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in each reported case. The “ Legislation Finding list ” (see page 75 , 221) directs users to
the court cases that discuss the specific legislation or provision which they are
researching , while the “ Rules finding list ” (see page 75 , 231) enables users to locate
cases that deal with particular dispute resolution procedural rules. A general index to the
Reporter appears in the red “ Index ” tab.
References are to paragraph numbers.
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80-053

Trial
right to on determined issue

80-063

80-014

arbitration clause

U

Subsidiaries
not party to arbitration agreement

Supply contracts

Supreme Court
powers

-

80 051

Umpire selection

80-048

80-032

Union arbitrator
friendship with neutral arbitrator

80-047

80-006

V

T

Technology licencing agreement
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Legislation Finding List
This table lists the legislation and international legal documents discussed in the
reported cases . The table also lists the specific provision or article of these materials
which was considered by the Court . Refer to the “ Index to Cases ” for detailed entries
outlining the subject matter of each of the reported cases and the “ Rules Finding List ”
for cases which discuss the application of the procedural rules of dispute resolution
organizations .
References are to paragraph numbers .
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Paragraph
80-004
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80-004
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A-10

Paragraph
80-056
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Federal Arbitration Act
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16
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80-005
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3
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1511 ...
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1281.2
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Fault ” )
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4

9
10
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14
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16
16(a )(3)
16( b)( 2)
201 208
203
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80-029; 80-047; 80-051
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80-034
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80-024
80 035
80-039
80-039
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80-027; 80-061
80 061; 80 065

-

-

Contracts Dispute Act
Paragraph
80-023

Section
Generally

Delaware Code
Section
5714
5715

-

1 14
1
2

Paragraph
80 052; 80-063
80-063

-

-

-

Federal Rules of Civil Procedure
Section
12(b)(6) .
41(a)

Paragraph
80-064
80 064
80-016

-

Generally
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United States Code (9)

Foreign Sovereign Immunity Act
Paragraph
80-065

Section
1441

Section
205

Paragraph
80-067

United States Code ( 28)

Florida Rule of Civil Procedure
Paragraph
80-068

Section
730

Illinois Uniform Arbitration Act

Section
1331
1332
1441

Paragraph
80-061
80 061
80-061; 80-067

-

Paragraph
80 055

Section
Ch 10 , par 112( a )( 1 )

-

Kansas Uniform Arbitration Act

Wisconsin Fair Dealership Law
Section
Generally

Paragraph
80-062

Paragraph
80-053

Section
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INTERNATIONAL
on
the
and
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Enforcement of Foreign Arbitral Awards
Paragraph

Section
art II
art V( l )( b )
art V(2)( b )
Generally

UNCITRAL Model Arbitration Law
Section
art 34 .

Paragraph
80-033

80-027
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-

International Commercial Arbitration Act SA
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Section
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Paragraph
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-
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Rules Finding List
This table lists the procedural rules discussed in the reported full text cases. Each
entry identifies both the specific rules considered and the dispute resolution organization
which publishes them .

References are to paragraph numbers .

UNITED STATES
American Arbitration Association ( AAA )
AAA Arbitration generally
Commercial Arbitration Rules
Construction Industry Arbitration Rules
Securities Arbitration Rules

80-008; 80-016; 80-048
80-000; 80-010; 80-013
80-014; 80 015
80-013

-

INTERNATIONAL
International Chamber of Commerce
Arbitration Rules
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1990 CASES REPORTED
.

[1(80-000]

.

.

Raytheon Company , Plaintiff v Automated Business Systems, Inc , Defendant
United States Court of Appeals, First Circuit.
Judgment delivered August 2 1989
Full text of judgment below.

.

—

—

—

Commercial arbitration
Punitive damages
Awards
Plaintiff and defendant
entering into contract Arbitration clause in contract not expressly providing for award
of punitive damages
Defendant demanding arbitration
Arbitration panel awarding
punitive damages to defendant
Plaintiff appealing against the award of punitive
damages
Whether arbitration clause in the contract empowered the arbitral panel to
award punitive damages .

—

——

—

—

A subsidiary of the plaintiff entered into an exclusive dealership contract with the
defendant, whereby the defendant distributed equipment manufactured by the plaintiff. The
contract contained an arbitration clause which provided that all disputes arising in connection
with the agreement would be settled by arbitration conducted according to the rules of the
American Arbitration Association
The defendant filed a demand for arbitration claiming that the plaintiff had breached the
parties’ agreement, had violated its duty of good faith and fair dealing, and had committed
fraudulent and deceitful acts. The defendant sought compensatory , consequential and punitive
damages On the day arbitration was to begin the plaintiff responded to the defendant’s
demand for arbitration by disclaiming liability on any of the grounds advanced by the
defendant The plaintiffs Pre Hearing Memorandum contained one sentence saying that it did
not consent to the submission of punitive damages issues to the arbitral panel
During the arbitration hearing the defendant introduced a substantial amount of evidence,
including evidence which it believed supported the award of punitive damages The plaintiff
did not argue the punitive damages issue to the arbitrators

.

.

.

-

.

.

.

The panel of arbitrators that presided over the arbitration between the plaintiff and the
defendant held in favour of the defendant. The panel awarded compensatory damages,
attorney’s fees, expenses and punitive damages, but gave no explanation for the outcome of the
proceedings or the precise dollar amounts the panel chose to award. The plaintiff sued in the
federal District Court to vacate the entire award The defendant filed a motion seeking
confirmation of the arbitral award . The District Court refused to vacate, and issued an order
confirming the award. The plaintiff appealed , and sought to vacate only that portion of the
arbitrators’ award which imposed punitive damages against it.

.

The issue was whether the arbitration clause in the contract between the plaintiff and
defendant empowered the arbitral panel to award punitive damages

.

The plaintiff contended firstly , that the arbitral award should be vacated because the
arbitrators did not make any findings of fact in support of their award . Secondly, the plaintiff
contended that the arbitrators deprived it of its Fifth Amendment right to due process by failing
Doyles Dispute Resolution Practice

—

North America
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Raytheon Co v Automated Business Systems Inc
(1990) 1 ADRD (North America) 1)80 000 ( Reinhardt Circuit Judge)

-

to tell the plaintiff that they intended to decide on the issue of punitive damages, thus denying
the plaintiff an opportunity to argue the merits of the punitive damages claims during the
hearing .
The plaintiff further argued that arbitrators must have an explicit contractual
authorization before they can award punitive damages.

Held: judgment for the defendant.
1. It has long been settled that arbitrators are not required to make formal “ findings of
fact” to accompany the awards they issue . The award could not have been set aside merely
because the arbitrators chose not to provide the parties with reasons for their decisions.
2. The plaintiffs due process argument suffered on two fronts: it failed to place the
relevant events in their proper perspective , and it was not supported by precedent. The
arbitrators had not failed to afford the plaintiff a full opportunity to present its case .
3. A contract clause which had bound the parties to “ settle all disputes” through
arbitration conducted according to the rules of the American Arbitration Association which
allowed any form of “ just and equitable” “ remedy of relief ’ was sufficiently broad to
encompass the award of punitive damages.
4. Where conduct could have given rise to punitive damages if proved to a court , there was
no compelling reason to prohibit a party which proved the same conduct to a panel of
arbitrators from recovering the same damages. The District Court correctly ruled that the
arbitrators were authorized to award punitive damages against the plaintiff .
[ Heodnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Gael Mahoney with whom Frances S. Cohen , Thomas J . Gallitano, Hill & Barlow and
Marguerite T . Grant , Boston Mass. , were on brief , for plaintiff .

Richard L. Nathan with whom Ann E . Hopfenbeck , Isaacson , Rosenbaum , Woods & Levy ,
P.C., Denver, Colo. , H. Joseph Hameline, Samuel M . Starr and Mintz , Levin , Cohn , Ferris ,
Glovsky and Popeo, P.C. , Boston , Mass. , were on brief , for defendant .

Before: Breyer, Reinhardt and Selya , Circuit Judges.
Reinhardt , Circuit Judge: This case
requires us to determine whether commercial
arbitrators have the power and authority to
award punitive damages pursuant to a general
contractual arbitration clause which does not
specifically provide for the award of such
damages. In January 1988, appellant Raytheon
Company ( “ Raytheon ” ) received some
unpleasant news. The panel of arbitrators that
had presided over an arbitration between
in
former dealer
and
a
Raytheon
processing
word
Raytheon - manufactured
equipment, Automated Business Systems
( “ Automated ” ) , had found in favor of
Automated and had awarded the prevailing
party not only compensatory damages,
attorneys’ fees and expenses , but also $250 ,000
in punitive damages. Raytheon sued in federal
district court , in the District of Massachusetts ,
to vacate the entire award . Automated , not
surprisingly , opposed the suit and filed a
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motion seeking confirmation of the arbitral
award . The district court refused to vacate , and
issued an order confirming the award . Raytheon
appealed, although it now seeks to have us
vacate only that portion of the arbitrators’
award which imposed punitive damages against
it . We affirm .

I.
In 1978, Lexitron , at that time a subsidiary
of Raytheon , entered into an exclusive
dealership contract with Automated under
which Automated would distribute word
by
manufactured
processing equipment
Lexitron . The contract was twice extended .
Although Raytheon tendered a new proposed
agreement in 1982, this document was never
executed by the parties , and it appears that they
continued to operate under the 1978 agreement
until Raytheon terminated their relationship
altogether in 1984. The 1978 contract contained
© 1992 CCH International
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a general arbitration clause which provided in
relevant part that:
"[a]ll disputes arising in connection with

the Agreement shall be settled by arbitration
... conducted according to the rules of the
American Arbitration Association . "
The parties also provided that the law of
California would govern the interpretation of
the agreement.

In 1986 , Automated filed the final version of
its demand for arbitration , in which it claimed
that Raytheon had breached the parties’
agreement , had violated its duty of good faith
and fair dealing , and had committed a number
of fraudulent and deceitful acts , rendering it
liable to Automated under various tort theories
of fraud , deceit and conspiracy , as well as for
simple breach of contract . Automated sought
compensatory and consequential damages.
Additionally , in a single sentence in one of its
claims for relief , Automated requested that the
arbitrators award punitive damages on the tort
claims it had asserted against Raytheon .
On the day the arbitration was to begin ,
Raytheon responded to Automated ’ s demand
for arbitration with an extensive "Pre-Hearing
Memorandum", which disclaimed liability on
any of the theories advanced by Automated.
Raytheon also interposed a small counterclaim
for the amount of some unpaid expenses
allegedly owed it by Automated . Finally , in a
single sentence , Raytheon advised the
arbitrators that it "d[ id] not consent to the
submission" of punitive damages issues to the
arbitral panel . Ten days of hearings then began
before a panel of three arbitrators, two of
whom were selected by the parties (one each ).
During the course of the hearings, Automated
introduced a substantial amount of evidence ,
including evidence which , it believed ,
supported the award of punitive damages.
Raytheon introduced evidence as well and put
on what appears to have been a generally
comprehensive and spirited defense to
Automated’ s various claims. Raytheon did not ,
however, argue the punitive damages issue to
the arbitrators . For their part prior to the
issuance of the award , the arbitrators never said
anything either way about Automated ’s claim
for punitive damages or Raytheon ’s statement
that it did not consent to the arbitration of the
issue.
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About a year later, in January 1988, the
arbitrates issued an award , with the arbitrator
appointed by Raytheon dissenting . Automated
was awarded $408 ,(XX) in compensatory
damages , $121 ,000 in attorneys’ fees , $47,000
in expenses , and $250 ,000 in punitive
damages. The award contained no explanation
for the outcome of the proceedings or for the
precise dollar amounts the panel chose to
award . The award did , however, make
reference to the unexecuted 1982 agreement
between Raytheon and Automated , rather than
the 1978 agreement under which Automated
had brought its claim .

Relying largely on this apparent error,
Raytheon filed suit in federal court to vacate the
award , alleging that it was facially invalid ,
inasmuch as it relied on an agreement that had
never been in force . Raytheon also contended
that the panel had not been empowered to
award punitive damages. Meanwhile , counsel
for Automated contacted the American
("AAA")
Arbitration
Association
and
requested it to instruct the panel to correct its
error "on an expedited basis" by substituting
the proper contract reference . Counsel may also
have contacted the neutral arbitrator directly to
inform him of the need for a change in the form
of the award .

.

As matters turned out Automated 's counsel
need not have contacted the AAA at all , for the
district judge himself corrected what he termed
the arbitrators' "innocuous mistake" and
amended the erroneous reference to the 1982
agreement to one to the 1978 agreement which
had been the subject and focus of the arbitral
proceedings. Additionally , relying on general
federal arbitration policy , he determined that
the agreement ’ s arbitration clause was
sufficiently open -ended to encompass an award
of punitive damages and gave no effect to
Raytheon ’ s last - minute statement declining to
"consent" to arbitration of the punitive
damages claims. He confirmed the award .

n.
[1] We begin our analysis with brief
discussions of two arguments raised , almost
summarily , by Raytheon . Raytheon first
contends that the arbitral award should be
vacated because the arbitrators did not make
any "findings of fact" in support of their
award . This position is plainly incorrect , for it
has long been settled that arbitrators are not
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required to make formal “ findings of fact ” to
accompany the awards they issue . Indeed ,
“ [ arbitrators have no obligation ... to give
their reasons for an award at all ” . United
Steelworkers of Am . v. Enterprise Wheel & Car
Corp . , 363 U .S. 593 at p . 598, 80 S .Ct . 1358
at p . 1361 , 4 L.Ed . 2d 1424 ( 1960 ) . See also
Koch Oil , S .A . v. Transocean Gulf Oil Co. , 751

F.2d 551 at p . 554 ( 2d Cir . 1985 ) (settled that
“ arbitrators may render a lump sum award
without disclosing their rationale for it" );
Shearson Hayden Stone , Inc . v . Liang , 653 F. 2d
310 at p . 312 ( 7th Cir . 1981 ) ( same ). It is ,
accordingly , manifest that we cannot set aside
an arbitration award merely because the
arbitrators chose not to provide the parties with
the reasons for their decision .
[2] Raytheon ’ s second contention is that the
arbitrators somehow deprived it of its Fifth
Amendment right to due process by “ failing to
tell Raytheon that [ they ] intended to reach the
issue of punitive damages" , thus denying
Raytheon an opportunity to argue the merits of
the punitive damages claims during the hearing.
This argument suffers on two fronts: it fails to
place the relevant events in their proper
perspective , and it is not supported by the
precedent Raytheon cites.

Turning first to the relevant events , it is
undisputed that Raytheon waited until the day
arbitral hearings were to commence before it
submitted its perfunctory statement regarding
the arbitrability of punitive damages claims . It
did not ask the panel to rule on the question
immediately , nor , when the panel remained
mute on this aspect of Raytheon’ s submission ,
did it seek to continue the hearings. (Given the
fact that Raytheon buried its one-sentence
treatment of the issue in a 34-page
memorandum , it is not at all surprising that the
arbitrators did not comment on the matter
before issuing the award . ) Moreover , Raytheon
does not contend that it was prevented from
introducing evidence relevant to , or arguing the
merits of , punitive damages issues. Nor did the
arbitrators take any action or make any
affirmative statements which could have led
Raytheon to believe that the issue of the
arbitrability of punitive damages claims had
been decided in its favor . Rather, it appears
that Raytheon simply made a judgment that the
single sentence in the memorandum would be
sufficient to carry the legal issue or that the
arbitrators' silence somehow signaled their
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agreement with its legal position . Although the
consequences of this erroneous surmise were ,
from Raytheon ’ s perspective , unfortunate , we
are unable to see how the arbitrators’ behavior
denied Raytheon of its constitutional right to
due process. See Moseley , Hallgarten ,
Estahrook & Weeden , Inc . v . Ellis, 849 F. 2d
264 at p . 268 (7th Cir . 1988 ) ( no due process
violation where arbitrators gave party , who
later objected to a procedural ruling of the
arbitration panel , “ ample opportunity to
present favorable ... evidence", although the
party “ apparently neglected to do" so).

In addition , we find Raytheon ’s position •
unsupported by the cases upon which it relies.
While it is true that in one of the cases the Fifth
Circuit did vacate an arbitral award on the
ground that a party to the arbitration had failed
to receive a “ ‘fundamentally fair hearing’ ",
Totem Marine Tug & Barge , Inc. v. North
American Towing , 607 F. 2d 649 at p. 651 ( 5th
Cir . 1979 ) (quoting Bell Aerospace Co . Div . of
Textron , Inc . v. Local 516 , UAW , 500 F. 2d 921
at p . 923 ( 2d Cir . 1974 ) ) , the Totem Marine
situation is far different from that before us
here . In the Fifth Circuit 's case , the arbitrators
had awarded damages three times as large as
those requested by the claimant and had
grounded their award largely in a theory of loss
not even mentioned by the claimant in its
submission , 607 F. 2d at 651 . Quite reasonably
we think , the Totem Marine court concluded
that a party 's right to a fair hearing had been
violated by a course of events in which the
adverse party received no notice of , and had no
possible opportunity to respond to. a theory of
loss which , in the arbitrators’ view , justified a
six-figure award . Here , as discussed above ,
Raytheon did have notice that Automated
intended to seek punitive damages (clear
enough , in fact , for Raytheon to respond to the
in its Pre- Hearing
if only briefly
issue
Memorandum ): and it had the entire hearing in
which to respond to Automated ’ s claim .
Therefore , we reject Raytheon’ s due process
argument and conclude that the arbitrators did
not fail to afford it a “ full opportunity to
present [ its] case [ ]". Hoteles Condado Beach
v. Union de Tronquistas, 763 F. 2d 34 at p . 38
( 1 st Cir. 1985 ) .

—

—

III .
[3] We come , then , to the central issue in
the case. We must determine whether the
arbitration clause in the contract before us
© 1991 CCH International
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empowered the arbitral panel to award punitive
damages. Since the arbitration clause under
consideration was part of a contract which
affected interstate commerce, Automated is
correct in its contention that the broad policies
of the Federal Arbitration Act , 9 U .S .C . sec . 1
et seq., govern our analysis . This statute
expresses the strong federal policy in favour of
arbitration . The Supreme Court has spoken
generally to the effect that “ any doubts
concerning the scope of arbitrable issues should
be resolved in favor of arbitration , whether the
problem at hand is the construction of the
contract itself or an allegation of waiver, delay ,
or a like defense to arbitrability ” . Moses H .
Cone Memorial Hospital v . Mercury Constr. ,
460 U .S. 1 at pp . 24-25 , 103 S.Ct . 927 at pp.
941 -942 , 74 L . Ed . 2d 765 ( 1983) . While
hortatory statements such as this are helpful in
framing our discussion , our conclusion that the
arbitrators did not exceed their powers in
awarding punitive damages in this case is
predicated upon substantially more rigorous
analysis.

We turn initially to the text of the
Raytheon - Automated arbitration clause , noting
two important aspects of the language the
parties chose . First the arbitration clause is
neither limited in its scope nor optional in its
application ; rather , it states unequivocaly that
“ [ a ] // disputes ” arising form the contract
through arbitration
“ shall be settled ”
(emphasis added ) . Second , it explicitly requires
arbitration to be conducted under the rules of
the AAA . Among these rules , with which one
must expect a sophisticated commercial party
like Raytheon to be intimately familiar , is Rule
42 , which empowers AAA arbitrators to “ grant
any remedy or relief which is just and equitable
and within the terms of the agreement of the
parties ” . Combining these two observations ,
the specific question we must answer may be
best phrased as whether , when Automated and
Raytheon agreed to “ settle ” through arbitration
“ all disputes ” arising under their contract and
to authorize the arbitrator to grant any just and
equitable remedy or relief , they agreed to
include “ within the terms of [ their] agreement ”
the power to award punitive damages.
Were we to confine our analysis to the plain
language of the arbitration clause , we would
have little trouble concluding that a contract
clause which bound the parties to “ settle ” “ all
through arbitration conducted
disputes ”
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according to rules which allow any form of
“ just and equitable ” “ remedy of relief ' was
sufficiently broad to encompass the award of
punitive damages. Inasmuch as agreements to
“ generously
arbitrate
are
construed ” ,
Mitsubishi Motors Corp . v. Soler Chrysler Plymouth , 473 U .S . 614, 626, 105 S. Ct . 3346
at p . 3353, 87 L . Ed . 2d 444 (1985)
(“ Mitsubishi Motors" ) , it would seem sensible
to interpret the “ all disputes ” and “ any
remedy or relief ” phrases to indicate , at a
minimum , an intention to resolve through
arbitration any dispute that would otherwise be
settled in a court , and to allow the chosen
dispute resolvers to award the same varieties
and forms of damages or relief as a court would
be empowered to award . Since courts are
empowered to award punitive damages with
respect to certain types of claims , the
Raytheon - Automated arbitrators would be
equally empowered . Before reaching a
conclusion , however, on the issue before us,
we must consider more than the bare language
of the Automated- Raytneon contract . We must
also consider both the cases on which
Raytheon ’ s position rests and the various
approaches to the arbitrability of punitive
damages claims adopted by other courts .

Relying on two labor arbitration cases (one
of them our own ) , Raytheon argues that
arbitrators must have explicit contractual
authorization before they can award punitive
damages . See Bacardi Corp . v . Congreso de
Uniones Industrials de Puerto Rico, 692 F. 2d
210 at p . 214 ( 1 st Cir . 1982 ) ( “ [ t ]he
arbitrator's opinion cites no provision of the
[collective bargaining ] contract authorizing
punitive damages ” ); Miller Brewing Co . v.
Brewery Workers Local Union No . 9, 739 F. 2d
1159 at p. 1164 (7th Cir . 1984) ( “ arbitrators
are rarely thought authorized to award punitive
damages ” ) , cert , denied , 469 U .S . 1160. 105
S. Ct . 912 , 83 L . Ed . 2d 926 ( 1985). However ,
the concerns which may warrant such a rule in
the labor arbitration field are not present in the
commercial
arbitration
Labor
context.
arbitration is an integral aspect of the entire
collective bargaining process; it is intended to
be a part of a continuing and ameliorating
enterprise between parties who maintain an
ongoing working relationship. See United
Steelworkers of Am . v . Warrior & Gulf
Navigation Co . , 363 U .S . 574 , 580-581 , 80
S.Ct . 1347 at pp. 1351- 1352, 4 L. Ed . 2d 1409;
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Communications Workers of America v . Western
Electric Co. , 860 F. 2d 1137 at p . I I 4 l ( 1 st Cir .
1988 ); St . Antoine , Judicial Review of Labor
Arbitration Awards: A Second Look at Enter prise Wheel and Its Progeny , 75 Mich . L . Rev .
1137 at p. 1140 ( 1977 ) ( labor arbitrator is part
of the collective bargaining process , serves to
“ strik|e ] whatever supplementary bargain is
necessary" to give effect to the parties’
agreement ). Punitive actions are disfavored ; the
award of punitive damages in the midst of a
steady stream of arbitrations between a
company and its unions might well undercut
both sides’ confidence in the arbitration process
and decrease their commitment to this essential
aspect of “ industrial self -government".
Warrior & Gulf , 363 U .S . at 580 , 80 S .Ct . at
1351 .

Commerical arbitration , by contrast and as
this case itself exemplifies, is normally
considered a one-shot endeavor , in which the
parties have chosen arbitration not as a means
of ongoing disputes resolution , but as a
“ simplle], informal! ] , and expeditions ]’’
method of resolving a particular dispute.
Mitsubishi Motors, 473 U .S . at 628, 105 S .Ct .
at 3354. It provides a quicker and less costly
vehicle for obtaining the relief which might
otherwise require extensive and debilitating
litigation . Given the profound difference
between the two types of arbitration , the
Bacardi and Miller Brewing cases are of little
relevance to our decision here and we must ,
therefore , focus our attention on the cases
addressing the propriety of punitive damages
awards in commercial arbitration settings .
Commercial arbitration cases seem to have
taken three different approaches to the punitive
damages question . Several jurisdictions ,
following the lead of the New York Court of
Appeals in a 1976 decision , have determined ,
as a matter of the law of particular states , that
arbitrators can never award punitive damages.
These decisions are predicated on the theory
that punitive damages are a form of sanction
reserved to the State alone , one which can
in
even with consent
never be applied
purely private disputes. Garrity v. Lyle Stuart ,
Inc . , 40 N . Y . 2d 354, 386 N . Y .S . 2d 831 at
pp .832-833, 353 N .E . 2d 793 ( 1976 ). See also
Anderson v . Nichols, 359 S . E. 2d 117 at p . 121 ,
n . 1 ( W . Va . 1987 ); Shaw v . Kuhnel &
Associates , Inc. , 102 N . M. 607, 698 P . 2d 880,
882 ( 1985 ). The Garrity rule has been sharply

—
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criticized , see Belko v . AVX Corp . , 204 Cal .
App . 3d 894, 251 Cal . Rptr. 557 at p. 563
( 1988 ); Stipanowich , Punitive Damages in
Arbitration , Garrity v . Lyle Stuart , Inc.
Reconsidered , 66 B . U . L . Rev . 953 at p. 959
( 1986 ) (Garrity is “ an anomaly , frustrating the
goals of fairness and finality that are the
essence of arbitration and undermining the
valuable role that punitive damages play in
deterring fraudulent or malicious conduct") ,
and we decline to adopt such a restrictive
approach to arbitration here .
Similarly , we reject a position recently
adopted by an intermediate state court in
California, under which punitive damages
could be awarded by a commercial arbitrator
only if the parties’ agreement to arbitrate
specifically provided for the possibility of
punitive damages awards. Belko, 251 Cal . Rptr .
at 562. (This second approach to the question
mirrors that urged on us , by reference to the
labor arbitration cases discussed supra at
11 -12 , by Raytheon . ) We note first that the
Belko decision appears to be at odds with an
earlier California appellate case. Baker v .
Sadick , 162 Cal . App . 3d 618 at pp . 625-626,
208 Cal . Rptr . 676 at p . 681 (Cal . App. 1984 ) ,
in which the court affirmed the award of
punitive damages pursuant to a standard form
arbitration agreement , given that the parties did
not have a “ plain and clear" mutual
understanding that punitive damages would not
be awarded . More important , we find the Belko
approach to be inconsistent with federal
arbitration policy and contrary to the rule
adopted by the run of federal courts to have
considered the punitive damages question .

Most prominent among the federal cases is
the Eleventh Circuit’ s Bonar decision , in which
the court , adopting the third approach to the
arbitrability of punitive damages , upheld a
punitive damages award although the
arbitration agreement contained no express
mention of such relief . Bonar held that the
parties ' incorporation of the AAA Rules ,
including Rule 42 , “ authorized the arbitrators
to award punitive damages" 835 F. 2d at
1386- 1387 . The court further ruled that a
choice of law provision in the contract , which
specified the law of a forum which did not
allow punitive damages to be awarded in
arbitral proceedings ( in that case , New York ,
see discussion supra at 13 ) , did not limit the
force of AAA Rule 42 or render punitive
© 1991 CCH International
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damages no longer “ ‘within the scope of the
agreement of the parties’ ” , id . at 1387
(quoting AAA Rule 42) . In reaching this result ,
the Eleventh Circuit adopted a rule favoring the
arbitrability of punitive damages claims. A
similar view has been taken by all federal
district courts which have considered the issue ,
including the district court in Sonar. See
Singer, 699 F. Supp. at 278-279; Ehrich v.
A .G . Edwards & Sons , Inc. , 675 F.Supp. 559 at
p . 565 ( D.S. D. 1987 ) (allowing arbitrators to
award punitive damages is consistent with “ the
strong federal policy in favor of upholding an
arbitrator’ s ability to fashion appropriate
remedies’ ’ ); Willoughby Roofing , 598 F.Supp.
at 358 & n . 11 , ajfid , 776 F.2d 269 ( 11 th Cir.
1985); Willis, 569 F.Supp . at 824 ( no “ reason
persuasive enough to justify prohibiting
arbitrators from resolving issues of punitive
damages submitted by the parties ” ).
Raytheon has cited no federal case , and
stated at oral argument that it was not aware of
any federal case, that reaches a contrary result
in the commercial arbitration context . We have
been similarly unable to find a federal decision
which supports Raytheon’ s position and can see
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no reasoned justification for departing from the
rule laid down by our colleagues in other parts
of the nation . Like them , we agree that punitive
damages can serve as an effective deterrent to
malicious or fraudulent conduct. Where such
conduct could give rise to punitive damages if
proved to a court , there is no compelling reason
to prohibit a party which proves the same
conduct to a panel of arbitrators from
recovering the same damages. Certainly , the
fact that the parties agreed to resolve their
dispute through an expedited and less formal
procedure does not mean that they should be
required to surrender a legitimate claim to
damages. Parties that do wish arbitration
provisions to exclude punitive damages claims
are free to draft agreements that do so
explicitly . In this case , no such exclusion from
the general language of the arbitration clause
exists. Accordingly , we conclude that the
district correctly ruled that the arbitrators were
authorized to award punitive damages against
Raytheon .

Conclusion

The decision of the district court is

AFFIRMED

[ [ 80-001] Carte Blanche (Singapore) PTE Ltd . , Petitioner v . Carte Blanche International
Ltd . , Respondent.
United States District Court.

^

S. D. New York .
Judgment delivered 8 April 1988.
Full text of judgment below .
Commercial arbitration
Petitioner and respondent
Arbitrators' powers
Awards
entering franchise agreement
Respondent claiming agreement breached
Petitioner
and respondent filing demands for arbitration Petitioner seeking leave to alter pleadings
Arbitration
and claim consequential damages before final award handed down
chairman allowing petitioner to proceed with claim Majority of arbitral panel awarding
damages in petitioner ' s favour Petitioner seeking confirmation of award in district court
Respondent cross-moving to vacate award .
The petitioner and the respondent entered into an agreement that made the petitioner a
franchisee of the respondent to market and service credit cards. Under the franchise agreement
the license and rights granted were not transferable , nor could they be the subject of a further
license or sublicense by the franchisee. Any attempted assignment of the agreement or the
license and rights granted would constitute a material breach of the agreement and an event of
default. The franchise agreement also contained notice and consent provisions. If the petitioner
was to sell its business, the respondent had first option and right of refusal to acquire the
petitioner’s stock or assets.
The shareholders of the petitioner subsequently sold all of their shares to a newly created
company controlled by them . Half of the shares of this company were later sold to another
group of companies. The respondent claimed that these transfers resulted in placing the
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franchise in the control of a company other than the petitioner , violating the provisions of the
franchise agreement. The petitioner contended that such transfers did not breach the franchise
agreement, or were at most technical violations because they were only sales of shares, not
assignments of interests.
The petitioner also used the tradename of the respondent in connection with the operation
of a travel business The respondent contended that under the franchise agreement consent was
required in order for the petitioner to use the respondent’s name or mark.

.

Both the petitioner and the respondent filed demands for arbitration with the
International Chamber of Commerce (ICC) The petitioner sought damages for the value of
stock , loan reimbursement and loss of earnings. A majority of the arbitral panel found for the
petitioner and handed down an interim award After the interim award was handed down, the
petitioner sought leave to amend its pleadings and terms of reference to assert a claim for
consequential damages. The chairman of the arbitral panel allowed the petitioner to proceed
with its claim for consequential damages without formal amendment over the respondent’s

.

.

.

objections

After further hearings the arbitrators made a final written award whereby the petitioner
was awarded consequential and specific damages, costs, interest and injunctive relief. The
arbitrators decided that the respondent was entitled to the cardholder accounts and urged the
respondent to transfer those accounts to the petitioner for a credit to the account of the
respondent in the arbitration. The parties agreed to this and to a provision that the arbitrators
would determine the fair average value of the cardholder accounts if the parties failed to agree
on their money value. The arbitrators subsequently fixed the total value of the cardholders’
accounts.
The ICC Court confirmed the final award The ICC Rules of Arbitration required scrutiny
of any award by the ICC Court before it was signed.
The petitioner sought confirmation of the arbitration award in the district court. The
respondent cross moved to vacate the award or to modify the award
The respondent contended that the award must be set aside because of the arbitrators'
manifest disregard of applicable law The respondent argued that the arbitrators failed to
apply Californian law and the express provisions of the franchise agreement, and such failure
required vacatur of the award Specifically, the respondent maintained that vacatur was

.

-

.

.

.

required because:
(a ) the notice and consent provisions of the franchise agreement were breached under

Californian law;
( b) the arbitrators refused to apply the explicit provisions of the franchise agreement;

-

faith and fair dealing that were
contrary to the franchise agreement’s provision for strict compliance;

(c) the arbitrators used self imposed standards of good

(d ) the arbitrators failed to enforce Californian law on the avoidability of damages;
(e) the arbitral panel exceeded its authority by deciding that the petitioner’s operation of a

travel business under the respondent’s trademark did not breach the franchise
agreement;

(f ) the arbitrators failed to grant the respondent a full credit for the cardholder accounts;

and
(g) the award of consequential damages exceeded the power of the arbitrators and was in
violation of the ICC Rules of Arbitration

.

.

Held: judgment for the petitioner
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1. The award could not have been vacated for manifest disregard for the law . (Merrill
Lynch, Pierce, Fenner & Smith , Inc . v . Bobker, 808 F.2d 930 cited . )
2. The arbitrators were not required to explain the rationale of their awards, and any
ambiguity in the award must be resolved , if possible, in a manner supporting confirmation of
the award . (United Steelworkers of America v . Enterprise Wheel and Car Corp. , 363 U .S. 593
cited .) As a rational basis to the award existed , the award could not be vacated .
3. The arbitral panel did not disregard findings of breach , rather it found that no breach
had occurred . The award and findings were consistent.
4. Under Californian law , damages were not recoverable to the extent that the injured
party could have avoided them by reasonable efforts. Although there may have been some
evidence that the petitioner could have avoided damages, the arbitrators concluded that
damages could not have been mitigated by reasonable efforts.
5. The arbitrators’ ruling on the issue of the petitioner’s use of the trademark was
ambiguous. But a mere ambiguity in the opinion accompanying an award , which permitted the
inference that an arbitrator may have exceeded his authority , was not a reason for refusing to
enforce the award . ( United Steelworkers of America v. Enterprise Wheel and Car Corp. , 363
U.S. 593 cited . )
6. The respondent adduced no evidence that the panel ’s ruling as to the value of the cards
was in excess of their authority or in manifest disregard of applicable law . The award therefore
could not be vacated on that basis.
7. The ICC Court was the best judge of whether its procedural rules have been satisfied,
and when it certified the award as final , it certified that the procedural rules had been complied
with to its satisfaction. No violation of these rules constituted a basis for vacatur of the award .
8. The award could not be vacated on the basis that the award of consequential damages
exceeded the arbitrators’ powers. The respondent knew that the petitioner was asserting a
claim for consequential damages, and claims for damages were within the terms of reference
submitted to the arbitrators.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
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Before: Leisure , District Judge .

OPINION & ORDER
Leisure, District Judge: Petitioner Carte
Blanche (Singapore ) PTE . Ltd . ( “ CBS") seeks
confirmation of an arbitration award in its favor
against respondent Carte Blanche International
( “ CBI"). CBI has cross-moved to vacate the
arbitration award , or, in the alternative, to
modify the award.
FACTUAL BACKGROUND

CBS is a corporation organized and existing
under the laws of Singapore and having its
principal place of business in Singapore. CBI is
Doyles Dispute Resolution Practice

—

a corporation organized and existing under the
laws of the State of Delaware and having its
principal place of business in the State of New
York.
On August 11 , 1980 , CBS and CBI entered
into an agreement that made CBS a franchisee
of CBI to market and service Carte Blanche
credit cards in Malaysia , Singapore and Brunei
( the “ Franchise Agreement" ) . By early 1981 ,
however, it became clear that CBFs international franchise business was no longer
viable, and in June of 1981 , CBI determined to
close down its international franchise business
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as soon as possible . The relationship between
CBI and CBS proceeded smoothly through
1984, despite the fact that CBS was the sole
international franchisee of CBI after 1981 .
The controversy giving rise to the instant
arbitration arose in 1984 , when CBI discovered
two corporate actions previously taken by CBS
that CBI claims resulted in placing the
franchise in the control of a company other than
CBS . On or about September 11 , 1983, the
shareholders of CBS sold 100% of the shares of
CBS to a newly-created company controlled by
them called Global Equities PTE, Ltd .
( “ Global ” ). In December of 1984, 50% of the
shares of Global were transferred to the MBf
Holdings Berhad Group of Companies
( “ MBf ’ ) . CBI claimed that these transfers
violated several provisions of the Franchise
Agreement, including para . 7.10 , which
provided in pertinent part that:

“ [ t ] he license and rights granted hereunder
shall not be transferable, or the subject of a
further license or sublicense by Franchisee;
any attempted assignment of the Agreement
or the license and rights granted thereunder
in violation hereof shall be null and void
and shall constitute a material breach and an
event of default. ”

Carte Blanche International Ltd . Franchise
Agreement, annexed as Exhibit A to the
Petition and Affidavit of Sheldon H . Elsen ,
Esq . ( hereinafter “ Elsen Aff .” ), sworn to on
January 29, 1988, at 29. CBI placed CBS on
formal notice of default under the Franchise
Agreement. CBS contended that such transfers
did not breach the Franchise Agreement , or
were at most technical violations, because they
were only transfers of shares, not assignments
of interests.

In October of 1985, CBI and CBS filed
essentially contemporaneous demands for
arbitration with the International Chamber of
Commerce ( “ ICC ” ). CBS claimed , among
other things, that “ CBI has engaged in a
reduction of essential services .. .” . CBS
Demand for Arbitration , annexed as Exhibit I
to the Petition and Affidavit of Mark C . Morril ,
Esq . ( hereinafter “ Morri! Aff . ” ), sworn to on
February 8, 1988, at 3. CBI claimed , inter alia ,
that the Franchise Agreement was subject to
termination because of CBS’ s material breach
by violating para . 7.10 of the Franchise
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Agreement . CBI Demand for Arbitration ,
annexed as Exhibit J to Morril Aff . , at 2-4.

On or about May 30, 1986, CBS filed an
Amended Demand for Arbitration . Morril Aff .,
Exhibit K . By this amendment , CBS sought
specific damages in the amount of $4,945,000
for the value of stock , $697,000 for
reimbursement of certain loans, and loss of
earnings on the foregoing amounts, estimated
to be in excess of $1 ,000,000 . Id . at 10.
On April 29 , 1986, the ICC duly confirmed
the appointments of William Piel , Esq . ,
Professor Hans Smit , and Theodore Sorenson ,
Esq . , as arbitrators for the arbitration to take
place in New York City . The panel held
hearings for 11 days during June, July and
August of 1986 in the Southern District of New
York .

On February 18 , 1987, a majority of the ’
panel consisting of Mr Piel and Professor Smit
found for CBS on all claims and handed down
an Interim Award , from which Mr Sorenson
dissented . Interim Award (hereinafter “ IA ” ),
annexed as Exhibit C to Elsen Aff . The
majority held that “ [djamages should therefore
be awarded to CBS for the value of a promised
business opportunity destroyed or gravely
impaired .. . ” . Id . at 11 . Mr Sorenson’ s dissent
expressed his view that CBI did not breach the
Franchise Agreement , that the agreement
terminated by its own terms in March of 1985 ,
and that no damages could be awarded for the
period after March 31 , 1985 .
After the interim award , CBS sought leave to
amend its pleading and the Terms of Reference
to assert a claim for $3.5 million in
consequential damages. CBI expressed its
objection to such an amendment , and no formal
amendment was ever made. Chairman Piel
suggested that CBS could proceed with a claim
for consequential damages without amending
its pleadings or the Terms of Reference . Morril
Aff . at $38 . Nine days of further hearings were
conducted on the issue of an appropriate
remedy . In these hearings, CBS sought a total
of $16 ,745 ,994 in damages, costs and fees.
CBI argued that CBS failed to mitigate
damages and urged that the interim award be
withdrawn based on CBS’ s concealment of its
plan to convert the CBS business to a
MasterCard business .
On January 25 , 1988 , the arbitrators made a
written Final Award . Final Award (hereinafter
© 1990 CCH International
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CBS was awarded damages and costs in the

following amounts:

fair and reasonable
value of CBS, including
reasonable prospects for
future profitability :
consequential damages
(operating losses and
expenses):
costs:
Subtotal:
Less:
credit for CBI’s transfer
to CBS of rights in
cardholder accounts:
TOTAL:

$4,300 ,000.00

5 , 116,477.00
312 ,161.20
9,728,638.20

735 ,000.00
8,993,638.20

CBS was also awarded interest and injunctive
relief . The award was delivered to the parties
by Chairman Piel on January 28 , 1988, and this
action was commenced on February l , 1988,
by the filing of the Petition and Affidavit of
Sheldon Elsen , Esq . On February 1 , 1988, the
Court ordered respondent to show cause on
February 9, 1988, why an order should not be
made confirming the award of the arbitrators.

Shortly after the filing of the action ,
respondent served notices of deposition on
Professor Smit and Louis A . Craco, Esq . , who
had originally been designated as CBS’ s party
arbitrator under para. 7.09 of the Franchise
Agreement. On February 4, 1988, the Court
ordered the depositions so noticed to be stayed ,
and ordered respondent to show cause on
February 9 , 1988, why an order should not be
entered quashing the notices of deposition . On
February 8, 1988, the Court received a letter
from Mr Morril stating that the notices of
deposition and accompanying subpoenae had
been withdrawn .
On February 9, 1988 , the parties appeared
before the Court, and , after some discussion of
the issues, the Court instructed petitioner to
submit answering papers to respondent’s
cross-motion . The Court now decides that the
award made by the arbitrators should be
confirmed for the reasons stated below .
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ing commerce within the meaning of sec . 1 of
the Federal Arbitration Act , and because the
arbitration took place in the Southern District of
New York , this Court has proper jurisdiction ,
and venue lies in this District .
/. Grounds for Vacatur or Modification
As the Second Circuit has often noted the
scope of a district court’s review of an
arbitration award is limited . See, e.g. , Ottley v .
Schwartzbergy 819 F. 2d 373 at p. 376 ( 2d Cir.
1987 ); Sperry International Trade Inc . v .
Government of Israel , 689 F.2d 301 at p. 304
( 2d Cir. 1982) . The Court must grant
confirmation of an award unless a statutory
basis for vacatur or modification of the award is
present , or because of the nonstatutory ground
of “ ‘manifest disregard ’ of the law ” . Id . at p.
305.

Respondent contends that the award must be
vacated pursuant to sec. 10 of the Act , or , in
the alternative, modified pursuant to sec. 11 .
Respondent also contends that the award must
be set aside because of the arbitrators’ manifest
disregard of applicable law . The Court notes at
the outset that respondents have demonstrated
no statutory basis for modification of the award
pursuant to sec. 11 . The only reasons proffered
for vacatur are actions in excess of the
arbitrators’ power pursuant to sec. 10(d ), and
the nonstatutory basis of manifest disregard of
law . The Court will address each of
respondent ’s arguments for vacating the award .

Respondent contends that the arbitrators
failed to apply California law and the express
provisions of the Franchise Agreement , and
that such failure requires vacatur of the award .
Specifically , respondent maintains that vacatur
is required by the arbitrators’ failure to follow
applicable law or by actions exceeding their
powers with regard to:
( 1 ) the notice and consent provisions of

para. 7.11 of the Franchise Agreement in
connection with the Global and MBf
transactions;

DISCUSSION

(2) the arbitrators’ refusal to apply the
explicit provisions of the Franchise Agreement;

Petitioner seeks confirmation of the
arbitration award pursuant to sec. 9 of the
Federal Arbitration Act . Because the Franchise
Agreement encompasses a transaction involv-

(3) the arbitrators’ use of self -imposed
standards of good faith and fair dealing that
were contrary to the Franchise Agreement’ s
provision for strict compliance;
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arbitrators’ failure to enforce
California law on the avoidability of
damages;

(4) the

(5 ) the operation of a travel business under

the Carte Blanche mark ;
(6) the arbitrators’ failure to grant CBI
full credit for the cardholder accounts; and

a

(7) the award of consequential damages in
excess of the arbitrators' powers.
Many of respondent’ s contentions summarized above assert manifest disregard of
applicable law as the basis for vacatur . The
Second Circuit has recently clarified the
standard by which district courts are to decide
whether to vacate an award for manifest

disregard of the law . Merrill Lynch , Pierce ,
Fenner & Smith , Inc . v . Bohker , 808 F.2d 930
at pp. 933-934 ( 2d Cir . 1986). The language of
that opinion is most instructive:
“ ‘Manifest disregard of the law’ by
arbitrators is a judicially-created ground for
vacating their arbitration award , which was
introduced by the Supreme Court in Wilko v .
Swan , 346 U .S. 427 , 436-37 [74 S.Ct. 182 ,
187-88, 98 L.Ed . 168] ( 1953 ). It is not to be
found in the federal arbitration law . 9
U .S.C . §10. Although the bounds of this
ground have never been defined , it clearly
means more than error or misunderstanding
with respect to the law . The error must have
been obvious and capable of being readily
and instantly perceived by the average
person qualified to serve as an arbitrator.
Moreover, the term ‘disregard ’ implies that
the arbitrator appreciates the existence of a
clearly governing legal principle but decides
to ignore or pay no attention to it . To adopt
a less strict standard of judicial review
would be to undermine our well established
deference to arbitration as a favored method
of settling disputes when agreed to by the
parties. Judicial inquiry under the ‘manifest
disregard ’ standard is therefore extremely
limited. The governing law alleged to have
been ignored by the arbitrators must be well
defined , explicit , and clearly applicable. We
are not at liberty to set aside an arbitration
panel’ s award because of an arguable
difference regarding the meaning or
applicability of laws urged upon it . ’’

Id . (citations omitted ). Applying this standard
to the facts of this case , the Court concludes
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that the award cannot be vacated for manifest
disregard of law.
[1] I . Notice and Consent Provisions . CBI
first maintains that , with regard to the Global
and MBf transactions , the notice and consent
provisions of para . 7.11 of the Franchise
Agreement were breached under California
law , made applicable to the arbitration by para .
7.12 of the Franchise Agreement . CBI reasons
that para . 7.10 provides that CBS’ s rights under
the Franchise Agreement are non assignable,
but that para. 7.11( b) goes on to provide:

“ If Franchisee desires or is required to sell
its business, CBI or a related affiliate of CBI
shall have first option and right of first
refusal to acquire Franchisee's stock or
assets, name and proprietary rights and
goodwill . CBI shall be notified in each
instance by registered mail of any offer
whenever such option and right might ripen
and shall have a period of forty -five (45)
days in which to the meet the bona fide
written offer of any third party or to exercise
such option at a mutually agreeable price
based on fair market value calculations of
CBI , Franchisee , and their respective

accountants.

If CBI fails to exercise its right of first
refusal and/or right of first option within the
specified period of forty-five days or within
any extended period to which the parties
may agree , then Franchisee shall be free to
dispose of its business to any third party:
provided , however, that this Agreement and
the rights and licenses granted hereunder
shall remain non-assignable by Franchisee
(absent CBI’s consent ) as stipulated in
Section 7.10 hereof , in the case of such sale
or transfer of Franchisee’ s business to any
third party . ”

CBI contends that the arbitrators failed or
refused “ to apply clear principles of California
law understood by them and plainly applicable
to the facts at hand ” . Respondent’s Memo at
17 .
CBI asserts that California law is clear that
the “ failure of a party to seek consent to a
proposed transaction , when required to do so,
operates as an absolute preclusion to later
inquiry as to whether such consent , if sought ,
could reasonably have been withheld ” .
© 1990 CCH International
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Respondent’s Memo at 18 (citing Thrifty Oil
Co . v . Batarse , 174 Cal . App . 3d 770 , 220 Cal .
Rptr. 285 ( 2d Dist. 1985) . But the arbitration
panel found that there was no requirement of
notice or consent under the circumstances of
this case under California law because
“ prohibition of , or the requirement of consent
for, assignment of an agreement does not affect
the freedom of the shareholders of a corporate
party to the agreement to transfer their shares ”
at
IA ,
From
the
13.
decision
that no assignment took place , it follows that
no notice or consent need have been
given . Respondent’ s argument is therefore
unavailing.

Moreover, the panel found only that “ even if
CBI had a right to have its consent requested
for the MBf transaction , the failure to request it
would be at most a technical breach , and not a
material breach excusing Franchisor’ s performance . This is because in no event would
we hold that the Franchisor could arbitrarily
refuse consent ” . I A , at 27. But the panel did
not rely on this reasoning to which CBI takes
objection because it found that CBS did not
have to get CBI’s consent . It is therefore
irrelevant that the panel might have been
wrong , as a matter of California law , as to
whether the Franchisor could arbitrarily refuse
consent , if such consent was required .
The Supreme Court’ s decision in United
Steelworkers of America v . Enterprise Wheel
and Car Corp . , 363 U.S . 593, at p . 598 , 80
S.Ct . 1358, at p. 1361 , 4 L . Ed . 2d 1424
( 1960) , stands for the proposition that an
arbitrator is not required to explain the rationale
for his award , and that any ambiguity in the
award must be resolved , if possible , in a
manner supporting confirmation of the award .
In this case , the award is susceptible of two
possible interpretations. The first, and obvious
one , is that the arbitrators concluded that no
consent was needed , and whatever they added
unreasonable
about the possibility of
withholding of consent was mere dictum ,
unnecessary to their ruling . The second
interpretation is that they found consent to be
required , but excused the failure of consent
because , under the circumstances, it could not
reasonably have been withheld . It seems
apparent to the Court that the arbitrators
actually relied on the former ground , but even
were it not apparent , the Court would have to
accept the interpretation supporting the award .
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Enterprise Wheel & Car , 363 U .S. at p. 598, 80
S.Ct. at p. 1361 . Indeed , respondent properly
notes that an “ award will be upheld if the court
perceives a ‘colorable justification’ or ‘rational
basis ' ” for the award . Respondent's Memo at
21 . Because a rational basis for the award
exists, the award cannot be vacated for the first
reason proffered by respondent .
[2] 2 . Refusal to Apply Explicit Provisions of
the Franchise Agreement . CBI next contends
that the arbitrators’ refusal to apply the explicit
provisions of the Franchise Agreement warrants
vacatur of the award . In support of this
argument, they cite this Court ’ s decision in
Local 814 , International Brotherhood of
Teamsters v. Sotheby' s , Inc ., 665 F.Supp. 1089
(S. D. N . Y . 1987 ). In that case , this Court found
that the arbitrator, one Eisenberg, made an
award that contradicted his own findings of
fact .
“ The express language of the Award clearly
reveals Eisenberg’s abuse of his authority
under the Agreement. Although Enterprise
permits courts to uphold an award where
there exist plausible inferences by which the
award can be validated , here , Eisenberg ’ s
own words militate against the drawing of
such inferences; Eisenberg’s own Award
explicitly contradicts Eisenberg’s own
findings of facts . ”

Id . at pp. 1094-1095.

CBI asserts that the award of the arbitrators
here disregarded findings of breach , in violation
of the Franchise Agreement. This contention is
clearly without merit . The panel did not
disregard findings of breach; rather it found that
no breach had occurred . In this case , it was
possible to conclude that there was no breach ,
and this Court , in its limited reviewing
capacity , does not question that finding. This is
wholly unlike the situation in Sotheby' s , where
the arbitrator’s explicit findings were contradicted by his award . In this case , the award and
findings are consistent.

.

3 Standards of Good Faith and Fair
Dealing . CBI also contends that the arbitrators
disregarded the terms of the Franchise
Agreement insofar as it calls for strict
compliance . This argument , like the two made
above, however, is premised on the notion that
CBS breached the Franchise Agreement in not
providing notice to CBI of the sales of stock to
Global and MBf . CBI again relies on
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Sotheby' s , but again that decision is inapposite .
Counsel for CBI are precisely right when they
state ‘‘[ i ]n the instant case the arbitrators
likewise were not entitled to engraft their
notions of what the agreement should have said
once they found the facts that triggered what
the agreement actually said ” . Respondent’s
Memo at 24. In this case , however , the
arbitrators simply did not find facts that
triggered what the agreement actually said .
[3] 4 . Avoidability of Damages . CBI next
maintains that the arbitrators failed to enforce
California law on avoidability of damages.
Under California law, damages are not
recoverable to the extent that the injured party
could have avoided them by reasonable efforts.
Sackett v. Spindler , 248 Cal . App . 2d 220 at p .
239, 56 Cal . Rptr . 435 at p. 447 ( 1 st Dist .
1967 ). But the arbitrators explicitly pointed out
five problems that confronted CBS in deciding
how to conduct its credit card business that
made mitigation of damages impracticable:
( i ) uncertainty as to the outcome of this
proceeding ,
( ii ) CBI’ s assertion that CBS was obliged
not to destroy or impair the residual value
of assets belonging ultimately to CBI
( Franchise Agreement , Sections 6.03,
6.04),
( iii ) some deterioration of general economic
conditions in the areas of its operations,
( iv ) the need to avoid jeopardising the
collections of outstanding cardmember
receivables, and
( v ) after the rendering of the Interim
Award , the necessity of taking reasonable
steps toward the winding down and ultimate
termination of its business.
FA , at 4. The question of whether a party acted
reasonably to mitigate damages is one of fact.
Sackett v. Spindler , 248 Cal . App . 2d at p. 239,
56 Cal . Rptr . at 447 ; Ortiz v. Bank of America
National Trust and Savings Association , 824
F.2d 692 at p . 695 (9th Cir . 1987 ). Thus,
although there may have been some evidence
that CBS could have avoided damages, the
arbitrators obviously credited the testimony that
stressed the difficult position in which CBS
found iself , and concluded that damages could
not have been mitigated by reasonable efforts .
[4] 5. Operation of a Travel Business . CBI
contends that the panel’ s decision that CBS’ s
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operation of a travel business under the Carte
Blanche mark did not breach the Franchise
Agreement exceeded the panel 's authority .
CBS used the Carte Blanche name in
connection with the operation of a travel
business and , in advertising , in conjunction
with the MBf name . The arbitrators found that
” [ t ]here is no proof , and no contention , that
either of these actions did any harm to the
prestige or value of the [Carte Blanche ] mark ” .
IA at 32 . But the arbitrators went on to
conclude:
‘‘Certainly consent should have been
requested . Had it been requested , it is
doubtful it could reasonably have been
refused . In any case there is no showing that
the oversight did harm; it could readily be
cured; and proof of harm absent , it is not so
material as to excuse the Franchisor’ s
performance of its obligations.”
Id .
CBI points to para. 7.10 of the Franchise
Agreement in support of its contention that
consent was required in order for CBS to use
the Carte Blanche name or mark . But para .
7.10 provides that
” [ t]he license and rights granted hereunder
shall not be transferable , or the subject of a
further license or sublicense by Franchisee;
any attempted assignment of the license and
rights granted thereunder in violation hereof
... shall constitute a material breach and an
event of default ” .
The arbitrators did not find that the use of the
Carte Blanche mark constituted a sublicense or
subfranchise. If there was no sublicense, the
operation of para. 7.10 was not triggered .
Although the arbitrators did not specifically
address this point , it appears that the use of the
Carte Blanche mark in a business other than the
credit card business is covered by para. 2.03( B )
of the Franchise Agreement , which provides:
‘‘CBI reserves for itself , its subsidiaries or
its parent , the right to use the licensed
service marks in the Licensed Territory in
support of the credit card business
conducted by Carte Blanche and CBI in the
U .S. A . and internationally and in
connection with businesses or activities
other than the credit card business. ”

Use of the Carte Blanche name or mark in
connection with a business other than the credit
© 1990 CCH International
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card business without the consent of CBI is not
listed among the “ Events of Default" in sec .
6.02 of the Franchise Agreement . Thus,
although the arbitrators found that consent
should have been requested , they did not find
that failure to obtain such consent was a
material breach or an event of default under the
Franchise Agreement . As such , this is not a
case of inconsistency between the findings of
the arbitrators and the requirements of the
Franchise Agreement .

The arbitrators ' ruling on this issue was
admittedly ambiguous. But as the Supreme
Court has noted , “ [ a] mere ambiguity in the
opinion accompanying an award , which
permits the inference that the arbitrator may
have exceeded his authority , is not a reason for
refusing to enforce the award". Enterprise
Wheel and Car , 363 U .S. at p. 598, 80 S.Ct . at
p. 1361. Because a rational basis for the
arbitrators ' actions exists, the Court declines to
vacate the award on this basis.
[5] 6. Credit for Cardholder Accounts. Both
CBS and CBI claimed that the cardholder
accounts of CBS had substantial value because
of the cash flow that they anticipated the cards
would generate. Experts for both parties
submitted affidavits to the arbitration panel
estimating the discounted present value of the
cards at $160 per active and creditworthy card .
The arbitrators then decided that CBI was
entitled to the accounts pursuant to para. 6.03
of the Franchise Agreement , and urged CBI to
transfer those accounts to CBS for a credit to
the account of CBI in the arbitration . The
parties agreed to this, and CBI’s Amended
Offer to CBS included the following provision:

“ 4. The value of the rights thus conveyed
by CBI shall be a credit to the account of
CBI in this arbitration in such U .S. dollar
amount as the parties may hereafter agree
or, in the absence of their agreement , as the
Arbitral Panel may hereafter determine to be
the fair average value of a CBS/CBM
cardholder account as of June 2 , 1987
multiplied by the number of active and
creditworthy CBS and CBM cardholder
accounts at that date . "

CBI's Amended Offer to CBS , annexed as
Exhibit X to Morril Aff. After this offer, CBS
submitted a revised estimate that was
significantly lower. The parties failed to agree
on the value of the accounts, and the arbitrators
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fixed the total amount at $735 ,000, or
approximately $38 per card . FA, at 3-4.
CBI now asserts that the arbitrators
“ obtained limited authority from the parties to
implement [ para . 6.03] of the Franchise
Agreement by permitting the conversion of the
accounts to MBFs MasterCard business in
exchange for payment to CBI of the fair and
reasonable value of the accounts". Respon dent’s Memo at 26. But CBI offers no evidence
that the arbitrators possessed only limited
authority with respect to this question .
According to the terms of CBI’ s offer , if the
parties failed to agree , the panel was to
determine the fair average value of the
cardholder accounts. No limitation on the
authority of the panel appears in CBI 's offer or
elsewhere. CBI has adduced no evidence that
the panel ’ s ruling as to the value of $38 per
card was in excess of their authority or in
manifest disregard of applicable law . The
award therefore cannot be vacated on that
basis.
7. Consequential Damages . Finally , CBI
contends that the award of $5.1 million in
consequential damages exceeded the power of
the arbitrators. CBI asserts that the original
pleading in the case sought total damages of
approximately $6.7 million , and that the
original pleading was not amended to allow so
large a claim for consequential damages . After
the Interim Award was handed down , CBS
sought leave to amend its pleading and the
Terms of Reference to assert a claim for $3.5
million in consequential damages. CBS
ultimately sought a total of $16,745,994 in
damages. Chairman Piel allowed CBS to
proceed with its claim for consequential
damages without a formal amendment to the
pleadings or Terms of Reference , over CBI ’ s
objection . Morril Aff . $38. CBI maintains that
this was beyond the power of the arbitrators,
and in violation of ICC Rules of Arbitration ,
and that vacatur of the award is therefore
required .

CBI has submitted the Declaration of Yves
Derains ( “ Derains") , in support of its petition
to vacate the award . Declaration of Yves
Derains, dated February 15 , 1988 (hereinafter
“ Derains Decl ."). Derains declared that he had
examined the arbitration demands made by
the parties , CBS’s amended demand for
arbitration , the Interim Award , the Final
Award , portions of CBS and CBI 's motion
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papers, and the Terms of Reference . Derains
Decl ., at 1) 4. On the basis of the information
provided to him , Derains concluded that at least
four ICC Rules of Arbitration had been
violated .
Specifically , Derains maintains that Articles
6, 16 , 21 and 23 of the ICC Rules of
Arbitration were violated . Article 16 limits new
claims to those made within the Terms of
Reference. According to Derains , a claim
presented after the execution of the Terms of
Reference may be permitted by the arbitrators
only if it is within the original Terms of
Reference . Otherwise , a rider must be signed
by the parties and communicated to the Court .
Derains asserts that such a rider was essential in
this case for the claim for consequential
damages to be before the arbitrators. Id . at 1) 11 .
Derains pointed out that even if a claim is not
new , it may require an amendment to the
Terms of Reference if a substantial increase in
the amount of damages sought under a
particular claim is asserted . Derains stated that
CBS's claim for consequential damages
required a rider to the Terms of Reference
because it was an entirely new claim , and , even
if not new , was for significantly more than any
prior claims made. Id . at 1) 12 . If one party did
not consent to the rider , the ICC Court would
not allow the claim to be heard , but would
require the party pressing the claim to
commence a separate arbitration . Id . Because
Derains concluded that the arbitrators were not
authorized to permit new claims in this case,
“ the provisions of Article 16 of the ICC Rules
have been grossly violated". Id . at 1) 14.
Derains asserts that Article 6 of the ICC
Rules was also violated . This Rule requires that
a copy of all pleadings be submitted to the ICC
Secretariat. The reason for this rule , according
to Derains , is to allow the ICC Court to
scrutinize the award with complete knowledge
of the claims of the parties. Because the parties
did not file a new claim or amend the Terms of
Reference, the parties did not have to send a
copy of the new claim to the ICC Court .
Derains asserts that this violates Article 6
because the claim for consequential damages
was, in effect , a new claim . Id . at 1)15.
The combination of the violations of Articles
6 and 16, according to Derains , results in the
violation of Rule 21 , one of the major rules of
the ICC Court . Rule 21 requires the ICC Court
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to approve all final awards of damages. Derains
notes that the failure to file a new pleading or
amend the Terms of Reference “ reduced the
possibility that the ICC Court of Arbitration
would discover that a claim which was not
within the limit of the Terms of Reference had
been permitted . It is as much the case as the
final award does not use the words
‘consequential damages"'. Id . Derains claims

that this resulted in a gross violation of ICC
Rules.
Derains maintains that Article 23 of the ICC
Rules was also violated . That rule requires that
the ICC Court be paid its fee before the award
is released . Because the ICC fee is based on the
amount in dispute , Derains asserts that Article
23 has been violated because the ICC did not
know the extent of the damages and therefore
did not know how much the fees would be .

Counsel for CBS respond that the Derains
Declaration should be disregarded by the Court .
First , they claim that CBI’ s failure to complain
to the ICC Court after the March 19 ruling by
the arbitrators that no new pleading or
amendment to the Terms of Reference was
required effectively waived any objection of the
type they assert here . Letter from Sheldon H .
Elsen , Esq . , to the Court , dated February 18,
1988 (hereinafter “ Elsen Feb. 18 Letter"), at
3-4. Counsel for CBI asserts, however, that “ a
party in arbitration cannot be required to bring
each ruling to which he has objected to the
body administering the arbitration , on an
interlocutory basis, without knowing if he will
suffer actual harm from the ruling". Letter
from Mark C. Morril , Esq . , to the Court , dated
February 22 , 1988 ( hereinafter “ Morril Feb. 22
Letter"), at 2. In support of its argument, CBI
cites Swift Independent Packing Co. v. District
Union Local One , 575 F.Supp. 912 ( N . D. N . Y.
1983), for the proposition that a party need
only make a proper objection to preserve an
objection for subsequent judicial review .

CBS maintains , however, that Swift is
inapposite because in that case there was no
sponsoring body to whom the losing party
could have objected . Letter from Sheldon
Elsen , Esq . , to the Court , dated February 23,
1988, at 1 . In this case , the ICC Court
reviewed the award , and , CBS maintains, CBI
could have objected to that body . Failure to
object to the ICC , according to CBS , waived
any objection CBI might have . Id .
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[6] In Swift , no objection was made at all
until the arbitration was completed and
confirmation sought in court. In the instant
case, timely objection was made to the
arbitrators. In La Societe Nationale Pour La
Recherche v . Shaheen Natural Resources , 585
F.Supp. 57 (S . D . N . Y. 1983), affd , 733 F.2d
260 (2d Cir . ), cert , denied , 469 U . S. 883, 105
S .Ct . 251 , 83 L . Ed . 2d 188 ( 1984) , the
Honourable Kevin Thomas Duffy , District
Judge of this Court , found that failure to make
an objection to the arbitration panel waived the
objection . The panel in that case was a
three- member International Chamber of
Commerce panel , as in the instant case . Judge
Duffy did not address the issue of whether , had
such objection been made to the panel , the
objection would have to be repeated to the ICC
Court in order to be preserved . Although Judge
Duffy did not reach that issue , his opinion
contemplates that objection to the panel would
have been sufficient to preserve the objection .
This Court is unwilling to require the parties in
an arbitration to repeat each and every
objection , no matter how minor, to the
sponsoring body . Swift requires only that the
objection be made before the arbitration is
concluded and confirmation of the award
sought in court .

CBS raises other reasons for rejecting the
Derains Declaration . CBS maintains that to the
extent that ICC rules are relevant here in this
proceeding, they should have been taken into
account by the arbitrators and the ICC Court ,
not raised by an expert on arbitration law in this
proceeding. Elsen Feb. 18 Letter, at 4. Counsel
for CBI replied that “ [ ejxpert testimony is , of
course, the normal way for evidence as to
interpretation of foreign law to be brought
before a court ” . Morril Feb. 22 Letter , at 2 .
Rule 44.1 of the Federal Rules of Civil
Procedure provides for the determination of
foreign law:
“ A party who intends to raise an issue
concerning the law of a foreign country
shall give notice by pleadings or other
reasonable written notice . The court , in
determining foreign law , may consider any
relevant material or source , including
testimony , whether or not submitted by a
party or admissible under the Federal Rules
of Evidence. The court’s determination shall
be treated as a ruling on a question of law . ”
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Fed. R .Civ . P. 44.1 . The language of the rule
and the Advisory Committee Note make it clear
that the rule applies to determination of the law
of a foreign country . No foreign country is
involved here . Indeed , the Court finds that
although the governing body of the ICC Court
is located in Paris, and that it has its own
procedural rules, this Court is able to
understand those rules as well as the rules of
other arbitration associations located in this
country . Thus, it is not clear that this Court
should consider the declaration submitted by
Derains as expert testimony . As most of the
arguments in the Derains Declaration are
incorporated in the Reply Memorandum of
CBI , the Court will consider those arguments
as it would in deciding an issue of law .

Counsel for CBS contends that if the losing
party in an arbitration proceeding could raise
issues on procedural rulings of the arbitrators ,
proceedings to confirm arbitration awards
would lose their summary nature , and courts
would be plunged into an examination of the
entire record of the arbitration proceeding to
determine whether all procedural rules were
complied with . Elsen Feb. 18 Letter , at 4. A
major purpose of the Federal Arbitration Act is
to avoid delay and unnecessary expense to the
parties , see, e .g . , Prima Paint Corp . v . Flood <&.
Conklin Mfg . Co . , 388 U .S . 395 at p. 404 , 87
S .Ct. 1801 at p. 1806, 18 L . Ed.2d 1270
(1967 ); Dean Witter Reynolds Inc . v. Byrd , 470
U .S . 213 at p. 220 , 105 S .Ct . 1238 at p. 1242,
84 L . Ed .2d 158 ( 1985) , and the delay that
would result from reviewing procedural rulings
of the arbitrators would be substantial .
[7] But to hold that a district court may not
review any procedural rulings of the arbitration
panel , as counsel for CBS suggests, Elsen Feb.
18 Letter, at 4 would result in judicial
abdication in reviewing arbitration awards.
Although the Arbitration Act requires restraint
in reviewing arbitration awards , it does not call
for total abdication of reviewing power. See
Newark Morning Ledger Co. v . Newark
Typographical Union Local 103 , 797 F. 2d 162
at pp. 165-166 n . 3 ( 3d Cir. 1986) (quoting
Summers, Judicial Review of Labor Arbitration ,
2 Buffalo L . Rev. 1 , at pp. 21-22 , 24 (1952)).
Thus, a district court may consider procedural
irregularities insofar as they rise to the level of
requiring vacatur or modification of the award
pursuant to sec. 10 and 11 of the Arbitration

Doyles Dispute Resolution Practice — North America

1f 80-001

75,268

Carte Blanche (Singapore) PTE Ltd. v. Carte Blanche
International Ltd. (1990) ADRD (North America) 1|80-001

Act . To hold otherwise would not serve the
purposes of the Act .

18] Considering the assertions in the Derains
Declaration and in the Morril Reply Affidavit
that numerous rules of the ICC Court were
violated , this Court finds those assertions
unpersuasive. First and foremost , the Terms of
Reference explicitly state under “ The Issues to
be Determined ’ ' the following issue: “ Has
CBS established a claim for damages , and , if
so, in what amount ?” Terms of Reference
( hereinafter “ TR ” ) , annexed as Exhibit E to
the Supplemental Affidavit of Mark C. Morril ,
Esq. ( hereinafter “ Morril Supp. Aff . ” ) sworn
to on February 16, 1988 , at 4. No limitation on
the amount of damages is present in this section
of the Terms of Reference . Only in the Rules of
Procedure , part VI of the Terms of Reference ,
are damages stated with any specificity . RP11
states:

“ Counsel for CBS having advised of the
intention of CBS to include a claim for
damages of from US$5 ,000 ,000 to
US$10 ,000 ,000 , leave is hereby granted to
the parties to present any amendments of
their pleadings at least 15 days before the
commencement of the evidentiary hearings,
or at a later time in the discretion of the
Arbitrators.”
Id . at 8.

Derains points to the first Rule of Procedure
contained in the Terms of Reference as
requiring consistency with the ICC Rules. But
that Rule of Procedure also vests the arbitrators
with substantial discretion:
“ All proceedings in this arbitration shall be
governed by Paragraph 7.09 of the
Franchise Agreement , by the Rules for the
ICC Court of Arbitration , and , to the extent
consistent with the ICC Rules , by the
following Rules of Procedure (‘RP’ ) ,
reserving to the Arbitrators , however , the
authority in their discretion , on application
of a party or on their own initiative , to
modify or suspend any of these Rules of
Procedure . ”

TR , at 5. The arbitrators thus had the power to
suspend the Rules of Procedure, in which the
only limitations on damages were contained .
The ICC Court did indeed confirm the
award , and when it did so, it had before it the
Final Award . It also had before it the dissent
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filed by Mr Sorenson alleging that the award of
damages was unconscionably high and
unsupported by the evidence. The fact of the
matter is that the ICC Court nevertheless
confirmed the award . Article 21 of the ICC
Rules for Arbitration requires scrutiny of any
award by the ICC Court before it is signed. See
supra n . 10 . The ICC Court is the best judge of
whether its procedural rules have been satisfied ,
and when it certified the award as final , it
certified that the procedural rules had been
complied with to its satisfaction . No violation
of those rules constitutes a basis for vacatur of
the award pursuant to sec. 10 of the Arbitration
Act .

CBI asserts that vacatur is required because
the award of consequential damages exceeded
the arbitrators’ power under the reasoning of
Totem Marine Tug & Barge , Inc . v. North
American Towing , Inc ., 607 F. 2d 649 ( 5th Cir.
1979 ). Respondent 's Memo at 31-32. In Totem
Marine , the Court of Appeals for the Fifth
Circuit found that:
“ lt ]he arbitration panel exceeded its powers
by awarding damages for charter hire to
North American . Not only did North
American fail to list charter hire in its
itemized statement of damages submitted to
Totem , but in its brief submitted to the
arbitration panel North American conceded
that charter hire was not an issue in the
arbitration .

.

It is anomalous for the arbitration panel to
award an unrequested item of damages three
times larger than any item claimed by North
American and then to hear the panel action
supported with an argument that the
awarded item was naturally entwined within
the scope of the arbitration .”
Id . at p . 651 . Totem Marine is distinguishable
on several grounds. CBI knew from the outset

that CBS was asserting a claim for
consequential damages. At no time did CBS
deny that it was making such a claim . CBI was
on notice that the arbitrators were considering
the full amount of damages claimed by CBS,
even though the pleadings and Terms of
Reference were not amended. Moreover, unlike
Totem Marine , in which the arbitrators decided
an issue that was not submitted to them at all ,
the claim for damages in the instant case was
within the Terms of Reference. The Court
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therefore declines to vacate the award on the
basis that the award of consequential damages
exceeded the arbitrators’ powers.
//. Effective Date
[9] The parties cannot agree on the effective
date of the Final Award . The effective date is
defined in the Final Award:
“ ‘Effective Date of this Final Award’ refers
to the date on which the Secretariat of the
International Court of Arbitration delivers
signed copies of this Final Award to the
parties or to their attorneys in this arbitration
proceeding. ”
FA at 2 . CBS contends that the effective date is
January 28 , 1988, the day on which the parties
received the award from the arbitrators.
Memorandum of Law in Further Support of
Petitioner’ s Motion to Confirm an Arbitration
Award and in Opposition to Respondent’ s
Cross-Motion to Vacate or Modify the Award
(hereinafter “ Petitioner ’ s Memo ” ), at 14. CBS
claims that Chairman Piel made delivery with
the approval of the ICC’s Secretariat , and that
Chairman Piel’ s delivery was therefore an
agency delivery , satisfying the requirement of
delivery by the ICC Secretariat . CBI contends
that the effective date is February 4 , 1988, the
date on which the Secretariat forwarded a copy
of the award to counsel , or February 8 , 1988 ,
the date on which counsel actually received
such award .
The plain language of the Final Award states
that the effective date is the date on which the
Secretariat delivers the award to the parties or
their attorneys. The Secretariat did , however,
consent to the delivery by Chairman Piel , see
letter dated February 4, 1988, annexed as
Exhibit D to Petitioner’s Memo. But it also
delivered copies to counsel for the parties on its
own . The letter from the Secretariat states that
“ the Secretariat notified pursuant to art . 23 of
the ICC-Rules of Arbitration one copy of the
award to each counsel for the parties under
cover of a letter dated February 4, 1988 ” . Id .
Article 6 of the ICC Rules of Arbitration
provides that “ [ notification or communication
shall be deemed to have been effected on the
day when it was received or should have been
received by the party itself or by its
representative ” . ICC Rules of Arbitration ,
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Article 6. This Court therefore finds that the
effective date of the Final Award , as that term
is defined in the Final Award , is February 8,
1988 , the date on which counsel for the parties
received the award sent to them by the ICC
Secretariat .

III . Sanctions
[10] Finally , CBS has moved for the imposition of sanctions on CBI pursuant to Rule 11
of the Federal Rules of Civil Procedure . CBS
asserts that International 's cross- motion and
notices of deposition were not “ warranted by
existing law or a good faith argument for the
extension , modification , or reversal of existing
law ” . Petitioner ’ s Memo at 16 (quoting
Fed . R .Civ . P. 11 ) . The standard for imposition
of sanctions under ru . 11 in this Circuit was
clearly set forth in Eastway Construction Corp.
v . City of New York , 762 F. 2d 243 ( 2d Cir.
1985) , in which the Second Circuit stated:
“ where it is patently clear that a claim has
absolutely no chance of success under the
existing precedents, and where no reasonable
argument can be advanced to extend , modify or
reverse the law as it stands , Rule 11 has been
violated ” . Id . at p. 254.
This standard for imposition of sanctions is a
very stringent one , and the Second Circuit has
cautioned that district courts are to “ resolve all
doubts in favour of the signer ” . Olivieri v .
Thompson , 803 F. 2d 1265 ( 2d Cir. 1986), cert ,
denied , sub nom . County of Suffolk v . Graseck ,
- U S. -, 107, S.Ct . 1373, 94 L . Ed . 2d 689
( 1987 ). Based on this standard , the Court
cannot say that the imposition of sanctions
pursuant to ru . 11 is warranted by the facts of
this case . Although the Court obviously did not
find respondent 's arguments persuasive, they
were not patently meritless. Petitioner's request
for imposition of sanctions under ru . 11 is
therefore denied .

CONCLUSION
The arbitration award is hereby confirmed .
The Effective Date of the award is February 8,
1988. Petitioner’ s request for the imposition of
sanctions pursuant to ru . 11 is denied .
Petitioner is ordered to submit a judgment in
conformity with this opinion for approval by
the Court .
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[1)80-002] Northrop Corp., Petitioner v Triad International Marketing S.A. and Anor,
Respondent
United States Court of Appeals, Ninth Circuit
Judgment delivered 3 March 1987
Full text of judgment below.

.

.

.

—

—

—

Application of foreign laws
International contracts
Commercial arbitration
Petitioner and respondent entering into marketing
Review of arbitrators' decisions
Respondent becoming petitioner ' s sales representative in Saudi Arabia
agreement
Saudi Arabian decree
Respondent receiving commission on sales of aircraft etc
prohibiting commissions in connection with armaments passed Petitioner ceasing to pay
Dispute submitted to
Respondent protesting
commission due under agreement
arbitration Arbitrators entering award in respondent ' s favor Petitioner filing suit to
Californian
Respondent appealing
District court vacating award
vacate award
Civil Code , sec . 1511 .

—

—

——

—

——

—

—

——

—

The petitioner and the respondent entered into a marketing agreement under which the
respondent became the petitioner’s exclusive marketing representative to solicit contracts for
aircraft and related maintenance, training and support services for the Saudi Air Force In
return the respondent received commissions on sales The agreement provided that the validity
and construction of the agreement would be governed by the laws of the state of California It
further provided that any controversy or claim between the parties arising out of the agreement
would be settled by arbitration , and the award of a majority of the arbitrators would be final
and binding on the parties

.
.

.

.

The petitioner made substantial sales to Saudi Arabia and paid the respondent part of the
commissions due under the marketing agreement Subsequently, the Saudi Arabian
government issued a decree prohibiting the payment of commissions in connection with
armaments contracts. The petitioner ceased paying commissions to the respondent The
respondent protested , and demanded payment of the commissions due under the agreement.
The dispute was submitted to arbitration

.

.

.

The petitioner argued at arbitration that the agreement was invalid under the Californian
Civil Code sec 1511 The statute provides that performance of an obligation was excused when
such performance was prevented by the operation of law The Saudi Arabian decree
“ prevented” payment of commissions to the respondent, and thus “ excused ” the petitioner’s
performance of its obligations under the agreement

.

.

.

.

.

The arbitrators entered an award in the respondent’s favor The arbitrators interpreted
the agreement between the parties as requiring that the local law of California determined the
effect of the Saudi Arabian decree on the petitioner’s obligation to pay commissions to the
respondent Despite the issuance of the Saudi Arabian decree, the petitioner could still have
paid the respondent the commissions the marketing agreement called for, and the respondent
could still have performed the services the agreement required. Furthermore, before the decree
was issued, the respondent had successfully solicited the sales contract the petitioner sought
and thus had already completed its principal obligation under the marketing agreement

.

.

The respondent filed an action to confirm the arbitrators’ award, and the petitioner filed
suit to vacate The district court reviewed the arbitrators’ decision de novo on the ground that
the question presented was whether the agreement was contrary to law and public policy After
examining the language and history of the Saudi Arabian decree in some detail, the district
court concluded that it prohibited the payment of commissions The district court agreed with
the petitioner’s argument that the public policy reflected in the Saudi Arabian decree was also
the public policy of the United States Department of Defense and refused to enforce the
arbitrators’ decision The respondent appealed

.

.

.

.
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Before the Court of Appeals the petitioner argued that if the Saudi Arabian decree did not
excuse performance of the marketing agreement under sec. 1511 , the choice-of-law clause in
the agreement should have been set aside and the decree should have been applied directly to
invalidate the agreement under the general principle of conflicts. Further, the petitioner
contended that Californian law , as a matter of public policy , prohibited enforcement of a
contract where performance would be illegal under the law of a foreign state. The petitioner
claimed this rule was codified in sec. 1511. The agreement should not be enforced , the
petitioner argued , because it also conflicted with the public policy of Saudi Arabia .
Held: judgment for the respondent.
1 . The arbitrators' conclusions on legal issues were entitled to deference by the court. To
subject these decisions to de novo review would destroy the finality for which the parties
contracted and render the exhaustive arbitration process merely a prelude to the judicial
litigation which the parties sought to avoid.
2. Choice-of-law and choice-of-forum provisions in international commercial contracts
were an almost indispensable precondition essential to any international business transaction
and should be enforced absent strong reasons to set them aside . (Scherk v . Alberto-Culver Co. ,
417 U .S. 506 and The Bremen v . Zapata Off-Shore Co. , 407 U.S. 1 cited . ) The general principle
of conflicts the petitioner cited was not sufficient standing alone to overcome strong policy
considerations.
3. Section 1511 could not have been regarded as a declaration that it was the public policy
of the state of California that contracts unenforceable under the laws of any other jurisdiction
should not be enforced in California.
4. The petitioner's argument that the courts should decline to enforce the marketing
agreement because it conflicted with the public policy of Saudi Arabia flies in the face of the
parties' agreement that the law of California, and not Saudi Arabia , would determine the
validity and construction of the contract .
5. To justify the refusal to enforce an arbitration award on grounds of public policy , the
policy must be well defined and dominant. ( W . R . Grace & Co. v. Local 759 , Int’ l Union of
United Rubber Workers, 461 U .S. 766 cited . ) The Saudi Arabian policy the Department of
Defense arguably adopted was neither. The district court’s refusal to enforce the arbitrators’
decision on the ground that it conflicted with the policy of the Department of Defense was
unwarranted .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
John R . McDonough , Los Angeles , Cal . , for respondent .
Ronald L . Olson , Los Angeles, Cal . , for petitioner.
Before: Browing , Chief Judge , Kennedy and Hug , Circuit Judges.

OPINION

James R . Browning Chief Judge: In
October 1970 Northrop and Triad entered into a
“ Marketing Agreement", under which Triad
Northrop’ s exclusive marketing
became
representative to solicit contracts for aircraft
and related maintenance, training , and support
services for the Saudi Air Force , in return for
commissions on sales. Northrop made
substantial sales to Saudi Arabia and paid Triad

a substantial part of the commissions due under
the Marketing Agreement .
On September 17 , 1975 , the Council of
Ministers of Saudi Arabia issued Decree No.
1275, prohibiting the payment of commissions
in connection with armaments contracts.
Northrop ceased paying commissions to Triad .
Triad protested , and demanded payment of the
commissions remaining due under the
Agreement . The dispute was submitted to
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arbitration. The arbitrators sustained Triad’ s
claim in part , denied it in part , and entered an
award in Triad ’ s favor.
Triad filed an action to confirm the
arbitrators' award , and Northrop filed suit to
vacate it. The district court vacated the award
in some respects. 593 F.Supp . 928 , 942
(C . D. Cal . 1984 ). Triad appealed . We reverse .

I
The arbitrators noted that the essence of
Northrop’ s defense was that Saudi Arabia’s
Decree No. 1275 applied to the Marketing
Agreement , and made illegal any commission
payment to Triad under the Agreement. “ This
contention ,’’ the arbitrators said , “ necessitates
a consideration of the meaning and effect of
paragraph 13 of the Marketing Agreement.’’
First Arbitrators’ Decision at 19.

Paragraph 13 of the Marketing Agreement
provided:
“ [T]he validity and construction of this
Agreement shall be governed by the laws of
the State of California .’ ’
It further provided:

“ Any controversy or claim between the
parties hereto arising out of or in connection
with this Agreement ... shall be settled by
arbitration ,’’
and

“ [t ]he award of a majority of the arbitrators

...

shall be final and binding upon the
parties.’’
The arbitrators noted that Northrop had
proposed inclusion of para . 13 in the Marketing
Agreement to make it
“ unnecessary for Northrop to make an
in-depth study of the law of countries such
as Saudi Arabia , Iran , etc. , to know what its
rights and obligations would be . Instead of
having varying and even inconsistent results
under the same contractual provisions as a
result of applying different laws, depending
on where the marketing was to occur, this
clause resulted in uniformity of interpretation and application of the contract .
Northrop was familiar with the law of
California and knew what to expect from
it . ”

Id . at 19-20. Accordingly , the arbitrators
interpreted para. 13 as requiring that the local
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law of California determine the effect of Saudi
Arabia Decree No . 1275 on Northrop’ s
obligation to pay commissions to Triad
pursuant to the Marketing Agreement .
Northrop does not disagree with this
determination .
Northrop argued the Marketing Agreement
was invalid under California Civil Code sec.
1511 . This statute provides “ performance of an
obligation ... is excused ... [ w ]hen such
performance ... is prevented ... by the
operation of law ... ” Cal . Civ . Code sec.
1511( 1 ). Northrop reasoned Saudi Decree No.
1275 rendered the Marketing Agreement
unlawful under California Civil Code sec. 1511
because the Decree “ prevented ” payment of
commissions to Triad and thus “ excused ”
Northrop’s performance of its obligations under
the Agreement.
The arbitrators pointed out that the decisions
interpreting California Civil Code sec. 1511
principally relied upon by Northrop, including
Baird v. Wendt Enterprises , Inc . , 248 Cal . App.
2d 52 , 56 Cal . Rptr. 118 ( 1967), and Johnson
v. Atkins, 53 Cal. App. 2d 430, 127 P. 2d 1027
(1942), did not look to the law of the foreign
jurisdiction to determine whether performance
of the contract was unlawful , but instead
examined the legal action the foreign
jurisdiction had taken to determine whether in
fact it prevented performance of the contract . In
Baird , the court concluded that a foreign
jurisdiction’ s adoption of a building code
precluding issuance of a permit to construct a
building “ prevented ” performance of the
contract within the meaning of sec. 1511. In
Atkins, the court held a foreign jurisdiction’s
cancellation of entry permits for copra
“ prevented ” performance of a contract to sell
copra for delivery in the foreign jurisdiction .
The arbitrators concluded there “ was no
comparable governmental action in this case ” .
The building in Baird could not be built
without a building permit; the copra in Atkins
could not be delivered without an entry permit;
but in this case despite the issuance of Decree
No. 1275, Northrop could still pay Triad the
commissions the Marketing Agreement called
for, and Triad could still give advice , translate
documents , make local arrangements, and
perform the other services the Agreement
required . Moreover, as Triad points out , before
Decree No. 1275 issued , Triad had successfully
solicited the sales contracts Northrop sought
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and thus had already completed performance of
its principal obligation under the Marketing
Agreement .

Northrop argued that to honor its obligation
to Triad , Northrop would be required to violate
Decree No. 1275. The arbitrators adopted
Judge Hamley' s statement for this court in a
similar case and responded :
“ It may be that Boeing has gotten itself into
some trouble with the government of
Kuwait by setting up and terminating a
selling agency in a manner allegedly

violative of Kuwait law . But as between
Boeing and Alghanim , we think the contract
provision must govern . ” Alghanim v.
Boeing Co. , 477 F. 2d 143, 150 (9th Cir.
1973) .

II
[1] The district court reviewed the
arbitrators’ decision de novo, rather than under
a deferential standard , on the ground that the
question presented was whether the Agreement
was “ contrary to law and public policy ” , 593
F.Supp. at 936. We consider later whether the
arbitrators’ interpretation and application of the
Agreement is unenforceable because it is
contrary to public policy . As the district court
correctly stated , this was a question for the
court alone to decide . W .R . Grace & Co. v .
Local 759 , Int’ l Union of United Rubber
Workers, 461 U .S . 757, 766, 103 S.Ct. 2177 ,
2183, 76 L . Ed .2d 298 ( 1983 ); American Postal
Workers v. United States Postal Serv ., 682 F.2d
1280, 1286 (9th Cir . 1982 ).
[2] The question the arbitrators decided ,
however, was one of contract interpretation .
That issue was the proper interpretation of the
requirement of para. 13 of the Marketing
Agreement that claims arising in connection
with the Agreement be settled by arbitration
and that California law be applied in resolving
them . More specifically , the question was
whether para . 13 required the arbitrators to
apply California Civil Code sec. 1511 to
determine the effect of Saudi Arabia Decree
No. 1275 on the obligations of the parties under
the Agreement , and , if so, what that
determination should be . This issue arose from
the very terms of the Marketing Agreement . Its
resolution was an inescapable part of the
arbitrators’ task of interpreting and applying the
Doyles Dispute Resolution Practice
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Agreement and resolving the dispute between
these parties . Courts are bound to enforce an
award based upon the arbitrators’ resolution of
such an issue “ even in the face of ‘erroneous
findings of fact or misinterpretations of law’ ” .
French v. Merrill Lynch , Pierce , Fenner &
Smith, 784 F. 2d 902, 906 (9th Cir. 1986)
(quoting American Postal Workers , 682 F. 2d at
1285) (footnote omitted ).
This case is not unlike George Day
Construction Co . v . United Brotherhood of
Carpenters, 722 F. 2d 1471 (9th Cir. 1984). A
clause in the contract in George Day
Construction provided that the terms of the
contract were intended to be consistent with
federal and state law . The arbitrators
interpreted this contract provision as
authorizing the arbitrators to look to external
law to resolve the parties’ dispute. In reviewing
the award , the court held that both the
arbitrators’ interpretation of this provision and
their resolution of the legal questions the
dispute raised as to the parties’ contractual
obligations were entitled to deferential review .
Id . at pp . 1479-1480. See also International
Bhd . of Teamsters v . Washington Employers ,
Inc. , 557 F.2d 1345 at pp. 1349-1350 (9th Cir.

1977).

Similarly , in this case it was within the
arbitrators' authority to interpret para. 13 as
requiring that all disputes under the Agreement
be determined by the arbitrators in accordance
with California law . This interpretation
required the arbitrators to decide questions of
California law relevant to the parties’ dispute as
to their obligations under the Agreement .
“ In such circumstances, the arbitrator may
and indeed must do so to fulfill his function
under the agreement , and a court should not
review the merits of his performance in any
more depth than it reviews the merits of
his interpretation of other contractual
provisions. ”
Kaden , Judges and Arbitrators: Observations
on the Scope of Judicial Review , 80
Colum .L.Rev . 267, 286 ( 1980).
[3] The arbitrators’ conclusions on legal
issues are entitled to deference here . The legal
issues were fully briefed and argued to the
arbitrators; the arbitrators carefully considered
and decided them in a lengthy written opinion .
To now subject these decisions to de novo
review would destroy the finality for which the
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parties contracted and render the exhaustive
arbitration process merely a prelude to the
judicial litigation which the parties sought to
avoid.
Ill

In stating the rule of deferential review
afforded arbitration awards , the Supreme Court
also noted a limitation: “ the interpretations of
the law by the arbitrators in contrast to manifest
disregard are not subject , in the federal courts ,
to judicial review for error in interpretation ” .
Wilko v. Swan , 346 U .S. 427 at pp. 436-437 ,
74 S.Ct . 182 at pp . 187-188, 98 L . Ed. 168
(1953) (emphasis added ) (footnote omitted ).
Although the “ manifest disregard of law ”
standard is not easily defined , see San Martine
Compania de Navegacion , S .A. v . Saguenay
Terminals Ltd . , 293 F. 2d 796 at p . 801 n . 4
(9th Cir. 1961 ) , it is clear it has not been met in
this case.
[4] By the very terms of the rule of
deferential review , mere error in interpretation
of California law would not be enough to
justify refusal to enforce the arbitrators’
decision . Moreover, it is far from evident that
the arbitrators misread California law at all. No
California case clearly contrary to the
arbitrators’ interpretation has been called to our
attention . It was not unreasonable for the
arbitrators to distinguish the cases upon which
Northrop relied on the ground stated by the
arbitrators. The district court’ s analogy to
Industrial Development & Land Co. v .
Goldschmidt , 56 Cal . App. 507, 206 P. 134
(1922), was misplaced; in that case the law
claimed to make performance illegal was not
foreign law but the eighteenth amendment ,
which was as controlling in California as if it
had been a California statute or constitutional
provision .

The district court examined the language and
history of Saudi Arabia Decree No. 1275 in
some detail and concluded that it prohibited the
payment of the commissions involved in this
case. 593 F.Supp. at p. 938. But as we have
said , the question was whether payment was
prohibited under California law , no Saudi law ,
and the answer to that question turned not upon
whether Decree No . 1275 stated a rule of Saudi
law under which the payment would be illegal ,
but rather upon whether the existence of such a
rule in Saudi law excused performance under
California Civil Code sec. 1511.
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[5] Northrop also argues that if the Saudi
Decree did not excuse performance of the
Marketing Agreement under California Civil
Code sec . 1511 , the choice-of -law clause in the
Agreement should be set aside and the Saudi
Decree should be applied directly to invalidate
the Marketing Agreement under the principle
announced in Restatement ( Second ) of Conflicts
sec. 187( 2)( b) ( 1971 ) . However, choice-of -law
and choice-of-forum provisions in international
commercial contracts are “ an almost
indispensable precondition to achievement of
the orderliness and predictability essential to
any international business transaction ” , and
should be enforced absent strong reasons to set
them aside . Scherk v . Alberto-Culver Co. , 417
U .S . 506 at pp. 516-520, 94 S .Ct . 2449 at pp.
2455-2457 , 41 L.Ed . 2d 270 (1974); The
Bremen v . Zapata Off Shore Co. , 407 U .S. 1 ,
92 S.Ct. 1907, 32 L. Ed . 513 (1972). We agree
with the arbitrators that the general principle of
conflicts Northrop cites is not sufficient
standing along to overcome the strong policy
consideration announced in Scherk and
Bremen.

-

IV
Northrop argues the courts should not
enforce the Marketing Agreement because to do
so would be contrary to public policy . As noted
earlier, this is a question for the courts alone to
decide. W .R . Grace , 461 U .S. at p. 766, 103
S.Ct. at p. 2183.

Northrop contends the central question upon
which this appeal turns is one of public policy .
Northrop argues “ that California law , as a
matter of public policy , prohibits enforcement
of a contract where performance of the contract
would be illegal under the law of a foreign
state . This rule is codified in California Civil
Code sec . 1511 ...” Appellee’ s Brief at 29.

[6] Section 1511 appears in California’s
codification of the law of contracts, under the
heading “ Extinction of Obligations" . Cal . Civ .
Code sec. 1511 ( West 1982). We do not regard
sec. 1511 as a declaration that it is the public
policy of the state of California that contracts
unenforceable under the laws of any other
jurisdiction shall not be enforced in California .
Section 1511 is a codification of a rule of
purely private law embodying a common -law
defense in an action between contracting parties
for breach . If the statutory codification of such
rules of contract law were regarded as
© 1990 CCH International
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converting them into principles of public policy
cognizable only in courts , the capacity of
arbitrators to resolve contract disputes would be
seriously diminished .

Northrop’s argument that the courts should
decline to enforce the Marketing Agreement
because it conflicts with the public policy Saudi
Arabia announced in Decree No. 1275 flies in
the face of the parties’ agreement that the law
of California, and not Saudi Arabia , would
determine the validity and construction of the
contract. Northrop has cited no California
regulation , statute , or court decision
demonstrating that enforcement of a contract to
pay commissions to a marketing representative
is contrary to the public policy of California,
whether such commissions are illegal under the
law of a foreign state or are not .

Northrop’s most substantial argument is that
the public policy reflected in Decree No . 1275
was also the policy of the United States
Department of Defense . In its opinion the
district court said “ it is clear [ the Department
of Defense ] wished to conform its policy
precisely to that announced by Saudi Arabia ” .
The court concluded that the Department’ s
“ enforcement of Saudi policy was coercive
rather than voluntary , and is properly
characterized as U .S. public policy ” . 593
F.Supp. at p . 936 n . 13.
[7] To justify refusal to enforce an
arbitration award on grounds of public policy ,
the policy “ must be well defined and
dominant ” . W .R . Grace , 461 U .S. at p. 766,
103 S.Ct . at p. 2183 . The Saudi Arabian policy
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the Department of Defense arguably adopted
was neither . It is clear the Department wished
to accommodate Saudi Arabian interests and
sensibilities. It is also clear, however , that the
Department was interested in encouraging sales
to Saudi Arabia of American manufactured
military equipment , and considered the efforts
of Triad critical to that end . It is not clear from
the evidence before the arbitrators and the
district court what policy the Department of
Defense adopted in pursuit of these sometimes
inconsistent goals.
[8] Northrop calls attention to evidence
indicating Saudia Arabia and the Department of
Defense adopted a policy of prohibiting
payment of commissions whether or not
ultimately charged to the Saudi Arabian
government . Triad argues from evidence
indicating both Decree No. 1275 and
Department of Defense policy were aimed at
prohibiting commissions that added to the cost
of Saudi procurement , and that in any event the
Department of Defense was unable to
determine the Decree’ s exact application , even
assuming the Department wished to mirror its
policy . The district court resolved the conflict
in Northrop’s favor, 593 F.Supp . at p. 936 n .
13 at pp. 937-938 , but even if we were to
agree, we could not say on this record the
policy the Department adopted was “ well
defined and dominant ” . The district court’s
refusal to enforce the arbitrators' decision on
the ground that it conflicted with the policy of
the Department of Defense was, therefore,
unwarranted .

REVERSED.

[ 80-003] Brandeis Instel Limited , Petitioner v . Calabrian Chemicals Corporation ,
Respondent.
United States District Court.
S.D. New York .
5 January 1987 .
International arbitration Enforcement of arbitral award Refusal to enforce award on
grounds of public policy Parties agreeing to arbitration under London Metal Exchange
Only petitioner a member of the Exchange
Respondent failing to provide
Rules
merchantable goods under contract
Arbitrators’ award in favour of petitioner
Whether arbitrators acted in “ manifest
Petitioner moving for order confirming award
Whether enforcement of award contrary to public policy
disregard" of the law
Whether
Whether arbitrators acted with bias and partiality towards the petitioner
pre-award interest should be awarded United Nations Convention on the Recognition
and Enforcement of Foreign Arbitral Awards ( June 10 , 1958 ) , Article V( 2 )( b ).
The petitioner, an international trading company located in London , contracted to buy a
quantity of goods from the respondent , a New York corporation. The respondent entered into
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.

an agreement to arbitrate under the rules of the London Metal Exchange (LME) The
petitioner was a member company of the LME, but the respondent was not a member and had
no affiliation with the LME.
The required quantity was shipped by the respondent, but the shipment was discovered to
be damaged after arriving at the port of destination The petitioner advised the respondent that
the whole shipment had been rejected , and requested a replacement. Following the
respondent’s refusal to do this, the petitioner sought arbitration before the LME in accordance
with the arbitration agreement The arbitrators concluded that the damage resulted from
inadequate stowage attributable to the respondent. The petitioner was held to have been
entitled to reject the goods, and was awarded damages, costs and pre award interest.
The petitioner moved for an order confirming the arbitration award The respondent
cross moved to vacate the award.
The respondent submitted that the arbitrator acted in “ manifest disregard ” of the law,
and that enforcing the award would consequently be contrary to public policy under Article
V( 2)( b) of the Convention on the Recognition and Enforcement of Foreign Arbitral Awards
This provides that an arbitral award may be refused recognition or enforcement if it is found
that it would be contrary to the public policy of that country.

.

.

-

-

.

.

In the alternative, it was submitted that the award should not be enforced on the basis of
the bias and partiality of the LME and its arbitrators in favor of the petitioner, an LME
member, and against the respondent. On the question of pre award interest, the respondent
referred the Court to a U.S. legislative provision which provided that in money judgments
recovered in civil cases in a federal district court, interest shall be calculated from the date of
the entry of the judgment

-

.

Held: judgment for the petitioner.

1. The defense of “ manifest disregard ” of law was not available to the respondent because
it did not involve a contravention of public policy The defense of public policy should have been
construed narrowly and with regard to the purpose of the Convention, namely to encourage
the recognition and enforcement of arbitration agreements and to unify standards for enforcing
awards (Waterside Ocean Navigation Co., Inc v International Navigation Ltd., 737 F 2d 150
(2d Cir 1984) cited.) To include “ manifest disregard ” in the Convention definition of public
policy would have resulted in an American judge determining whether foreign arbitrators
manifestly disregarded the internal substantive law of a foreign nation by which the parties
contractually agreed to be bound This would have contravened the public policy underlying
the Convention
2 Even if it was wrong to conclude that the “ manifest disregard ” defense was not
available to awards falling under the Convention, the arbitrators did not demonstrate
“ manifest disregard ” of English sales law In order to vacate an arbitration award on the
grounds of “ manifest disregard ” of law, the arbitrator must have appreciated the existence of
a clearly defined and applicable principle, but decided to ignore it ( Merrill Lynch, Pierce,
Fenner & Smith, Inc. v. Bobker, 808 F.2d 930 ( 2d Cir.1986) cited ) This defense did not confer
upon the courts a license to review the proceedings for errors of fact or law. (Parsons &
Whittemore Overseas Co , Inc v Societe Generate de (’Industrie du Papier (RAKTA ), 508
F.2d 969 cited )
3 The enforcement of the award would not have violated public policy, as the respondent
merely asserted a misunderstanding or misapplication of the applied rules of law ( Revere
Copper & Brass Inc. v. Overseas Private Investment Corporation , 628 F.2d 81, 83 ( D.C Cir ),
cert, denied , 446 US 983 cited.)
4. The propriety of the members of an arbitration panel came within the defense of public
policy under Article V(2)( b) of the Convention. (Transmarine Seaways Corp. of Monrovia v

.

.

.

..

.
.

.

.

.

.

.

.

.

.

. .

.

. .

.

80-003

© 1990 CCH International

Brandeis Instel Ltd. v. Calabrian Chemicals Corp.
(1990) ADRD (North America) 1)80-003

75,277

Marc Rich & Co. , A .G . , 480 F.Supp. 352, 357 cited . ) However, there was no basis to vacate
the award for partiality , arbitrators’ misconduct or appearance of impropriety . This was
because a direct financial relationship between the arbitrator and the petitioner was not
established , nor was the respondent forced through a lack of bargaining power to agree to
arbitration under LME rules.
5. An arbitrators’ award of interest is unenforceable as contrary to the public policy of the
United States where it is shown to be “ penal only and relates to the punishing of public wrongs
as contradistinguished from the redressing of private injuries” . ( Laminoirs v . Southwire Co. ,
484 F.Supp. 1063, 1069 (N. D.Ga . 1980) cited . ) The respondent failed to show this, nor did it
show the interest awarded was precluded on the grounds of public policy , either in principle or
in the amount awarded .

IHeadnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Baer, Marks & Upham , New York City; Eugene R . Scheiman , Kathryn Weg Brandt , of
counsel , for petitioner.
Scheffler, Karlinsky & Stein , New York City ; Robert P. Stein , Susan Barry , of counsel , for
respondent .

Before: Haight , District Judge .

MEMORANDUM OPINION AND ORDER
Haight, District Judge: Petitioner Brandeis
Intsel Limited ( “ Brandeis") moves for an order
confirming an arbitration award rendered in its
favor and against respondent Calabrian
( “ Calabrian ")
Corporation
Chemicals
following arbitration before the London Metal
Exchange ( “ LME"), pursuant to an arbitration
agreement contained in a written contract of
sale pursuant to which Calabrian agreed to sell ,
and Brandeis agreed to purchase , a quantity of
cuprous chloride . Jurisdiction in this Court is
based on 9 U .S.C. sec. 203, which empowers
federal district courts to hear cases to recognize
and enforce foreign arbitral awards. 9 U .S .C.
sec . 203 forms a part of Chapter 2 of the
Federal Arbitration Act , 9 U .S .C . sec .
201-208 , which implements the United Nations
Convention on the Recognition and Enforcement
of Foreign Arbitral Awards of June 10 , 1958
( the “ Convention").

Respondent Calabrian has cross- moved to
vacate the LME arbitration award .

The LME was first formally established in
1877 . It performs the basic functions of a
commodities exchange. The LME registers
daily price quotations in respect of the supply
of and demand for metals; it acts as a physical
market where metals can be bought or sold at
any time; and it provides facilities for
“ hedging" and so enables all those connected
with the metal trade to make off-setting
purchases or sales against their firm
commitments.

Calabrian is a New York corporation with its
principal office in Houston , Texas. It is
engaged in the sale and distribution of
industrial chemical products . Calabrian is not a
member of , and has no connection or affiliation
with , the LME . Prior to the contract in suit ,
Calabrian had never done business with any
LME member. However, Calabrian is not an
entire stranger to the United Kingdom .
Calabrian retains AIC Chemicals , Ltd .
( “ AIC") as its sales representative in the
United Kingdom .

I.

In early 1984, Brandeis entered into
negotiations with Danubiana , a Rumanian
company , which desired to purchase 60 metric
tons of cuprous chloride. A representative of
Brandeis “ approached" ( I have quoted the
arbitrators’ award ) Calabrian as manufacturers

Brandeis is an international trading company
located in London , England . It is one of 52
member companies of the LME .

of cuprous chloride for an offer. Calabrian
referred Brandeis to AIC as Calabrian’s U . K .
agent . The subsequent negotiations took place

For the reasons which follow , the motion of
Brandeis to confirm the award is granted , and
the cross-motion of Calabrian for vacatur is
denied .
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between employees of Brandeis and Mr Peter le
Maistre, a director of AIC . Ultimately , AIC
confirmed to Brandeis Calabrian’ s contract to
sell 60 metric tons of cuprous chloride to
Brandeis at a price of $ 1 ,700 per metric ton , C
& F Rotterdam . Brandeis contracted to sell the
same quantity to Danubiana at $ 1 ,798 per
metric ton .
Calabrian shipped the indicated quantity on
board the motor vessel TOLUCA , which sailed
from Houston for Antwerp on May 9 , 1984.
The cuprous chloride had been packed in 1 ,323
plastic pails (or drums) , which were placed on
48 pallets and stowed in three containers.
The TOLUCA reached Antwerp on June 5,
1984 and there discharged the three containers,
from whence they were delivered by road to a
Rotterdam warehouse, two arriving on June 5
and the third on June 8. Damage to the
shipment was discovered when the containers
were opened . A Lloyds surveyor ascribed the
damage to “ weak pallets and too much free
space in the containers which enabled the
pallets to shift ” . Award at H 10 . That initial
survey described 35 pails as “ cracked/ losing
contents ” . The other pails were in their
“ original state ” ; “ repalletiscd ” ; or “ loose ” .
Ibid .

These observations gave rise to further
surveys , correspondence , telexes, demands ,
silences , rejections and refusals which the
arbitrators detail in their award . Ultimately , on
August 8, 1984 , Brandeis advised Calabrian
that it had rejected the shipment in its entirety ,
and requested a replacement in 30 days. On
August 10, AIC passed on Calabrian ’ s reply ,
which refused rejection and replacement .

Brandeis thereupon sought arbitration with
Calabrian before the LME in accordance
with the arbitration agreement in its contract
with Calabrian . The arbitrators concluded , in
summary , that Brandeis was entitled to reject
the goods, and to recover from Calabrian the
sum of $ 102 ,000 , plus interest and related costs
of coping with the goods following discharge.
The award totals $115 ,664.40. The arbitrators
further directed that Calabrian pay the
arbitration costs and fees, in the total amount of
£2,258.75, with the further provision that if
Brandeis paid those costs to the LME , Brandeis
should be reimbursed by Calabrian . It is not
clear from the motion papers whether in fact

H80-003

such costs have been paid by Brandeis , and are
now sought from Calabrian .

II .
The first point that Calabrian makes in its
effort to vacate the award is that the arbitrators
acted in “ manifest disregard ” of the law , a
phrase derived from the decision of the United
States Supreme Court in Wilko v. Swan , 346
U .S. 427 at p. 436 , 74 S .Ct . 182 at p. 187 , 98
L. Ed . 168 ( 1953).

Before considering Wilko v . Swan and
subsequent American decisions interpreting it ,
one must take into account the Convention ,
which governs the cross- motions in this case .
Chapter 2 of the Federal Arbitration Act , at 9
U .S.C. sec. 207 , requires this Court to confirm
the award “ unless it finds one of the grounds
for refusal or deferral of recognition or
enforcement of the award specified in the ...
Convention ” . This implicates Article V of the
Convention , which sets forth the bases upon
which recognition and enforcement of a foreign
arbitral award may be refused . “ Foreign
awards are vulnerable to attack only on the
grounds expressed in other articles of the
V.”
Article
particularly
Convention ,
Fotochrome , Inc . v. Copal Company , Limited ,
517 F . 2d 512 at p . 518 ( 2d Cir . 1975). See also
Ipitrade International S .A. v. Federal Republic
of Nigeria , 465 F.Supp . 824 at p. 826 ( D. D.C.
1978 ) ( “ Article V of the Convention specifies
the only grounds on which recognition and
enforcement of a foreign arbitration award may
be refused . ” ).
The ground in Article V upon which
Calabrian relies appears in Article V ( 2 )( b ) ,
which provides:
“ Recognition and enforcement of an arbitral
award may also be refused if the competent
authority in the country where recognition
and enforcement is sought finds that: ...

or enforcement of the
award would be contrary to the public
policy of that country . ”

( b ) The recognition

In the case at bar , Calabrian ’ s first effort to
vacate the arbitrators’ award comes down to
this . Wilko v . Svmn , supra , suggests that an
arbitration award is vulnerable in the federal
courts for “ manifest disregard ” of the law .
This concept should be raised to the level of
“ public policy ” within the context of Article V
© 1990 CCH International

Brandeis Instel Ltd. v. Calabrian Chemicals Corp.
(1990) ADRD (North America) 1f 80-003

of the Convention . Since, in Calabrian ’ s
submission , the English arbitrators were guilty
of manifest disregard of law , American public
policy requires that the award be vacated .
The arbitrators, in ruling in favor of
Brandeis, purported to interpret and apply the
Sale of Goods Act of 1979, which Calabrian
says is the “ English equivalent ’’ of the
Uniform Commercial Code in this country .
Brief at 18. Calabrian makes an extended
argument as to why the arbitration award flies
in the face of that statute . However, in the view
I take of the case I need not reach that issue .
In Wilko v. Swan , the Supreme Court
construed Chapter 1 of the Federal Arbitration
Act , within the context of the federal securities
laws and a contract for purchase of securities
containing an arbitration clause requiring
arbitration before an American stock exchange .
The Court held that the arbitration agreement
was void under the federal securities statutes ,
notwithstanding the seemingly broad provisions
of the federal arbitration statute . During the
course of its opinion , the Court in Wilko v .
Swan said this:
“ In unrestricted submissions, such as the
present margin agreements envisage , the
interpretations of the law by the arbitrators
in contrast to manifest disregard are not
subject , in the federal courts , to judicial
review for error in interpretation . ” 346 U .S.
at pp. 436-437 (footnote omitted ).
As the Second Circuit justly observed in I / S
Stavborg v. National Metal Converters , Inc . ,
500 F. 2d 424 at p. 430 n . 13 (2d Cir . 1974) , the
quoted sentence from Wilko is “ ungrammatical
in structure ” and “ unnecessary to the
decision ” .
Nonetheless,
succeeding
generations of losing parties in arbitration have
relied upon Wilko' s “ manifest disregard ”
phrase in efforts to vacate domestic arbitration
awards.
These efforts to vacate arbitration awards
have met an almost total lack of success. The
Supreme Court has not again addressed the
issue , or further defined the phrase . Various
circuit courts of appeal recognize the existence
of “ manifest disregard ” of law as a ground for
vacating an award existing independently of the
grounds specified in 9 U . S .C . sec . 10.
However , those decisions define the phrase in
the narrowest possible terms, and invariably
conclude that the phrase, so defined , does not
Doyles Dispute Resolution Practice
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meet the facts of the particular case . Thus
Judge Friendly wrote in Drayer v . Krasner , 572
F.2d 348 at p . 352 ( 2d Cir . ) , cert , denied , 436
U .S . 948 , 98 S.Ct . 2855 , 56 L. Ed . 2d 791
( 1978 ):
“ Insofar as Wilko v . Swan , 346 U .S. 427,
436-37, 440 , 74 S .Ct . 182, 98 L. Ed . 168
( 1953) , introduced the nonstatutory ground
of ‘manifest disregard ’ of the law as a basis
for vacating arbitration awards, this
presupposed ‘something beyond and
different from a mere error in the law or
failure on the part of the arbitrators to
understand or apply the law . ' San Martine
Compania de Navegacion , S .A . v . Saguenay
Terminals Ltd . , 293 F. 2d 796, 801 (9
Cir. 1961 ); Saxis S .S . Co. v . Multifacs Int’ l
Traders , Inc . , 375 F.2d 577 , at pp. 581-582
( 2 Cir . 1967 ); see also Sobel v . Hertz ,
Warner & Co . , 469 F. 2d 1211 , at p . 1214 ( 2
Cir. 1972) . ”
The Second Circuit declined to find a
“ manifest disregard ” of the law by the
arbitrators in Drayer , as it has also done in
Trafalgar Shipping Co . v. International Milling
Co. , 401 F. 2d 568 at p . 573 ( 2d Cir . 1968 )
( “ manifest disregard ” of law is an exception to
the enforceability of arbitration awards that
must be “ severely limited ” ); see also Andros
Compania Maritima S .A . v . Marc Rich & Co .,
A.G . , 579 F. 2d 691 at p. 703 ( 2d Cir . 1978);
National Bulk Carriers , Inc . v. Princess
Management Co ., Ltd . , 597 F. 2d 819 at p. 825
( 2d Cir. 1979 ). Compare Sheet Metal Workers
International Association Local Union No . 420
v. Kinney Airconditioning Co. , 756 F. 2d 742 at
p. 746 (9th Cir . 1985) (court observed that
“ [ independent of section 10 of the Act , a
district court may vacate an arbitral award
which exhibits manifest disregard of the law ” ,
but declined to find such disregard on the

facts).
The Second Circuit ’s most recent discussion
appears in Merrill Lynch , Pierce , Fenner &
Smith , Inc . v . Bobker , 808 F. 2d 930 ( 2d
Cir. 1986). A stock broker cancelled its
customer’ s short sale . The resulting arbitration
before the New York Stock Exchange turned on
whether the sale violated federal securities laws
and regulations . The arbitrators concluded it
did not and awarded damages to the customer .
The broker persuaded this Court (Weinfeld J . )
that the arbitrators had acted in “ manifest
disregard ” of the securities laws. Judge
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Weinfeld vacated the award . The Second
Circuit reversed . Judge Mansfield wrote:
‘Manifest disregard of the law ’ by
arbitrators is a judicially-created ground for
vacating their arbitration award , which was
introduced by the Supreme Court in Wilko v .
Swan , 346 U . S. 427 , 436-37 [ 74 S .Ct . 182 ,
187-88] (1953). It is not to be found in the
federal arbitration law . 9 U .S .C. [sec . ] 10.
Although the bounds of this ground have
never been defined , it clearly means more
than error or misunderstanding with respect
to the law . Siegel v . Titan Indus . Corp ., 779
F. 2d 891 , 892-93 ( 2d Cir . 1985 ); Drayer v .
Krasner , 572 F. 2d 348. 352 ( 2d Cir. ), cert ,
denied , 436 U .S. 948 ( 98 S .Ct. 2855 , 56
L.Ed . 2d 791 ] ( 1978 ); I / S Stavborg v.
National Metal Converters , Inc., 500 F.2d
424, 432 (2d Cir . 1974 ) . The error must
have been obvious and capable of being
readily and instantly perceived by the
average person qualified to serve as an
arbitrator . Moreover , the term ‘disregard ’
implies that the arbitrator appreciates the
existence of a clearly governing legal
principle but decides to ignore or pay no
attention to it. Bell Aerospace Company
Division of Textron , Inc . v . Local 516 , 356
F.Supp. 354, 356 (W . D. N . Y . 1973 ) , rev' d
on other grounds , 500 F. 2d 921 ( 2d Cir.
1974). To adopt a less strict standard of
judicial review would be to undermine our
well established deference to arbitration as a
favored method of settling disputes when
agreed to by the parties . United
Steelworkers v. American Manufacturing
Co ., 363 U .S . 564 [ 80 S .Ct . 1343, 4
L . Ed .2d 1403] ( 1960); United Steelworkers
v . Warrior & Gulf Navigation Co. , 363 U .S.
574 [80 S .Ct . 1347 , 4 L . Ed . 2d 1409]
( 1960 ); United Steelworkers v . Enterprise
•
Wheel & Car Corp ., 363 U .S . 593 [ 80 S.Ct.
1358, 4 L. Ed. 2d 1424] ( 1960 ); Saxis
Steamship Co . v . Multifacs International
Traders , Inc . , 375 F. 2d 577 ( 2d Cir. 1967 ).
Judicial inquiry under the ‘manifest
disregard ’ standard is therefore extremely
limited . The governing law alleged to have
been ignored by the arbitrators must be well
defined , explicit , and clearly applicable . We
are not at liberty to set aside an arbitration
panel ’s award because of an arguable
difference regarding the meaning or
14
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applicability of laws urged upon it . ” At
pp. 933-934.
Judge Mansfield ' s opinion , in which Judge
Miner joined , went on to express his view that
the arbitrators correctly interpreted the
securities laws. Judge Meskill , concurring in
the result , found that additional exercise quite
unnecessary . He wrote:

reviewing an arbitrators’ decision ,
manifest disregard of the law may be found
only where the arbitrators 4 “ understood
and correctly stated the law but proceeded to
ignore it . ” ’ Siegel v . Titan Industrial
Corp . , 779 F.2d 891 , 893 ( 2d Cir . 1985)
( quoting Bell Aerospace v . Local 516 , 356
F.Supp. 354, 356 ( W .D. N . Y . 1973), rev' d
on other grounds , 500 F. 2d 921 ( 2d Cir.
1974) ...

‘‘In

Whether the majority disagrees with Judge
Weinfeld ' s decision on the merits is entirely
beside the point . The standard of manifest
disregard was adopted to insulate arbitration
decisions from precisely this kind of
inquiry . See Wilko v . Swan , 346 U .S. 427 ,
436-37 [74 S. Ct . 182, 187-88 ] ( 1953). The
majority opinion in this case perpetuates the
district court 's error by reversing the district
court on the merits of the arbitrators’
decision and by engaging in unnecessary
speculation over the validity of Rule 10 b-4.
We need not express any view on the
correctness of the arbitrators' or district
court’ s decision . All that is needed here is a
recognition of the arbitrators’ efforts to
apply an unclear rule of law to a complex
factual situation . When the appropriate legal
principles are applied , it is clear that the
arbitration panel did not act in manifest
disregard of the law .” At pp . 937-938.
[1] We see then that American courts are
unreceptive , to say the least , to arguments that
arbitral awards should be vacated for manifest
disregard of law . But I conclude that , in any
event , the “ manifest disregard ” defense is not
available to Calabrian . That is because
“ manifest disregard ” of law , whatever the
phrase may mean , does not rise to the level of
contravening “ public policy , ” as that phrase is
used in Article V of the Convention . Nor,
unlike proceedings under Chapter 1 of the
Federal Arbitration Act , can manifest disregard
of law be urged as an independent ground for
© 1990 CCH International
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vacating an
Convention .

award

falling

within

the

In Parsons & Whittemore Overseas Co. , Inc .
v . Societe Generate de TIndustrie du Papier
( RAKTA ) , 508 F.2d 969 at p. 974 ( 2d Cir .
1974), the Second Circuit stated generally that:
The Convention ’ s public policy defense
should be construed narrowly . Enforcement
of foreign arbitral awards may be denied on
this basis only where enforcement would
violate the forum state’ s most basic notions
of morality and justice. ”

More recently , in Waterside Ocean
Navigation Co. , Inc . v . International Navigation
Ltd ., 737 F. 2d 150 at p . 152 ( 2d Cir . 1984 )
Chief Judge Feinberg said of the Article
V( b)(2) “ public policy ’ ’ defense that it:
must be construed in light of the
overriding purpose of the Convention ,
which is ‘to encourage the recognition and
enforcement of commercial arbitration
agreements in international contracts and to
unify the standards by which agreements to
arbitrate are observed and arbitral awards
are enforced in the signatory countries ,’
Scherk v . Alberto-Culver Co. , 417 U .S. 506,
520 n . 15, 94 S.Ct . 2449 , 2457 n . 15 , 41
L.Ed . 2d 270 ( 1974); see Bergesen v . Joseph
Muller Corp ., 710 F.2d 928 , 933 ( 2d Cir.
1983); Fotochrome , Inc . v . Copal Co.. 517
F. 2d 512 , 516 ( 2d Cir . 1975 ); Parsons &
Whittemore Overseas Co . v . Societe
Generate de 1' Industrie du Papier , 508 F. 2d
969, 973 ( 2d Cir. 1974 ). Thus, this court
has unequivocally stated that the public
policy defense should be construed
narrowly. It should apply only where
enforcement would violate our ‘most basic
justice .’
morality
notions
of
and
Fotochrome , Inc . , supra , 517 F. 2d at 516;
Parsons & Whittemore , supra , 508 F. 2d at
974. ”

The Second Circuit affirmed the confirmation ,
under the Convention , of charterparty
arbitration awards rendered in London ,
rejecting the argument that to do so would
offend American public policy .
Other circuits, while using somewhat
different phraseology , have applied comparably
narrow definitions to “ public policy ’ ’ as a
ground for refusing enforcement of an
arbitration award . Article V( 2 )( b) of the
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Convention was considered in Laminoirs v .
Southwire Co., 484 F.Supp. 1063 at p. 1068
( N . D . Ga . 1980 ) , where the court , in addition to
citing Parsons , referred to Gulf States
Telephone Co. v . Local 1692 , International
Brotherhood of Electrical Workers , 416 F.2d
198 at p. 201 ( 5th Cir. 1969 ). In Gulf States the
Fifth Circuit observed , within the context of a
domestic arbitration award , that enforcement of
an arbitral award will be denied if “ it compels
violation of law or conduct contrary to accepted
public policy ... ” (footnote omitted ). The
District of Columbia Circuit employed the same
phrasing , also with reference to a domestic
award , when it wrote in Revere Copper & Brass
Inc . v . Overseas Private
Investment
Corporation , 628 F. 2d 81 at p. 83 ( D.C .Cir. ) ,
cert denied , 446 U .S . 983, 100 S .Ct . 2964, 64
L . Ed . 2d 839 ( 1980 ):
“ Seeking to avoid the restrictions upon our
review of the award in question , Revere
points to the rule that enforcement of
arbitration awards is subject to public policy
considerations. Revere misperceives the
nature of the public policy exception to the
enforcement of arbitration awards. It is not
available for every party who manages to
find some generally accepted principle
which is transgressed by the award . Rather ,
the award must be so misconceived that it
‘compels the violation of law or conduct
contrary to accepted public policy .’ Union
Employers Division of Printing Industry , Inc .
v . Columbia Typographical Union No. 101 ,
353 F.Supp. 1348, 1349 ( D. D.C. 1973 ),
affd mem. , 160 U .S . App . D.C. 403, 492
F. 2d 669 ( 1974). A proper description of
the limits of the public policy exception is
provided in Interinsurance Exchange of
Automobile Club v . Bailes , 219 Cal . App . 2d
830 , 33 Cal . Rptr . 533, 538 ( 1963):
‘While , in one sense , all rules of
adjective and substantive law set forth
the “ public policy ” of the state , there is
difference
between
the
vast
a
enforcement of a void contract and the
mere misunderstanding or misapplication
of rules of law involved in the
application to a particular dispute of a
[ valid ] contract . .. ' ”
That distinction is illustrated by my own
conclusion in Transmarine Seaways Corp . of
Monrovia v . Marc Rich & Co. , A .G . , 480
F.Supp. 352 at p . 358 (S. D. N . Y . 1979) that
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public policy would prevent enforcement of an
arbitration award if the contract containing the
arbitration agreement was procured by duress.

In Parsons , supra , the Second Circuit left
open the question of whether the “ manifest
disregard ” defense , derived from Wilko v .
Swan , applies under the Convention . 508 F.2d
at p . 977. The Court in Waterside , supra , did
not consider the applicability of Wilko v . Swan
to cases falling within the Convention . But it is
fair to say that the Second Circuit in Parsons
regarded that proposition as at least doubtful , in
view of its statement that “ [ b]oth the legislative
history of Article V ... and the statute enacted
to implement the United States ' accession to
the Convention are strong authority for treating
as exclusive the bases set forth in the
Convention for vacating an award ” . Ibid .
In my view , the “ manifest disregard ”
defense is not available under Article V of the
Convention or otherwise to a party such as
Calabrian , seeking to vacate an award of
foreign arbitrators based upon foreign law . That
conclusion is itself rooted in concepts of public
policy . In Scherk v. Alberto Culver Co . , 417
U .S. 506 at p. 520 n . 15, 94 S .Ct . 2449 at
p. 2457 n . 15 , 41 L . Ed . 2d 270 ( 1974 ) , the
Supreme Court said of the Convention:

-

“ The goal of the Convention , and the
principal purpose underlying American
adoption and implementation of it , was to
encourage the recognition and enforcement
of commercial arbitration agreements in
international contracts and to unify the
standards by which agreements to arbitrate
are observed and arbitral awards are
enforced in the signatory countries. ”

That salutary goal and purpose will be better
achieved by applying to proceedings brought in
this country to enforce foreign arbitral awards
the narrow concept of “ public policy '
articulated in the cases cited supra . Defining
“ public policy ” as used in the Convention to
include “ manifest disregard ” of law , the
phrase tossed off by the Supreme Court in
Wilko v . Swan , would require an American
court to consider whether foreign arbitrators
had disregarded governing foreign law . It is
one thing to ask an American judge to hold
American arbitrators guilty of a manifest
disregard of American law . It is quite another
to ask an American judge to determine whether
foreign arbitrators manifestly disregarded the
'
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internal , substantive law of a foreign nation by
which the parties agreed in their contract to be
bound . That seems to me a slippery slope upon
which American judges should not embark , in
clear derogation of the public policy underlying
the Convention .

Accordingly I hold that the “ manifest
disregard ” defense is not available to Calabrian
within the context of the Convention .
The “ public policy ” defense under Article
V ( b )( 2 ) of the Convention remains, at least in
theory . But it is clear from the cited cases that
the award at bar does not contravene “ public
policy ” as that phrase has been defined by
American courts.
Calabrian contends that the arbitrators
misapplied the law of sales as enacted in the
United Kingdom . While yielding to no one in
my respect for the law of sales , I cannot agree
that , even if Calabrian is correct , enforcement
of the award would violate this country ’ s
“ most basic notions of morality and justice ” ,
Parsons , supra , or compel “ violation of law or
conduct contrary to accepted public policy ”
Gulf States , supra . The distinction , as pointed
out in Revere Copper & Brass , supra , lies
between the enforcement of a void contract
“ and
mere
the
misunderstanding
or
misapplication of rules of law involved in the
application of a particular dispute of a [ valid ]
contract ” . Calabrian 's attack upon this award
falls within the latter category . It does not rise
to the level of a challenge rooted in accepted
public policy .
If I am wrong in concluding that Wilko' s
“ manifest disregard ” defense is not available
to awards falling under the Convention , then
the question arises whether the present
arbitrators can be said to have acted in manifest
disregard of the United Kingdom ’ s Sale of
Goods Act of 1979.
As appears from their award , the arbitrators
concluded on the basis of physical evidence at
the place of delivery that damage to the
shipment was “ initiated by the inadequate
chargeable to Calabrian . In
stowage ”
consequence , the goods were not delivered “ in
a merchantable condition on arrival ” . Brandeis
was entitled by sec . 34( 1 ) of the Sales Act to
take “ conditional property ” in the goods , and
was further entitled “ to reject the goods in toto
on 8 th August , which was reasonable time for
rejection ” . Conclusions of Award at H 3.

.
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Calabrian assails these conclusions. With
copious references to the arbitration record , it
argues , in essence , that the number of damaged
pails was so small in relation to the total that
rejection of the shipment was not justified; that
contemporaneous declarations of Brandeis
showed that in fact Brandeis had accepted the
balance of the shipment outright , not just
conditionally; that its ultimate rejection of the
entire shipment was unreasonable and contrary
to law; and that the arbitrators aided and
abetted Brandeis in a wrongful thrusting upon
Calabrian of Brandeis’ s loss when , for
reasons,
unknown
Brandeis’s customer
Danubiana failed to take delivery of the
shipment .
[2, 3] These arguments are made plausibly
and with professional skill . But they do
not demonstrate “ manifest disregard" of
controlling English sales law by the arbitrators,
as American courts define that phrase.
“ Manifest disregard" does not confer upon the
courts “ a license to review the record of
arbitrable proceedings for errors of fact or
law ," Parsons at p . 977 . With Judge Meskill ,
concurring in Merrill Lynch , I do not find it
necessary or appropriate to agree or disagree
with the arbitrators’ conclusions. It is sufficient
to say that their award reflects the arbitrators’
awareness of the governing statute and efforts
to apply its terms to the facts as found . The
legal consequences of the quantum of damage ,
the effect to be given to the parties' utterances,
the reasonableness of rejection of the goods:
these are issues that frequently arise in sales
disputes, and I am “ not at liberty to set aside
an arbitration panel ’s award because of an
arguable difference regarding the meaning or
applicability of laws urged upon it". Mansfield ,
Ct . J . , in Merrill Lynch at p . 934.

III.
Alternatively , Calabrian attacks the award on
the basis of the “ bias and partiality of the LME
and its arbitrators in favor of Brandeis, an LME
member, and against Calabrian , a foreigner
with no LME affiliation or connection .. . "
Brief at 24. This perceived “ old boy network "
problem is said to be exacerbated by the fact
that arbitrator Beale’ s employer , Amalgamated
Metal Trading, Ltd. , sits with Brandeis on a
28- member committee of the LME known as
the “ Ring". These relationships, Calabrian
argues, give rise to an impermissible
“ appearance of bias" under Coatings Corp . v.
Doyles Dispute Resolution Practice
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Continental Casualty Company , 393 U .S. 145
at p . 150, 89 S .Ct . 337 at p . 340, 21 L.Ed . 2d
301 ( 1968 ). In addition , Calabrian contends
that the arbitrators’ award is so unfair as to
demonstrate the fact of impartiality.

As noted , the Convention defines the
grounds upon which the award can be
challenged . I accept that the propriety of the
makeup of an arbitration panel sufficiently
implicates public policy to fall within Article
V( 2 )( b ) of the Convention , having so held in
Transmarine Seaways Corp . of Monrovia v .
Marc Rich & Co . , A.G . , supra , at p . 357.

However, there is no substance to
Calabrian’ s claim . Acting through AIC , its
London sales representative presumably
familiar with the workings of the LME ,
Calabrian entered into an agreement to arbitrate
disputes under the LME rules. True enough ,
Brandeis is a member of LME and Calabrian is
not; but that is hardly a sufficient basis to
invalidate LME arbitration procedures as
contrary to domestic public policy .
[4] Undoubtedly arbitrators Lubett and Beale
were more familiar with the principals of
Brandeis , a fellow LME member, than they
were with Calabrian . But that is not enough to
create an impermissible “ appearance of bias",
as the Supreme Court used that phrase in
Commonwealth Coatings . The arbitration award
was vacated in Commonwealth Coatings
because an arbitrator failed to disclose a direct ,
income- producing relationship between himself
and one of the parties. The cases in this circuit
applying Commonwealth Coatings to question
an arbitrator’ s impartiality all deal with direct
financial or professional relationships between
an arbitrator and a party . See Andros Campania
Maritima S . A . v . Marc Rich & Co . , A .G . , 579
F. 2d 691 ( 2d Cir . 1978) and cases cited at pp.
699-700; Transmarine Seaways Corp . , supra , at
pp. 357-358.
The members of the LME, while known to
each other commercially , sometimes deal with
each other , and sometimes compete with each
other directly . The fact of the matter is that
arbitration of metal contracts disputes before
the LME makes available to the parties
“ prominent and experienced members of the
specific business community in which the
dispute to be arbitrated arose"; no appearance
of bias arises from the fact that , in such a
community , “ the wakes of the members often
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cross” . International Produce , Inc . v. A/ S
Rosshavet , 638 F. 2d 548 , 552 ( 2d Cir. ) , cert ,
denied , 451 U .S. 1017, 101 S . Ct. 3006, 69
L. Ed .2d 389 ( 1981 ) ( fact that neutral arbitrator
was a nonparty witness to another abitration
involving the same law firms as were involved
in the instant arbitration did not require
disqualification ) .
The rationale of Rosshavet is closer to the
case at bar than those cases upon which
Calabrian relies, in which courts vacated
arbitration awards rendered pursuant to
arbitration agreements requiring arbitration
before the executive board of the labor union to
which one party , but not the other , belonged .
Typical of this line of cases is Taylor v .
Nelson , 615 F.Supp. 533 (W .D.Va. 1985),
rev' d on other grounds , 788 F. 2d 220 ( 4 th Cir .
1986). Taylor, a music promoter, contracted
with Nelson , a popular and prominent
musician , to perform at a music festival
sponsored by Taylor. Nelson was a member of
the American Federation of Musicians
( “ AFM ” ) . If promoters wished to engage the
services of AFM members , they had to enter
into the standard form AFM contract , which
provided that the sole forum for resolution of
disputes was an arbitration conducted by the
executive board of the AFM . This arrangement ,
in the district judge’s view , was one “ which
smacks of adhesion ” , 615 F.Supp. at p. 536;
he declined to enforce the award in Nelson’s
favor.
1 do not see that the contract at bar “ smacks
of adhesion ” . Calabrian , a New York
corporation maintaining its principal office in
Houston and a sales representative in London ,
would appear to enjoy some degree of
commercial sophistication and clout . It did not
have to agree to the terms proposed by
Brandeis, but having done so, is bound by
them .
There is no suggestion in the record of that
sort of direct , pecuniary relationship between
either arbitrator and Brandeis which is
condemned by the American cases cited supra .
Nor is there any reason to doubt , as Brandeis’s
reply papers assert , that Messrs. Lubett and
Beale are respected and experienced citizens of
this specialized commercial world .
There is no basis to vacate the award for
or
arbitrators’
misconduct ,
partiality ,
appearance of impropriety .
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IV
The final point for decision is that of interest
on the award .
The arbitrators awarded pre-award interest at
11.25% per annum . They made no award of
post-award interest , although “ arbitrators in
including New York
many jurisdictions
have granted such interest ” . Waterside Ocean
Navigation Co. Inc . v . International Navigation
Ltd . , 737 F. 2d 150 at p. 154 ( 2d Cir. 1984 ) and
cases cited . “ Also, district judges in the
Southern District of New York have granted
post-award , prejudgment interest in both
domestic and foreign arbitration cases” (cases
cited ). Ibid . In Waterside , the Second Circuit
held that the Convention did not preclude the
district court from granting post-award
pre-judgment interest in an action to confirm a
foreign arbitral award , even where the
arbitrators had made no such award .
Where a party resisting an arbitration award
can demonstrate that the foreign law pursuant
to which the arbitrators awarded interest “ is
penal only and relates to the punishing of
public wrongs as contradistinguished from the
redressing of private injuries” , the arbitrators’
award of interest is unenforceable as contrary to
the public policy of this country . Laminoirs v .
Southwire Company , supra , 484 F.Supp. at
p. 1069 .
[5] In the case at bar , Calabrian has made no
showing that the arbitrators’ rate of 11.25% per
annum , which the arbitrators did not explain ,
should be regarded as “ penal ” under English
law . Nor have they pointed to any other
expression of accepted public policy which
would preclude the arbitrators' grant to
Brandeis of pre-award interest , either in
principle or in the amount determined by the
arbitrators. Calabrian refers to 28 U .S.C. sec.
1961 (a ), which provides that in money
judgments recovered in civil cases in a federal
district court , interest “ shall be calculated from
the date of the entry of the judgment ...’ I do
not regard this provision as precluding
enforcement , under the Convention , of a
pre-award grant of interest by foreign
arbitrators acting under foreign law , at least in
the absence of a showing that under foreign law
the interest is penal in nature .
Conclusion
The motion of Brandeis to confirm the award
of arbitrators is granted .

—

—
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The cross- motion of Calabrian to vacate the
award is denied .
Counsel for Brandeis are directed , within ten
(10) days of the date of this Opinion , to settle a
judgment consistent with this Opinion on five
(5) days’ notice . If counsel for Brandeis are so
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advised , they may include a provision for
post-award pre-judgment interest , on the
authority of Waterside Ocean Navigation Co.
Inc. v. International Navigation Ltd . , supra .
The foregoing is SO ORDERED .

[f 80-004] Stancroft Trust Ltd . and Ors, Plaintiffs v. Can-Asia Capital Company Ltd . and
Ors, Defendants.
Vancouver Court of Appeal .
Judgment delivered 26 February 1990.
Full text of judgment below .

——

—

Commercial arbitration
Orders to stay legal proceedings
Plaintiff and defendant
entering into agreement
Parties agreeing any dispute arising out of agreement be
referred to arbitration
Plaintiffs alleging agreement breached
Commencing legal
proceedings
Defendants seeking a stay of legal proceedings
Motions to stay
Plaintiff appealing
proceedings allowed
International Commercial Arbitration Act
1986 , sec. 8 Supreme Court Rules ( British Columbia ) , Rule 14( 6 )( c ) .

—
—

—

—

—

——

The plaintiffs and the defendants entered into various agreements and security
instruments. The provisions contained in one of the instruments required that the terms of a
stock purchase agreement must have the approval of certain regulatory bodies. According to
the instrument one of the defendants undertook in good faith to use its best efforts to obtain
such regulatory approval with all possible dispatch. The instrument also contained a clause
which stipulated that the substantive law which governed the agreement was the law of the
Province of British Columbia . Any dispute arising out of the agreement or any instrument
executed pursuant to it was to be referred to arbitration . Of the defendants two were British
Columbia corporations , while the other was an overseas corporation.
The plaintiffs alleged that the defendant did not use its best efforts to obtain regulatory
approval but deliberately prevented it. Relief arising from the asserted breach was claimed by
the plaintiff and legal proceedings were commenced .
The motion of the first defendant sought a stay of the proceedings pursuant to sec . 8 of the
International Commercial Arbitration Act and the inherent jurisdiction of the court. The
defendant had brought its application without having taken any step in the action and without
having delivered a statement of defence .
Under sec . 8 where a party to an arbitration agreement commences legal proceedings in a
court against another party to the agreement , a party to the legal proceedings may , before
delivery of pleadings or taking any other step in the proceedings, apply to that court to stay the
proceedings. Once an application has been made the court must make an order staying legal
proceedings unless it determines that the arbitration agreement was null and void.
The motions of the other defendants asked that the proceedings be stayed pursuant to Rule
14(6 )(c ) of the Supreme Court Rules , as they had delivered pleadings and therefore had no right
to a stay under sec. 8. Under Rule 14 a person served with an originating process may apply to
the court for a declaration that the process was invalid , or that the service of the process was
invalid or that the court had no jurisdiction .
Each of the defendants motions to stay the proceedings were allowed . The plaintiffs
appealed .
The plaintiffs argued that sec. 8 was unconstitutional . The foundation of the submission
was the argument that any statutory provision which prevented a subject from seeking redress
in the courts was contrary to the Constitution.
Doyles Dispute Resolution Practice — North America
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The two defendants who invoked Rule I 4( 6)(c) asserted that the rule gave a broad power
to the court to grant stays even to parties to arbitration agreements who had lost their right
under the applicable statutory provisions.

Held: appeal allowed in part.
1 . The first defendant was by statute entitled to an order staying proceedings pursuant to
sec . 8. The right to an order was limited to an order staying proceedings against himself only .
2. Parliament by sec. 8 was not denying access to the courts save to those who by
agreement had surrendered their constitutional right of access.
3. The two defendants could not invoke Rule 14(6) upon the footing of the arbitration
agreements into which they had entered .
4. British Columbia was the convenient forum for trial of the action between the plaintiffs
and the defendants. Two of the defendants resided in British Columbia and the gravaman of
the plaintiffs’ complaint against them was a failure to perform a contact , the substantive law
of which , by agreement between the parties, was the law of British Columbia.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

J . Edward Gouge for the plaintiffs.
Paul W . Walker, Murray A . Clemens and Stephen R . Schachter for the respondents.

B. R . A . Edwards, Q.C. for the Intervener , Attorney General of British Columbia.
Before: Carrothers, Southin and Wood , JJ .

.

Sou thin Madam Justice: This is an appeal
from a judgment of the chambers Judge
allowing motions by each of the defendants for
an order that these proceedings be stayed .
The motion of the defendant Can-Asia
sought a stay of the proceedings “ pursuant to
section 8 of the International Commercial
Arbitration Act , 1986 S. B.C. , chapter 14, and
the inherent jurisdiction of the court ” .
The motions of the other defendants asked
that the proceedings be stayed “ pursuant to
Rule 14(6)(c) of the Supreme Court Rules” .
The action is brought on certain agreements
and security instruments entered into between
the plaintiffs and the defendants the substance
of which need not be stated save to say that the
instruments contemplated among other things ,
a stock issue requiring regulatory approval in
British Columbia .
One of the instruments contained these
clauses:
“ 3. Consents . The terms of the Purchase
Agreement must be approved by the
Vancouver Stock Exchange and the
Superintendent of Brokers of the Province
of British Columbia . Mandarin undertakes
in good faith to use its best efforts to obtain
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such regulatory approval with all possible
dispatch . If such consent is not given , or if
it is conditioned upon restrictions greater
than those described in paragraph 2(c)
hereof on the Sellers ability to freely dispose
of the Mandarin Shares or the shares issued
pursuant to the Mandarin Warrants the
Sellers , Mandarin and Can - Asia agree , and
Asiamerica agrees to cause Mandarin and
Can -Asia, to negotiate in good faith to
modify , alter or amend the terms of the
Purchase Agreements, the Notes, the
Debentures and/or the Mandarin Warrants to
provide the Sellers with equivalent
consideration in a manner necessary to
secure such consents.

4. Law ; Arbitration , (a ) This Agreement
shall be governed by the substantive law of
the Province of British Columbia in Canada.

or in
connection with this Agreement , either
Purchase Agreement or any instrument
executed pursuant to, or any transaction
either
Purchase
by ,
contemplated
Agreement shall be referred to Arbitration in
London and subject to the Rules of the
London Court of International Arbitration .
A single Arbitrator, who shall be an

( b ) Any dispute arising out of
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individual qualified to practice [ sic ] law in
British Columbia, England or New York
with at least ten years experience in a
corporate and securities legal practice shall
be appointed by the parties or failing
agreement between them by the President
for the time being of the London Court of
International
Any
Arbitration .
such
Arbitration shall ( insofar as it is not
inconsistent with the London Court of
International Arbitration Rules aforesaid ) be
in accordance with and subject to the
procedural law of England and the
provisions of the Arbitration Acts 1950 to
1979 or any statutory re-enactment or
modification thereof for the time being in
force . Notwithstanding the foregoing, the
parties hereby agree that any right of appeal
which may lie to the High Court on any
question of law arising out of an Award
made in Reference under or pursuant to the
provisions of Section l of the Arbitration
Act 1979 is hereby expressly excluded . ”
Of the defendants, Mandarin and Asiamerica
are British Columbia corporations. Can-Asia is
a Hong Kong corporation . Of the plaintiffs, one
is a United Kingdom company , one is an
individual resident in London , England , and the
third resides in Switzerland .
The plaintiffs allege that Mandarin did not
use its best efforts to obtain regulatory approval
but , on the contrary , deliberately prevented it
and claim relief arising from the asserted
breach .
Can - Asia brought its application without
having taken any step in the action and without
having delivered a statement of defence .
The other two defendants delivered
statements of defence and there is, therefore , a
substantial difference between the application
of Can -Asia and the applications of the other

defendants.
The relevant statutory provisions are these:
“ Stay of legal proceedings

8.( 1 ) Where a party to an arbitration
agreement commences legal proceedings in
a court against another party to the
agreement in respect of a matter agreed to
be submitted to arbitration , a party to the
legal proceedings may , before or after
entering an appearance and before delivery
of any pleadings or taking any other step in
Doyles Dispute Resolution Practice
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the proceedings, apply to that court to stay
the proceedings.
( 2 ) In an application under subsection ( 1 ) ,
the court shall make an order staying the

legal proceedings unless it determines that
the arbitration agreement is null and void ,
inoperative or
incapable
of
being
performed .
(3) Notwithstanding that an application has
been brought under subsection ( 1 ) and that

the issue is pending before the court , an
arbitration may be commenced or continued
and an arbitral award made . ”

Supreme Court Rule 14(6 )(c )
“ Idem
( 6 ) Where a person served with an
originating process has not entered an
appearance and alleges that
( a ) the process is invalid or has expired ,
( b) the purported service of the process
was invalid , or whether or not he has
entered an appearance , alleges that
(c ) the court has no jurisdiction over him
in the proceeding or should decline
jurisdiction ,
he may apply to the court for a declaration
to that effect . ( MR 100; ER 12/8.)”
The word “ idem ” refers to subr. 5 which
says this:
“ Conditional appearance
(5) Conditional appearances are abolished
and an appearance purporting to be
conditional shall be deemed to be
unconditional . ( New . )”
Both these subrules are part of a Rule
intituled “ Appearance ” .
There is no dispute between the parties that
the agreements are within the International
Commercial Arbitration Act .
There is also no dispute that , on the face of
the statute, Can - Asia 's application has been
brought in time and in accordance with the
requirements of sec. 8 .
Two questions arise upon Can -Asia 's
application .
The first of these questions is whether sec .
8( 1 ) means that if one of the defendants has a
right to an order under sec . 8 the order to which
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he is entitled is an order staying the
proceedings against all the defendants or is only
an order staying those proceedings against him .

In my opinion , the second is the proper
construction .
The other issue arises upon the submission of
the plaintiff that sec . 8( 2 ) is unconstitutional .
The foundation of that submission is the
argument that any statutory provision which
prevents a subject from seeking redress in the
courts is contrary to the Constitution. Counsel
does not assert that it is contrary to any
particular provision of any of the Constitution
Acts, 1867 to 1982. He refers to the line of
cases concerning sec. 96 of the Constitution
Act , ! 867 and to statements made by
distinguished authorities concerning the
constitutional importance of the judiciary and
the courts.
As early as 1698 , by the statute 9 William
III , chapter 15, Parliament enabled the courts to
enforce agreements to arbitrate:
“ WHEREAS it hath been found by
Experience, that References made by Rule
of Court have contributed much to the Ease
of the Subject , in the determining of
Controversies, because the Parties become
thereby obliged to submit to the Award of
the Arbitrators, under the Penalty of
Imprisonment for their Contempt in case
they refute Submission: Now for promoting
Trade , and rendring the Awards of
Arbitrators the more effectual in all Cases ,
for the final Determination of Controversies
referred to them by Merchants and Traders ,
or others , concerning Matters of Account or
Trade , or other Matters; Be it enacted by the
King ' s most Excellent Majesty , by and with
the Advice and Consent of the Lords
Spiritual and Temporal , and Commons , in
Parliament assembled , and by Authority of
the same That from and after the eleventh
Day of May , which shall be in the Year of
our Lord one thousand six hundred
ninety -eight , it shall and may be lawful for
all Merchants and Traders , and others
desiring to end any Controversy , Suit or
Quarrel , Controversies, Suits or Quarrels ,
for which there is no other Remedy but by
personal Action or Suit in Equity , by
Arbitration , to agree that their Submission
of their Suit to the Award or Umpirage of
any Person or Persons should be made a

.
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Rule of any of His Majesty ’ s Courts of
Record , which the Parties shall choose, and
to insert such their Agreement in their
Submission . ”

.

In fine Parliament , by such legislation , is
not denying access to the courts save to those
who by agreement have surrendered their
constitutional right of access .
I say also that much of what we think of as
“ constitutional ” or “ unconstitutional ” is a
matter of our history . As legislation similar in
effect has been on the books for nearly 300
it
being attacked as
years
without
constitutionally outrageous, I think it too late to
take the point .

It follows, therefore , that Can- Asia was , by
statute , entitled to an order staying proceedings
as against it.
The other defendants are in a different
position for they delivered pleadings and ,
therefore , have no right to a stay under sec. 8.
That section is derived from the Arbitration
Act , 1889 and was part of the law of British
Columbia concerning all arbitrations from the
passing of the first arbitration Act here , 1893
S. B.C. c. 4, until , in 1986, the long standing
Arbitration Act was replaced by the
Commercial Arbitration Act , S . B .C. 1986,
c . 3.

From its enactment in June, 1986 , until June,
1988 , the new Act gave the court a very broad
discretion to grant or refuse a stay . But by sec.
11 of c. 46 of the Statutes of 1988, the
Legislature re- introduced the right to an
automatic stay .
There is a long line of authority exemplified
by such cases as Lane v . Herman, (1939 ) 3 All
E.R . 353 that the statutory words of what is
now sec. 8 mean what they say .
Finding themselves in difficulties with sec.
8, these two defendants now invoke the Rules
of Court and assert that the rule invoked gives a
broad power to the court to grant stays even to
parties to arbitration agreements who have lost
their right under the applicable statutory
provision .

In my opinion , that is a misconstruction of
the rule.
This subrule was intended , as was the
immediately antecedent subrule, to get rid of
the cumbersome procedure which existed
© 1990 CCH International
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before 1976 of the conditional appearance .
Without a conditional appearance , a defendant
who asserted that the court had no jurisdiction
over either his person or the cause had to enter
a conditional appearance in order to avoid
being held to have attorned to the jurisdiction
of the court . This rule permits a defendant who
asserts the court has no jurisdiction over his
person or over the subject matter of the cause to
enter an appearance and bring on an application
to that effect . The other purpose of the rule , in
my view , is to permit the court to address
issues of what is the convenient forum when ,
for whatever reason , two jurisdictions can
properly have cognizance of the cause .

I note that the subrule is said to be derived
from our former Marginal Rule 100 and the
English Rule 12/8.
These rules were respectively:
“ M .R . 100
A defendant before appearing shall be at
liberty , without obtaining an order to enter
or entering a conditional appearance , to
serve notice of motion to set aside the
service upon him of the writ or of notice of
the writ , or to discharge the order
authorizing such service."
“ E .R . 12 /8
( 1 ) A defendant to an action may at any
time before entering an appearance therein ,
or, if he has entered a conditional
appearance , within fourteen days after
entering the appearance , apply to the Court
for an order setting aside the writ or service
of the writ , or notice of the writ , on him , or
declaring that the writ or notice has not been
duly served on him or discharging any order
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giving leave to serve the writ or notice on
him out of the jurisdiction .
( 2 ) An application under this Rule must be
made
(a ) in an action in the Queen 's Bench
Division , by summons;
( b ) in any other action , bv summons or
motion . "
In my opinion , these defendants cannot
invoke R . 14(6) upon the footing of the
arbitration agreements into which they entered .
That brings me to the final question of
whether British Columbia is the convenient
forum for the trial of this action as between the
plaintiffs and the defendants Mandarin and
Asiamerica.

—

This is a convenient forum . Two of the
defendants reside here and the gravamen of the
plaintiffs' complaint against them is a failure to
perform here a contract the substantive law of
which , by agreement of the parties , is British
Columbia .
The only thing which makes the action
inconvenient here is that as against the third
defendant it is stayed . But that is more a
problem for the plaintiff than for the remaining
defendants.

I would allow the appeal from the order
staying proceedings as against the defendants
Mandarin and Asiamerica with costs and
dismiss the appeal from the order staying
proceedings as against the defendant Can - Asia
with costs.

Carrothers, J .: I agree .
Wood, J .: I agree .
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Alternative dispute resolution
Immunity of third party participant from civil actions
Defendant involved in non binding dispute resolution process
Privilege
Plaintiff
suing defendant alleging tortious conduct Defendant claiming immunity from litigation
Whether quasi- judicial immunity applies to neutral third party participants Whether
communication made b\ such a person can attract statutory privilege Cal Civ Code sec
47( 2 ) .
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The plaintiff initiated family law proceedings, and sought to have her former husband’s
custody and visitation rights, concerning their son, terminated The dispute was one of a series
and involved charges of physical and sexual abuse.

.

Prior to the court hearing the plaintiff and her former husband entered into a stipulation
which provided that the defendant, as an independent psychologist, would evaluate the facts
and circumstances and render non-binding findings and recommendations. This stipulation
was ultimately signed by the Court and converted into an order.
The plaintiff subsequently filed a complaint against the defendant claiming compensatory
and punitive damages for professional negligence, intentional and negligent infliction of
emotional distress, and fraud. These claims were based on the following submissions that:
(a ) during a six hour session, conducted pursuant to the above stipulation , the defendant
was allegedly abusive;
( b) the defendant’s report allegedly included false statements and omitted crucial
information; and
(c) the defendant failed to disclose certain information , including conflicts of interest ,
concerning her relationship with the plaintiff’s former husband , and her lack of
expertise in child abuse matters

-

.
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The defendant filed a general demurrer and contended that she had common law
quasi-judicial , quasi-arbitral and /or arbitral immunity by reason of her involvement as a
neutral dispute -resolving participant in the judicial process. She also claimed entitlement to the
“ judicial proceeding” or “ litigation” privilege set out in sec 47(2) of the Californian Civil
Code.
A trial Court dismissed the plaintiff’ s claim upholding the defendant’s demurrer . The
plaintiff appealed to the Court of Appeal .
Held: appeal dismissed .

1 . Per Croskey J and Klein PJ : The common law doctrine of civil immunity of the judiciary
is deeply rooted in Californian law. This immunity has been extended to persons acting in a
quasi -judicial capacity , where that person has engaged in activities which could be seen as
“ connected ” to the judicial process, such as public prosecutors and members of a grand jury .
On the basis , however , of a number of federal cases dealing with the quasi -judicial
immunity doctrine, and policy considerations , it was justified to extend the absolute
quasi -judicial immunity to neutral third parties who perform dispute resolution services which
are connected to the judicial process , and involve either:
(a) the making of binding decisions;
( b) the making of findings or recommendations to the court; or

(c) the arbitration , mediation , conciliation , evaluation or other similar resolution of
pending disputes.

As the defendant was clearly engaged in the latter she was entitled to the protection of such
immunity .
Per Danielson J (dissenting): The extent of the quasi -judicial immunity doctrine should
have been limited to persons who undertake an adjudicative function and not extended to
neutral third party participants. The extension of the common law doctrine by the majority was
not supported by their reasoning, involved “ judicial ” legislation making and was unnecessary ,
as the decision could have been based purely on the existing statutory law .
2. Per Croskey J and Klein PJ: To claim privilege under section 47( 2) a number of
requirements needed to have been satisfied . Privilege only applied to communications:
(a) made in judicial or quasi -judicial proceedings, even if the publication was made outside
the courtroom and no function of the court or its officers was involved ;
(b) by litigants or other participants authorized by law;
(c ) to achieve the objects of the litigation; and

(d ) that have some connection or logical relation to the action.

The defendant had established these requirements. Therefore the provision served to
protect her from the plaintiff’s claims. (Silberg v. Anderson 50 Cal 3d 205 , followed .)
Per Danielson J (concurring): The litigation privilege provided by section 47( 2) was quite
enough to provide all persons connected with litigation with protection from tort liability for
their communications. This section , however, did not confer immunity on any person or class
of persons. It was limited to conferring privilege on certain communications.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Berke , Wesley , Gits, Randolph & Levanas and M . I Levanas for the plaintiff .
Proskauer, Rose, Goetz & Mendelsohn and SG Drapkin for the defendant .

Overland ,

Before: Klein PJ , Croskey and Danielson JJ .
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OPINION
Croskey ,

J:

Plaintiff

Vickie

Howard

( plaintiff ) appeals from a dismissal entered after

a demurrer to her second amended complaint
was sustained without leave to amend . The
instant case evolved from a family law matter
in which child custody and visitation were in
dispute ( the underlying action ) . Defendant
Robin Drapkin ( defendant ) , a psychologist ,
performed an evaluation of plaintiff and her
family , and plaintiff now claims that defendant
acted improperly in carrying out that task .
In this appeal we are asked to determine
whether the alleged wrongful actions of which
plaintiff complains were performed in such a
context that defendant can claim ( 1 ) common
law immunity as a quasi -judicial officer
participating in the judicial process or ( 2 )
statutory privilege under Civil Code section 47 ,
subdivision ( 2 ) ( section 47( 2 ) ) ' for a
publication in a judicial proceeding . We
conclude that defendant , acting in the capacity
of a neutral third person engaged in efforts to
effect a resolution of a family law dispute , is
entitled to the protection of quasi - judicial
immunity for the conduct of such dispute
resolution services. We also find that the
litigation privilege provided for in section 47 ( 2)
applies to the facts of this case . We therefore
affirm the dismissal of plaintiff ’s complaint .

Factual and procedural background
This case arises in the context of a family
law dispute over custody and visitation rights
with respect to the minor son of the plaintiff
and her former husband , Robert . The dispute
was one of a series and involved charges of
physical and sexual abuse . Plaintiff initiated
family law proceedings in which she sought to
have Robert’ s custody and visitation rights
terminated . Prior to any court hearing , plaintiff
and Robert entered into a stipulation which
provided that the defendant , as an independent
psychologist , would evaluate the facts and
circumstances and render nonbinding findings
and recommendations . This stipulation was
ultimately signed by the court and converted
into an order .
I.
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Plaintiff ’s
claims
against
defendant
apparently arise from ( 1 ) a single six-hour
session between plaintiff and defendant ,
conducted pursuant to the aforesaid stipulation ,
in which plaintiff alleges that defendant was
abusive , (2 ) defendant ’ s report which plaintiff
claims was negligently prepared , included false
statements and omitted crucial information and
( 3 ) defendant 's alleged failure to disclose
certain conflicts of interest and lack of expertise
in child abuse matters . The pleading before us
is plaintiff 's second amended complaint in
which she had pled causes of action for
professional negligence , intentional infliction of
emotional distress , negligent infliction of
emotional distress and fraud .
(1) In reviewing the sufficiency of the
complaint we , of course , accept as true all of
the properly pleaded allegations . ( J’ Aire Corp .
v . Gregory ( 1979 ) 24 Cal . 3d 799 , 803 [ 157
Cal . Rptr. 407 , 598 P . 2d 60]; Buckaloo v.
Johnson ( 1975 ) 14 Cal . 3d 815 , 828 [ 122
Cal . Rptr . 745, 537 P. 2d 865 ] . (2) By her
demurrer , defendant admits “ all material facts
properly pleaded , but not contentions ,
deductions or conclusions of fact or law .
[ Citation . ]" ( Serrano v . Priest ( 1971 ) 5 Cal .3d
584, 591 [96 Cal . Rptr . 601 , 487 P . 2d 1241 , 41
A . L. R . 3d 1187 ]. ) Plaintiff ' s complaint presents
the following relevant allegations .
Defendant is a psychologist licensed by the
State of California who was hired in that
capacity in early February 1987 by plaintiff and
Robert . She was hired to perform a family
evaluation of plaintiff , Robert and their
nine- year-old child . Such evaluation was
necessary because the child had accused Robert
of physical , emotional and sexual abuse .
Defendant was to evaluate what contact Robert
would have with the child , if any .

Because of the decision to retain defendant ,
plaintiff and Robert agreed to continue an order
to show cause hearing which had been
scheduled for February 26 , 1987 . It was further
continued from time to time while the
evaluation was progressing . The agreement to
hire defendant was put into the form of a
stipulation and was signed by plaintiff and
Robert and by their respective attorneys in

Civil Code section 47 , subdivision 2 provides in relevant part that with certain exceptions for
... [1|] 2 . In
dissolution of marriage proceedings , “ A privileged publication or broadcast is one made
any ... ( 2 ) judicial proceeding ... ”
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action .

( It

was

entitled

“ STIPULATION AND ORDER FOR CHILD
CUSTODY EVALUATION .") The family law

judge had not required the stipulation , did not
participate in drafting it and did not supervise
defendant’s work . Eventually , however , the
“ order" portion of the stipulation was signed
by the court on August 12 , 1987 ,
approximately six months after the parties had
signed it . Defendant 's written report , made
after her evaluation was finished , states that her
evaluation began March 18 , 1987 , and ended
September 3, 1987 .

By the terms of the stipulation , defendant
was authorized to provide written reports, but
only to plaintiff and to Robert, not to the court .
Plaintiff [ or Robert could call defendant to
testify in the custody hearings but the court }
could not . Defendant was obligated to complete
her evaluation , to prepare a written report and
to participate in the proceedings or in a
deposition only if her fees for such activity
were paid in advance .

Plaintiff alleges that her final evaluation
meeting with defendant was scheduled for the
evening before the order to show cause hearing .
Defendant represented to plaintiff that this
meeting would only last an hour and a half . It
from 5:30 p . m . to
lasted over six hours
11 :50 p . m . For five of those six hours ,
defendant
personally
attacked
plaintiff ,
screamed at her , ridiculed her , accused her of
lying and fabricating evidence , threatened she
would lose custody of her son if she persisted in
believing his allegations about his father , and
misrepresented that the child’ s doctors and
other experts involved in the case did not
believe the child had been abused . Plaintiff
claims that defendant did this to induce plaintiff
to abandon her belief that Robert had abused
their child .
With respect to defendant’ s alleged
nondisclosures, plaintiff asserts that defendant
( 1 ) failed to divulge her lack of expertise in the
area of child and sexual abuse , ( 2 ) failed to
disclose that she and Robert had a prior
professional relationship in that they had
spoken and participated together in professional
seminars and ( 3) failed to disclose that she was
a close personal friend of the wife of one of the

—
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partners in the law firm which represented
Robert in the underlying action .

Plaintiff alleges that in defendant ' s written
report , she neglected to state that a September
1979 hospital examination of the child resulted
in the examining doctor ( 1 ) finding evidence of
“ ‘irritation of ( the child 's ] scrotum elans [s/Y|,
penis and shaft of penis' " and ( 2 ) stating that
“ ‘It
seemed like somebody had been
chomping on his penis. ' " Besides omitting
this and other material information in the
written report , plaintiff claims that defendant
failed to investigate certain other relevant
matters.
Finally , plaintiff asserts that defendant acted
with the intent to circumvent the judicial
process and to cause plaintiff severe
humiliation , mental anguish , and emotional and
physical distress. Plaintiff claims that
defendant’ s acts were willful , wanton ,
malicious and oppressive and she seeks both
compensatory and punitive damages.

Defendant filed a general demurrer to the
second amended complaint , contending that she
has quasi-judicial , quasi-arbitral and/or arbitral
immunity as well as immunity as an expert
witness . She also claimed entitlement to the
“ judicial proceeding" or litigation privilege set
out in section 47 ( 2 ) . In opposing the demurrer ,
plaintiff argued that defendant was not a
quasi - judicial officer or an arbitrator, having
been hired as a private evaluator, and that case
law imposes an “ interest and justice"
limitation upon the section 47( 2 ) privilege
which would work in this case to defeat
defendant 's reliance on such defense . The trial
court rejected plaintiffs arguments and
sustained the demurrer without leave to amend .
An order of dismissal was entered February 28,
1989 .

Issue presented
This appeal raises the issue of the availability
of ( 1 ) quasi-judicial immunity by reason of
defendant 's involvement as a neutral disputeresolving participant in the judicial process and
( 2 ) the absolute privilege under the provisions
of section 47( 2 ) , as a complete bar to plaintiff 's
actions.

© 1991 CCH International
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Discussion
(3) (S fn 2 Defendant asserts both of these
grounds and we have concluded that both
arguments are meritorious.2 For the historical
and policy reasons discussed below , we believe
that absolute quasi- judicial immunity is
properly extended to neutral third persons who
are engaged in mediation , conciliation ,
evaluation or similar dispute resolution efforts.
As to defendant’ s second argument , the issue of
section 47( 2 ) privilege has , since the filing of
the briefs herein , been resolved in defendant ' s
favor by the Supreme Court ’ s decision in
Silberg v. Anderson ( 1990 ) 50 Cal 3d 205 [ 266
CaI . Rptr. 638. 786 P.2d 365 ].

~

*

,)

1 . Common law immunity
a . Overview of judicial immunity
( 4 ) The concept of judicial immunity is
long-standing and absolute , with its roots in
English common law . It bars civil actions
against judges for acts performed in the
exercise of their judicial functions' and it
applies to all judicial determinations, including
those rendered in excess of the judge’ s
jurisdiction , no matter how erroneous or even
*

2.

3.
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malicious or corrupt they may be . (Turpen v .
Booth ( 1880 ) 56 Cal . 65 , 68; Greene v . Zank
( 1984 ) 158 CaI. App . 3d 497 . 507 [ 204
CaI . Rptr . 770 ]. ) The judge is immune unless
“ he has acted in the clear absence of all
jurisdiction . [ Citations. ]" ( Greene , supra , at p.
507 . ) Beyond doubt , the doctrine of “ civil
immunity of the judiciary in the performance of
judicial functions is deeply rooted in California
law . " ( Oppenheimer v. Ashhurn ( 1959 ) 173
Cal . App.2d 624, 630 [ 343 P.2d 931 ] ; see also ,
Frost v . Geernaert ( 1988 ) 200 Cal . App . 3d
1104 , 1107 |246 CaI . Rptr. 440 J; Tagliavia v .
County of Los Angeles ( 1980 ) 112 Cal . App . 3d
759 , 761 1169 CaI . Rptr. 467 ] . )
(5 ) The rationale behind the doctrine is
twofold . First , it “ protect [ s ] the finality of
judgments [ and ] discourag [ es ] inappropriate
collateral attacks." ( Forrester v . White , supra .
484 U .S . 219 , 225 [ 98 L . Ed .2d 555 , 564] . )
Second , it “ protect[s ] judicial independence by
insulating judges from vexatious actions
prosecuted by disgruntled litigants. [ Citation . ]"
( / hid . ) With respect to the latter reason , the
immunity is necessary in order to have an
independent and impartial judiciary . The public
is best served when its judicial officers are free

Wc review this case in the context of both quasi - judicial immunity and statutory privilege out of a
recognition that they are not coextensive. While on the facts here presented we will find that they both
apply , the statutory privilege extends to bar liability for “ communicative acts" but not conduct or
“ noncommunicative acts.’’ ( Kimmel v . Goland ( 1990 ) 51 Cal . 3d 202 , 211 [ CaI . Rptr., P. 2d|); Pacific
Gas & Electric Co. v . Bear Stearns & Co. ( 19%) 50 Cal . 3d 1118, 1132, fn . 12 [ 270 CaI . Rptr . I , 791
P. 2d 587 ] . ) No such limitation exists for common law quasi - judicial immunity . Here , however , any
conduct in which defendant engaged was secondary to and intertwined with the alleged offensive and
dishonest communicative acts . Nonetheless, due to the importance of this issue and the likelihood that
future cases involving neutral third persons engaged in mediation , conciliation , evaluation or other
similar dispute resolution efforts may not be so clear , we believe it necessry to base our decision on
both grounds.
“ Immunity exists for ‘judicial ’ actions; those relating to a function normally performed by a judge and
where the parties understood they were dealing with the judge in his official capacity. [Citations.]"
( Olney v . Sacramento County Bar Assn . ( 1989) 212 Cal . App . 3d 807 , 811 1260 CaI . Rptr. 842 ] . ) Thus ,
the line is drawn “ between truly judicial acts, for which immunity is appropriate , and acts that simply
happen to have been done by judges. Here , as in other contexts, immunity is justified and defined by the
functions it protects and serves, not by the person to whom it attaches. ” ( Forrester v . White ( 1988) 484
U .S. 219, 227 [98 L. Ed . 2d 555 , 565, 108 S.Ct . 538 ] . ) Acts and decisions which are not judicial or
adjudicative, i .e. , acts and decisions performed and made by a judge which are administrative or
legislative, “ even though they may be essential to the very functioning of the courts, have not ... been
regarded as judicial acts . ” ( Id . at p. 228 [98 L. Ed . 2d at p. 565].)
This does not mean that judges who make legislative or administrative types of decisions are not
able to claim legislative immunity ( Supreme Court of Va . v . Consumers Union ( 1980 ) 446 U .S. 719, 731
et seq . [64 L. Ed . 2d 641 , 653 et seq . , 100 S.Ct . 1967]; Forrester v . White , supra . 484 U .S. 219, 228
[98 L. Ed .2d 555, 565-566 ] ) or an immunity like that enjoyed by executive branch officials “ when
performing within the scope of their power acts which require the exercise of discretion or judgment.
[Citations . ] ” ( Hardv v . Vial ( 1957) 48 Cai .2d 577 , 582 [311 P.2d 494 , 66 A . L . R . 2d 739 J ; accord
Forrester v . White , supra 484 U .S. 219, 230 [98 L . Ed . 2d at p. 567]).

.
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from fear of persona! consequences for acts
performed in their judicial capacity . (Greene v .
Zank , supra , 158 Cal . App . 3d at p. 508. ) “ If
judges were personally liable for erroneous
decisions , the resulting avalanche of suits , most
of them frivolous but vexatious , would provide
powerful incentives for judges to avoid
rendering decisions likely to provoke such
suits. [ Citation . ) The resulting timidity would
be hard to detect or control , and it would
manifestly detract from independent and
impartial adjudication . ” ( Forrester v . White ,
supra , 484 U .S. 219 , 226-227 [ 98 L . Ed . 2d
555 , 565 ]. ) “ It is a judge’ s duty to decide all
cases within his jurisdiction that are brought
before him , including controversial cases that
arouse the most intense feelings in the litigants.
His errors may be corrected on appeal , but he
should not have to fear that unsatisfied litigants
may hound him with litigation charging malice
or corruption . Imposing such a burden on
judges would contribute not to principled and
fearless decision - making^ but to intimidation . ”
( Pierson v Ray ( 1967 ) 386 U .S. 547 , 554 [ 18
L. Ed . 2d 288 , 294-295 , 87 S .Ct . 1213 ) . )
“ ‘The justification for [ judicial immunity ] is
that it is impossible to know whether [ a
person ’ s claim against an official ) is well
founded until the case has been tried , and that
to submit all officials, the innocent as well as
the guilty , to the burden of a trial and to the
inevitable danger of its outcome , would
dampen the ardor of all but the most resolute ,
or the most irresponsible , in the unflinching
discharge of their duties. ' ” ( Hardy v. Vial ,
supra , 48 Cal . 2d at pp . 582-583, quoting from
Gregoire v . Biddle ( 2d Cir. 1949 ) 177 F. 2d
579 , 581 . ) Thus, the protection must be
absolute , even to the malicious or corrupt
judge . The effect of judicial immunity is that
the action against the judicial officer must be
dismissed . { Hardy , supra , at p. 584 . )

.

b . Quasi - judicial immunity
(6) Under the concept of “ quasi-judicial
immunity , ” California courts have extended
absolute judicial immunity to persons other
than judges if those persons act in a judicial
or quasi- judicial capacity . Thus, court

4.

commissioners “ acting either as a temporary
judge or performing subordinate judicial duties
ordered by the appointing court ” have been
granted quasi- judicial immunity . (Tagliavia v .
County of Los Angeles , supra , 112 CaI . App . 3d
at p . 763. ) So also , quasi - judicial immunity
from civil suits for acts performed in the
exercise of their duties has been given to grand
jurors ( Turpen v . Booth , supra , 56 Cal . at p.
69 ); administrative law hearing officers { Taylor
v . Mitzel ( 1978 ) 82 Cal. App . 3d 665 , 670-671
[ 147 Cal . Rptr . 323] ); arbitrators { Baar v .
Tigerman ( 1983 ) 140 Cal . App . 3d 979, 985
[ 211 Cal . Rptr . 426 , 41 A . L . R .4th 1004];
Coopers & Lyhrand v . Superior Court ( 1989 )
212 Cal . App . 3d 524, 534 [ 260 Cal . Rptr .
713] )4; organizations sponsoring an arbitrator
( Olney v . Sacramento County Bar Assn . , supra ,
212 Cal . App . 3d at pp. 814-815 ); and
prosecutors { Pearson v . Reed ( 1935 ) 6
Cal . App. 2d 277 , 286-288 [ 44 P . 2d 592 ) ).
Additionally , the State Bar and the Committee
of Bar Examiners , as arms of the Supreme
Court , and their officials , as officers of the
afforded
been
Supreme
Court ,
have
quasi-judicial immunity from civil suits for acts
performed in the exercise of their duties.
{ Greene v. Zank , supra , 158 Cal . App .3d at p.
513 . ) As with the reason for granting judicial
immunity , quasi-judicial immunity is given to
and
independent
uninhibited
promote
decisionmaking . { Baarv . Tigerman , supra , 140
Cal . App . 3d at p . 982. )
As noted above , courts look at the nature of
the challenged act which a judge has performed
to determine if it is truly judicial and therefore
deserving of judicial immunity . So also , in
determining whether a person is acting in a
quasi- judicial fashion , the courts look at “ the
nature of the duty performed [ to determine ]
whether it is a judicial act
not the name or
classification of the officer who performs it ,
and many who are properly classified as
executive officers are invested with limited
judicial powers. ” { Pearson v . Reed , supra , 6
Cal . App . 2d at pp . 286-287 . ) In Pearson, the
court found that a prosecutor , in examining
evidence submitted to him and in determining
whether to prosecute a case against a

—

The Legislature made judicial immunity for arbitrators a statutory requirement by adding section 1280.1
to the Code of Civil Procedure . ( Slats. 1985 , ch . 709, § 1 , p. 2341 . ) However , by its own terms ,
section 1280.1 remains in effect only until January I , 1991 , unless a subsequent statute is enacted to
delete or extend that date . (§ 1280.1 . )
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defendant , is performing an act that is judicial
in nature , thus making him both a quasi-judicial
officer and an executive branch officer. { Ibid . )
c . The right to quasi - judicial immunity
depends upon a connection to the judicial
process
(7a ) Plaintiff
seeks to establish that
California ' s version of common law judicial
and quasi - judicial immunity is applied only to
public officials ( judges , grand jurors ,
,
prosecutors , commissioners , etc . ) . (8) Sctfn 5 ) If
that were so , then arbitrators would not be
protected by common law quasi -judicial
immunity.5 (7 b) We believe that in California ,
it is not so much one 's status as a public official
which has generally been the litmus test for
judicial
immunity
but
rather
the
above- referenced analysis of “ functions
normally performed by judges. ” (See fn . 3,
ante . ) It just so happens , that with the
exception of arbitrators , and sometimes
referees ( Park Plaza Ltd . v. Pietz ( 1987 ) 193
Cal . App. 3d 1414 , 1418- 1419 [ 239 Cal . Rptr .
51 ] ) , such functions have usually been
performed by public officials.
The case upon which plaintiff relies for her
“ public official ” analysis is White v . Towers
( 1951 ) 37 Cal . 2d 727 [ 235 P. 2d 209 , 28
A . L . R . 2d 636 ], an action for malicious
prosecution against an investigator for the State
Fish and Game Commission who had the duty
of enforcing laws regarding the protection of
fish and game . That case does speak of “ the
immunity from civil liability with which the
law surrounds officials directly connected with
the judicial processes ." ( Id . at p . 730, italics
added . ) However , a reading of the court ’ s
opinion shows that the court was more
interested in the “ connected with the judicial
process ” portion of the above quoted excerpt
than with the fact that the defendant could be
classified as an “ official . ”

In looking at the doctrine of immunity , the
White court said at pages 730-732: “ The
doctrine of immunity from liability for
allegedly malicious acts has long been
established with respect to numerous public
officers. In the early case of Bradley v . Fisher ,
13 Wall . ( U .S . ) 335 [ 20 L . Ed . 646 ], the
5.

75 307

’

doctrine was applied to judges of courts of
record ... Since that time it has been recognized
that the orderly administration of the affairs of
government necessitates the inclusion of many
officials within the cloak of immunity .
Executive heads of administrative departments
have been included [citations ] as well as their
deputies, who act in their stead [ citations] .
“ The last cited cases , however indicative of
the trend of judicial decision , do not furnish the
persuasive reason for holding that the doctrine
extends to peace officers . Rather , it is the line
of cases which directly concerns the application
of the doctrine to those connected with the
judicial processes which is determinative
herein . Thus , it has been held almost
universally that public prosecutors are entitled
to immunity . [Citations ] Similarly , grand
jurors were early held to be protected against
civil actions for alleged malicious prosecution .
[ Citation . ] A review of the cases which have
concerned the application of the doctrine to law
enforcement officers shows that the great
majority of the courts have ruled in favour of
the officers . ” ( Italics added . ) The court then
went on to cite California and federal cases
involving law enforcement officers such as a
building inspector charged with investigating
an alleged violation of a building ordinance , a
deputy fire marshal charged with investigating
fires, and an assistant city engineer .
Thus , the White court focused on the
importance to the judicial system of persons
charged with the duty to investigate crimes and
institute criminal proceedings. The court was
impressed by their connection to the judicial
processes rather than the fact that they could be
classified as public officials. In our judgment ,
that is the proper way to view the matter. We
therefore reject plaintiff 's efforts to place the
emphasis on the status of defendant rather than
upon the connection between the defendant ’s
activity and the judicial process .
d . Policy considerations support the
approach of the federal cases to
quasi- judicial immunity

For their part , defendant and amicus ask this
court to go beyond California’ s apparently
heretofore limited application of the “ persons

“ Arbitration is the submission for determination of a disputed matter to private unofficial persons
selected in the manner provided by law or by agreement of the parties. ” ( Stockwell v . Equitable F . &
M . Ins . Co . ( 1933) !34 Cal . App. 534, 540 ( 25 P. 2d 873] , italics added . )
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connected with the judicial processes ” analysis
and apply common law quasi-judicial immunity
like the federal courts have applied it — to
people connected with the judicial process who
are not “ public officials, ” arbitrators or
referees , such as ( 1 ) mediators , guardians ad
litem , therapists , receivers, bankruptcy trustees
and other persons appointed by the courts for
their expertise and ( 2 ) persons whose work
product comes into the judicial process to be
used by the court even though they were not
court-appointed , such as social workers and
probation department employees. Defendant
and amicus also argue that immunity should be
extended even further to a third category of
people
those persons involved in alternative
methods of dispute resolution , such as
mediators and “ neutral fact - finders , ” who
function apart from the courts , as did the
defendant in the instant case . 6

—

Such an extension of quasi-judicial immunity
would find persuasive support in a number of
federal cases . The federal courts have held that
immunity applies to such court -appointed
persons as a trust officer employed by the
Oregon Department of Veterans Affairs which
was acting ( by court appointment ) as the
conservator of plaintiffs estranged husband
( Mosher v. Saalfeld (9th Cir . 1978 ) 589 F. 2d
438. 442 , cert . den . 442 U .S . 941 [61 L . Ed . 2d
311 , 99 S .Ct . 2883] ); a receiver appointed by a
court to manage property of a marital estate
during a dissolution of the marriage ( New
Alaska Development Corp . v . Guetschow (9th
Cir. 1989 ) 869 F. 2d 1298, 1302- 1303 ); a child
protective services worker acting pursuant to a
court order to take a child into custody
( Coverdell v . Dept , of Social & Health Services
(9th Cir. 1987 ) 834 F. 2d 758, 764-765); and
guardians ad litem , psychologists and attorneys
for children in child abuse actions ( Myers v .
Morris (8th Cir . 1987 ) 810 F. 2d 1437 ,
1465- 1468 , cert . den . 484 U . S . 828 [ 98
L . Ed . 2d 58 , 108 S .Ct . 97 ] ).
'

With respect to nonappointed persons whose
work product comes into the judicial process,
the courts have held that immunity was
properly given to probation officers who
6.

prepare presentencing reports for the use by the
courts ( Demoran v . Witt ( 9th Cir . 1986 ) 781
F. 2d 155 ) and workers at the Michigan
Department of Social Services and psychiatrists
who were involved in terminating plaintiffs '
parental rights ( Kurzawa v . Mueller ( 6th Cir .
1984 ) 732 F. 2d 1456 ) . The Kurzawa court
stated that in order to protect the well - being of
children , the defendants must be able to
perform their jobs “ without the worry of
intimidation and harassment from dissatisfied
parents. ” ( Id . at p. 1458; see also , Alicia T . v .
County of Los Angeles , post , p. 869 [
] , and Jenkins v . County of Orange
Cal . Rptr .
( 1989 ) 212 Cal . App . 3d 278 [ 260 Cal . Rptr .
645] ( following federal cases which recognize
an absolute immunity for 42 U .S .C . § 1983
claims against social workers who were acting
within the scope of their employment in
investigating allegations of child abuse and
initiating dependency proceedings] . )
These courts emphasized that the defendants
served functions integral to the judicial process
( Demoran v . Witt , supra , 781 F. 2d at p . 157;
New Alaska Development Corp . v . Guetschow ,
supra , 869 F. 2d at p. 1303; Myers v . Morris ,
supra , 810 F. 2d at p. 1467; Kurzawa v .
Mueller , supra , 732 F. 2d at p . 1458 ) and acted
as arms of the court ( New Alaska , supra , at
p. 1303, fn . 6; Demoran , supra , at p . 157 ) .
For example , in Myers v . Morris , supra , 810
F. 2d at page 1467 , the court said : “ [T ]he ...
therapists , guardians and attorney were
appointed to fulfill quasi-judicial respon sibilities under court direction . The family
court was required to determine whether the
children in its custody were neglected and to
secure appropriate placements. To perform
these functions , the court exercised its statutory
authority to seek the assistance of experts.
[ Citation . ] The absolute immunity which is
accorded persons acting as an integral part of
the judicial process protects them from having
to litigate the manner in which they performed
their delegated functions. ” ( Italics added . )
In Hardy v . Vial , supra , 48 Cal . 2d 577 , our
Supreme Court recognized that California
courts line up with federal decisions in other

We recognize that ultimately defendant’ s status in the underlying action was governed by a court order .
However , in our view , that is not the crucial fact . For several months prior to when the court signed the
“ order ” portion of the “ Stipulation and Order for Child Custody Evaluation , ” the defendant worked
pursuant to the private agreement of plaintiff and Robert , albeit in the shadow of pending litigation , in
order to effect a resolution of their dispute.
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types of situations , such as immunity for
executive public officers when they are
performing nonministerial acts , i .e . , when they
use their judgment or discretion in performing
their jobs. ( Id . at p . 582. ) Also, as defendant
points out , many California decisions which
address the issue of immunity cite with
frequency to federal decisions. (See , e . g . ,
Hardy v . Vial , supra , 48 Cal .2d 577; White v.
Towers , supra , 37 Cal . 2d 727; Olney v .
Sacramento County Bar Assn., supra , 212
Cal . App.3d 807; Tagliavia v . County of Los
Angeles , supra, 112 Cal . App .3d 759; Taylor v.
Mitzel , supra , 82 Cal . App. 3d 665 . )7

We are persuaded that the approach of the
federal courts is consistent with the relevant
policy considerations of attracting to an
overburdened judicial system the independent
and impartial services and expertise upon which
that system necessarily depends . Thus, we
believe it appropriate that these “ nonjudicial
persons who fulfill quasi- judicial functions
intimately related to the judicial process ”
( Myers v . Morris , supra , 810 F. 2d at pp.
1466- 1467 ) should be given absolute
quasi -judicial immunity for damage claims
arising from their performance of duties in
connection with the judicial process . Without
such immunity , such persons will be reluctant
to accept court appointments or provide work
product for the courts ' use. Additionally , the
threat of civil liability may affect the manner in
which they perform their jobs. ( Moses v.
7.

75, 309

Parwatikar (8th Cir . 1987 ) 813 F.2d 89 I , 892 ,
cert . den . 484 U . S. 832 [98 L . Ed . 2d 67 , 108
S . Ct . 108]. )

e . Extension of immunity to persons engaged
in neutral dispute resolution is appropriate
In arguing for extensions of immunity to the
category of persons who function apart from
the courts in an attempt to resolve disputes ,
defendant and amicus emphasize that in this
day of excessively crowded courts and long
delays in bringing civil cases to trial , more
reliance is being placed by both parties and the
courts on alternative methods of dispute
resolution . Along traditional lines , the
provisions of article VI , section 22 of the
California Constitution , which allow the
Legislature to provide for the appointment by
trial courts of officers such as commissioners,
references and masters ( Tagliavia v. County of
Los Angeles , supra , 112 Cal . App . 3d at p . 763 ) ,
are becoming ever more important . We have
court commissioners (Code Civ . Proc . , § 259 )
and voluntary and mandatory referees (Code
Civ . Proc . , § 638 et seq . ). In addition ,
contracts for binding arbitration (Code Civ .
Proc . , § 1280 et seq . ) and provisions for
nonbinding arbitration ( Code Civ . Proc . ,
§ 1141.10 et seq . ) help relieve court
congestion . So also does Civil Code section
4607 's provision for mandatory mediation of
child custody and visitation disputes.
More recently , other aspects of alternative
dispute resolution efforts are being used with

Relying on Greene i>. Txink , supra , 158 Cal . App.3d 497, a civil rights action brought under 42 United
States Code section 1983 against the State Bar of California , the Committee of Bar Examiners and their
officials, plaintiff argues “ that there is a distinct difference between state and federal law in the area of
judicial immunity , and that determination of which of the two bodies of law applies depends upon
whether the action is a state or a federal one . ” We disagree with this analysis of Greene .
The Greene court did hold at page 503 of its opinion that it would necessarily have to apply federal
law in that case ( i .e. , federal law regarding both the elements of a prima facie § 1983 cause of action
and the elements of judicial immunity ), since the plaintiffs cause of action was based on federal civil
rights legislation . However , both federal and California courts look to the act performed by the
defendant to determine if it qualifies for judicial (or quasi-judicial ) immunity . They examine the act to
see if it is “ ‘a function normally performed by a judge , and to the expectations of the parties, i .e . , [so
that ) they dealt with the judge in his judicial capacity’ .” If so, it receives judicial immunity . ( Greene v .
Zxuik , supra , 158 Cal . App.3d at page 507 , quoting from Stump v. Sparkman ( 1978) 435 U . S. 349, 362
[ 55 L. Ed . 2d 331 , 342, 98 S.Ct . 1099); accord Pearson v . Reed , supra , 6 Cal . App.2d at pp. 286- 287
and Olney v . Sacramento County Bar Assn . , supra , 212 Cal . App. 3d at p. 811 [ neither of which were
federal civil rights casesj. ) In addition , the United States Supreme Court in Briscoe v . LaHue ( 1983) 460
U .S . 325 [ 75 L. Ed . 2d 96, 98 S . Ct . 1099 J determined that the common law provided absolute immunity
from damages liability for persons “ who were integral parts of the judicial process ” ( language similar
to that used by our Supreme Court in White v . Towers , supra , 37 Cal .2d at p. 731 ) and that section
1983's civil rights provisions did not affect that immunity . ( 460 U .S. at pp. 335 , 329 et seq . [75
L . Ed . 2d at pp. 107- 108 , 104 etseq . J ) .
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greater frequency . There are voluntary
settlement conferences which are conducted by
volunteers working with the court through , for
example , local bar associations. In addition , if
it is necessary , the parties can choose a
mediator or neutral fact finder with the
expertise to facilitate a resolution of their
particular dispute . As amicus notes , mediation
is traditionally a nonbinding dispute resolution
alternative . While most mediation is voluntary ,
some is compulsory , like that provided for in
Civil Code section 4607.8

Besides relieving court congestion and
speeding up the conclusion of cases , these
less-traditional alternative dispute resolution
procedures are often less expensive and less
stressful than seeing a case through its normal
trial path . Like the more formal dispute
resolution procedures , they are critical to the
proper functioning of our increasingly
congested trial courts.
We agree with defendant and amicus that the
justification for giving judicial and quasi judicial immunity to judges, commissioners,
referees , court- appointed persons (such as
psychologists , guardians ad litem and
receivers ) , and non -appointed persons ( such as
those who prepare probation reports and handle
child abuse cases) applies with equal force to
these neutral persons who attempt to resolve
disputes. Although they are not “ law
connected ," as are judges , commissioners and
court -appointed experts, neither are nonjudicial
arbitrators. ( Stockwell v . Equitable F & M . Ins .
Co. , supra , 134 Cal . App. at p . 540 . ) Similarly ,
referees , although appointed by the courts , may
or may not be employees or officers of the court
and they may be paid by the parties. ( Park
Plaza , Ltd . v. Pietz , supra , 193 Cal . App.3d at
p . 1419.)’
Plaintiff notes that attorneys can be held
liable to their clients for professional

.

negligence because they have a specific duty to
their clients. Using a “ duty to the public" vs .
“ duty to a client" approach , plaintiff seeks to
distinguish the federal “ court appointment"
cases from the instant case . She argues that “ It
is , among other things, the absence of a public
responsibility , and the presence of a duty to
private clients , which distinguishes the instant
case from the various authorities defendant
cited ... for the proposition that court -appointed
mental health professionals are immune from
civil liability . .. In each of the cases relied upon
by the defendant , the psychologist or
psychiatrist was either acting as an agent of the
court pursuant to a court appointment in order
to provide an opinion to the court itself
[ citations] or was a government official who
owed a direct duty to the public at large
[ citations] or was appointed by the court and
had the responsibility of reporting to a
governmental agency [ citation ]. "

However , in reviewing the issue of
immunity , we think that the focus is more
correctly placed on a nonadvocate vs. advocate
analysis. Thus, while the criminal defense
attorney who is paid with public funds has a
duty to the public not to waste those funds , it is
his or her job as an advocate for the defendant
which makes him or her responsible and liable
to the defendant and susceptible to a later civil
action .
In contrast , the psychologist who is
mediating a child custody dispute , whether by
court appointment or not , is not an advocate for
either parent , even if paid by them . (Cf . Park
Plaza , Ltd . v . Pietz , supra , 193 Cal . App. 3d at
p . 1419, where the court said that referees who
are paid for by the parties in a law suit are not
employees or independent contractors of those
parties or of their attorneys. ) The job of third
parties such as mediators , conciliators and
evaluators involves impartiality and neutrality

.

8.

In the instant case , plaintiff states in her opening brief that defendant was hired by herself and the
child ’ s father to provide psychological services in an attempt to resolve the family’ s problems outside of
court , (as well as to prepare a report and potentially act as an expert witness if called by either parent ).
Thus, in addition to the mandatory mediation which plaintiff and her husband would receive under Civil
Code section 4607 , they were receiving private mediation-type services from defendant .

9.

In Coopers & Lybrand v . Superior Court , supra , 212 Cal .App. 3d 524 this court discussed the 1985
legislation which had expanded immunity for arbitrators. We recognized that “ The law ... has come a
long way from disfavoring arbitration so as not to encroach on the jurisdiction of the courts to the
present policy of actively encouraging alternative dispute resolution in order to relieve the burden on the
judicial system ." ( I d . at p. 535 . ) In the instant opinion , we recognize the necessity for immunity for
other but similar alternative dispute resolution activities.
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as does that of a judge , commissioner or
referee; hence , there should be entitlement to
the same immunity given others who function
as neutrals in an attempt to resolve disputes . In
a sense , those persons arc similar to a judge
who is handling a voluntary or mandatory
settlement conference , no matter whether they
are ( l ) making binding decisions ( such as
referees acting pursuant to Code Civ . Froc . , §
638 , subd . ( 1 ) , and arbitrators ) , ( 2 ) making
recommendations to the court (such as referees
acting under Code Civ . Proc . , § 639 or
mediators acting under Civ . Code. § 4607 ) , or
(3 ) privately attempting to settle disputes , such
as the defendant here .
( 9 ) We
therefore hold that absolute
quasi-judicial immunity is properly extended to
these neutral third parties for their conduct in
performing dispute resolution services which
are connected to the judicial process and
involve either ( 1 ) the making of binding
decisions, ( 2 ) the making of findings or
recommendations to the court or ( 3) the
arbitration , mediation , conciliation , evaluation
or other similar resolution of pending disputes.
As the defendant was clearly engaged in this
latter activity , she is entitled to the protection
of such quasi - judicial immunity .
2 . Statutory privilege
(10a ) The second ground for demurrer
raised by defendant is based on the provisions
of section 47( 2 ). A recent decision of the
Supreme Court ( Silberg v. Anderson , supra , 50
Cal . 3d 205 ) mandates that in spite of the nature
of the behaviour which plaintiff ’ s allegations
attribute to defendant , the defendant is
protected from the tort liability claimed by
plaintiff .
a . Background of the Silberg case
As in the instant case , the complaint in
underlying
from an
Silberg stemmed
dissolution of marriage action and its attendant
custody and visitation issues . In that underlying
action , the husband ( who was later to be the
plaintiff in the Silberg case ) asked his attorney
to obtain an agreement from his wife that all
family members would submit to an evaluation
and counseling by an independent psychologist
for the purpose of determining appropriate
custody and visitation orders for their children .
Wife 's attorney ( the defendant in the Silberg
case ) recommended a psychologist ( Robert
Adler ) who was ultimately selected by plaintiff
and his wife .

75, 311

After an “ apparently adverse" result for the
plaintiff , plaintiff sued his wife’ s attorney ,
contending that contrary to defendant’ s
representations, the psychologist was not
independent and neutral because he had had a
preexisting and undisclosed relationship with
defendant . Plaintiff claimed that defendant used
her influence with Dr. Adler to his wife’s
advantage in the evaluation of the family
members and that due to defendant 's influence ,
Adler produced a biased and inaccurate report .
Husband sued the defendant-attorney for breach
of contract , negligence and “ intentional tort ,"
which the Supreme Court said was apparently
intentional infliction of emotional distress but
might also be fraud .
The defendant-attorney generally demurred
to the complaint , contending that section 47( 2 )
made her statements during the family law
matter privileged . The trial court sustained the
demurrer without leave to amend and dismissed
the action . The Court of Appeal reversed as to
the cause of action for “ intentional tort" and
remanded the case , directing the trial court to
allow the husband to amend that cause of
action . The court concluded that section 47( 2 )
did not apply if defendant 's representations
were made to obtain personal objectives or to
gain an advantage for her client through deceit .
The court held that in such a case , the
statements could not have been made to
promote the “ interest of justice" and further
held that such a determination was one for the

trier of fact .

The Supreme Court granted review to
consider the question of whether the privilege
set out in section 47 ( 2 ) is subject to the
“ interest of justice" exception which some
previous Court of Appeal decisions had
recognised .
b . The Supreme Court ' s Silberg analysis
( 1 ) The nature of the section 47( 2 )
privilege
In discussing the privilege given by section
47(2 ) , the Silberg court noted that ( 1 ) the
privilege has been given application “ to any
communication , whether or not it amounts to a
publication "; ( 2 ) it applies to all torts except
malicious prosecution ; (3) “ it applies to any
publication required or permitted by law in the
course of a judicial proceeding to achieve the
objects of the litigation , even though the
publication is made outside the courtroom and
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no function of the court or its officers is
involved"; and (4) it applies “ to all
publications , irrespective of their maliciousness. " ( Silberg v Anderson , supra , 50 Cal . 3d at
pp . 212, 216 . )

The exception was applied to communications
which had not been made for the purpose of
promoting the interest of justice . The court
stated that the decision in which this test
originated ( Bradley v. Hartford Acc . & Indent .
Co. ( 1973 ) 30 Cal . App . 3d 818 , 826 [ 106
Cal . Rptr. 718] ) took the third element of the
test for application of section 47 ( 2 ) ( i .e . , that
the communication have been made to achieve
the objects of the litigation ) and read into it the
additional requirement that the communication
must have also been made for the purpose of
promoting the “ interest of justice . " ( Silberg v .
Anderson , supra , 50 Cal . 3d at p . 217 . )
The Silberg court rejected the “ interest of
justice" requirement , saying that endorsement
of such a requirement “ would be tantamount to
the exclusion of all tortious publications from
the privilege , because tortious conduct is
invariably inimical to the ‘interest of justice .’ "
( Silberg v . Anderson , supra , 50 Cal .3d at p .
218 . ) The court stated that even though
well - intentioned , the interest of justice
requirement “ is wholly inconsistent with the
numerous cases in
fraudulent
which
communications or perjured testimony have
nevertheless been held privileged . [Citations. ]’’
( Ibid . )10

(11) In setting out the “ test" for application
of the section 47( 2) privilege, the Silberg court
stated: “ The usual formulation is that the
privilege applies to any communication ( 1 )
made in judicial or quasi - judicial proceedings;
( 2 ) by litigants or other participants authorized
by law; ( 3) to achieve the objects of the
litigation ; and (4) that have [ sic ] some
connection or logical relation to the action .
[ Citations . ]" ( Silberg v . Anderson , supra , 50
Cal . 3d at p . 212 . )
With respect to the third element , the court
stated : “ The requirement that the com munication be in furtherance of the objects of
the litigation is , in essence , simply part of the
requirement that the communication be
connected with , or have some logical relation
to , the action , i .e . , that it not be extraneous to
the action . A good example of an application of
the principle is found in the cases holding that a
statement made in a judicial proceeding is not
privileged unless it has some reasonable
relevancy to the subject matter of the action .
[ Citations . ] The ‘furtherance’ requirement was
never intended as a test of a participant’ s
motives, morals, ethics or intent . [ Citations . ]"
( Silberg v . Anderson , supra , 50 Cal . 3d at
pp . 219-220. )
( 2 ) The " Interest of Justice" factor

c. Application of Silberg’ s four- part test
her opening brief , plaintiff
summarizes defendant’ s conduct as “ failing to
disclose her previous connections with one of
the parties [ i .e . , an implied representation by
defendant that she was acting in a professional
manner by being independent] , screaming at
abusing
otherwise
and
psychologically
deliberately
[ plaintiff ] ,
or
negligently
( 10b ) In

The court addressed the above- mentioned
line of Court of Appeal cases which had carved
out an exception to the section 47(2 ) privilege .
10.

One of the cases cited by the Silberg court was Carden v . Getzoff ( 1987) 190 Cal . App .3d 907 1235
Cal .Rptr. 698] , a case from this division . In that case ( which also stemmed from a dissolution of
marriage matter ) , the plaintiff sued his former wife’ s accountant- witness, alleging that the accountant
falsified a report which he had prepared and then used that report to give perjured testimony at trial .
The accountant had prepared , on behalf of the wife , a medical practice valuation of the husband ' s
anesthesiology practice , in order to determine the value of its goodwill . The accountant stated he
compared husband 's practice to the goodwill of three similar practices he had also examined . In his
complaint against the accountant , the husband alleged that the accountant ( 1 ) had made no valuation of
his practice , ( 2) had made no such comparison because the three alleged anesthesiologists did not even
exist in the State of California and (3 ) should have concluded that husband’ s practice had no goodwill
value because he worked on staff as part of a rotation group at a hospital and had no patients of his own .
The husband sued the accountant for abuse of process , intentional infliction of emotional distress
and negligent infliction of emotional distress This court held that section 47( 2 ) immunized the
accountant from liability . We stated that the defendant 's “ publications’’ in both his written report and
his testimony at trial were privileged . Carden was cited several times by the Silberg court . ( Silberg v .
Anderson , supra, 50 Cal .3d atpp. 215 , 216, 218. )

.
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misstating the facts she had learned about the
case , negligently or deliberately failing to
include in her report crucial facts which
corroborated [ the child 's] complaints, and
directly threatening [ plaintiff ] with the loss of
custody of her son if [ plaintiff ] told anyone
about defendant ’ s acts of misconduct . ” All of
the causes of action in plaintiff ’ s second
amended complaint allege tortious conduct .
Thus, the four-part test for section 47( 2)
immunity which is set out in Silberg is
applicable to each . ( Silberg v. Anderson , supra ,
50 Cal . 3d at p. 212 . )
Plaintiff apparently concedes , as she must ,
the existence here of the second and the fourth
elements of the section 47(2 ) test , i .e . , that the
communications were made by a participant in
the litigation and that the publications have
some connection or logical relation to the case.
Defendant was an invited , and ultimately
court -approved , participant in the dissolution
matter and her communications were obviously
related to a portion of the issues in the
custody and visitation .
dissolution action
it
Although seems that plaintiff should also
concede the existence of the first element (that
the defendant’ s alleged wrongful communi cations were made in a judicial or quasi-judicial
proceeding ) , plaintiff argues in her reply brief
were
communications
defendant’s
that
“ collateral ” because they were not made
during the course of and as a part of the judicial
proceeding . That contention has no merit . The
court in Silberg stated that the section 47( 2 )
privilege applies “ even though the publication
is made outside the courtroom and no function
of the court or its officers is involved . ”
( Silberg v . Anderson , supra , 50 Cal .3d at
p . 212 . )
As for the third element , i . e . , that the
communication be made to achieve the objects
of the litigation , we find that this element is
clearly met . Defendant ’s alleged wrongful
communications ( whether express or implied
and whether screamed or simply stated ) were
“ not ... extraneous to the action ” but rather
had a “ logical relation ” to it . (Silberg v .
Anderson , supra , 50 Cal . 3d at pp . 219-220 . )
Defendant 's acts were part of a process
undertaken by the husband and wife to aid the
court in its decision on an important matter in
the dissolution . Defendant ’ s “ motives, morals,
ethics or intent ” are not in issue when asking
whether her acts were in furtherance of the

—
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objects of the dissolution proceedings. ( Id . at
pp. 219-220. ) Thus, we conclude that section
47( 2 )’s privilege serves to protect defendant
from her alleged wrongful conduct .

Conclusion
On the facts of this case, the defendant was
entitled to common law immunity and statutory
privilege . Thus , the trial court was correct in
sustaining defendant ' s demurrer without leave
to amend .
( 12) The absolute immunity and privilege to
which defendant is entitled must protect her
from suit . Such doctrines are not mere defenses
to liability . ( Mitchell v. Forsyth ( 1985 ) 472
U . S . 511 , 525-526 [86 L . Ed . 2d 411 , 424-425 ,
105 S .Ct . 2806]; Hardy v. Vial , supra , 48
Cal . 2d at p. 584; Silberg v Anderson , supra , 50
Cal . 3d at p . 220. ) If such protection is to be
meaningful it must be effective to prevent suits
such as this one from going beyond demurrer.
Avoiding the expense and burden of having to
defend an action such as this one is precisely
the goal which the principles of absolute
immunity and privilege were intended to
achieve. In order to best protect the ability of
neutral third parties to aggressively mediate or
resolve disputes, a dismissal at the very earliest
stage of the proceedings is critical to the proper
functioning and continued availability of these
services.

Disposition
The order of dismissal is affirmed . Costs on
appeal to defendant.
Klein , P.J . , concurring.

—

Danielson , J .: Concurring and Dissenting .
I concur in the result reached in the foregoing
decision , but emphatically dissent and
disassociate myself from the reasoning and the
holding of the majority opinion which would
create , by judicial legislation , a “ quasi-judicial
immunity ” in persons whom it vaguely
designates as “ neutral third party participants
in the judicial process. ”
In the first place , the majority simply
designates those upon whom it would confer
this newly created quasi -judicial immunity as
“ neutral , ” and thereafter assumes that they
are , in fact , neutral . Whether or not they are
truly neutral presents a very substantial
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question of fact , one which would not have to
be decided if this appeal were decided under
existing law . The litigation privilege of Civil
Code section 47 , subdivision ( 2 ) ( hereafter
section 47( 2 ) ) provides a broad privilege which
will protect participants in litigation from the
consequences of their communications. Thus,
the immunity which the majority would create
serves no recognizable useful purpose .

The majority' s holding is judicial legislation
and
honestly
frankly
The
majority
acknowledges that defendant has asked this
court to “ go beyond " California 's heretofore
limited application of immunity and apply it to
others ( l ) appointed by courts for their
expertise , and ( 2 ) persons whose work product
comes into the judicial process to be used by
the court , even though they were not court
appointed , such as social workers. The majority
has granted that request . The majority holds
“ that absolute quasi - judicial immunity is
properly extended to neutral third party
participants in the judicial process. " But who is
doing the extending? The answer is: This court .
However , the majority does not identify , nor
can they , their constitutional authority for
“ going beyond" the Constitution and the laws
of the State of California , and “ extending"
immunity to such third parties . By that act of
“ extending" they have created a new
from
new
exemption
a
immunity ,
accountability , which has not existed in the
laws of this state . To borrow the words of our
Supreme Court in Mutual Life Ins . Co. v . City of
Los Angeles ( 1990) 50 Cal .3d 402 , 416 [ 267
Cal . Rptr. 589, 787 P.2d 996 ] , this is “ nothing
more than judicial legislation . "

The People of California , in establishing our
Constitution , wisely followed the example of
the United States and separated governmental
powers into three branches. It is well that we
remember and honor that fact . The legislative
power remains “ vested in the California
Legislature" ( art . IV , § l ); the executive power
remains “ vested in the Governor"; ( art . V ,
§ l ); and the judicial power is “ vested in the
[ Courts ] ." ( Art . VI , § 1 . ) Our courts do not
have jurisdiction to legislate and have no right
either to create new causes of action nor to
abolish those which are already established .
Those are legislative functions. ( Modern
Barber Col . v . Cal . Emp. Stab . Com . ( 1948 ) 31
Cal . 2d 720 , 726- 727 [ 192 P . 2d 916 ]. )

H 80-005

The majority' s holding is gratuitous
The majority 's creation of a new quasi judicial immunity is wholly gratuitous. In
deciding the central issue presented by this
appeal the court could have , and should have ,
decided it on the basis of existing law . The
litigation privilege of section 47( 2 ) disposes of
that issue fully , completely , and quickly ; and
that disposition is based upon law when it was
enacted by the people through their Legislature
more than 100 years ago and which has been
refined and interpreted many times by our
courts. The majority did , in fact , utilize section
47 ( 2 ) as an alternate basis for its decision , after
first utilizing 18 pages of its opinion in its effort
to justify and to create its new quasi - judicial
immunity . The disposition under section 47( 2 )
is correct and , standing alone , fully supports
the result reached . This new judicial legislation
is redundant and unnecessary .
Judicial immunity is very limited in scope
The majority opinion presents an extensive
overview of judicial immunity . In studying that
overview it must be noted and then
remembered that judicial immunity , even for
judges, is limited to those judicial acts which
are adjudicatory in nature , i .e . , decision
making , dispositive , and the immunity does not
otherwise extend to acts which simply happen
to be done by judges. It is the Junction of
adjudication of an issue , the decisionmaking
function , which requires and is the basis for
judicial immunity . The decision of the United
States Supreme Court in Forrester v . White
( 1988 ) 484 U . S . 219 [ 98 L . Ed . 2d 555 , 108
S . Ct . 538 ] , is controlling on that point ; and it
provides no basis for extending such immunity
to the nonadjudicatory actions of judges , nor of
their adjuncts. A fortiori , judicial immunity
should not extend to persons who are neither
judges nor their adjuncts, but only third party
participants in litigation , i .e . , witnesses.
It is important that this limitation be kept in
mind , since the effect of the majority opinion is
termed
immunity ,
judicial
extend
to
“ quasi-judicial immunity ," to persons who do
not adjudicate but who are , at most , “ neutral
third - party participants in the judicial process . "
The majority’ s scholarly review of judicial
immunity contains no valid argument to justify
extending such immunity to nonjudicial persons
who do not perform an adjudicatory function .
© 1991 CCH International
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The majority ' s reasoning does not support its
holding
The majority discourses at length on their
perceived need for creating their new
quasi-judicial immunity . The examples they
cite as demonstrating a need for such immunity
do not support their conclusion . Where
immunity is granted to the categories of persons
which they mention , that immunity is based
upon the function such person is performing at
the particular time , not on his or her calling or
profession . As pointed out , above , judicial
immunity extends to the person exercising a
judicial function which is adjudicatory ,
decisionmaking, in nature . Even the act of a
judge , in the performance of his duties as a
judge , which is not adjudicatory in nature, is
not clothed with judicial immunity . ( Forrester
v . White , supra , 484 U .S . 219. ) The many
categories of professionals referred to by the
majority are granted immunity for their acts as
adjuncts to a judge in aid of the judge’ s
performing an adjudicatory act ; they are the
extension , so to speak , of the judge in those
circumstances.
The creation of immunity is a legislative function
When it is necessary , or desirable , as a
matter of public policy to extend judicial
immunity to persons who would otherwise
probably not enjoy it the Legislature has the
power and the right to do so. Thus the
Legislature has extended such immunity to
arbitrators when acting in the capacity of
arbitrators. The Legislature also has the
constitutional power to provide for the
appointment of persons other than judges to
perform some judicial duties .

“ The legislature may provide for the
appointment by trial courts of record of officers
such as commissioners to perform subordinate
judicial duties. ” (Cal . Const . , art . VI , § 22. )
In 1985 the Legislature granted judicial
immunity to arbitrators by enacting Code of
Civil Procedure section 1280.1 , which
provides, in part . “ An arbitrator has the
immunity of a judicial officer from civil
liability when acting in the capacity of
arbitrator under any statute or contract . ” If
there had been any need to extend judicial
immunity to those encompassed in the new
immunity created by the majority opinion the
Legislature could have met that need by similar
tegislation at that time , or if such need now
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exists the Legislature is the correct branch of
government , and has the power and the right to
do so now .
Profound changes in our laws , such as the
majority seek to make , should be forged in the
proven and legitimate crucible of the legislative
process. There witnesses can be heard , pro and
con the issue , and they are subject to
questioning and probing , under the scrutiny of
the press , which tests the interests of the
witnesses as well as the merit and need for the
proposed legislation . Debate and vote in two
houses of the Legislature , and the requirement
of approval by the Governor , also assure
careful evaluation of the proposals. That is the
procedure called for by our Constitution , and it
is far better than legislation created in the
relative secrecy of a judicial chamber.
The majority ' s discussion in support of its
holding that judicial immunity should be
extended to some broad , undefined , class is
actually a series of arguments which might be
used to support proposed legislation to create
such an immunity . The reasoning might make a
good law review article , but it has no place in a
judicial decision . Laws should be created by
legislation , not by litigation .
The litigation privilege of section 47( 2 ) does not
create an immunity
We must remember that Civil Code section
47( 2 ) , creates a privilege for certain
publications and broadcasts , commonly
referred to as communications. The privilege is
known as the “ litigation privilege" and is
absolute in tort actions, except for malicious
prosecution suits. ( Silberg v . Anderson ( 1990 )
50 Cal .3d 205, 214-217 [ 266 Cal . Rptr . 638 ,
786 P. 2d 365]. ) However , section 47( 2 ) does
not confer immunity on any person or class of
persons, it is limited to reaching and conferring
a privilege on certain communications .
As pertinent to this discussion , section 47( 2 )
provides, in part:
“ A privileged publication .. . is one made

—

2. In any ( 1 ) legislative or ( 2 ) judicial
proceeding , or ( 3) in any other official
proceeding authorized by law ... ”
Conclusion
The process of litigation is a search for truth
and justice . To the extent we limit the power of
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the courts to reach out in search of evidence , in
search of the truth , and to the extent we deny
citizens the right to seek redress for their
grievances , we limit and impair the judicial
process. Courts, and legislatures , should be
most careful before they absolve persons of
accountability for their conduct .

The litigation privilege of section 47( 2 ) is
quite enough to provide all persons connected
with litigation with protection from tort liability
for their communications . There is no need ,
and there is no showing that it would be wise ,
to clothe them with an immunity greater than
that afforded to judges .

[ H 80-006] VOLT INFORMATION SCIENCES INC v BOARD OF TRUSTEES OF THE

LELAND STANFORD JUNIOR UNIVERSITY
United States Supreme Court
Judgment delivered March 6 , 1989
Full text of judgment below

—

——

——

Arbitration Compelling arbitration Stay of court proceedings Preempting state law
Effect of choice of -law clauses
Contract containing
Powers of Supreme Court
University
arbitration clause
Clause specifying arbitration subject to state law
undertaking litigation and seeking stay of arbitration
Builder seeking to stay
Whether
Whether stay should be granted
proceedings and compel arbitration
application of state law excludes application of federal law Federal Arbitration Act sec
I ; 2 ; 3; and 4 Chi Civ Pro Code sec 1281.2( c ) .

—

-

—

—

—

—

—

—

—

A university entered into an agreement with a builder . The agreement contained an
arbitration clause , and a choice-of - law clause which provided that the contract would be
governed by the law of “ the place where the project is located ” . A dispute arose and the builder
notified an intention to arbitrate . The university responded by filing an action in the California
Superior Court alleging fraud and breach of contract. In the same action the university sought
indemnity from two other parties involved in the project with whom it did not have arbitration
agreements.
The builder petitioned the Superior Court to compel arbitration pursuant to either sec 4
of the Federal Arbitration Act ( FAA ) or the parallel provision of the California Arbitration
Act. The university filed a motion for a stay of arbitration relying on the Californian Civil
Procedure Code sec 1281.2( c ) , which permitted a court to stay an arbitration pending
resolution of related litigation between a party to the arbitration agreement and third parties
not bound by it.
The State Superior Court granted the university’s motion to stay the arbitration and the
builder appealed . The California Court of Appeal affirmed the decision , finding that although
the agreement was subject to federal jurisdiction , the FAA did not preempt the application of
state law , which the parties had incorporated into their agreement through the choice-of- law
clause. The builder then appealed to the US Supreme Court.
The builder claimed that the Court of Appeal erred in its interpretation of the contract ,
by finding that the choice-of - law clause operated to include Californian arbitration law into
their arbitration agreement . The builder conceded that although interpretation of contracts
was a matter for the state courts and unreviewable by the Supreme Court , it proceeded to make
a number of submissions claiming that the Court should have in this case set aside the Court
of Appeal’ s finding . These were that:
(a ) the Court of Appeal’ s interpretation was in effect a finding that the builder had waived
its federally guaranteed right to compel arbitration , a waiver whose validity must have
been determined by federal rather than state law; and
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( b)

the interpretation violated the settled federal rule that questions of arbitrability in
contracts subject to the Federal Arbitration Act must have been resolved with a healthy
regard for the federal policy of favoring arbitration.
Alternatively, the builder claimed that assuming the Court of Appeal was correct, the
application of sec 1281.2(c) Cal Civ Pro Code Ann was preempted by the FAA , to the extent it
was used to stay an arbitration that concerned interstate commerce, such as the agreement in
dispute. The university submitted that the provisions of the FAA which were in conflict with
the state law were not applicable to state court proceedings.
Held: by the majority , appeal dismissed.
1. Rehnquist CJ, White, Stevens, Scalia and Kennedy JJ (the majority ): Section 4 of the
Federal Arbitration Act did not confer a right to compel arbitration of any dispute at any time;
it conferred only the right to obtain an order directing that “ arbitration proceed in the manner
provided for in [the parties’] agreement ”
The Court of Appeal found that by incorporating the Californian rules of arbitration into
the agreement the parties agreed that arbitrations would not proceed in situations that fell
within the scope of Cal Civ Pro Code sec 1281.2(c). This was not a finding that the builder had
waived a federal right, but a finding that there was no such right in the first place because the
parties’ agreement did not require arbitration to proceed in this situation. The contention that
the interpretation involved a waiver of a right was without merit.
Per Brennan and Marshall JJ (dissenting): The Supreme Court could review a state
court’s construction of a contract, to guard against the arbitrary denial of federal rights. The
right of the parties to have their arbitration agreement enforced pursuant to the FAA could
readily be circumvented by a state court construction of their contract as having intended to
exclude the applicability of federal law It was therefore essential that , while according due
deference to the decision of the state court , the Supreme Court should have independently
determined whether it would have judged the issue differently if it were the state’s highest
court.
2. Per the majority: In applying general state law principles of contract interpretation to
the interpretation of an arbitration within the scope of the FAA, due regard must be given to
the federal policy favoring arbitration , and ambiguities as to the scope of the arbitration clause
itself resolved in favor of arbitration.
Interpreting a choice-of -law clause to make applicable state rules governing the conduct
of arbitrations, rules which are designed to encourage resort to the arbitral process, simply
does not offend the rule of liberal construction set forth in the authorities, nor does it offend
any other policy embodied in the FAA ( Moses H Cone Memorial Hospital v Mercury Constr
Corp 460 US 1; Mitsubishi Motors Corp v Soler Chrysler-Plymouth Inc 473 US 614, discussed. )
Per Brennan and Marshall JJ (dissenting ): The FAA merely requires enforcement of what
the parties have agreed to, moreover, they are free if they wish to write an agreement to
arbitrate outside the coverage of the FAA Such an agreement would permit a state rule,
otherwise preempted by the FAA , to apply The determination of this issue is a matter of

.

.

.

federal law

.
.

.

Section 2 of the FAA creates a body of substantive law, which reflects a liberal federal
policy favoring arbitration When construing arbitration agreements this policy must be taken
into consideration. Because of the inter twining of state and federal law with regards the
interpretation of an arbitration agreement the Supreme Court has power to review state court
decisions.

.

-

.

3 Per the majority: The FAA contains no specific provision authorizing a stay of an
arbitration in circumstances such as those that were in dispute. It was not necessary to resolve
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whether sec 3 and 4 of the FAA were applicable to state court proceedings and , even if they
were, they would not prevent the application of the Californian provision , where the parties
had agreed to arbitrate in accordance with Californian law .
The FAA contained no express preemptive provision , nor did it reflect a congressional
intent to occupy the entire field of arbitration. State law , however , has been preempted to the
extent that it actually conflicted with federal law . That was where it stood as an obstacle to the
accomplishment and execution of the full purposes and objectives of Congress. Arbitration
under the FAA was a matter of consent not coercion and the parties were generally free to
structure their arbitration agreements as they saw fit , just as they may limit by contract the
issues which they would arbitrate . Where, as here , parties had agreed to abide by state rules
of arbitration , enforcing those rules according to the terms of the agreement was fully
consistent with the goals of the FAA , even if the result was that arbitration was stayed where
the FAA would otherwise have permitted it to go foward .
4. Per Brennan and Marshall JJ ( dissenting ): Construed with deference to the opinion of
the California Court of Appeal , yet with regards to the federal policy favoring arbitration , it
was clear that the choice-of-law clause could not bear the interpretation assigned to it by the
Appeal Court .
The choice of Californian law was not a selection of Californian over federal law . Parties
to contracts did not intend such consequences to flow from their insertion of a standard
choice-of-law clause. The Supreme Court must be able to review such decisions; otherwise an
important piece of federal legislation would be effectively nullified .
( Note: O’Connor

J took no part in the consideration or decision of the case . )
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

JE Harrington , for the petitioner .
DM Heilbron for the respondent .
Before: Rehnquist CJ . White , Blackmun , Stevens, Scalia , Kennedy , Brennan . Marshall and
O ' Connor JJ .

Rehnquist CJ ( White, Blackmun , Stevens ,
Scalia and Kennedy JJ concurring ): Unlike its
federal counterpart , the California Arbitration
Act , Cal . Civ . Proc .Code Ann . § 1280 el seq .
( West 1982 ), contains a provision allowing a
court to stay arbitration pending resolution of
related litigation . We hold that application of
the California statute is not pre-empted by the
Federal Arbitration Act ( the FAA or the Act ), 9
U . S.C . § l et seq . , in a case where the parties
have agreed that their arbitration agreement will
be governed by the law of California .
Appellant Volt Information Sciences , Inc .
( Volt ), and appellee the Board of Trustees of
l

Leland Stanford Junior University ( Stanford )
entered into a construction contract under
which Volt was to install a system of electrical
conduits on the Stanford campus. The contract
contained an agreement to arbitrate all disputes
between the parties “ arising out of or relating
to this contract or the breach thereof . " 1 The
contract also contained a choice-of- law clause
providing that “ |t ] he Contract shall be
governed by the law of the place where the
Project is located ." App . 37 . During the course
of the project , a dispute developed regarding
compensation for extra work , and Volt made a
formal demand for arbitration . Stanford
responded by filing an action against Volt in

The arbitration clause read in full as follows:
“ All claims , disputes and other matters in question between the parties to this contract , arising
out of or relating to this contract or the breach thereof , shall be decided by arbitration in
accordance with the Construction Industry Arbitration Rules of the American Arbitration
Association then prevailing unless the parties mutually agreed [ sic] otherwise . ... This
agreement to arbitrate ... shall be specifically enforceable under the prevailing arbitration law ."

App. 40 .
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California Superior Court , alleging fraud and
breach of contract ; in the same action , Stanford
also sought indemnity from two other
companies involved in the construction project ,
with whom it did not have arbitration
agreements. Volt petitioned the Superior Court
to compel arbitration of the dispute . 2 Stanford
in turn moved to stay arbitration pursuant
to Cal . Civ . Proc .Code Ann . § 1281.2(c) ( West
1982 ) , which permits a court to stay arbitration
pending resolution of related litigation between
a party to the arbitration agreement and third
parties not bound by it , where “ there is a
possibility of conflicting rulings on a common
issue of law or fact . "-' The Superior Court
denied Volt 's motion to compel arbitration and
stayed the arbitration proceedings pending the
outcome of the litigation on the authority
of Cal . Civ . Proc.Code Ann . § 1281.2(c ). App .
59-60.

The California Court of Appeal affirmed .
240 Cal . Rptr . 558 ( 1987 ). The court
acknowledged that the parties' contract
involved interstate commerce , that the FAA
governs contracts in interstate commerce , and
that the FAA contains no provision permitting
a court to stay arbitration pending resolution
of related litigation involving third parties
not bound by the arbitration agreement. Id . ,
240 Cal .Rptr. , at 559. However, the court held
that by specifying that their contract would
be governed by “ the law of the place where
the Project is located , " the parties had
incorporated the California rules of arbitration ,
including § 1281.2(c ) , into their arbitration
agreement . Id . , 240 Cal . Rptr . , at 559-560 .
Filially , the court rejected Volt 's contention
that , even if the parties had agreed to arbitrate

2

3

under the California rules , application of
Cal .Civ . Proc . Code Ann . § 1281.2(c ) here was
nonetheless pre-empted by the FAA because
the contract involved interstate commerce. Id . ,
240 Cal . Rptr . , at 560-563.
The court reasoned that the purpose of the
FAA was “ ‘not [ to ] mandate the arbitration of
all claims , but merely the enforcement ... of
privately negotiated arbitration agreements. ' "
Id . , 240 Cal . Rptr . , at 560 ( quoting Dean Witter
Reynolds Inc v. Byrd , 470 U . S . 213, 219 , 105
S .Ct . 1238 , 1242 , 84 L . Ed . 2d 158 ( 1985 ) ).
While the FAA therefore pre-empts application
of state laws which render arbitration
agreements unenforceable , “ [ i ] t does not
follow , however, that the federal law has
preclusive effect in a case where the parties
have chosen in their [arbitration ] agreement to
abide by state rules ." 240 Cl . Rptr . , at 561 . To
the contrary , because ‘‘[ t ]he thrust of the
federal law is that arbitration is strictly a matter
of contract , " ibid . , the parties to an arbitration
agreement should be “ at liberty to choose the
terms under which they will arbitrate ." Ibid .
Where , as here, the parties have chosen in their
agreement to abide by the state rules of
arbitration , application of the FAA to prevent
enforcement of those rules would actually be
“ inimical to the policies underlying state and
federal arbitration law ," ibid. , because it
would “ force the parties to arbitrate in a
manner contrary to their agreement ." Id . , 240
Cal . Rprt . , at 559. The California Supreme
Court denied Volt 's petition for discretionary
review . App . 87 . We postponed consideration
of our jurisdiction to the hearing on the merits.
, 108 S . Ct . 1268 , 99 L . Ed . 2d
485 U .S .

.

Volt 's motion to compel was apparently brought pursuant to § 4 of the FAA , 9 U .S.C. § 4, and the
parallel provision of the California Arbitration Act , Cal .Civ . Proc . Code Ann . § 1281.2; the motion cited
both Acts as authority , but did not specify the particular sections upon which reliance was placed . App.
45- 46. Volt also asked the court to stay the Superior Court litigation until the arbitration was completed ,
presumably pursuant to § 3 of the FAA , 9 U .S. C . § 3, and the parallel provision of the California
Arbitration Act , Cal. Civ . Proc . Code Ann . § 1281.2(c )(3) ( West 1982) . App. 45-46.
Cal .Civ . Proc. Code Ann. § 1281.2( c ) provides, in pertinent part , that when a court determines that “ [aj
party to the arbitration agreement is also a parly to a pending court action or special proceeding with a
third party , arising out of the same transaction or series of related transactions and there is a possibility
of conflicting rulings on a common issue of law or fact[,J .. . the court ( 1 ) may refuse to enforce the
arbitration agreement and may order intervention or joinder of all parties in a single action or special
proceeding ; ( 2) may order intervention or joinder as to all or only certain issues; (3) may order
arbitration among the parties who have agreed to arbitration and stay the pending court action or special
proceeding pending the outcome of the arbitration proceeding; or (4) may stay arbitration pending the
outcome of the court action or special proceeding. ”
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480 ( l 988 ) . We now hold that we have
appellate jurisdiction ,4 and affirm .
Appellant devotes the bulk of its argument to
convincing us that the Court of Appeal erred in
interpreting the choice-of - law clause to mean
that the parties had incorporated the California
rules of arbitration into their arbitration
agreement . See Brief for Appellant 66-96.
Appellant acknowledges , as it must , that the
interpretation of private contracts is ordinarily a
question of state law , which this Court does not
sit to review . See id . , at 26 , 29 . But appellant
nonetheless maintains that we should set aside
the Court of Appeal 's interpretation of this
particular contractual provision for two
principal reasons.
[1 ] Appellant first suggests that the Court of
Appeal 's construction of the choice-of -law
clause was in effect a finding that appellant had
“ waived" its “ federally guaranteed right to
compel arbitration of the parties' dispute ," a
waiver whose validity must be judged by
reference to federal rather than state law . Id . , at

4

17 , 30-36. This argument fundamentally
misconceives the nature of the rights created by
the FA A . The Act was designed “ to overrule
the judiciary ' s longstanding refusal to enforce
agreements to arbitrate , " Byrd , supra . 470
U .S. at 219-220 , 105 S.Ct . , at 1241 -1242 , and
place such agreements “ ‘upon the same
footing as other contracts.’ " Scherk v.
Alberta -Culver Co. , 417 U .S . 506 , 511 , 94
S.Ct . 2449 , 2453, 41 L . Ed . 2d 270 ( 1974 )
( quoting H . R . Rep. No. 96 , 68th Cong . , 1 st
Sess. , 1 , 2 ( 1924 ) ). Section 2 of the Act
therefore declares that a written agreement to
arbitrate in any contract involving interstate
commerce or a maritime transaction “ shall be
valid , irrevocable , and enforceable , save upon
such grounds as exist at law or in equity for the
revocation of any contract ," 9 U .S.C . $ 2, and
§ 4 allows a party to such an arbitration
agreement to “ petition any United States
district court ... for an order directing that such
arbitration proceed in the manner provided for
in such agreement . "

Under 28 U .S .C . § 1257( 2 ) , this Court has appellate jurisdiction to review a final judgment rendered by
the highest court of a state in which a decision could be had “ where is drawn in question the validity of
a statute of any state on the ground of its being repugnant to the Constitution , treaties or laws of the
United States , and the decision is in favor of its validity . ” Here appellant explicitly drew in question
the validity of Cal . Civ . Proc .Code Ann . § 1281.2( c ) on federal grounds, contending that the statute , as
applied to stay arbitration of this dispute , was pre-empted by the FAA and thus invalid under the
Supremacy Clause . Because the California Court of Appeal upheld application of the statute against this
challenge , our appellate jurisdiction would seem to be assured. See Longshoremen v . Davis, 476 U .S .
380, 387 , n. 8, 106 S.Ct . 1904 , 1910, n . 8 , 90 L. Ed . 2d 389 ( 1986 ) (section 1257(2) jurisdiction exists
when a state statute is upheld against a claim that its application to a particular set of facts is pre-empted
by federal law ); McCarty v . McCarty , 453 U .S . 210 , 219-220 , n . 12 , 101 S.Ct . 2728, 2734-2735, n .
12, 69 L . Ed .2d 589 ( 1981 ) (same ) . Appellee contends, however , that § 1257( 2) jurisdiction does not
exist because the Court of Appeal 's decision did not directly address the validity of the statute itself , but
“ simply uphleldj the validity of the parties ' agreement ,” which in turn required application of the
statute . Brief for Appellee 4. Because an agreement is not a “ statute ,” appellee argues , the Court of
Appeal 's decision is not one from which an appeal under § 1257( 2 ) will lie . Id . , at 4-5 .
We disagree . Our decisions establish that “ a state statute is sustained within the meaning of
§ 1257( 2 ) when a state court holds it applicable to a particular set of facts as against the contention that
such application is invalid on federal grounds . ” Japan Line , Ltd . v County of Los Angeles , 441 U .S.
434, 441 , 99 S.Ct. 1813 , 1817 , 60 L. Ed . 2d 336 ( 1979) (citing Cohen v California , 403 U .S. 15 ,
17- 18 , 91 S.Ct. 1780, 1784- 1785, 29 L . Ed . 2d 284 ( 1971 ); Warren Trading Post Co v Arizona Tax
Comm’ n , 380 U .S. 685, 686, and n . I , 85 S.Ct . 1242 , 1243, n . 1 , 14 L. Ed .2d 165 ( 1965 ); Bantam
Books , Inc . v . Sullivan , 372 U .S. 58, 61 n . 3, 83 S. Ct. 631 , 634, n . 3, 9 L. Ed . 2d 584 ( 1963);
Dahnke- Walker Milling Co. v Bondurant , 257 U .S . 282 , 288-290 , 42 S.Ct . 106 , 107- 108 , 66 L. Ed .
239 ( 1921 )), regardless of “ the particular grounds or reasons on which the [state court ’ s! decision is
put . ” Id ., at 289, 42 S.Ct . , at 108. In this case , appellant contended before the Court of Appeal that
even if the contract required application of Cal .Civ . Proc .Code Ann . § 1281.2(c ), the California statute ,
as applied to stay arbitration under this contract in interstate commerce, so conflicted with the FAA that
it was invalid under the Supremacy Clause . The Court of Appeal upheld application of the statute
against this challenge , and under Dahnke-Walker and its progeny , that was sufficient to bring the case
within the terms of § 1257( 2 ), even though the court’s decision may have been premised on its
interpretation of the contract .

.

.

. .

.
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But § 4 of the FAA does not confer a right
to compel arbitration of any dispute at any
time; it confers only the right to obtain an
order directing that “ arbitration proceed in the
manner provided for in [ the parties ' ] agree ment ." 9 U .S.C. § 4 ( emphasis added ) . Here
the Court of Appeal found that , by incorporating the California rules of arbitration
into their agreement , the parties had agreed
that arbitration would not proceed in
situations which fell within the scope of
Cal .Civ . Proc .Code Ann . § 1281.2(c ). This was
not a finding that appellant had “ waived" an
FAA guaranteed right to compel arbitration of
this dispute , but a finding that it had no such
right in the first place, because the parties
agreement did not require arbitration to proceed
in this situation . Accordingly , appellant 's
contention that the contract interpretation issue
presented here involves the “ waiver" of a
federal right is without merit .
*

[2 ] Second , appellant argues that we should
set aside the Court of Appeal ' s construction of
the choice-of - law clause because it violates the
settled federal rule that questions of arbitrability
in contracts subject to the FAA must be
resolved with a healthy regard for the federal

policy favouring arbitration . Brief for
Appellant 49-52; id . , at 92-96 , citing Moses H .
Cone Memorial Hospital v . Mercury Constr .
Corp ., 460 U .S . 1 , 24-25 , 103 S .Ct . 927 ,
941 -942 , 74 L . Ed . 2d 765 ( 1983) ( section 2 of
the FAA “ create[ s ] a body of federal
substantive law of arbitrability , applicable to
any arbitration agreement within the coverage
of the Act ," which requires that “ questions of
arbitrability . .. be addressed with a healthy
regard for the federal policy favoring
arbitration ," and that “ any doubts concerning
the scope of arbitrable issues . .. be resolved in
favor of arbitration " ); Mitsubishi Motors Corp .
v . Soler Chrysler - Plymouth Inc . , 473 U .S. 614 ,
626 , 105 S.Ct. 3346 , 3353, 87 L . Ed . 2d 444
( 1985 ) ( in construing an arbitration agreement
within the coverage of the FAA , “ as with any
other contract , the parties’ intentions control ,
but those intentions are generously construed as
5

75 321

to issues of arbitrability " ) . These cases of
course establish that , in applying general
state- law principles of contract interpretation to
the interpretation of an arbitration agreement
within the scope of the Act , see Perry v .
Thomas , 482 U .S. 483, 493 n . 9, 107 S .Ct .
2520 , 2527 n . 9 , 96 L . Ed . 2d 426 ( 1987 ) , due
regard must be given to the federal policy
favoring arbitration , and ambiguities as to the
scope of the arbitration clause itself resolved in
favor of arbitration .

But we do not think the Court of Appeal
offended the Moses Cone principle by
interpreting the choice-of- law provision to
mean that the parties intended the California
rules of arbitration , including the $ 1281.2(c )
stay provision , to apply to their arbitration
agreement . There is no federal policy favouring
arbitration under a certain set of procedural
rules ; the federal policy is simply to ensure the
enforceability , according to their terms , of
private agreements to arbitrate. Interpreting a
choice-of- law clause to make applicable state
rules governing the conduct of arbitration
rules which are manifestly designed to
encourage resort to the arbitral process
simply does not offend the rule of liberal
construction set forth in Moses Cone , nor does
it offend any other policy embodied in the
FAA .5

—
—

[3-5 ] The question remains whether,
assuming the choice-of - law clause meant what
the Court of Appeal found it to mean ,
Cal .Civ . Proc .Code
of
Ann .
application
§ 1281.2(c ) is nonetheless pre-empted by the
Federal Arbitration Act to the extent it is used
to stay arbitration under this contract involving
interstate commerce . It is undisputed that this
contract falls within the coverage of the FAA ,
since it involves interstate commerce, and that
the FAA contains no provision authorizing a
stay of arbitration in this situation . Appellees
contend , however , that §§ 3 and 4 of the FAA ,
which are the specific sections claimed to
conflict with the California statute at issue here ,
are not applicable in this state court proceeding

Unlike the dissent , see post at 1259- 1260 , we think the California arbitration rules which the parties
have incorporated into their contract generally foster the federal policy favoring arbitration . As
indicated , the FAA itself contains no provision designed to deal with the special practical problems that
arise in multiparty contractual disputes when some or all of the contracts at issue include agreements to
arbitrate. California has taken the lead in fashioning a legislative response to this problem , by giving
courts authority to consolidate or stay arbitration proceedings in these situations in order to minimise the
potential for contradictory judgments. See Cal .Civ . Proc . Code Ann . § 1281.2(c ) .
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and thus cannot pre empt application of the
California statute . See Brief for Appellee
43-50 . While the argument is not without some
merit ,6 we need not resolve it to decide this
case, for we conclude that even if §§ 3 and 4 of
the FAA are fully applicable in state court
proceedings , they do not prevent application of
Cal .Civ . Proc . Code Ann . § 1281.2(c ) to stay
arbitration where , as here , the parties have
agreed to arbitrate in accordance with

California law .
The FAA contains no express pre-emptive
provision , nor does it reflect a congressional
intent to occupy the entire field of arbitration .
See Bernhardt v . Polygraphic Co., 350 U .S.
198 , 76 S .Ct . 273, 100 L. Ed . 199 ( 1956)
( upholding application of state arbitration law
to arbitration provision in contract not covered
by the FAA ) . But even when Congress has not
completely displaced state regulation in an
area , state law may nonetheless be pre-empted
to the extent that it actually conflicts with
federal law
that is, to the extent that it
“ stands as an obstacle to the accomplishment
and execution of the full purposes and
objectives of Congress." Hines v . Davidowitz ,
312 U . S. 52 , 67, 61 S .Ct . 399 , 404, 85 L . Ed .
581 ( 1941 ) . The question before us , therefore ,
is whether application of Cal .Civ . Proc .Code
Ann . § 1281.2 (c ) to stay arbitration under this
contract in interstate commerce , in accordance
with the terms of the arbitration agreement
itself , would undermine the goals and policies
of the FAA . We conclude that it would not .
The FAA was designed “ to overrule the
judiciary 's long-standing refusal to enforce
agreements to arbitrate ," Dean Witter Reynolds
Inc . v . Byrd , 470 U .S . . at 219-220 , 105 S .Ct . ,
at 1241 - 1242 , and to place such agreements
“ ‘upon the same footing as other contracts . ’ "
Scherk v . Alberto-Culver Co . , 417 U .S . , at 511 ,
94 S . Ct . , at 2453 (quoting H . R . Rep . No. 96 ,
68th Cong . , 1 st Sess. , 1 , 2 ( 1924 )). While
Congress was no doubt aware that the Act
would encourage the expeditious resolution of

—

6

^

disputes, its passage “ was motivated , first and
foremost , by a congressional desire to enforce
agreements into which parties had entered . "
Byrd 470 U . S . , at 220 , 105 S . Ct . , at 1242.
Accordingly , we have recognized that the FAA
does not require parties to arbitrate when they
have not agreed to do so , see id . , at 219 , 105
S . Ct . , at 1241 ( the Act “ does not mandate the
arbitration of all claims" ) , nor does it prevent
parties who do agree to arbitrate from
excluding certain claims from the scope of their
arbitration agreement , see Mitsubishi Motors
Corp . v . Soler Chrysler- Plymouth , Inc . , 473
U . S . , at 628 , 105 S.Ct . , at 3354 (citing Prima
Paint Corp . v . Flood & Conklin Mfg . Co . , 388
U . S . 395 , 406 , 87 S. Ct . 1801 , 1807 , 18
L. Ed . 2d 1270 ( 1967 )). It simply requires courts
to enforce privately negotiated agreements to
arbitrate , like other contracts , in accordance
with their terms. See Prima Paint , supra , at
404 , n . 12 , 87 S .Ct . , at 1806 n . 12 ( the Act
was designed “ to make arbitration agreements
as enforceable as other contracts , but not more
so").

In recognition of Congress’ principal purpose
of ensuring that private arbitration agreements
are enforced according to their terms , we have
held that the FAA pre-empts state laws which
“ require a judicial forum for the resolution of
claims which the contracting parties agreed to
resolve by arbitration ." Southland Corp . v .
Keating , 465 U .S. 1 , 10 , 104 S .Ct . 852 , 858 ,
79 L . Ed . 2d 1 ( 1984). See , e . g . , id ., at 10- 16 ,
104 S.Ct . , at 858-861 ( finding pre-empted a
state statute which rendered agreements to
arbitrate certain franchise claims unenforceable ); Perry v. Thomas , 82 U .S. , at 490 , 107
(finding pre-empted a state
S .Ct ., at
statute which rendered unenforceable private
agreements to arbitrate certain wage collection
claims ). But it does not follow that the FAA
prevents the enforcement of agreements to
arbitrate under different rules than those set
forth in the Act itself . Indeed , such a result
would be quite inimical to the FAA ’ s primary

—

—

§§ 1 and 2
are applicable in state as
While we have held that the FAA 's “ substantive” provisions
well as federal court, see Southland Corp . v . Keating , 465 U .S. 1 , 12 , 104 S .Ct . 852, 859, 79 L. Ed .2d
1 ( 1984) , we have never held that §§ 3 and 4, which by their terms appear to apply only to proceedings
in federal court, see 9 U .S.C . § 3 ( referring to proceedings “ brought in any of the courts of the United
States’ ’ ); § 4 ( referring to “ any United States district court’’ ), are nonetheless applicable in state court .
See Southland Corp . v . Keating , supra , at 16, n . 10, 104 S.Ct . , at 861 n . 10 (expressly reserving the
question whether “ §§ 3 and 4 of the Arbitration Act apply to proceedings in slate courts"); see also id . ,
at 29 , 104 , S.Ct, at 867 ( O ' Connor , J . , dissenting) ( §§ 3 and 4 of the FAA apply only in federal court ) .
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purpose of ensuring that private agreements to
arbitrate are enforced according to their terms.
Arbitration under the Act is a matter of
consent , not coercion , and parties are generally
free to structure their arbitration agreements as
they see fit . Just as they may limit by contract
the issues which they will arbitrate , see
Mitsubishi , supra , 473 U . S. , at 628 , 105 S .Ct . ,
at 3353, so too may they specify by contract the
rules under which that arbitration will be
conducted . Where, as here , the parties have
agreed to abide by state rules of arbitration ,
enforcing those rules according to the terms of
the agreement is fully consistent with the goals
of the FAA . even if the result is that arbitration
is stayed where the act would otherwise permit
it to go forward . By permitting the courts to
“ rigorously
enforce"
such
agreements
their
according to
terms, see Byrd , 470 U .S. , at
221 , 105 S .Ct . at 1242 , we give effect to the
contractual rights and expectations of the
parties , without doing violence to the policies
behind by the FAA .
AFFIRMED .

O’ Connor

J

took no part in
consideration or decision of this case .

the

Brennan J ( Marshall J concurring):
The litigants in this case were parties to a
construction contract which contained a clause
obligating them to arbitrate disputes and
1

making that obligation specifically enforceable.
The contract also incorporated provisions of a
standard form contract prepared by the
American Institute of Architects and endorsed
by the Associated General Contractors of
America: among these general provisions was
§ 7.1 . 1: “ The Contract shall be governed by
the law of the place where the Project is
located . “ l When a dispute arose between the
parties , Volt invoked the arbitration clause ,
while Stanford attempted to avoid it (apparently
because the dispute also involved two other
contractors with whom Stanford had no
arbitration agreements ).
The Federal Arbitration Act ( FAA ) , 9 U . S . C .
§ 1 et seep , requires courts to enforce arbitration
agreements in contracts involving interstate
commerce. See ante , at 1253. The California
courts nonetheless rejected Volt 's petition to
compel arbitration in reliance on a provision of
state law that , in the circumstances presented ,
permitted a court to stay arbitration pending the
conclusion of related litigation . Volt , not

surprisingly , suggested that the Supremacy
Clause compelled a different result . The
California Court of Appeal found , however ,
that the parties had agreed that their contract
would be governed solely by the law of the
State of California , to the exclusion of federal
law . 2 In reaching this conclusion the court
relied on no extrinsic evidence of the parties’

American Institute of Architects Document A201 , General Conditions of the Contract for Construction

§ 7.1 . 1 ( 1976 ed . ) See App. 40.
’

2

The California Court of Appeal correctly assumed the FAA , were it applicable , would pre-empt the
provisions of Cal .Civ . Proc .Code Ann . § 1281.2( c ) ( West 1982 ): “ it is apparent that were the federal
rules to apply Volt ’ s petition to compel arbitration would have to be granted ." 240 Cal . Rptr . 558 , 559

.

( 1987 )

.

Stanford nonetheless attempts to cast doubt on this conclusion by arguing that §§ 3 and 4 of the
FAA , which provide for court orders to stay litigation and to compel arbitration , are not applicable in
state court . Brief for Appellee 43-50. While we have stated that “ state courts , as much as federal
courts, are obliged to grant stays of litigation under § 3 of the Arbitration Act ," Moses H . Cone
Memorial Hospital y. Mercury Construction Corp . , 460 U .S. 1 , 26, 103 S .Ct . 927 , 942, 74 L. Ed.2d
765 ( 1983); see also id ., at 26, nn . 34-35, 103 S.Ct . , at 942 , nn . 34 35, it is immaterial to the
resolution of this case whether §§ 3 and 4 actually “ apply . ” The parties here not only agreed to
arbitrate , but they also agreed that that agreement would be specifically enforceable . .See ante , at 1251 ,
which indisputably does apply in state court Southland Corp . v . Keating , 465 U .S.
n . 1 . FAA § 2
requires the court to enforce the parties’ agreement . ( Indeed ,
I , 104 S.Ct . 852 , 79 L. Ed . 2d 1 ( 1984 )
Southland Corp. can be read to stand for the proposition that § 2 makes all arbitration agreements
specifically enforceable . See id , , at 31 . and n . 20, 104 S.Ct . , at 868 and n . 20 (O' Connor , J . ,
dissenting ). ) To stay the arbitration proceedings pending litigation of the same issues , as § 1281.2(c )
which is what the
provides, is not compatible with specific enforcement of the agreement to arbitrate
as the California Court
FAA requires here . Section 1281.2( c ) therefore cannot be given effect unless
of Appeal held
the parties somehow agreed dial federal law was to play no role in governing their

-

—

contract.

—

—
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intent , but solely on the language of the form
contract that the “ law of the place where the
Project is located ” would govern . 240
Cal . Rptr . 558 , 559-560 ( 1987 ).3
This Court now declines to review that
holding , which denies effect to an important
federal statute , apparently because it finds no
question of federal law involved . I can accept
neither the state court 's unusual interpretation
of the parties' contract , not this Court 's
unwillingness to review it . I would reverse the
judgment of the California Court of Appeal .4
I
Contrary to the Court 's view , the state
court ' s construction of the choice -of- law clause
is reviewable for two independent reasons.

A
The Court ’ s decision not to review the state
court ’ s interpretation of the choice-of- law
clause appears to be based on the principle that
“ the interpretation of private contracts is
ordinarily a question of state law , which this
Court does not sit to review . ” Ante, at 1252. I
have no quarrel with the general proposition
that the interpretation of contracts is a matter of
state law . By ending its analysis at that level of
generality , however, the Court overlooks
well -established precedent to the effect that , in
order to guard against arbitrary denials of
federal claims, a state court ’ s construction of a
contract in such a way as to preclude
enforcement of a federal right is not immune
from review in this court as to its “ adequacy . "

Many of our cases that so hold involve,
understandably enough , claims under the
Contract Clause . In Appleby v . City of New
York , 271 U . S. 364, 46 S . Ct . 569, 70 L . Ed .
992 ( l 926 ) , for example , petitioners alleged
that the city had unconstitutionally impaired
their rights contained in a contract deeding
them certain submerged lands in the city
harbour . Chief Justice Taft stated the issue for
the Court as follows:
*

“ The questions we have here to determine
are , first , was there a contract, second , what
was its proper construction and effect , and ,
third , was its obligation impaired by
subsequent legislation as enforced by the
state court ? These questions we must answer
independently of the conclusion of [ the
state] court . Of course we should give all
proper weight to its judgment , but we can
not perform our duty to enforce the guaranty
of the Federal Constitution as to the
inviolability of contracts by state legislative
action unless we give the questions
at
independent
consideration . ”
Id . ,
379-380 , 46 S .Ct . , at 573.
Similarly , in Indiana ex rel . Anderson v . Brand ,
303 U . S . 95 , 58 S .Ct . 443, 82 L. Ed . 685
( 1938 ) , the question was whether the State ’ s
repeal of a teacher tenure law had impaired
petitioner s contract of employment . We
reversed the judgment of the State Supreme
Court , notwithstanding that it rested on the
state ground that petitioner had had no
contractual right to continued employment:
“ On such a question , one primarily of state
law , we accord respectful consideration and
great weight to the views of the State 's
highest court but , in order that the
constitutional mandate may not become a
dead letter, we are bound to decide for
ourselves whether a contract was made ,
what are its terms and conditions , and
whether the State has , by later legislation ,
impaired its obligation . ” Id . , at 100 , 58
S .Ct . , at 446. See also Phelps v . Board of
Education , 300 U .S . 319 , 322-323 , 57
S .Ct . 483, 484-485 , 81 L . Ed . 674 ( 1937 );
Irving Trust Co . v . Day , 314 U .S . 556 , 561 ,
62 S .Ct . 398 , 401 , 86 L.Ed. 452 ( 1942 ).
'

The issue has not arisen solely in cases
brought under the Contract Clause. Memphis
Gas Co . v . Beeler , 315 U .S . 649 , 62 S.Ct . 857 ,
86 L . Ed . 1090 ( 1942 ) , was a Commerce Clause
case where appellant s constitutional challenge
'

3

The court held that “ the word ‘place' was intended to mean the forum state. ’ ’ 240 Cal . Rptr. , at 560 . It
added: “ We do not find reasonable Volt’ s interpretation that the ‘place ’ where the project is located be
construed to mean not only the state of California but also the nation of the United States of America ."
Ibid .

4

I do not disagree with the Court ’ s holding , ante, at 1254- 1255 , that the FAA does not pre-empt state
arbitration rules , even as applied to contracts involving interstate commerce, when the parties have
agreed to arbitrate by those rules to the exclusion of federal arbitration law . I would not reach that
question , however , because I conclude that the parties have made no such agreement .
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to a state tax was dependent on a particular
interpretation of a contract under which
appellant operated . While we sustained the
Tennessee court 's construction of that contract
( and thus did not reach the federal issue ) , we
emphasized that the “ meaning and effect of the
contract " were “ local questions conclusively
settled by the decision of the state court save
only as this Court , in the performance of its
duty to safeguard an asserted constitutional
right , may inquire whether the decision of the
state question rests upon a fair or substantial
basis." Id . , at 654, 62 S.Ct . , at 861 .

Indeed , our ability to review state- law
decisions in such circumstances is not limited
to the interpretation of contracts . In Rogers v.
Alabama , 192 U .S. 226, 24 S . Ct . 257, 48
L. Ed . 417 ( 1904 ) , we noted the
“ necessary and well settled rule that the
exercise of jurisdiction by this court to
protect constitutional rights cannot be
declined when it is plain that the fair result
of a decision is to deny the rights . It is well
known that this court will decide for itself
whether a contract was made as well as
whether the obligation of the contract has
been impaired . But that is merely an
illustration of a more general rule . Id . , at
230 , 24 S .Ct . , at 258 (citation omitted ).
We accordingly reversed the state court 's
dismissal , on grounds of “ prolixity", of
petitioner 's motion to quash an indictment
"

5

While in this case the federal right at issue is
a statutory , not a constitutional one , the
principle under which we review the antecedent
question of state law is the same . Where “ the
existence or the application of a federal right
turns on a logically antecedent finding on a
matter of state law , it is essential to the Court 's
performance of its function that it exercise an
ancillary jurisdiction to consider the state
question . Federal rights could otherwise be
nullified by the manipulation of state law . "
Wechsler, The Appellate Jurisdiction of the
Supreme Court: Reflections on the Law and the
Logistics of Direct Review , 34 Wash . & Lee
L. Rev . 1043, 1052 ( 1977 ). See also Hill , The
Inadequate State Ground , 65 Colum . L . Rev .
943 ( 1965 ).

No less than in the cited cases, the right of
the instant parties to have their arbitration
agreement enforced pursuant to the Federal
Arbitration Act could readily be circumvented
by a state-court construction of their contract as
having intended to exclude the applicability of
federal law . It is therefore essential that , while
according due deference to the decision of the
state court , we independently determine
whether we “ clearly would have judged the
issue differently if [ we ] were the state's highest
court ." Wechsler , supra , at 1052.h

As in Rogers , we have frequently declined to be hound by state procedural rulings that would have
prevented us from reaching the federal issue . See , e .g . , Davis v. Wechsler , 263 U .S. 22, 24, 44 S.Ct.
13, 14, 68 L. Ed . 143 ( 1923); Brown v . Western R Co . of Ala . , 338 U .S. 294, 295-297, 70 S.Ct . 105,
106- 107 , 94 L. Ed . 100 ( 1949); NAACP v Alabama ex rel . Patterson , 357 U . S. 449, 454-458, 78 S.Ct .
1163, 1167- 1170, 2 L . Ed . 2d 1488 ( 1958); James v Kentucky , 466 U.S. 341, 348-349, 104 S.Q. 1830,
1835 1836, 80 L. Ed . 2d 346 ( 1984 ). While in recent years we may have been more willing to examine
slate procedural rulings, see e .g . , Henry v . Mississippi , 379 U .S . 443, 85 S.Ct . 564, 13 L. Ed . 2d 408
( 1965 ) , one study of our cases has concluded that wc have historically shown less deference to state
substantive decisions on ancillary questions than to similar procedural decisions. Hill , The Inadequate
State Ground , 65 Colum . L . Rev . 943, 991 ( 1965 ); cf . Davis , supra , 263 U .S. , at 25 , 44 S .Ct . , at 14 .

.

-

6

returned against him by a grand jury from
which all blacks had been excluded .5

.
.

While the principle of independent review by this Court of the adequacy of the state court 's ruling is
clear , the proper standard for such review poses a more difficult question . Indeed , our cases have
employed a wide range of standards, ranging from de novo review , e .g ., Appleby v . City of New York ,
271 U .S . 364 , 380, 46 S.Ct . 569, 573, 70 L. Ed . 992 ( 1926) ("[ W ]e must give our own judgment ...
and not accept the present conclusion of the state court without inquiry"), to inquiring whether the state
judgment rested on a "fair or substantial basis ," Memphis Gas Co. v . Beeler , 315 U .S. 649 , 654, 62
S.Ct . 857 , 861 , 86 L . Ed . 1090 ( 1942); Demorest v . City Bank Co . , 321 U .S. 36, 42 , 64 S.Ct . 384, 388,
88 L . Ed . 526 ( 1944). to determining whether the state court’ s decision was " palpably erroneous,"
Phelps v . Board of Education , 300 U .S. 319, 323, 57 S .Ct . 483, 485 , 81 L. Ed . 674 ( 1937 ). 1 have no
doubt that the proper standard of review is a narrow one , but I see no need for purposes of the present
case to settle on a precise formulation . As will appear below , the state court’ s construction of the
choice-of -law clause cannot be sustained regardless of the standard employed .
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Arbitration is, of
a matter of
contract and a party cannot be required to
submit to arbitration any dispute which he has
not agreed so to submit. ” Steelworkers v .
Warrior & Gulf Co . , 363 U .S . 574 , 582 , 80
S .Ct . 1347 , 1353, 4 L . Ed . 2d 1409 ( 1960). I
agree with the Court that “ the FA A does not
require parties to arbitrate when they have not

course , “

agreed to do so. ” Ante , at 1254 . Since the FA A
merely requires enforcement of what the parties
have agreed to , moreover, they are free if they
wish to write an agreement to arbitrate outside
the coverage of the FA A . Such an agreement
would permit a state rule , otherwise pre-empted
by the FAA , to govern their arbitration . The
substantive question in this case is whether or
not they have done so . And that question , we
have made clear in the past , is a matter of
federal law .

Not only does the FAA require the
enforcement of arbitration agreements , but we
have held that it also establishes substantive
federal law that must be consulted in
determining whether (or to what extent ) a given
contract provides for arbitration . We have
stated this most clearly in Moses H . Cone
Memorial Hospital v . Mercury Construction
Corp . , 460 U .S. 1 , 24-25 , 103 S.Ct . 927,
941 -942 , 74 L . Ed . 2d 765 ( 1983 ):
“ Section 2 [of the FAA ] is a congressional
declaration of a liberal federal policy
favoring arbitration agreements , notwith standing any state substantive or procedural
policies to the contrary . The effect of the
section is to create a body of federal
substantive law of arbitrability , applicable
to any arbitration agreement within the
coverage of the Act. ... [T] he Courts of
Appeals have ... consistently concluded that

7

questions of arbitrability must be addressed
with a healthy regard for the federal policy
favoring arbitration . We agree. The
Arbitration Act establishes that , as a matter
of federal law , any doubts concerning the
scope of arbitrable issues should be resolved
in favor of arbitration , whether the problem
at hand is the construction of the contract
language itself or an allegation of waiver,
delay , or a like defence to arbitrability . ”

More recently , in Mitsubishi Motors v . Soler
Chrysler- Plymouth , Inc . , 473 U .S . 614, 105
S . Ct . 3346 , 87 L. Ed . 2d 444 (1985 ), we stated
that a court should determine whether the
parties agreed to arbitrate a dispute “ by
applying the ‘federal substantive law of
arbitrability . ’ ” Id . , at 626 , 105 S .Ct . , at 3353,
quoting Moses Cone , supra , 460 U . S. , at 24 ,
103 S .Ct . , at 941 . See also Southland Corp . v .
Keating , 465 U .S. 1 , 104 S.Ct . 852 , 79
L . Ed . 2d 1 ( 1984).
The Court recognizes the relevance of the
Moses Cone principle but finds it unoffended by
the Court of Appeal ’ s decision , which , the
Court suggests , merely determines what set of
procedural rules will apply . Ante , at 1254.7 I
agree fully with the Court that “ the federal
policy is simply to ensure the enforceability ,
according to their terms , of private agreements
to arbitrate , ” ibid . , but I disagree emphatically
with its conclusion that that policy is not
frustrated here . Applying the California
procedural rule , which stays arbitration while
litigation of the same issue goes forward ,
means simply that the parties' dispute will be
litigated
rather than arbitrated . Thus,
interpreting the parties’ agreement to say that
the California procedural rules apply rather than
the FAA , where the parties arguably had no
such intent , implicates the Moses Cone
principle no less than would an interpretation of

Some of the Court ’ s language might be read to suggest that the Moses Cone principle applies only to
construction of the arbitration clause itself . Ante , at 1254 ( “ ambiguities as to the scope of the
arbitration clause itself Imust be ] resolved in favor of arbitration ” ). Such a reading is flatly contradicted
by Moses Cone . In language the Court omits from its quotation , ante , at 1253- 1254, we made clear that
the liberal rule of construction in favor of arbitrability applies “ whether the problem at hand is the
construction of the contract language itself or an allegation of waiver , delay , or a like defense to
arbitrability . ” Moses Cone , supra, 460 U .S. , at 25 , 103 S.Ct . , at 941 .
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the parties ' contract that erroneously denied the
existence of an agreement to arbitrate . 8

While appearing to recognize that the state
court 's interpretation of the contract does raise
a question of federal law , the Court nonetheless
refuses to determine whether the state court
misconstrued that agreement . There is no
warrant for failing to do so. The FAA requires
that a court determining a question of
arbitrability not stop with the application of
state-law rules for construing the parties'
intentions , but that it also take account of the
command of federal law that “ those intentions
[ be ] generously construed as to issues of
arbitrability . " Mitsubishi Motors , supra , 473
U .S . , at 626, 105 S . Ct. , at 3354. Thus , the
decision below is based on both state and
federal law , which are thoroughly intertwined .
In such circumstances the state-court judgment
cannot be said to rest on an “ adequate and
independent state ground" so as to bar review
by this Court . See Enterprise Irrigation Dist . v .
Farmers Mutual Canal Co. , 243 U .S . 157 , 164,
37 S .Ct . 318 , 320 , 61 L. Ed . 644 ( 1917 ) ( “ But
where the non -federal ground is so interwoven
with the other as not to be an independent
matter .. . our jurisdiction is plain " ). With a
proper application of federal law in this case ,
the state court 's judgment might have been
different , and our review is therefore not
barred . Cf . Ake v . Oklahoma , 470 U .S . 68 ,
74-75 , 105 S .Ct . 1087 , 1091- 1092 , 84 L . Ed . 2d
53 ( 1985 ) ( “ [ W ]hen resolution of the state
procedural law question depends on a federal
constitutional ruling , the state- law prong of the
court ' s holding is not independent of federal
law , and our jurisdiction is not precluded " ) .

II

Construed with deference to the opinion of
the California Court of Appeal , yet “ with a
healthy regard for the federal policy favoring
arbitration ," Moses Cone , supra , 460 U .S . , at
24 , 103 S .Ct . , at 941 , it is clear that the
the
bear
choice-of- law clause cannot
8

755327

interpretation the California court assigned to
it .
Construction of a contractual provision is , of
course , a matter of discerning the parties'
intent . It is important to recall , in the first
place , that in this case there is no extrinsic
evidence of their intent . We must therefore rely
on the contract itself . But the provision of the
contract at issue here was not one that these
parties drafted themselves. Rather , they
incorporated portions of a standard form
contract commonly used in the construction
industry . That makes it most unlikely that their
intent was in any way at variance with the
purposes for which choice-of-law clauses are
commonly written and the manner in which
they are generally interpreted .
It seems to me beyond dispute that the
normal purpose of such choice-of- law clauses is
to determine that the law of one State rather
than that of another State will be applicable ;
they simply do not speak to any interaction
between state and federal law . A cursory glance
at standard conflicts texts confirms this
observation : they contain no reference at all to
the relation between federal and state law in
their discussions of contractual choice-of - law
clauses. See e .g . R . Weintraub , Commentary
on the Conflict of Laws § 7.3C ( 2d ed . 1980 );
E . Scoles & P. Hay , Conflict of Laws 632-652
( 1982 ); R . Leflar, L . McDougal , & R . Felix ,
American Conflicts Law § 147 ( 4 th ed . 1986 ) .
The same is true of standard codifications. See
Uniform Commercial Code § 1 - 105( 1 ) ( 1978 );
Restatement (Second ) of Conflict of Laws
§ 187 ( 1971 ). Indeed the Restatement of
Conflicts notes expressly that it does not deal
with “ the ever- present problem of determining
the respective spheres of authority of the law
and courts of the nation and of the member
States." Id ., § 2, Comment c . Decisions of this
Court fully bear out the impression that
choice-of- law clauses do not speak to any
state- federal issue. On at least two occasions
we have been called upon to determine the

Whether or not “ the California arbitration rules .. . generally foster the federal policy favoring
arbitration , ” ante , at 1254 , n . 5, is not the relevant question . Section 2 of the FAA requires courts to
enforce agreements to arbitrate , and in Moses Cone we held that doubts as to whether the parties had so
agreed were to be resolved in favor of arbitration . Whether California’ s arbitration rules are more likely
than federal law to foster arbitration , i .e . , to induce parties to agree to arbitrate disputes , is another
matter entirely . On that question it is up to Congress, not this Court , to “ fashion[ ] a legislative
response , ” ibid . , and in the meantime we are not free to substitute our notions of good policy for
federal law as currently written .

-
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applicability vel non of the FA A to contracts
containing choice-of- law clauses similar to that
at issue here. Despite adverting to the
choice-of-law clauses in other contexts in our
opinions, we ascribed no significance whatever
to them in connection with the applicability of
the FA A . Scherk v . Alberto Culver Co . , 417
U . S. 506, 94 S .Ct . 2449 , 41 L. Ed . 2d 270
( 1974 ) ; Bernhardt v . Polygraphic Co . 350 U . S .
198 , 76 S .Ct . 273, 100 L. Ed . 199 ( 1956 ) .g The
great weight of lower court authority similarly
rejects the notion that a choice-of - law clause
renders the FA A inapplicable . 10 Choice-of- law
clauses simply have never been used for the
purpose of dealing with the relationship
between state and federal law . There is no basis
whatever for believing that the parties in this
case intended their choice-of -law clause to do
so.
Moreover , the literal language of the contract
gives no
“ the law of the place"
indication of any intention to apply only state
law and exclude other law that would normally
be applicable to something taking place at that
location . By settled principles of federal
supremacy , the law of any place in the United
States includes federal law . See Claflin v
Houseman , 93 U .S. 130 , 136 , 23 L . Ed . 833
( 1876); Hauenstein v . Lynham , 100 U . S. 483,

-

—

—

25 L. Ed . 628 ( 1880) ( “ [T]he
Constitution , laws , and treaties of the United
States are as much a part of the law of every
State as its own local laws and Constitution" ) .
As the dissenting judge below noted , “ under
California law , federal law governs matters
cognizable in California courts upon which the
United States has definitively spoken ." 240
Cal . Rptr. , at 563 (opinion of Capaccioli , J . )
Thus , “ the mere choice of California law is not
a selection of California law over federal law
... " Id . , 240 Cal . Rptr ., at 564 . In the absence
of any evidence to the contrary it must be
assumed that this is what the parties meant by
“ the law of the place where the Project is
located .’ ’
Indeed , this is precisely what we said when
we once previously confronted virtually the
same question . In Fidelity Federal Savings &
Loan Assn . v . De la Cuesta , 458 U .S. 141 , 102
S .Ct 3014 , 73 L. Ed . 2d 664 ( 1982 ) , a contract
provision stated : “ This Deed of Trust shall be
governed by the law of the jurisdiction in which
the Property is located ." Id . , at 148 , n . 5, 102
S .Ct . , at 3020 , n . 5. Rejecting the contention
that the parties thereby had agreed to be bound
solely by local law , we held : “ Paragraph 15
provides that the deed is to be governed by the
‘law of the jurisdiction ’ in which the property is

490 ,

9

In Scherk , the contract contained the following clause: “ The laws of the State of Illinois , U .S. A . shall
apply to and govern this agreement , its interpretation and performance." 417 U .S. , at 509, n . 1 , 94
S.Ct . , at 2452 , n. 1 . Despite discussing the effect of that clause in a different context , id . , at 519 , n .
13, 94 S.Ct . , at 2457 , n . 13, we did not consider the possibility that the FAA might not apply because
of the parties’ choice of the law of Illinois. Similarly in Bernhardt the contract provided for arbitration
under New York law . While we recognized a choice-of-law problem as to whether New York or
Vermont law was applicable , 350 U .S . , at 205 , 76 S.Ct . , at 277 , we resolved the question of
arbitrability under the FAA without any reference to the choice of law clause .

10

See , e .g . , Huber , Hunt & Nichols , Inc . v . Architectural Stone Co . , 625 F. 2d 22 , 25- 26, n . 8 ( CA5
1980 ); Commonwealth Edison Co . v . Gulf Oil Corp. , 541 F. 2d 1263, 1268- 1271 ( CA7 1976 ); Burke
County Public Schools Board of Education v . The Shaver Partnership , 303 N . C. 408 , 420-424 , 279
S. F .2d 816 , 823-825 ( 1981 ); Episcopal Housing Corp . v . Federal Ins . Co . , 269 S.C. 631 , 637 , n . 1 ,
239 S. E . 2d 647 , 650, n . 1 ( 1977 ); Tennessee River Pulp & Paper Co. v . Eichleay Corp , , 637 S .W . 2d
853, 857 858 (Tenn . 1982); Mamlin v. Susan Thomas , Inc . , 490 S. W . 2d 634, 636-637
( Tex . Civ . App. 1973); see also Liddington v . The Energy Group Inc . , 192 Cal . App . 3d 1520, 238
Cal . Rptr . 202 ( 1987 ) ( reversing trial court ruling that had applied § 1281.2( c) rather than the FAA
because choice-of-law clause specified contract would be construed under California law ) . But see
Garden Grove Community Church v . Pittsburgh- Des Moines Steel Co . 140 Cal . App.3d 251 , 262, 191
Cal . Rptr. 15, 20 ( 1983); Standard Co . of New Orleans , Inc. v . Elliott Construction Co. , 363 So. 2d 671 ,
677 ( La . 1978 ) .
Stanford contends that because the Garden Grove decision antedated the conclusion of the present
contract , it must have informed the language the parties used . Brief for Appellee 31 -32 ; Tr. of Oral
Arg. 35 . This argument might have greater force if the clause had been one the parties actually
negotiated , rather than one they incorporated from an industry - wide form contract . In any case it is
impossible to believe that , had they actually intended that a result so foreign to the normal purpose of
choice-oFlaw clauses flow from their agreement , they would have failed to say so explicitly .

- -
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located ; but the ‘law of the jurisdiction '
includes federal as well as state law . ” Id . , at
157, n . 12 , 102 S .Ct , at 3024 , n . 12. We
should similarly conclude here that the
choice-of - law clause was not intended to make
federal law inapplicable to this contract .

Ill
Most commercial contracts written in this
country contain choice-of - law clauses , similar
to the one in the Stan ford-Volt contract ,
specifying which State’ s law is to govern the
interpretation of the contract. See Scoles &
Hay , Conflict of Laws, at 632-633 ( “ Party
autonomy means that the parties are free to
select the law governing their contract , subject

to certain limitations. They will usually do so
by means of an express choice-of -law clause in
their written contract ” ). Were every state court
to construe such clauses as an expression of the
parties’ intent to exclude the application of
federal law , as has the California Court of
Appeal in this case , the result would be to
render the Federal Arbitration Act a virtual
nullity as to presently existing contracts. I
cannot believe that the parties to contracts
intend such consequences to flow from their
insertion of a standard choice-of-law clause.
Even less can I agree that we are powerless to
review decisions of state courts that effectively
nullify a vital piece of federal legislation . I

respectfully dissent .
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Severability of arbitration clause
Arbitration
Compelling arbitration
Customer
commencing litigation claiming contract was fraudulently induced Stockbroker seeking
Whether the existence of the fraud revokes the operation of the
to compel arbitration
Whether the arbitration agreement is severable from the principal
arbitration clause
Federal Arbitration Act , sec 3 ; 4 .
contract

—

— —

—

A customer entered into a number of agreements with a stockbroker . All of the agreements
stipulated that any controversy arising out of or related to the contract would be referred to
arbitration .
The customer commenced proceedings claiming that:
( a ) the stockbroker had misrepresented the nature of some of the investments contemplated
by the agreements; and
( b ) she did not know the true nature and effect of the documents and that had she known she
would not have signed them .
The stockbroker responded by filing a petition to compel arbitration pursuant to the
Federal Arbitration Act . This Act governed the matter , as the dispute involved securities
transactions in interstate commerce .
The Act provided that , in contracts involving interstate commerce, a written arbitration
agreement was valid and enforceable. Accordingly a trial court is required to order a matter
to arbitration unless there were grounds for revocation of the arbitration agreement ( sec 3
and 4).
The trial Court dismissed the stockbroker’s petition , finding that its conduct amounted to
fraudulent inducement , and this fraud permeated the entire contract , including the arbitration
agreement . The stockbroker appealed to the Court of Appeal .
Held: appeal dismissed .

1. Allegations of fraud in the inception or execution of a contract which contained an
agreement to arbitrate were sufficient to place the issue of fraud before the Court and deny a
petition to compel arbitration .
Doyles Dispute Resolution Practice — North America
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2. The “ permeation doctrine ” which established that a petition to compel arbitration
should have been denied when fraud either induced the arbitration clause itself , or permeated
the entire agreement including the arbitration clause, had been applied to a number of cases
arising under the Federal Arbitration Act such as Main v Merrill Lynch , Pierce , Fenner &
Smith Inc 67 Cal App 3d 19 and Ford v Shearson Lehman American Express, Inc ( 1986 ) 180
Cal App 3d 1011 .
These authorities sat in contrast to the US Supreme Court decision in Prima Paint v
Conklin ( 1967 ) 388 US 395 , where it was found that , as a matter of federal substantive law , an
arbitration clause in a contract was severable from the principal contract . Therefore claims of
fraud or other defences which may vitiate the principal contract did not effect the agreement
to arbitrate . Accordingly , trial courts could only consider issues that related to the making and
performance of the agreement to arbitrate , not claims of fraud , in the inducement of the
contract generally .
As the courts have failed to clearly define the parameters for the application of the doctrine
of permeability in relation to the federal severability rule, it was not applicable in this case .
4. Although the Court disagreed with the analysis in Main and Ford and found no support
under federal law for the permeation doctrine, the result in these cases and the present one was
correct on the alternative theory suggested in Ford . That was the revocation of a contract due
to a lack of mutual assent. When the fraud went to the inception or execution of the agreement ,
so that the promisor was deceived as to the nature of his act , and actually did not know what
he was signing, or did not intend to enter into a contract at all , mutual assent was lacking , and
the contract including the arbitration clause was void .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Jones, Bell , Simpson & Abbott , MJ Abbott and DC Miller for the defendant .
Covington & Crowe , RF Schauer, M Fisch and WK Baldwin for the plaintiff .
Before: Hollenhorst PJ , Timlin and McDaniel JJ .

OPINION

I

Hollenhorst , Acting PJ: Defendants Dean
Witter Reynolds, Inc . ( Dean Witter ) and Craig
Nelson ( Nelson ) appeal from an order denying
their petition to compel arbitration . The trial
court denied arbitration because of plaintiff ’ s
allegations in her complaint that defendants had
fraudulently induced her to sign the contract
which contained the agreement to arbitrate and
that the fraud permeated the entire contract ,
including the agreement to arbitrate .

(l)

1

,Swrn , Facts1
)

In October of 1985 , plaintiff went to the
Dean Witter office in Upland and met with
Nelson for the purpose of transferring her
investment account from the Dean Witter office
in Costa Mesa which had managed her
investments since 1979 . At the time of the
transfer
Nelson had plaintiff sign a
“ Customer’ s Agreement ’ ’ and an ‘ Option
Client Information ’ ’ agreement . Both contracts

.

Under the federal Arbitration Act , the parties are entitled to a jury trial of the issue whether a valid
agreement to arbitrate exists. ( 9 U .S.C. A. § 4. ) “ The issue , ‘“ should not be determined on affidavits ,
but rather a full trial should be had.” ’ ” ( Main v Merrill Lynch , Pierce , Fenner & Smith , Inc . ( 1977 )
67 Cal . App .3d 19, 24 [ 136 CaI . Rptr. 378 ]. ) Accordingly , in ruling on a petition to compel arbitration ,
the court should merely determine whether plaintiff has alleged sufficient facts of fraud directed at the
making of the arbitration agreement to warrant a trial on the issue of the validity of the agreement .

.

The facts are taken from the plaintiff ’s original and first amended complaints as supplemented by the
facts set forth in the declarations submitted by the parties in connection with the petition to compel

arbitration
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include agreements to arbitrate any controversy
arising out of or related to the contract.
Additionally both contracts state that all terms
of the agreement shall be included in any
subsequent agreement . Plaintiff signed a
second “ Option Client Information " agreement
in 1987 which contained the same terms. In
1988 , plaintiff filed suit when she learned
defendants had lost her $180 ,000 investment ,
contending that defendants had misrepresented
the nature of the OEX index options in which
she had invested by stating they were a low risk
investment when in fact they were high risk ,
had concealed the full extent of her losses and
had sold her stock to cover her losses.
When defendants demanded arbitration under
the two contracts signed in 1985 , plaintiff filed
a first amended complaint wherein she alleged
that at the time she signed the contracts in
1985 , defendants told her that the contracts
simply were documents necessary to open her
account , that they did not affect her legal rights
and that it was not necessary to read them . She
contends she was not given the opportunity to
read the documents and was not advised of the
agreement to arbitrate . Additionally , she
alleges she was not told that the document
entitled “ Option Client Information" was
actually a contract , the terms of which were set
forth on the back of the form . Finally , plaintiff
contends she did not know the true nature and
effect of the documents and that had she known
she would not have signed them . 2

Defendants filed their petition to compel
arbitration wherein they alleged that both the
contracts signed in 1985 and the “ Option
Client Information " contract signed in 1987
required plaintiff to submit her claims to
arbitration . In opposition to the petition to
compel arbitration , plaintiff filed a declaration
which in essence repeated the allegations in the
complaint . She also filed a supplemental
declaration in which she stated that from time
to time after she opened her account with
defendants, she received documents or form
letters from defendants. When she received
such documents , she would call defendants and

75

QQ -I

ask what the documents were. Each time ,
defendants would tell her that it was okay to
sign the documents, that it wasn’ t necessary to
keep copies and not to worry . She further stated
that she signed such documents on defendants'
assurances that they were simply standard
documents defendants required . The 1987
“ Option Client Information" agreement was
among the documents defendant told her were
standard forms defendants required .

II
Permeation doctrine
In this case we are called upon to determine
whether the federal Arbitration Act (9 U .S .C.
§ 1 et seq . ) allows a party to avoid his
agreement to arbitrate by use of what has been
referred to by the parties as the “ permeation
doctrine ." While the parties argue its
applicability , they have not attempted to
explain or define the doctrine . But then we find
that the courts which have applied the
permeation doctrine provide little guidance in
its proper application as well . Therein lies the
problem . Because the parameters of the
doctrine have not been clearly defined in
relation to the United States Supreme Court
rule of severability under the federal
Arbitration Act , we decline to rely on it .
Nonetheless , as we explain , we find the trial
court properly denied the petition to compel
arbitration .
(2) The federal Arbitration Act provides that ,
in contracts involving interstate commerce , a
written arbitration agreement is valid and
enforceable.3 Accordingly , a trial court is
required to order a matter to arbitration unless
there are grounds for revocation of the
arbitration agreement . Prior to 1967 , the circuit
courts of appeal had been divided on the issue
of whether claims of fraud in the inducement of
a contract which contained an agreement to
arbitrate were subject to arbitration or were to
be decided by the trial court . Some courts held
as a matter of federal substantive law that the
arbitration agreement was severable from the
principal contract and therefore claims of fraud

2

Plaintiff also alleges she was not informed the option agreement gave defendants the right to sell her
stock to cover the losses and continues her allegations of fraud and misrepresentation about the nature
of the investment in OEX index options.

3

The parties concede that this matter is governed by the federal Arbitration Act as it involves securities
transactions in interstate commerce. ( Main v . Merrill Lvnch , Pierce , Fenner & Smith , Inc . , supra, 67
Cal . App.3d 19.)
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in the inducement of the principal contract did
not invalidate the arbitration agreement . Others
held that the issue of severability was to be
determined under the applicable state law .

Although Prima Paint is clear in its directive
that the trial court may decide only issues of
fraud directed at the making and the
performance of the arbitration agreement , the
courts which have applied the permeation

In Prima Paint v . Flood & Conklin ( l 967 )
388 U .S . 395 [18 L . Ed . 2d 1270 , 87 S .Ct .
1801 ], the United States Supreme Court
resolved this conflict and held that , as a matter
of federal substantive law , an arbitration clause
in a contract is severable from the principal
contract in which it is located . Therefore ,
claims of fraud or other defenses which may
vitiate the principal contract do not affect the
agreement to arbitrate . Accordingly , in ruling
on a petition to compel arbitration or an
application for a stay of court proceedings
pending arbitration , the trial “ court may
consider only issues relating to the making and
the performance of the agreement to arbitrate"
and may not “ consider claims of fraud in the
inducement of the contract generally ."4 ( Id . , at
p . 404 [ 18 L . Ed .2d at p . 1277]. ) These
principles were later determined to apply to any
contract governed by the federal Arbtration Act
whether the issue is raised in state or federal
courts . ( Southland Corp . v. Keating ( 1984 ) 465
U . S. 1 , 12 [79 L . Ed . 2d 1 , 13, 104 S .Ct . 852];
Moses H . Cone Hospital v . Mercury Constr .
Corp . ( 1983) 460 U .S . 1 , 24-25 [ 74 L. Ed . 2d
765 , 785-786, 103 S . Ct , 927 ]. )

doctrine actually have relied more on an earlier
Supreme Court decision in Moseley v .
Electronic Facilities ( 1963) 374 U .S . 167 [ 10
L . Ed . 2d 818 , 83 S .Ct . 1815], rather than
Prima Paint . In Moseley , two subcontractors
filed an action in Georgia and sought , in
addition to other relief , an injunction enjoining
the prime contractor from proceeding with its
arbitration efforts in New York , contending that
the Miller Act (40 U . S .C . §§270a-270d ) gave
the subcontractors the right to sue in the district
court where the subcontracts were performed .
The Supreme Court did not decide that issue ,
stating that before the issue of the arbitrability
of the disputes under the subcontracts could be
reached , the district court must first decide the
issue of fraud . In Moseley , the subcontractors
alleged “ that the subcontracts ... were a
fraudulent scheme to obtain a great amount of
work and material from petitioner and the other
subcontractors without making payment
therefor and to ‘browbeat ’ petitioner and his
fellow subcontractors into accepting much less
than the value of their claims . One of the means
used to effect such scheme was alleged to be
the insertion in the subcontracts of an
arbitration clause requiring arbitration of
disputes in New York ." ( Id . , at p . 171 [ 10
L. Ed . 2d at p. 821 ] . ) In finding “ that the issue
of fraud should first be adjudicated before the
rights of the parties under the subcontracts can
be determined ,’’ the court emphasized , “ that ,
as alleged here , the issue goes to the arbitration
clause itself , since it is contended that it was to
be used to effect the fraudulent scheme .” ( Ibid . ,
italics supplied . ) The court later held that
Moseley and Prima Paint were consistent .
( Prima Paint v . Flood & Conklin , supra , 388
U .S . 395 , 404 , fn . 12 110 L . Ed . 2d 1270 ,
1277-1278]. )

In Prima Paint , the plaintiff alleged that it
had been induced to enter a contract containing
an arbitration agreement by the defendants’
false representations and fraud regarding its
ability to perform the contract. The court held
that this fraud did not relate to the making or
the performance of the agreement to arbitrate.
As there was no evidence the parties intended
to withhold legal issues regarding the validity
of the contract from arbitration and no evidence
the plaintiff was fraudulently induced to agree
to arbitration , the fraud issue was to be decided
by the arbitrator . 5
4

If the court determines the arbitration agreement is valid , it must then decide what issues are to be
decided by the arbitrator . This issue is determined by reference to the language of the agreement itself .
Here, as in Prima Paint , the parties’ agreement includes “ any controversy arising out of or related to
the contract . ” Under the Prima Paint holding , this language is broad enough to include a claim of fraud
in the inducement of the contract.

5

In a dissenting opinion joined in by Justices Douglas and Stewart , Justice Black strongly criticized the
severability rule as being inconsistent with the legislative history of the Arbitration Act . Black also
argued the rule was inconsistent with the parties’ intentions. “ Prima would not have agreed to .. . the
arbitration clause but for F & C’ s fraudulent promise .. . ” ( I d . , at p. 424 [ 18 L. Ed . 2d at p. 1288 ] . )
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Thus, when Moseley and Prima Paint are
read together , they hold that, under a broadly
worded arbitration provision , fraud in the
making or performance of a principal contract
is to be decided by the arbitrator . The issue of
fraud is to be decided by the court only where it
is alleged the arbitration agreement itself was
obtained by fraud or is part of a fraudulent
scheme . It is not sufficient to allege simply that
the arbitration agreement is located in a
contract which was otherwise procured by
fraud .
The “ permeation doctrine" apparently was
originated in an appellate division of a New
York trial court , applying New York law , in
Housekeeper v. Lourie ( l 972) 39 A . D. 2d 280
[ 333 N . Y . S . 2d 932] , appeal dismissed 32
N . Y . 2d 832 [ 345 N . Y . S . 2d 1018, 299 N . E. 2d
261 ] . In that case , the allegation was that the
petitioners had been induced to enter the
agreement to terminate a partnership by their
attorney’s ( respondent’ s) representation that the
contract was the only form by which the
partnership could be terminated and that if they
did not sign the agreement , the partnership
would continue . The contract contained an
arbitration provision . In finding that the issue of
fraud should be decided by the court and not an
arbitrator , the court stated , “ [ i ] n the present
case , the petitioners’ allegations show fraud
permeating the entire agreement of April 1 ,
1970 . It may not be held as a matter of law that
this agreement resulted from ‘arm 's length
negotiations’
rendering
an
applicable
assumption that , notwithstanding the alleged
fraud , the dominant intention of the parties was
to settle their disputes by arbitration .
[ Citations. ] If the allegations of the petitioners
are true , then the entire agreement , including
the provisions for arbitration , should be
avoided as constituting a fraudulent breach of
the fiduciary relationship between an attorney
and his clients." ( Id . , at p. 938, italics
supplied . )

The court in Housekeeper was addressing a
contract governed by New York law which did
not involve the federal Arbitration Act .
California courts , however , subsequently
applied the permeation doctrine to cases arising
6
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under the federal Arbitration Act . In Main v .
Merrill Lynch , Pierce , Fenner & Smith , Inc . ,
supra , 67 Cal . App. 3d 19 and in Ford v.
Shearson Lehman American Express , Inc .
(1986) 180 Cal . App . 3d 1011 [ 225 Cal . Rptr.
895], the courts held that a petition to compel
arbitration under the federal Arbitration Act is
properly denied “ where it is alleged that fraud
either induced the arbitration clause itself , or
permeated the entire agreement including the
arbitration clause . .. . " ( Main v . Merrill Lynch ,
Pierce , Fenner & Smith , Inc . , supra , 67
Cal . App . 3d 19 , 27 . ) The court in Ford did not
independently analyze the question of whether
the permeation doctrine is applicable under the
federal Arbitration Act but relied on Main for
this proposition and the Main court relied
almost exclusively on Housekeeper and
Moseley .* The Moseley decision does not
support the permeation doctrine because , as
noted , the court in that case expressly found
that the fraud was directed at the arbitration
clause. Thus the sole support for the
permeation doctrine appears to be the
Housekeeper decision which as we previously
mentioned was applying state law and therefore
is not authority for the doctrine under the
federal Arbitration Act .

We also do not believe the Housekeeper
decision can be construed to be consistent with
Prima Paint ' s rule of severability as there were
no allegations of fraud directed at the
arbitration clause . There was no allegation , for
example, that the plaintiffs were led to believe
they had to agree to arbitration or that the
arbitration agreement was part of a fraudulent
scheme or that the parties never intended to
agree to arbitration . In fact , there is no
explanation of how or why the fraud
“ permeated" the contract . In our reading of the
Housekeeper decision , it appears the court
found the arbitration agreement invalid merely
because it was contained within a contract
which was otherwise obtained by fraud . If this
is a correct interpretation , then it is inconsistent
with Prima Paint ' s rule of severability and
cannot be applied under the federal Arbitration
Act .

In Main , the court elaborated on the
permeation doctrine and affirmed the order

The other cases relied upon by the court in Main do not aid in the analysis of the permeation doctrine as
they either did not apply or discuss the permeation doctrine and were decided long before Prima Paint
or merely quoted language from the Housekeeper decision in dicta. We do not discuss these cases.
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denying the petition to compel arbitration not
merely because the agreement to arbitrate was
contained in a contract which was otherwise
procured by fraud but because that inclusion of
the arbitration agreement itself constituted
constructive fraud . The court found that
defendants “ gained an advantage over plaintiff
by inclusion , in the lending agreement , of the
provision to arbitrate." ( Main v . Merrill Lynch ,
Pierce , Fenner & Smith , Inc ., supra , 67
Cal . App.3d 19 , 31 . ) In reaching this
conclusion , the court relied on the fact that ( 1 )
the right to select a judicial forum is a
substantial right not lightly to be deemed
waived ; ( 2 ) a federal court had criticized the
practice of securities dealers of requiring
arbitration clauses; and (3) the parties in Main ,
respectively , treated the arbitration clause as an
advantage to be held and a disadvantage to be
invalidated . In our opinion , these factors do not
support the court ’s conclusion .

First , whatever the law may be regarding
unilateral waiver of the right to select a judicial
forum , it is not instructive in the context of a
bilateral agreement to arbitrate . Where an
agreement to arbitrate exists , the parties’
mutual promises to forego a judicial
determination and to arbitrate their disputes
provide consideration for each other . Both
parties give up the same rights and thus neither
gains an advantage over the other . 7
Second , that one court has criticized the
practice of including arbitration clauses in
standardized contracts is not a basis for
ignoring an agreement to arbitrate . Arbitration
has received increasing support in the courts as
a recognized means of resolving disputes more
efficiently and more economically . ( Pacific Inv .
Co . v. Townsend ( 1976 ) 58 Cal . App .3d 1 , 9- 10
[ 129 Cal . Rptr . 489] . ) In the context of
adhesion contracts, the courts have held that the
inclusion of an arbitration provision is not per
se unconscionable , particularly in a commercial
transaction . ( Izzi v. Mesquite Country Club
7

-

(1986) 186 Cal . App.3d 1309 , 1318 [231
Cal . Rptr. 315].)

Finally , the fact that one party later seeks to
avoid his agreement to arbitrate cannot alone
preclude enforcement of the agreement . If that
were sufficient , few arbitration agreements
would be enforceable .
In Ford v . Shearson Lehman American
Express , Inc ., supra , 180 Cal . App . 3d 1011 , the
court not only approved of and applied the
permeation doctrine , but further held that
Prima Paint was not applicable . The Ford court
distinguished Main and Moseley from Prima
Paint on the grounds that the former cases
involved allegations of fraud in the making of
the contract while Prima Paint involved fraud
in the performance of the contract ( Id . , at p .
1022. ) Accordingly , the court in Ford held that
fraud in the making of the contract should be
decided by the court while the issue of fraud in
the performance is for the arbitrator to decide .
( Id . , at p . 1023. ) We disagree with the
distinction the Ford court made as it ignores the
rule in Prima Paint that the arbitration
agreement is severable from the principal
contract .

The Supreme Court in Prima Paint did not
hold that fraud which goes to the making of the
contract is for the court and fraud related to the
performance of the contract is for the arbitrator.
Rather , the court specifically and expressly
made a distinction between fraud which is
directed at the arbitration agreement and fraud
directed at the principal contract . The court
quite clearly held that only fraud directed at the
making or performance of the arbitration
agreement is to be determined by the court.
( Prima Paint v . Flood & Conklin , supra , 388
U .S . 395 , 403-404 [ 18 L . Ed . 2d 1270 ,
1277- 1278]. )
Although we disagree with the analysis in
both Main and Ford and find no support under
federal law for the permeation doctrine, we

Wc acknowledge that there may be arbitration provisions which do give an advantage to one party . The
provision in the Moseley case requiring arbitration in New York for a dispute in Georgia is illustrative
of an unfair arbitration agreement . Similarly , courts arc less inclined to uphold a provision for
arbitration before a presumptively biased arbitrator . In those cases , however , it is not the requirement of
arbitration alone which makes the provision unfair but rather the place or manner in which the
arbitration is to occur. Here the arbitration agreement does not favor either party as it allows the
customer to elect whether the arbitration is to be governed by rules of the Arbitration Committee of the
Chamber of Commerce of the State of New York , the American Arbitration Association or the Board of
Arbitration of the New York Stock Exchange .
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nonetheless find that the result in the Main and
Ford cases as well as in the present case is
correct on the alternative theory applied in the
Ford opinion . In Ford , the plaintiff alleged that
at the time he signed the agreements , he was
under the complete dominion and control of
one of the defendants and that if he in fact
signed the agreements he did not know what
they were and did not know what their effect
was. ( Ford v . Shearson Lehman American
Express , Inc. supra , 180 Cal . App . 3d l O l l ,
1025-1026. ) Based on these facts , the court in
Ford also found that the complaint sufficiently
alleged fraud in the inception , factum or
execution to render the agreement to arbitrate
void for lack of mutual assent . ( Id ., at p .
1028 . ) “ ‘If the fraud goes to the inception or
execution of the agreement , so that the
promisor is deceived as to the nature of his act ,
and actually does not know what he is signing ,
or does not intend to enter into a contract at all ,
mutual assent is lacking , and it is void ...
[ Citation . ]' “ ( Ibid . )

We agree that if a party is unaware he is
signing any contract , obviously he also is
unaware he is agreeing to arbitration .
Accordingly , an allegation of fraud in the
inception or execution of the contract is
necessarily directed at both the principal
contract and the arbitration agreement
contained therein .8 In such a situation it cannot
be seriously contended that the party knew he
was signing one contract but did not know he
was agreeing to another agreement when the
two agreements are contained in the same
document .
The claim of fraud in the inception or
execution is analogous to the claim that an
agent lacked authority to sign an agreement
discussed in Kulukundis Shipping Co . v . Amtorg
Trading Corp . ( 2d Cir. 1942 ) 126 F. 2d 978. In
that case , the court properly held that the
question of the agent ’ s authority to sign a
contract which contained an arbitration
agreement was for the court . If the agent did

8
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not have the authority to sign the contract , the
agent necessarily did not have the authority to
agree to arbitration . To compel the principal to
arbitrate would have meant the principal was
bound by an arbitration agreement he denied
making . Further , had the arbitrator determined
the agent lacked the authority to sign the
contract , the arbitrator necessarily would have
determined that agent also lacked authority to
agree to arbitration . With this determination ,
the arbitrator’ s decision would in turn be a
nullity .
The alternate theory in Ford as well as the
Kulukundis case is also consistent with
Moseley . Had the court , in Moseley, referred
the issue of fraud to arbitration in New York
pursuant to the arbitration agreement , the court
would have been assisting the defendant in its
fraudulent scheme . A determination by the
arbitrator that the arbitration agreement was , as
the plaintiffs contended , a means to effect the
fraud would have been of little value to the
subcontractors who already would have
incurred the time and expense of arbitrating
their dispute in New York .
(3) Accordingly , we hold that allegations of
fraud in the inception or execution of a contract
which contains an agreement to arbitrate are
sufficient to place the issue of fraud before the
court and to deny a petition to compel
arbitration . Here the plaintiff has alleged that
defendants deceived her as to the nature and
effect of the documents she was signing and
that had she known the documents contained an
agreement to arbitrate , she would not have
signed the documents. Plaintiffs failure to read
the documents may be excusable in light of
allegations of a fiduciary relationship and
defendants' misrepresentations. ( See 1 Witkin ,
Summary of Cal . Law (9th ed . 1987 )
Contracts , §407 , pp . 366-367 . ) If the court
decides the issue of fraud in the execution of
the documents in favor of plaintiff , litigation
should proceed in court on the remaining
issues , including the fraudulent representations

Similarly , the result in Main can be explained and upheld under this theory . In that case as well , the
plaintiff had alleged a fiduciary relationship with the defendant and that because of the trust and
confidence she had in defendant she was accustomed to signing documents at the defendant’ s request
without reading the documents . ( Main v . Merrill Lynch , Pierce , Fenner & Smith , Inc ., supra, 67
Cal . App. 3d 19, 30. ) She further alleged that she did not know the true nature and effect of the
documents she was signing , that defendant misrepresented the nature and content of the documents in
order to induce plaintiff to sign them , and that plaintiff believed she was only signing documents
necessary to open an account and would not have signed them if she knew their contents. ( Ibid . )
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about the index options. If , however, the court
finds no fraud in the execution of the
documents , plaintiff will be bound by the
agreement to arbitrate and the court should
enter an order compelling arbitration . ( Ford v .
Shear son Lehman American Express , Inc .,
supra , 180 Cal . App. 3d 1011 , 1029 . )

Ill

The 1987 Contract
Defendants also contend that since plaintiff
has not set forth in her amended complaint any
allegations of fraud directed at the “ Option
Client Information " contract signed in 1987 ,
then , even if there was fraud in connection with
the first two contracts , the court erred in
denying arbitration under the third contract .9
While it is true that the fraud alleged in the
amended complaint refers only to the two
contracts signed in 1985 , plaintiff , in her
supplemental declaration in opposition to the
petition to compel arbitration , did allege that
during the course of her relationship with
defendants, defendants sent a number of
documents requesting her signature . Each time ,

^

-

according to plaintiff , defendants advised her
that these were simply standard forms required
for her account and there was nothing to worry
about . She also stated in her declaration that
she signed this document in reliance on
defendants * assurances that these were merely
standard forms . 10 In light of the allegations of a
confidential relationship existing between
plaintiff and defendants at the time this contract
was signed , whether it was reasonable for
plaintiff to rely on defendants’ assurances is a
question of fact . At this time , we simply find
that as is true with the other contracts , plaintiff
has alleged sufficient facts of fraud in the
execution of the third contract to warrant denial
of defendants’ petition to compel arbitration at
this time.

IV

Disposition
The order denying defendants' petition to
compel arbitration is affirmed . All parties to
bear their own respective costs on appeal .
Timlin , J . , and McDaniel , J . ,* concurred .

9

Plaintiffs failure to allege fraud in connection with this third contract is understandable . When
defendants first demanded arbitration in their counsel ’ s letter dated October 19, 1988, reference was
made to only the two contracts signed in 1985, copies of which were attached to the letter. Defendants
did not demand arbitration pursuant to the third contract until they filed their petition to compel
arbitration which was after plaintiffs first amended complaint was filed .

10

Defendants did not object to the trial court’s consideration of this supplemental declaration and certainly
did not contend the trial court was limited to the allegations of fraud set forth in the complaint . Thus
any error in the trial court’ s consideration of this supplemental declaration was waived . We note ,
however , that neither the federal Arbitration Act nor our comparable state procedure for a petition to
compel arbitration ( Code Civ . Proc . , §§ 1281- 1281.8) specifically requires that the grounds for
invalidating an arbitration agreement be contained in a complaint or alternatively , that they be set forth
in declarations in opposition to the petition .

Retired Associate Justice of the Court of Appeal sitting under assignment by the Chairperson of the
Judicial Council .
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Arbitration Arbitration agreements Construction of arbitration agreement Parties
agreeing to submit to the arbitral rules of named securities industry organizations
Dispute between parties Customer exercising arbitration option and submitting dispute
to AAA
Whether arbitration agreement limited
Broker seeking to stay arbitration
choice of arbitral rules to those of the named organizations .

—

—

—

—

A customer had opened securities accounts with a securities broker , and at that time had
entered into an “ Option Agreement ” and a “ Margin Agreement ” . Both agreements were in
standard form , and provided that disputes between the parties would be settled by arbitration
in accordance with the rules of the New York Stock Exchange, the American Stock Exchange
or the National Association of Securities Dealers.
The agreements had given the customer the option to elect the forum. A dispute arose
between the parties out of an alleged mishandling of the customer’s accounts. The customer
exercised its option under the agreements and served a notice of intention to arbitrate the
claims arising out of the dispute before the the American Arbitration Association.
The broker applied for a stay of arbitration submitting that the customer could have only
elected arbitration before the organizations mentioned in the option clause of the agreements.
The customer maintained in opposition that the rules of the American Stock Exchange included
the right to elect to arbitrate before the American Arbitration Association in all cases where
there had been no express agreement to submit only to the arbitration procedures of the
Exchange.

The broker relied on several federal cases in support of their contention that the option
and margin agreements were intended to and did override the provision of the American Stock
Exchange constitution The broker’s motion was denied by the Supreme Court , the decision
was affirmed by the Appellate division and the broker then appealed to the Court of Appeal

.

.

Held: appeal dismissed .

1. Unlike the agreements in the cases cited by the broker , the broker’s agreements did not
expressly state that the customer was bound to arbitrate its claim “ only before ” the named
self regulatory organizations or that the customer must submit to arbitration in accordance
with the provisions of a particular entity.

-

.

2 The term “ rules” was not defined or limited by the agreements and the customer,
therefore, was entitled to rely on the provision in the American Stock Exchange constitution.
3. Arbitration agreements are contracts and their meaning is to be determined from the
language employed by the parties under accepted rules of contract law.
4. Even if the language of the broker’s agreements could have been considered ambiguous
they would have been construed more strongly against the broker and favourably to the
customer because the broker drafted the agreements

.

[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

M Farley , BF McDonough and TA Roberts , for the appellant .
TG Eppenstein and M Eppenstein , for the respondent.
WJ Fitzpatrick and Gerard J Quinn , for the Securities Industry Ass ' n , Inc , amicus curiae .

Before: Simons, Kaye , Alexander , Titone , Hancock and Bellacosa JJ ( Wachtler CJ took no
part in the proceedings).
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Simons, J: Petitioner Cowen & Company is
a member of the American Stock Exchange
( Amex ) and petitioner Christopher Stark is one
of its registered representatives . They seek to
stay arbitration before the American Arbitration
Association ( AAA ) of a dispute with one of
their customers, respondent Jeffrey Anderson .
The courts below denied the stay . The issue
presented is whether the agreements entered
into between petitioners and respondent permit
respondent to arbitrate his claims before the
AAA or limit him to arbitration before
various securities industry self - regulatory
organizations, i . e. , the New York Stock
Exchange , the American Stock Exchange or
the National Association of Securities Dealers.
We conclude that the agreements permit
arbitration before the AAA and therefore affirm
the order of the Appellate Division , 155
A . D. 2d 243, 546 N . Y .S . 2d 621 .
In July 1986 respondent opened securities
accounts with petitioners . When he did so , he
signed an “ Option Agreement '’ 1 and “ Margin
Agreement ” ,2 both in standard form , which
contained clauses providing that disputes
between the parties should be settled by
arbitration in “ accordance with the rules, then
in effect ” of the New York Stock Exchange ,
American Stock Exchange or the National
Association of Securities Dealers. The
agreements gave respondent the option to elect
the forum .

On December 29, 1988 respondent served a
notice of intention to arbitrate claims arising
out of the alleged mishandling of his accounts
before the AAA . Petitioners applied for a stay
contending that respondent could only elect
arbitration before the New York Stock
Exchange , the American Stock Exchange or the
1

2

3

National Association of Securities Dealers.
Respondent maintained in opposition that
arbitration before AAA was proper because the
“ rules of the Amex ” , referred to in the option
and margin agreements , included the “ Amex
Window ” ( Amex const. , art . VIII , § 2[ c ] )
which authorized him to do so.3
The Supreme Court denied the stay , holding
that the rules of the American Stock Exchange
include a right on the part of respondent to
“ ‘elect to arbitrate before the American
Arbitration Association ... unless the customer
has expressly agreed , in writing , to submit only
to the arbitration procedure of the Exchange’ ”
( quoting Amex const. , art . VIII , § 2[c] ). The
court concluded respondent had not limited
himself to arbitration before the Amex in the
agreements and , therefore , that the exception
precluding arbitration before the AAA did not
apply . The Appellate Division , 155 A . D. 2d
243, 546 N . Y . S. 2d 621 affirmed and we
granted leave to appeal .
[1,2] Arbitration agreements are contracts
and their meaning is to be determined from the
language employed by the parties under
accepted rules of contract law ( Matter of
American Ins . Co . [ Messinger Aetna Cas . &
Sur . Co. ], 43 N . Y . 2d 184 , 193-194, 401
N . Y .S . 2d 36, 371 N . E . 2d 798; Stanley & Son
v . Trustees of Hackley School , 42 N . Y . 2d 436 ,
438-440 , 397 N . Y .S . 2d 985 , 366 N . E . 2d 1339;
cf , Sahlosky v . Gordon Co. , 73 N . Y . 2d 133,
137 , 538 N . Y .S.2d 513, 535 N . E. 2d 643 ) . The
option and margin agreements before the court
authorize respondent to elect arbitration “ in
accordance with the rules ... [of the] American
Stock Exchange ” . The Amex constitution , in
turn , defines the term “ rules of the Exchange ”
to “ include the Constitution and all rules

—

“ I agree that any controversy arising out of or relating to my account with you ... shall be settled by
arbitration in accordance with the rules then in effect of the New York Stock Exchange , the American
Stock Exchange or the NASD as I may elect . ”
“ Any controversy arising out of or relating to my accounts ... shall be settled by arbitration in
accordance with the rules, then in effect , of the NASD or the Board of Directors of the New York Stock
Exchange , Inc. or the American Stock Exchange , Inc . as I may elect . ”

The section provides in part:
“ Sec 2 . Arbitration shall be conducted under the arbitration procedures of this Exchange , except
as follows.
... (c ) if any of the parties to a controversy is a customer , the customer may elect to
arbitrate before the American Arbitration Association in the City of New York , unless
the customer has expressly agreed , in writing , to submit only to the arbitration procedure
of the Exchange. ”
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adopted pursuant thereto" ( Amex const . , art . I ,
§ 3[ a ] [emphasis added ] ) . The “ Arbitration
Procedure" of the Amex , outlined in its
constitution , states that “ the customer may
elect to arbitrate before the American
Arbitration Association . .. unless the customer
has expressly agreed . .. to submit only to the
arbitration procedure of the Exchange" ( Amex
const., art . VIII , § 2[ c ] ). Inasmuch as
respondent did not agree to limit the arbitration
to the self - regulating organizations, the plain
language of the stock and margin agreements
grant him the right under the Amex constitution
to elect to arbitrate the dispute before the AAA .
Petitioners rely on several Federal cases to
support their contention that the option and
margin agreements were intended to and did
override the provision of the Amex constitution
and limit arbitration to one of the three
specifically named self- regulatory bodies.
However , the contract language in three of
those cases is significantly different from the
language petitioners used . Thus , in Merrill
Lynch , Pierce , Fenner & Smith v . Georgiadis ,
903 F. 2d 109 , 110 [ 2d Cir ], the customer
signed a “ Standard Options Agreement" which
stated , “ ‘[ a]ny controversy between us ... shall
be settled by arbitration only before the
National Association of Securities Dealers ,
Incorporated , or the New York Stock
Exchange , or an Exchange located in the
United States upon which listed options
transactions are executed ' " (emphasis added ).
When the customer attempted to invoke the
“ Amex Window" by filing a demand for
arbitration with the AAA , the Court of Appeals
construed the language of the agreement strictly
and limited arbitration to one of several
designated fora . Although the “ Amex
Window " allowed the customer to arbitrate
before the AAA , the parties had agreed
otherwise and their agreement was held
controlling.
Similarly , in ( Piltch v . Merrill Lynch , Pierce ,
Fenner & Smith , 714 F.Supp . 537 [ D. D.C. ] ) ,
the customers signed a standard option
agreement providing in part that “ ‘[ a ]ny
controversy . .. arising out of such option
transactions or this agreement shall be settled
by arbitration before the National Association
of Securities Dealers, Incorporated , or the New
York Stock Exchange , or the American Stock
Exchange , only .' " ( 714 F. Supp. at 537
[emphasis added ] . ) The court held that because
Doyles Dispute Resolution Practice

—

75, 339

they had agreed to settle all disputes before the
three self - regulatory organizations listed in the
options agreement, they were not entitled to use
the “ Amex Window " to elect the AAA forum
( see also , PaineWebber Inc . v . Pitchford , 721
F.Supp. 542 , 543 [ S . D. N . Y . ], affd sub nom .
PaineWebber , Inc v. Rutherford , 903 F. 2d 106
[ 2d Cir . ) [ no arbitration before AAA where
customer agreement stated “ ‘( a ) ny controversy
between us ... shall be settled by arbitration , in
accordance with the rules , then obtaining , of
either the Arbitration Committee of the New
York Stock Exchange , American Stock
Exchange , National Association of Securities
Dealers or where appropriate , Chicago Board
Option Exchange or Commodities Futures
Trading Commission ' " (emphasis added ) ] ).

These cases , rather than supporting
petitioners ' argument , illustrate that they could
easily have limited the forum for arbitration to
one of the three named organizations by so
stating in the option and margin agreements had
they chosen to do so. Unlike the clauses in the
agreements in the cases cited above , however ,
petitioners' agreements do not expressly state
that respondent is bound to arbitrate their claim
“ only before" the three self - regulatory
organizations or that the customer must submit
to arbitration in accordance with the procedures
of a particular entity . They state instead
arbitration shall be “ in accordance with the
rules" of the New York Stock Exchange , the
American Stock Exchange or the National
Association of Securities Dealers. The term
“ rules" is not defined or limited by the
agreements and respondent is , therefore ,
entitled to rely on the provision in the Amex
constitution .
[3] Petitioners have cited some Federal
District Court cases which refused to interpret
the term “ rules of the Amex " to encompass the
Amex Window provision in the Amex
constitution and construed customer agreements
similar to those at issue here as foreclosing
arbitration before the AAA ( see , Hybert v .
Shearson Lehman! American Express , 1989 WL
64450 [ U .S . Dist .Ct . , N . D. I 11. , June 8 , 1989 ];
Bear Stearns <£ Co . v . Karol & Assocs . , 728
F.Supp. 499 , 500 , 503-504 [ N . D. I11. ];
PaineWebber Inc . v . Astrella , No . 89-2268
[ U .S . Dist .Ct . , N .J . , Sept . 6, 1989 ] ). We prefer
to rest our decision upon settled rules of
contract law and read the language according to
its clear meaning . Indeed , even if the language
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of petitioners’ agreements could be considered
ambiguous we would construe it most strongly
against petitioners and favorably to respondent
because petitioners drafted the agreements
( Matter of PaineWebber , Inc . v . Webb , 155
A . D. 2d 938 , 548 N . Y .S . 2d 120; see , Jacobson
v. Sassower , 66 N . Y . 2d 991 , 993, 499
N . Y .S . 2d 381 , 489 N . E. 2d 1283; 67 Wall St .
Co . v . Franklin Natl . Bank , 37 N . Y . 2d 245 ,
249, 371 N . Y .S . 2d 915 , 333 N . E . 2d 184 ) .

Accordingly , the order of the Appellate
Division should be affirmed , with costs.

Kaye, Alexander, Titone, Hancock and
Bellacosa, JJ., concur.
Wachtler, C.J., taking no part .

Order affirmed , with costs.

[H80-009] SECURITIES INDUSTRY ASSOCIATION & ORS v CONNOLLY & ORS
United States Court of Appeals, First Circuit
Judgment delivered 31 August 1989
Full text of judgment below

—

Arbitration — Legislation affecting validity of pre - dispute arbitration agreements
Preemption of state legislation
Commonwealth appealing against declaration that
regulations were unconstitutional and the granting of an injunction barring their
Regulations concerning pre -dispute arbitration agreements operating to
enforcement
Whether the Regulations were preempted by the Federal Arbitration
limit arbitration
Federal Arbitration Act , sec 2 .
Act

—

—

— —

Upon the adoption of Mass Reg Code tit 950 SS 12.204(G )( l )(a )-(c) ( “ the Regulations” )*
a trade association sued in the federal District Court seeking a declaration that the Regulations
were unconstitutional because they conflicted with the provisions and policies of the Federal
Arbitration Act ( FAA ) 9 USC SS 1 14. The association also sought a preliminary injunction
barring enforcement of the Regulations. The District Court granted declaratory and injunctive
relief in the association 's favor. The Commonwealth of Massachusetts appealed against this
decision.
The Regulations treated standard -form Pre- Dispute Arbitration Agreements ( PDAAs) in
the securities industry in a manner patently hostile to arbitration , when compared to the
treatment of other standard -form contracts under Massachusetts law. Among other things, the
Regulations barred firms from requiring individuals to enter PDAAs as a non negotiable
condition precedent to account relationships; ordered that the prohibition be brought
“ conspicuously ” to the attention of prospective customers; and demanded full written
disclosure of the legal effect of the pre dispute arbitration contract or clause.

-

-

-

The Supremacy Clause of Article VI of the federal Constitution prevented the states from
impinging on federal law and policy. Section 2 of the FAA provided that:
“ A written provision in any maritime transaction or a contract evidencing a transaction
involving commerce to settle by arbitration a controversy thereafter arising out of such
contract or transaction, ... shall be valid , irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of any contract.”
The Commonwealth submitted that the state law treated arbitration agreements like other
contracts between businesses and consumers, that is, it regulated them as extensively as
necessary for the public welfare. It was also argued that notwithstanding the federal rule,
Congress had carved out an exception to the FAA by permitting states concurrently to regulate
securities transactions The Commonwealth further submitted that the Regulations did not
govern PDAAs, but rather purported to address broker dealers who would have required
customers to sign PDAAs

.

.

-

Held: appeal dismissed .
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1 . The Regulations were preempted by the FAA. This was because they treated
standard -form PDA As more severely than standard -form contracts were generally treated ,
and because the policies underlying the Regulations and their method of enforcement conflicted
with the national policy favoring arbitration .
2. In enacting the FAA , Congress evinced an unmistakable “ federal policy favoring the
arbitration agreements 7 ’ , one which was to be applied liberally . ( Hospital v Mercury Constr
Corp 460 US 1 , cited ). Congress did not intend the FAA to occupy the entire field of arbitration ,
however , a state policy designed to prevent one party from enforcing an arbitration contract
or provision by visiting a penalty was, without question , contrary to the policies of the FAA
( Volt Information Sciences Inc v Board of Trustees of the Leland Stanford Junior University
109 Set 1527 , cited ).
3. No state may simply subject arbitration to individuated regulation in the same manner
as it might have subjected some other unprotected contractual device. Even if regulators found
industry - wide practices that would have been grounds for voiding arbitration agreements at
common law , singling out arbitration agreements from contracts generally would be
preempted . The FAA prohibited a state from taking more stringent action addressed
specifically , and limited , to arbitration contracts.
4. State law would not be preempted if that law arose to govern issues concerning the
validity , revocability , and enforceability of contracts generally ( Perry v Thomas, 482 US 483,
491 , 107 SCt 2520, 2527 ( 1987 ) , cited ). The states could also pass legislation declaring all
contracts of adhesion presumptively unenforceable, as such a rule would apply to arbitration
contracts , among others.
5. In regard to the Commonwealth’s claim that the Regulations concerned broker-client
relationships and not PDAAs, the legal standard was whether the Regulations related to a
contract to arbitrate , the frustration of arbitrations or the provision of a defence to
arbitrability . The federal policy required that all doubts be resolved in favor of arbitration . In
this case , the Regulations were preempted , as they left no room for speculation , as it was
unarguable from their wording that they derived their essential meaning from the fact that a
contract to arbitrate was at issue .
6 . It could not have been argued that arbitration agreements were being treated like all
other contracts; that is, that they were regulated as extensively as necessary for the public
welfare , as it was precisely this sort of categorization error which Congress sought to cure when
it enacted the FAA .
7 . Nothing in the federal Securities Act , Exchange Act or the grant of concurrent power
to the states to regulate securities manifested a congressional intent to limit or prohibit waiver
of a judicial forum for a particular claim , or to abridge the sweep of the FAA . ( Rodriguez de
Quijas v Shearson/Amcrican Express, Inc , 109 SCt 1917 at 1920 ( 1989 ) , Shearson/American
Express , Inc v McMahon 482 US 220 at 226 , 107 SCt 2332 at 2337 ( 1987 ) , cited . )
8. State law' need not clash head on with a federal enactment in order to be preempted . If
state law “ stands as an obstacle to the accomplishment of the full purpose and objectives of
Congress” , it must topple (Schneidcwind v ANR Pipeline Co , 108 SCt 1145 at 1151 cited ) .
9. By depriving broker-dealers of the opportunity to employ form contracts ,
Massachusetts had acted to undercut the policies of simplicity and expedition that characterizes
the arbitral alternative .

I Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
TA Bamico , Asst Atty Gen , JM Shannon , Atty Gen and RM Brunell , Asst Atty Gen , for the
defendants.
SW Hansen , GF Rath , VH Polk , DE Gorton III and Binghan , Dana & Gould , for the
plaintiffs.
Before: Campbell , Chief Judge ; Selya , Circuit Judge; and Caffrey , Senior District Judge .
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Selya , Circuit Judge (Campbell , C .J . and
Caffrey , Senior District Judge concurring):
Hypertrophy is the pathologic “ overgrowth
... of an organ or part ... resulting from
unusually steady or severe use ..." Webster’s
Third New International Dictionary 1114
( 1981 ). Metaphorists seem to find the condition
irresistible . Thus , hypertrophy has been used as
a partial explanation for the collapse of entire
intellectual systems , e .g . y Kuhn , The Structure
of Scientific Revolutions ( 2d ed . 1970 ) , and
detailed mechanical intellectual artifacts , e .g .
Posner, Goodbye to the Bluebook , 54
U . Chi . L. Rev . 1343 ( 1986 ) . We succumb today
to the same temptation , for we find the
metaphor especially apt in discussing the
rampant growth of the civil docket in the
United States.
We need not belabor the point . Increased
resort to the courts , and the consequent
tumefaction of already -swollen court calendars,
have received considerable attention , see , e .g . ,
Hey debrand & Seron , The Rising Demand For
Court Services, 11 Just .Sys.J . 303 ( 1986);
Galanter, The Day After the Litigation
Explosion , 46 Md . L. Rev . 3 ( 1986);
Lieberman , The Litigation Society ( 1981 ) , so
we merely note the phenomenon and do not
comment further upon it . We focus instead on
arbitration , a contractual device that relieves
some of the organic pressure by operating as a
shunt , allowing parties to resolve disputes
outside the legal system . Congress passed the
Federal Arbitration Act ( FAA or Act ) , 9
U .S .C. §§ 1 - 14 ( 1982 ) , to help legitimate
arbitration and make it more readily useful to
disputants. The hope has long been that the Act
could serve as a therapy for the ailment of the
crowded docket . As might be expected , there is
a rub: the patient , and others in interest , often
resist the treatment .
I
We are asked to decide today if certain
950 ,
Mass. Regs.Code
tit .
regulations ,
§§12.204(G )( l )(a )-(c ) ( Regulations ) , set forth
in the appendix hereto, are preempted by the
FAA . The Regulations are part of a set which
governs the conduct of those who sell securities
in the Commonwealth . The provisions at issue
y

were promulgated at one time . Neither party
suggested to the district court that any of the
provisions might be severable , so we treat them
as a unit for purposes of our preemption
analysis. See Clauson v. Smith , 823 F.2d 660 ,
666 ( 1 st Cir . 1987 ) (court of appeals will
ordinarily eschew consideration of theories not
raised below ).
The contracts to which the Regulations apply
implicate
interstate
and
international
commerce , as well as the instrumentalities of
that commerce , thus subjecting them to the
reach of the FAA . See 9 U .S . C. § 1 ; see
generally Societe Generale de Surveillance ,
S . A . v . Raytheon European Management and
Systems Co ., 643 F.2d 863, 867 ( 1 st Cir . 1981 )
( the term “ commerce ” as used in the Act is to
be broadly construed ). Specifically , the
Regulations are aimed at broker-dealers who
require customers to sign pre-dispute arbitration
agreements ( PDAAs ) as a concomitant of
Not
relationships .
account
establishing
coincidentally , many of the major brokerage
firms prefer to follow some such praxis . Cf .
Drayer v . Krasner , 572 F. 2d 348 , 353-54 ( 2d
Cir . ) , cert , denied , 436 U .S . 948 , 98 S .Ct .
2855, 56 L. Ed . 2d 791 ( 1978 ) (discussing
industry - wide use of arbitration to resolve
disputes between broker-dealers and registered
representatives).

The Regulations not only regulate; they do so
in a manner patently inhospitable to arbitration .
They ( i ) bar firms from requiring individuals to
enter PDAAs as a nonncgotiable condition
relationships,
account
precedent
to
§12.204( G )( 1 )(a ) ; ( ii ) order the prohibition
brought “ conspicuously ” to the attention of
prospective customers , § 12.204(G )( 1 )( b); and
( iii ) demand full written disclosure of “ the
legal effect of the pre-dispute arbitration
contract or clause , ” §12.204(G )( 1 )(c ) .

In Massachusetts , regulation of securities
falls within the province of the Secretary of
State , who superintends the Securities
Division . Immediately upon adoption of the
Regulations in September 1988 , the Securities
Industry Association and ten brokerage firms
affiliated with it * sued in federal district court

1 . The ten houses comprise Dean Witter Reynolds , Inc . , Donaldson , Lufkin & Jenrette Securities Corp . ,
Drexel Burnham Lambert , Inc . , Fidelity Brokerage Services, Inc . , Kidder Peabody & Co., Merrill
Lynch , Pierce, Fenner & Smith , Inc . , Paine Webber Inc . , Prudential - Bache Securities Inc . , Shearson
Lehman Hutton , Inc . , and Smith Barney , Harris Upham & Co. We refer to them and the trade
association plaintiff , collectively , as “ SIA ” or “ appellees ” .
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seeking a declaration that the Regulations were
unconstitutional because they conflicted with
the provisions and policies of the FA A . SI A
also sought a preliminary injunction barring
enforcement of the Regulations. The suit
named the Secretary of State and the director of
the Securities Division (appellants before us) as
defendants. Claiming that the Commonwealth
had power to issue the Regulations as part of its
concurrent authority to regulate securities
transactions, see Mass.Gen . L . ch . IIOA , §201 ,
§204 ( 1984) (governing registration of
broker-dealers ) , appellants stood their ground .
Cross-motions for summary judgment were
eventually filed . In due course, the district
court granted declaratory and injunctive relief
in appellees’ favor. Securities Indus . Ass’ n v .
Connolly , 703 F.Supp. 146 ( D. Mass . 1988 ).
This appeal followed .
II

A
[1] The Supremacy Clause of Article VI of
the federal Constitution prevents the states from
impinging overmuch on federal law and policy .
See Louisiana Pub . Serv . Comm’ n v . FCC , 476
U .S. 355 , 368 , 106 S .Ct . 1890 , 1898 , 90
the vehicle
L. Ed .2d 369 ( 1986). Preemption
by which the Supremacy Clause is generally
always boils down to a matter of
enforced
congressional intent . Schneidewind v . ANR
Pipeline Co . , 485 U .S . 293, 108 S .Ct . 1145 ,
1150 , 99 L. Eid . 2d 316 ( 1988 ); California Fed .
Sav . & Loan Ass’ n v . Guerra , 479 U .S. 272 ,
280, 107 S .Ct . 683, 689 , 93 L . Ed . 2d 613
( 1987 ); Wardair Canada , Inc v . Florida Dep ' t
of Revenue , All U .S . 1 , 6 , 106 S .Ct . 2369 ,
2372 , 91 L . Ed . 2d 1 ( 1986); French v . Pan Am
Express , Inc . , 869 F. 2d 1 , 2 ( 1 st Cir . 1989 );
Wood v . General Motors Corp . , 865 F.2d 395 ,
401 ( 1 st Cir. 1988 ) . And , because Congress
has not expressly delineated the preemptive
reach of the FA A , our task is to determine the
extent of any implied preemption vis-a- vis the
state’ s Regulations.

—

—

.

We have acknowledged before that “ [ tjhe
concept of implied preemption has a certain
protean quality ," a circumstance which tends
to defeat courts’ efforts to establish tidy creedal
subcategories. French , 869 F. 2d at 2 . Yet ,
although we continue to "abjure taxonomy for
taxonomy ’ s sake ," id ., it is sometimes helpful
to sketch the borders of the doctrine by
reference to commonly used descriptions.

755343

Thus, it has been said that implied preemption
prospers when Congress intends its enactments
"to occupy a given field to the exclusion of
state law". Schneidewind , 108 S .Ct . at 1150.
That is not the case here: Congress did not want
the FAA to occupy the entire field of arbitration
law . Volt Information Sciences , Inc . v . Board of
Trustees of Leland Stanford Junior Univ . ,
( 1991 ) 1 ADRD ( North America ) 1) 80-006; U .S. - , 109 S .Ct . 1248 , 1254, 103 L . Ed . 2d
488 ( 1989 ); New England Energy , Inc . v .
Keystone Shipping Co. , 855 F. 2d 1 , 4 ( 1 st
Cir. 1988 ) , cert , denied , - U .S . - , 109 S.Ct .
1527 , 103 L . Ed . 2d 832 ( 1989). State law may
also be preempted "when it actually conflicts
with federal law". Schneidewind , 108 S .Ct . at
1150; see also Perry v . Thomas , 482 U . S. 483,
491 , 107 S .Ct . 2520 , 2526, 96 L . Ed . 2d 426
( 1987 ) . In this respect , substance takes
precedence over form; a direct , facial
contradiction between state and federal law is
not necessary to catalyze an "actual ) ] conflict"
within the doctrinal parameters of the
Supremacy Clause .
[2, 3] Whatever labels may be affixed , the
pivot upon which our inquiry turns remains
constant: where Congress has failed explicitly
to detail the dimensions of displacement , courts
must decide if "the state law disturbs too much
the congressionally declared scheme ..."
Palmer v . Liggett Group , Inc . , 825 F. 2d 620 ,
626 ( 1 st Cir . 1987 ); see also French , 869 F. 2d
at 2 (adopting a practical preemption analysis
which focuses "on the effect which the
challenged enactment will have on the federal
plan" ). Put another way , a state law or
regulation cannot take root if it looms as an
obstacle to achievement of the full purposes
and ends which Congress has itself set out to
accomplish . Schneidewind , 108 S .Ct . at 1151 ;
California Coastal Comm’ n v . Granite Rock
Co . , 480 U . S . 572 , 107 S.Ct. 1419 , 1425 , 94
L. Ed . 2d 577 ( 1987 ); Silkwood v . Kerr - McGee
Corp . , 464 U .S . 238, 248, 104 S .Ct . 615 , 621 ,
78 L. Ed . 2d 443 ( 1984); Hines v . Davidowitz ,
312 U .S . 52 , 67, 61 S . Ct . 399 , 404, 85 L. Ed .
581 ( 1941 ).

B
[4, 5] Here, then , the critical inquiry is
whether the FAA is an enactment which
Congress meant to remain relatively unfettered ;
and if so , whether the Regulations intrude
impermissibly . We approach our task mindful
both that interpretation of a statute’s meaning
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must start with the text itself United States v .
James , 478 U S. 597 , 604 , 106 S . Ct . 3116 ,
3120 , 92 L . Ed . 2d 483 ( 1986) , and that the
language chosen by Congress must be accorded
its ordinary meaning , American Tobacco Co . v .
Patterson , 456 U .S . 63, 68, 102 S .Ct . 1534,
1537, 71 L . Ed . 2d 748 ( 1982 ). In this instance ,
the relevant statutory phraseology is not
technical , embodies conventional terms , and
has the virtue of brevity :

A written provision in any maritime
transaction or a contract evidencing a
transaction involving commerce to settle by
arbitration a controversy thereafter arising
out of such contract or transaction , or the
refusal to perform the whole or any part
thereof , or an agreement in writing to
submit to arbitration an existing controversy
arising out of such a contract , transaction ,
or refusal , shall be valid , irrevocable, and
enforceable , save upon such grounds as
exist at law or in equity for the revocation of
any contract .
9 U .S.C. §2. The language sweeps broadly and
brooks little reservation . We must , therefore ,
be chary of a narrowing construction , lest such
an interpretive modality clog the channel
Congress has opened . See Volt , 1 ADRD at
75 ,321-75 ,322; 109 S.Ct . at 1254-55.
Reluctance to shrink the scope of section 2
seems particularly well advised given the
Supreme Court’ s resounding endorsement of
the “ ordinary language" technique in
construing the FAA . See , e .g ., Prima Paint
Corp . v . Flood & Conklin Mfg . Co. , 388 U .S.
395 , 404 , 87 S .Ct . 1801 , 1806 , 18 L. Ed . 2d
1270 ( 1967 ). The Court has concluded that
this approach comports with Congress 's
“ unmistakably clear ... purpose that the
arbitration procedure , when selected by the
parties to a contract , be speedy and not subject
to delay and obstruction". Id . Nor is Prima
Paint in any sense aberrational ; just this year, in
the course of overruling Wilko v . Swan , 346
U .S . 427 , 74 S .Ct . 182 , 98 L. Ed . 168 ( 1953)
(a decision voiding certain PDA As under §14
of the Securities Act of 1933) , the Court again
emphasized “ the strong language" of the FAA
and noted the heavy burden borne by opponents
of the arbitral alternative . See Rodriguez de
Quijas v. Shearson!American Express , Inc . ,
U .S. - , 109 S .Ct . 1917 , 1921 , 104 L . Ed . 2d
526 ( 1989 ).

—
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c
Because the language of the Act seems clear ,
and its meaning plain , we are not obliged to
plumb the Congress's collective consciousness
to ascertain legislative intent . James , 478 U .S .
at 606, 106 S .Ct . at 3121; Rubin v . United
States , 449 U .S. 424 , 430 , 101 S. Ct . 698 , 701 ,
66 L . Ed . 2d 633 ( 1981 ). It nevertheless seems
prudent to do so, if only “ ( a ]s a check upon our
reading of the statute". Kwatcher v .
Massachusetts Service Employees Pension
Fund , 879 F. 2d 957 , 960 ( 1 st Cir . 1989 ).

In recent decades, the Supreme Court has
faced a number of disputes involving the FAA .
In case after case, the Justices have read the
Act’s legislative history with an avuncular eye;
as the court below perspicaciously observed ,
“ [ rjecent history has found the Supreme Court
offering endorsements of the arbitration process
by expansive statements of the intent
of Congress in passing the Federal Arbitration
Act" . 703 F.Supp . at 150-51 (citing
representative cases ). We have lately witnessed
yet another illustration of this trend . See
Rodriguez de Quijas , 109 S .Ct . at 1920
( acknowledging the Court ’s “ current strong
endorsement of the federal statutes favoring
[ arbitration )") . Although an arbitral remedy
has not invariably prevailed , see , e .g .,
Alexander v . Gardner - Denver Co ., 415 U .S.
36. 51 -52 , 94 S .Ct . 1011 , 1021-1022, 39
L . Ed . 2d 147 ( 1974 ) ( Title VII employment
discrimination claim could be litigated in a
judicial forum notwithstanding PDAA ) , the
Court has almost always given the Act a
reading which is both broad and deep.
Congress , we are told , enacted the FAA to
relieve parties from what , even two-thirds of
a century ago, was characterized as “ ‘the
costliness and delays of litigation’ ". Dean
Witter Reynolds Inc . v. Byrd , 470 U .S . 213,
220 , 105 S.Ct . 1238 , 1242 , 84 L . Ed .2d 158
( 1985 ) ( quoting H . R . Rep. No . 96, 68 th
Cong . , 1 st Sess. 2 ( 1924) ). Common - law
courts had jealously guarded the sovereign ’ s
perceived prerogative to handle disputes among
its constituents , preserving the courts'
jurisdiction to resolve controversies once they
had been solemnized . Byrd , 470 U .S. at 220
n . 6, 105 S .Ct . at 1242 n . 6. The FAA was
enacted to overcome this “ anachronism " . Id .
In harmony with that purpose , the Act declares
“ a liberal federal policy favoring arbitration
agreements". Moses H . Cone Memorial
© 1991 CCH International
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Hospital v . Mercury Constr . Corp. , 460 U .S. I ,
24, 103 S .Ct . 927 , 941 , 74 L . Ed . 2d 765
( 1983); see also Rodriguez de Quijas , 109 S . Ct .
at 1919; Mitsubishi Motors Corp . v. Soler
Chrysler- Plymouth , Inc . , 473 U .S . 614, 625,
105 S .Ct. 3346, 3353, 87 L . Ed . 2d 444 ( 1985 ).
Such a policy is desirable because it best
effectuates the “ congressional desire to enforce
agreements into which parties had entered ” .Byrd , 470 U .S . at 220 , 105 S.Ct . at 1242. At
the same time , courts must be on guard for
artifices in which the ancient suspicion of
arbitration might reappear . See Shearson/
American Express, Inc . v. McMahon , 482 U . S.
220 , 226, 107 S . Ct. 2332 , 2337 , 96 L . Ed . 2d
185 ( 1987 ); Byrd , 470 U .S. at 221 , 105 S .Ct.
at 1242.2

In sum , the legislative history of the FAA ,
like its text , indicates that the courts must
receive the Act hospitably and defend its
mechanisms vigilantly and with some fervor.
D
[6] The metaphors used to describe the
Court 's interpretations are somewhat varied ,
but their common denominator is a principle of
rigorous equality under 9 U . S . C . §2.3 Given
this interpretive model , and the statute’ s
twofold use of the term “ any ”
it is, after
all , “ difficult to imagine broader language , ”
James, 478 U .S . at 604 , 106 S .Ct. at 3121
( footnote omitted )
the words of 9 U . S .C . §2

—

—
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must be ceded their full import. What seems
beyond dispute at this juncture is that no state
may simply subject arbitration to individuated
regulation in the same manner as it might
subject some other unprotected contractual
device (say , a prescriptive period or
exculpatory clause contained within a private
contract ). Thus , for example , the Eighth Circuit
struck down Missouri’ s effort to require that
contracts highlight the existence of arbitration
clauses by use of 10-point capital letters , Webb
v. R . Rowland & Co. , 800 F. 2d 803, 806 (8th
Cir. 1986), and earlier refused to honor a state
requirement that arbitration agreements bear an
attorney’s acknowledgement attesting that all
parties had been informed of the agreement 's
effects, Collins Radio Co v . Ex Cell-0 Corp.,
467 F. 2d 995, 997 (8th Cir . 1972). Any similar
limitary approach would seemingly defeat the
very aim of the Act , allowing states to revivify
the ancient jurisdictional antagonism toward
arbitration by cloaking it in regulatory garb. At
the very least , such enmity , howsoever
manifested in state law ,4 is preempted . Volt , 1
ADRD at 75,321 ; 109 S.Ct. at 1253; Perry,
482 U .S . at 492 n . 9, 107 S.Ct. at 2527 n. 9;
Mitsubishi Motors, 473 U . S . at 626-27 , 105
S.Ct . at 3353-54; Byrd , 470 U .S . at 219-21 ,
105 S.Ct. at 1241-42; Southland Corp . v.
Keating , 465 U .S. 1 , 18-19, 104 S.Ct . 852 ,
862-63, 79 L. Ed . 2d 1 (1984 ) ; Moses Cone , 460
U . S. at 24-25 , 103 S .Ct . at 941 , 942; Prima

.

-

2. We think that the Court , by taking the formidable step of overruling its own precedent , has
demonstrated how tightly impulses hostile to arbitration must be constrained in order to remain faithful
to Congress’ s mandate . See Rodriguez de Quijas, 109 S.Ct . at 1920 ( in part , Wilko must fall because it
is “ pervaded by ... ‘the old judicial hostility to arbitration ’ ’’ ) (citation omitted ).

3 . Volt is not to the contrary . There , the Court ruled that “ interpreting a choice-of- law clause to make
rules which are manifestly designed to
applicable state rules governing the conduct of arbitration
encourage resort to the arbitral process simply does not offend the rule of liberal construction ... nor
does it offend any other policy embodied in the FAA ” . 1 ADRD at 75,321; 109 S.Ct. at 1254 n. 5.
But , the choice-of -law provision in Volt did not impinge on the validity or enforceability of the arbitral
contract . See id . at 1254. The California regulation filled in an interstice in the FAA , id . at 1254 n . 5,
whereas the Regulations here at issue plainly undermine the presumption of validity that the Act meant
to confer on arbitration contracts generally . See Perry, 482 U .S. at 492 n . 9, 107 S.Ct. at 2527 n . 9

—

—

( making distinctions between choosing which law of unconscionability applies and not whether law of
unconscionability applies to arbitration ); see also New England Energy, 855 F.2d at 4-5 (states may
enact regulations to fill gaps left by the FAA).

4. That the restriction is administrative rather than legislative or judge- made in no way validates
appellants’ maneuver. The gravamen of the FAA is to preserve the arbitral bargain against external
onslaughts manifesting hostility to arbitration , whatever their genesis . The only excepted areas are those
where Congress (expressly , by fair implication , or by delegation ) has itself exhibited a preference for
some other forum or rule . See McMahon 482 U.S. at 226-27 , 107 S.Ct . at 2337-38; Kroog v. Mail , 712
F.2d 1148 , 1154 n . 5 ( 7 th Cir . 1983), cert , denied , 465 U .S. 1007 , 104 S.Ct . 1001 , 79 L. Ed . 2d 233
( 1984).
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Paint , 388 U .S. at 404 n. 12, 87 S.Ct . at 1806
n . 12; New England Energy , 855 F.2d at 4-5 .

Appellants conceded before the district
court , 703 F.Supp . at 152 , and on appeal , that
the Regulations apply only to arbitration
agreements. They suggest , however , that this
bespeaks no unfriendliness: the Commonwealth
treats arbitration agreements like other
contracts between businesses and consumers ,
that is , it regulates them as extensively as
necessary for the public weal . In our view , that
self -congratulatory casuistry will not wash .
Indeed , we think it evident that it was precisely
this sort of categorization error which Congress
sought to cure when it enacted the FA A .

In creating a body of substantive law
covering arbitration , Congress barred the states
from making determinations about arbitration
contracts that the states remained free to make
about , say , used car sales. Perry, 482 U . S . at
492 n . 9 , 107 S .Ct . at 2527 n . 9; McMahon ,
482 U .S . at 226 , 107 S.Ct . at 2337 . Even if
regulators find industry - wide practices that
would be grounds for voiding arbitration
agreements at common law , e .g . , fraud or
coercion , any separate regulatory action or
sanction singling out arbitration agreements
from contracts generally would be preempted .
PDAAs may be void on these grounds , exactly
as would contracts of other types conceived
fraudulently or in unduly coercive circum no more , no less . The FAA prohibits
stances
a state from taking more stringent action
addressed specifically , and limited , to
arbitration contracts .
That is not to say that a state can do nothing
about a perceived problem . The Common wealth 's powers remain great , so long as used
evenhandedly . The FAA does not prohibit
judicial relief from arbitration contracts which
are shown to result from fraud or enormous
( unfair ) economic imbalance of the sort
sufficient to avoid contracts of all types . 5
Rodriguez de Quijas , 109 S . Ct . at 1921 . “ Thus
state law , whether of legislative or judicial
origin , is applicable [ and not preempted ] if that
law arose to govern issues concerning the
validity , revocability , and enforceability of

—

-

contracts generally . ” Perry , 482 U .S. 492 n .
9, 107 S .Ct . at 2527 n . 9 (emphasis in
original ). Massachusetts could also pass
legislation declaring all contracts of adhesion
presumptively unenforceable . See Rakoff ,
Contracts of Adhesion: An Essay in
Reconstruction , 96 Harv . L . Rev . 1173, 1248 n .
239 ( 1983 ). Such a rule would apply to
arbitration contracts, among others . But
Massachusetts may not say ( judicially ,
legislatively , or in a regulatory mode ) that
“ adhesion contracts are especially bad when
arbitration is included , so we will therefore
ban , or place gyves and shackles upon , only
those adhesive contracts which contain
arbitration clauses ” . That kind of value
judgment is foreclosed precisely because the
FAA ordains that the state 's appulse toward
arbitration agreements must be the same as its
approach to contracts generally . Perry , 482
U .S. at 492 n . 9, 107 S .Ct . at 2527 n . 9;
McMahon , 482 U .S . at 226 , 107 S .Ct . at 2337 .

E
[7] Appellants also urge us to find that ,
notwithstanding the general rule , Congress
carved out an exception to the Act by
permitting states concurrently to regulate
securities transactions. We need not linger long
over this asseveration . The Court has recently
addressed the theoretical overlap between
securities regulation and the FAA , holding that
claims under section 12( 2 ) of the Securities Act
of 1933, 15 U .S .C . §77 /( 2 ) , could be the
subjects of arbitration . Rodriguez de Quijas ,
109 S .Ct . at 1922. The same holds true for
claims arising under section 10( b) of the
Securities Exchange Act of 1934 , 15 U .S .C .
§78j( b ). McMahon , 482 U .S. at 227-28 , 238,
107 S .Ct . at 2337-38, 2343. There , the Court
noted that “ ( w ] hen Congress enacted the
Exchange Act in 1934 , it did not specifically
address the question of the arbitrability of
§10( b) claims ” . Id . at 227 , 107 S .Ct. at 2338 .
Congress's failure explicitly to resolve the
potential conflict between the FAA and the
1933 and 1934 Acts has impelled the Court to
determine the proper boundaries. In so doing ,
the Justices set forth an analytic framework
which we find important to our inquiry .

5. Although any fraudulent , adhesive , or economically coerced agreement to arbitrate would be
challengeable, the Supreme Court has suggested that such challenges must not only be brought on
grounds common to contracts generally , but must also be proven on the facts of the individual case , not
automatically shunted to one side according to practices governing the formation of arbitration
agreements as a class of contracts . See Rodriguez de Quijas , 109 S . Ct . at 1921 .
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Starting with the premise that the FAA was
intended to have the full breadth apparent from
its plain language , the Court noted that the
1934 Act “ provides no basis for disfavoring
agreements to arbitrate statutory claims by
skewing the otherwise hospitable inquiry into
arbitrability ” . McMahon , 482 U .S . at 226 , 107
S .Ct . at 2337 (quoting Mitsubishi Motors, 473
U . S. at 627, 105 S.Ct . at 3354); see also
Rodriguez de Quijas, 109 S .Ct . at 1920-21 . If
claims actually based on a federal statute are
not sacrosanct , then we can see no reason why
relations
between
ordinary
contractual
customers and broker-dealers would not be
accessible to the reach of the FAA . Such
dealings strike us as well within the universe of
possible topics “ otherwise hospitable" to
arbitration . As such , they are subject to the full
force of the FAA ’ s core command: that an
arbitration contract be treated like “ any
contract ” . 9 U .S .C. §2.
Simply put , nothing in the Securities Act , the
Exchange Ac/ , or the grant of concurrent power
to the states to regulate securities manifests a
congressional intent to limit or prohibit waiver
of a judicial forum for a particular claim , or to
abridge the sweep of the FAA . Rodriguez de
Quijas , 109 S.Ct . at 1920; McMahon , 482
U .S . at 226 , 107 S .Ct . at 2337 . And we are
mindful that: “ The burden is on the party
opposing arbitration . .. to show that Congress
intended to preclude a waiver of judicial
remedies for the statutory rights at issue . ”
McMahon , 482 U .S . at 227 , 107 S . Ct . at 2337;
see also Mitsubishi Motors , 473 U .S. at 628 ,
105 S .Ct . at 3354 ( parties should be held to
arbitral bargain “ unless Congress itself has
evinced an intention to preclude a waiver of
judicial remedies for the statutory rights at
issue ” ); Page v. Moseley , Hallgarten ,
Estabrook & Weeden , Inc . , 806 F. 2d 291 , 295
( 1 st Cir . 1986 ) (court must “ enforce the
... the
unless
[ arbitral ]
agreement
intent
in enacting
the
Congressional
[ right creating ] statute was to preclude the
waiver of judicial remedies" ) (emphasis in
original ). That burden has not been carried .

-

Nor are we willing to infer implicit
congressional approval of the Commonwealth ’s

75 347

policy simply because the Commodities Futures
Trading Commission (CFTC) has adopted
rules , see 17 C . F. R . §180.3 ( 1988 ), not
dissimilar in spirit from the Massachusetts
regulations. The same holds true of recent
Securities and Exchange Commission (SEC )
activities , including the SEC’ s approval of rules
submitted by three self - regulatory organizations
requiring brokers to discuss customers ' rights
under mandatory arbitration agreements and to
include language in arbitration clauses
informing customers that they are waiving
judicial fora . See Order Approving Proposed
Rule Changes , 54 Fed . Reg . 21 , 144 ( 1989 ).
Both CFTC’ s rulemaking and the SEC’ s
acquiescence are products of federal , not state ,
authority . That is a critical distinction . See
McMahon , 482 U .S . at 226, 107 S .Ct . at 2337
( the “ Act ' s mandate may be overridden by a
contrary congressional command ” ) (emphasis
supplied ); Felkner v . Dean Witter Reynolds ,
Inc . , 800 F. 2d 1466 , 1468 n . 3 (9th Cir . 1986 ).
Congress has not structured a similar arbitration
exception for securities in general and certainly
not for state regulation of securities in
particular . Kroog v . Mait , 712 F. 2d 1148 , 1154
n . 5 (7 th Cir. 1983 ) , cert , denied , 465 U .S.
1007 , 104 S .Ct. 1001 , 79 L . Ed . 2d 233 ( 1984 ).
'

We go one extra step. If Congress meant to
exempt the regulation of securities from the
FAA ' s sphere of influence , “ such an intent
‘will be deducible from [ the statute’s] text or
legislative history ,’ or from an inherent conflict
between arbitration and the statute’s underlying
purpose ” . McMahon , 482 U . S. at 227, 107
S .Ct . at 2337 ( citations omitted ); accord
Rodriguez de Quijas , 109 S.Ct . at 1920 . There
is nothing in the language of the Securities Act ,
the Exchange Act , or the pertinent legislative
history , which points in such a direction . By
the same token , appellants have utterly failed to
demonstrate any inherent conflict or to suggest
any valid reason why “ arbitration is inadequate
to protect the substantive rights at issue ” .
McMahon , 482 U .S . at 229, 107 S . Ct . at 2339.
The opposite seems true: any remnants of
Wilko ' s “ outmoded presumption of disfavoring
arbitration proceedings ” have been laid to rest ,
once and for all . Rodriguez de Quijas , 109
S .Ct. at 1920. h

6. McMahon adequately evinces the point. There, only a dissenter , not the Court’ s majority , felt that
arbitration could fail to protect an investor's substantive rights. 482 U .S. at 257-66, 107 S .Ct . at
2353-58 ( Blackmun , J . , dissenting ).
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The long and short of it is that we can find no
evidence of a clear congressional command to
override the unambiguous proarbitration
mandate of the FA A in the securities field .
Ill

A
[8] Ordinarily , our determination that the
Regulations conflict with the requirement that
arbitration contracts be treated on a par with
contracts generally would end the matter . Here,
however, there is a further wrinkle . On their
face , the Regulations do not govern PDA As at
all . Rather, they purport to address brokerdealers who would require customers to sign
PDAAs . This difference , appellants tell us , is
determinative .

The dialectic is too clever by half . Even if
we grant the claim that a contract made in the
face of such an ethical order to a contracting
a claim open to
party would be enforceable
considerable doubt , and upon which we express
no opinion 7 — the Regulations would still be
preempted . Without recognizing it , appellants
appear to have trapped themselves in a trick
box . As the district court noted and
documented , unconscionability is the standard
for voluntariness in Massachusetts. 703
F.Supp. at 152-53. Either the Regulations
create a stricter standard for PDAAs, or they
are functionally meaningless. If the former ,
then the Regulations, by requiring what is not
generally required to enter contracts in the
Commonwealth , <? .# . , certain negotiations,
explanations , and disclosures, inhibit a party ’ s
willingness to create an arbitration contract or
undermine the contract 's enforceability ( if the
party proceeds notwithstanding the edict ). By
itself , such an ethical mandate is sufficient to
lead us to rule that the Regulations go too far .

—

State law need not clash head on with a
federal enactment in order to be preempted . If
state law “ stands as an obstacle to the
accomplishment of the full purpose and
objectives of Congress ," it must topple .
Schneidewind , 108 S .Ct . at 1151 (citations
omitted ); see also French , 869 F. 2d at 7 ( state
statute preempted when “ too discommoding"
to federal scheme); Palmer , 825 F. 2d at 629
(state tort liability preempted when enforcement would be “ seriously disruptive to the
congressionally calibrated balance of national
interests") . In enacting the FAA , Congress
evinced an unmistakable “ federal policy
favoring arbitration agreements," one which
was to be applied liberally . Moses Cone , 460
U . S . at 24, 103 S .Ct. at 941 . Courts are to do
so even where “ state substantive or procedural
policies" run to the contrary , always resolving
“ any doubts concerning the scope of arbitrable
issues . .. in favor of arbitration". Id . at 24-25 ,
103 S .Ct: at 941 . Wherever there is “ an
allegation of waiver , delay , or a like defense to
arbitrability ," we must heed the underlying
federal interest . Id . at 25 , 103 S .Ct . at 941 . The
lesson is entirely clear: “ A state law principle
that takes its meaning precisely from the fact
that a contract to arbitrate is at issue does not
comport with [ the equality ] requirement of
§2 ." Perry , 482 U .S . at 492 n . 9, 107 S . Ct . at
2527 n . 9.” That is to say , courts must
follow congressional intent and “ foreclose state
undercut
the
to
attempts
legislative
enforceability of arbitration agreements".
Southland , 465 U .S. at 16 , 104 S .Ct. at 861 .
The legal standard is whether the Regulations
take their meaning from the fact that a contract
to arbitrate is at issue , or frustrate arbitration ,
or provide a defense to it . If so, the federal
policy requires that we resolve all doubts in
favor of arbitration , finding the Regulations
preempted .

—

which , as here , is not a revenue measure,
7 . It is hornbook law that one who violates a licensing statute
is generally not allowed to enforce the contract . The usual case arises
but a public-protection statute
where an unlicensed party performs services requiring a license . See , e .g . , Shinherg v . Bruk , 875 F.2d
973 , 976 ( 1 st Cir. 1989) ( attorney not licensed as real estate broker barred from claiming finder’s fee ).
In this situation , however , the terms of the contract constitute the basis for the ethical proscription .
Thus, the closer analogy would seem to be that if , “ in making and performing [ the contract] he
defrauded the other party , the latter has a good defense ..." 6A - A . Corbin , Corbin on Contracts , §1510
( 1962 ); see also J . Calamari & J . Perillo, Contracts §22-7 ( 2d ed . 1977 ); Restatement (Second ) of
Contracts § 181 ( 1981 ). Moreover, as the district court pointed out , 703 F.Supp. at 149, Mass.Gen . L.
ch. 110A , §410( f ) would likely prevent a broker from enforcing a contract made in violation of the
Regulations .
8. Technically , as appellants are quick to note , the statements of the Perry Court contained in footnote 9 of
its opinion are dicta . But , we find them to be considered dicta , reflective of the applicable rule of law .

—
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In this instance , we conclude as a matter of
law that the Regulations actually conflict with
the FA A and the federal policy embedded
therein . The Regulations leave no room for
speculation: it is unarguable from their wording
that they derive their essential meaning from
the fact that a contract to arbitrate is at issue .
As
the
district
noted ,
the
court
Commonwealth ’ s wistful assertion that the
Regulations are not addressed to the validity
and enforceability of PDA As “ can be
maintained only by assuming that no provision
of state law other than one directly governing
contract validity or enforceability comes within
the preemptive reach of the Arbitration Act ” .
703 F.Supp. at 156. That assumption is so
seriously flawed that it cannot be countenanced .

opportunity for review of the courtroom for the
simplicity , informality , and expedition of
arbitration ". Mitsubishi Motors, 473 U .S . at
628, 105 S .Ct . at 3354. We must , therefore , be
vigilant lest we recreate even the beginnings of
hypertrophy in the formation of arbitration
contracts. The Regulations demand exactly the
kind of inefficiency which arbitration and
standard-form contracts ( generally legitimate
under Massachusetts law ) are designed to
minify .9 By depriving broker-dealers of the
opportunity to employ form contracts , even
were there no penalty attached to their use ,
Massachusetts has acted to undercut the
policies of simplicity and expedition that
characterize the arbitral alternative .

The Regulations must also fall because they
are at odds with the policy which infuses the
FA A . The power to suspend a license is much
more than a shift in costs; it is the economic
equivalent of the death penalty . The worry that
requiring a PDAA might forfeit a firm ’ s ability
to function as a broker-dealer at all is an
obstacle of greater proportions even than the
chance that , in a given dispute , an arbitration
agreement might be declared void . To the
extent that the substantive state policy to foster

IV

“ ethical’’ broker-dealers , embodied in the
Regulations here at issue , conflicts with the
federal
policy to “ favor[ ] arbitration
agreements ," Moses Cone , 460 U .S . at 24, 103
S .Ct . at 941 , it is preempted .

B
[9, 10] A policy designed to prevent one
party from enforcing an arbitration contract or
provision by visiting a penalty on that party is,
without much question , contrary to the policies
of the FAA . But , there is at least one other way
in which the Massachusetts policy would erode
the goals of the Act . The Regulations are aimed
at nonnegotiable “ standard-form" PDA As .
Arbitration is a positive good in the eyes of
courts and Congress not just because it relieves
crowded calendars , but because it relieves an
often unnecessary elaboration of social
practices. As the Court has stated , resort to
arbitration “ trades the procedures and

The Commonwealth may well be correct that
PDAAs ought to be arrived at with greater
negotiation
disclosure
and
between
broker-dealers and customers than currently
takes place . That judgment , however, is not the
Commonwealth ’ s to make , at least in its current
embodiment , for it singles out arbitration in an
impermissible way . The states are forbidden
from critical scrutiny expressed in a fashion
which might mask historic hostility toward
arbitration . Congress sought to avoid having
that possibility come to fruition , choosing
instead to emphasize and endorse arbitral
efficiencies. That value judgment was within
the congressional domain
and only
Congress , not the states , may create exceptions
to it .
That is not to say , of course, that a state must
permit broker-dealers to sail as close to the
wind as their consciences (or lack thereof )
might permit . Massachusetts has a plenitude of
lawful weapons in its ethical armamentarium to
preserve the integrity of the securities business
as conducted in the Commonwealth and to
protect consumers . C/. , e .g . , Volt , 1 ADRD at
75 ,321; 109 S.Ct . at 1254. But because the
Regulations treat standard-form PDAAs in the
securities industry more severely than
standard -form contracts are generally treated
under Massachusetts law , and because the

—

9. The Court has not seen fit to question use of standard -form contracts in circumstances where parties
having apparently unequal bargaining power have agreed to arbitrate . See , e . g . , Rodriguez de Quijas ,
109 S .Ct . at 1921 ; Southland , 465 U .S. at 4, 104 S.Ct. at 855; see also Webb, 800 F. 2d at 807 ( “ The
use of a standard form contract between two parties of admittedly unequal bargaining power does not
invalidate an otherwise valid contractual provision . ” ).
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policies underlying the Regulations, and their
method of enforcement , conflict with the
national policy favoring arbitration , the state
scheme is too discommoding to the federal
plan . The Regulations are , therefore ,
preempted .

mandatory predispute arbitration clause that
is a non- negotiable precondition to effecting
transactions in securities for the account of
the customer or opening a securities cash
account or margin account by the customer
with such broker-dealer;

We need go no further . 1" The judgment of
the district court must be

b. Requesting on or after January 1 , 1989 ,
that a customer located in Massachusetts
execute either a mandatory predispute
arbitration contract or a customer account
containing
agreement
a
predispute
arbitration clause where the contract or
agreement fails to conspicuously disclose
that the execution of the contract or
agreement cannot be made a nonnegotiable
precondition to the opening by the customer
of a securities account with the
broker-dealer;

Affirmed .

Appendix
12.204: Denial , Revocation , Suspension ,
Cancellation , and Withdrawal of Registration
[ (a )( 1 ) through ( a )( 2 )( F): Reserved ]
( G ) Dishonest or unethical practices in the

securities business .
1 . Broker- dealers . Each broker-dealer shall
observe high standards of commercial honor
and just and equitable principles of trade in the
conduct of its business . Act and practices ,
including but not limited to the following , are
considered contrary to such standards and
constitute dishonest or unethical practices
which are grounds for denial , suspension or
revocation of registration or such other action
authorized by law :
a . Requiring on or after January 1 , 1989 ,
that a customer located in Massachusetts,
other than a customer that is an institutional
investor or financial institution specified in
950 CMR 14.401 (e ) , execute either a
mandatory predispute arbitration contract or

a

customer

agreement

containing

c. Requesting on or after January 1 , 1989 ,
that a customer located in Massachusetts
execute either a mandatory predispute
arbitration contract or a customer account
a
predispute
containing
agreement
arbitration clause without fully disclosing to
the customer in writing the legal effect of
the predispute arbitration contract or clause ;

d . Being found by a court of competent
jurisdiction to have violated M .G . L. c. 93A
in connection with the sale of securities; and
e. Being temporarily or permanently
enjoined by any court of competent
jurisdiction from violating M . G . L. c . 93A
in connection with the sale of securities.

a

10 . We do not address appellants' contention that the district court erred in denying their motion to defer
brevis disposition pending further discovery . See Fed . R .Civ . P. 56(0 According to a supporting
affidavit, appellants sought the delay to “ assess the impact of the regulations on broker and customer
behavior. ” The motion was not directed at discovery of any facts material to the legal question
which we, like the lower court , have found
whether the FAA preempts the Regulations
determinative . Thus , the Rule 56( f ) motion is , for our purposes, beside the point. See Paterson - Leitch
Co . v . Massachusetts Municipal Wholesale Elec. Co. , 840 F. 2d 985, 988 ( 1 st Cir . 1988) ( to be
effective Rule 56(0 motion must show that facts likely exist which , if obtained , will “ engender an
issue both genuine and material ” ).

-

—

—

.
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[1) 80-010] SCANLON & ORS v P& J ENTERPRISES INC
Court of Appeals of Michigan
Judgment delivered February 20 1990
Full text of judgment below .

—

—
—
—

——

Arbitration Interstate franchise agreement Contract containing arbitration clause
Franchisees claiming fraud in inducement of contract and suing for rescission
Franchisor motioning to compel arbitration Circuit Court denying franchisor ' s motion
Franchisor granted leave to appeal Whether a claim of fraud in the inducement of an
entire contract can be referred to arbitration Federal Arbitration Act , sec 2 .

—

—

Franchise agreements were entered into between the parties. These agreements provided
for the transfer of a business plan and the right to use the registered trademarks of “ Fantastic
Sam ’s hair care system ” in Michigan. The holder of the trademarks was a Tennessee company .
The agreements also contained an arbitration clause .

The franchisees sued the franchisors for alleged violations of the Michigan Franchise
Investment Law , breach of contract , fraud in the inducement of the franchise contracts,
negligence and tortious interference with a business relationship. The franchisors entered a
motion in the circuit court to compel arbitration , pursuant to the Federal Arbitration Act . The
Circuit Court denied the franchisor’s motion and granted leave to appeal .
The issue was whether a claim of fraud in the inducement of a franchise contract was
arbitrable or whether it invalidated the arbitration clause contained in that contract .
Held: appeal allowed .
1 . Arbitration was required in this case and the trial Court erred by denying the
franchisor ’s motion to compel arbitration.
2. The transfer of marketing expertise from Tennessee to Michigan through the franchise
agreement was a transaction in or affecting interstate commerce . Therefore , the Federal
Arbitration Act governed . Any claim the parties had agreed to arbitrate , including a statutory
claim , was a proper subject of arbitration under substantive federal law unless Congress had
specifically exempted the issue from arbitration. The issue raised in this case had not been
specifically exempted from arbitration by any federal statute.
3. The federal courts have uniformly held that even a claim of fraud in the inducement of
an entire contract containing an arbitration clause was to be referred to arbitration under the
Federal Arbitration Act . ( Prima Paint Corp v Flood & Conklin Mfg Co 388 US 395 , followed . )
{ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

May Gowing & Simpson , MJ Teel , J Fitzgerald III , and Bloomfield Hills , for the
respondents.
K Michaels , Carthy Corp , RL Gilbert , FS Stein , Gilbert & Stein Inc , GS Chehl and RK
Chehl , DS Keyes , Fischer , Franklin , Ford , Simon & Hogg and AJ LeVasseur, for the appellants.
,

Before: Brennan PJ , Murphy and Cavanagh JJ .

Murphy , J . ( Brennan , P .J . and Cavanagh ,
J . concurring): These consolidated appeals
arise out of a controversy involving the
franchise relationship between appellants , the
franchisors of the “ Fantastic Sam’ s" family
hair care system , and appellees , some of the
franchisees. The agreements entered into by the
parties provided for the transfer to appellees of
a business plan and right to use in Michigan the

registered trademarks of Fantastic Sam ’ s
International , including methods , trade secrets ,
procedures , programs and systems . Fantastic
Sam ’ s International is a Tennessee corporation .

Appellees sued appellants claiming that
appellants had violated the Michigan Franchise
Investment Law , M .C . L . § 445.1501 el sec/ .:
M .S . A . § 19.854( 1 ) et sec/ . , in connection with
selling appellees their “ Fantastic Sam ’ s"
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beauty parlor franchises. Appellees also alleged
various common - law claims for breach of
contract , fraud , negligence and tortious
interference with a business relationship.
Appellees sought rescission of the franchise
agreements and monetary damages .
[ 1|The cases come to this Court by leave to
appeal granted from an order of the circuit
court denying appellants' motion to compel
arbitration . The trial court ruled that arbitration
was not required and that the parties should
proceed to an evidentiary hearing on appellees’
claim of fraud in the inducement of the
franchise contracts. We disagree.
Although appellees claim there was fraud in
the inducement of the franchise contracts
entitling them to rescission of the contracts ,
they do not attack the validity of the agreement
to arbitrate in and of itself . Furthermore , at oral
argument , counsel for appellees acknowledged
there was no claim of fraud in the inducement
of the arbitration clause. Thus , the fundamental
question in this case is whether a claim of fraud
in the inducement of a franchise contract is
arbitrable where the contract language
provides:

Any controversy or claim arising out of or
relating to this Agreement , or the breach
thereof , shall be submitted to the Detroit
Regional Office of the American Arbitration
Association for resolution pursuant to its
Rules of Commercial Arbitration , and
judgment upon the award rendered by the
Arbitrator( s) may be entered in any Court
having jurisdiction thereof .
[2- 4 ] Because the transfer of marketing
expertise from Tennessee to Michigan through
the franchise agreement is a transaction in or
affecting interstate commerce , the Federal
Arbitration Act governs. 9 U . S . C . §§ 1 - 14 . See
Southland Corp . v. Keating , 465 U . S . I , 104
S .Ct . 852 , 79 L . Ed . 2d l ( 1984 ) . The federal

80-010

arbitration act preempts any conflicting
provisions of the Michigan Franchise
Investment Law . Id . at 10- 16 , 104 S . Ct . at
858-61 . The arbitration clause in this case
makes arbitrable any issue arising with respect
to the contract , including a claim of fraud in the
inducement of the entire contract. Prima Paint
Corp . v . Flood & Conklin Mfg . Co. , 388 U .S .
395 , 87 S . Ct. 1801 , 18 L.Ed . 2d 1270 ( 1967 ) .
Any claim the parties have agreed to arbitrate ,
including a statutory claim , is a proper subject
of arbitration under substantive federal law
unless Congress has specifically excepted the
issue from arbitration . Shearson/ American
Express Inc . v . McMahon , 482 U .S . 220 ,
226-227 , 107 S . Ct . , 2332 , 2337-38 , 96
L . Ed . 2d 185 ( 1987 ); Mitsubishi Motors Corp .
v. Soler Chrysler Plymouth , Inc . , 473 U .S .
614, 625-628, 105 S .Ct . 3346 , 3353-55 , 87
L.Ed .2d 444 ( 1985 ). The issue raised in this
case has not been specifically exempted from
arbitration by any federal statute.

-

[5] Federal and state courts are bound , under
the Supremacy Clause , U .S . Const . , art . VI ,
cl . 2 , to enforce the substantive provisions of
the federal arbitration act . Ultracashmere
House, Ltd . v . Meyer , 664 F.2d 1176 , 1180
(CA 11 , 1981 ). Following the decision in
Prima Paint , supra , the federal courts have
uniformly held that even a claim of fraud in the
inducement of an entire contract containing an
arbitration clause is to be referred to arbitration
under the Federal Arbitration Act . See Meyer v
Dans un Jardin , S .A ., 816 F. 2d 533, 538 ( CA
10 , 1987 ); Genesco , Inc . v . T . Kakiuchi & Co .,
Ltd . , 815 F. 2d 840, 854-855 (CA 2 , 1987 ).

Accordingly , we hold that arbitration was
required in this case and that the trial court
erred by denying appellants' motion to compel
arbitration .

Reversed and remanded for proceedings
consistent with this opinion .
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[180-011] SESOSTRIS SAE v TRANSPORTES NA VALES SA ( in pcrsonum ), & M/V
UNAMUNO (in rem )
United States District Court ( D Massachusetts )
Judgment delivered December 28 1989
Full text of judgment below

—

—

—

Arbitration Confirmation of foreign awards
Foreign sovereign immunity Plaintiff
filing complaint alleging breach of charter parties
Defendant filing counterclaim after
time limit expired
Defendant obtaining stay of proceedings pending arbitration
Defendant requesting notice of arbitration proceedings Plaintiff delaying response and
withholding information
Defendant not represented at arbitration hearing
Arbitration panel granting award in favor of plaintiff
Plaintiff seeking motions to strike
out defendant ' s counterclaim and confirmation of foreign award — Defendant seeking
motion to dismiss complaint asserting foreign sovereign immunity
Whether defendant
given proper notice of arbitration proceedings
Whether defendant entitled to foreign
sovereign immunity
Convention on the Recognition and Enforcement of Foreign
Arbitral Awards , article V ( I )( b ) Federal Arbitration Act , sec 201 - 208 .

—

—

—

—

—

—
—

'

—

—

—

—

The plaintiff alleged a breach of two charter parties and had the defendant’s ship arrested
and attached pursuant to the Supplemental Court Rules for Certain Admiralty and Maritime
Claims ( “ Supplemental Rules'’ ). The plaintiff also filed a complaint naming the defendants,
and the ship, seeking judgment for the alleged charter party breaches

.

A bank , the mortgagee in possession of the ship, filed a motion to release the ship after the
posting of substitute security. An amount was deposited by the bank with the Court as security
and the ship was released .

The bank subsequently answered the plaintiff’s complaint, filed a counterclaim and moved
to stay the proceedings pending arbitration. The claim was filed late, contrary to the
Supplemental Rules. The plaintiff moved to strike the answer and counterclaim by the bank as
untimely. The bank’s motion to stay the proceedings pending foreign arbitration pursuant to
the charter parties was allowed.
For three months after the stay of proceedings, the parties exchanged no correspondence
concerning the arbitration proceedings. The bank sent a letter to the plaintiff requesting notice
as to when and where arbitration proceedings would be held .
Three months after sending this letter the bank received a response from the plaintiff ,
stating only that the arbitration proceedings were being pursued in Madrid , Spain. The letter
was not received until after the parties to the arbitration had agreed to stipulated facts for the
arbitration and only two days before the arbitrators signed their decision. After requesting
further details, the bank was informed that the arbitration was complete. The arbitrators had
issued an award in favor of the plaintiff

.

The plaintiff filed motions to confirm the arbitration award , to enter judgment on its
behalf and to receive payment from the funds deposited by the bank with the Court. The bank
responded by filing a motion to dismiss the plaintiff’s claims asserting foreign sovereign
immunity.
The Court had jurisdiction and authority to enforce foreign arbitration awards pursuant
to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards ( the
Convention ) under the Federal Arbitration Act. Article V ( l )( b) of the Convention provided
that an arbitral award could be refused for failure to provide adequate notice of the foreign
proceedings. Under this provision , the party against whom the award was to be invoked has
standing to object to the confirmation of the award .
The federal Foreign Sovereign Immunities Act ( “ FSIA ” ) granted broad jurisdictional
immunity to foreign states subject to certain limitations The immunity from arrest or

.
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attachment of property did not apply to property used for commercial activity , where the
commercial activity was the basis for the claim . The FSIA also gave immunity to a “ foreign
central bank or monetary authority ” from arrest or attachment of its property .
The plaintiff submitted that the Court should strike the bank ’s original answer and
counterclaim as it had failed to conform to the procedural requirements of the Supplemental
Rules. The bank responded that the Court had a discretion to construe the Supplemental Rules
liberally and to accept technically non -conforming pleadings in an admiralty case .
The bank opposed the plaintiffs motion to have the arbitral award confirmed by
presenting evidence to show that it had received no notice of the arbitration proceedings. In
response , the plaintiff submitted that the bank was not a proper party to the arbitration
proceedings and consequently should not have received notice of the arbitration .
Furthermore , the bank submitted that the plaintiffs complaint should have been
dismissed , arguing that the bank was the true owner of the ship at the time of arrest and that
the Court could not take action against it as it was a Spanish government entity . The plaintiff
opposed this , claiming that the bank was not the registered owner of the ship and that , even if
it were , the bank was not a government entity entitled to foreign sovereign immunity
protection .
Held: judgment for the defendant .
1 . The plaintiffs motions to strike the answer and counterclaim by the bank should have
been denied . The applicable Supplemental Rule was to be applied in light of “ old fashioned
common sense and the time-honoured admiralty principle that pleadings and procedural
practices in maritime actions should be applied liberally ” ( United States v One Urban Lot
Located at 1 Street A - l , 885 F 2d 994 , 1001 ( 1st Cir 1989 ) cited ). The claim presented no
prejudice to the plaintiff which knew of the bank ’s claim several weeks earlier upon negotiating
for substitute security . Furthermore, the Court had expressly granted the bank additional time
to fiie responsive pleadings .
2. The plaintiffs motions to confirm the arbitral award , enter judgment and withdraw
funds from the funds deposited with the Court was denied as the bank had proved grounds for
refusal of the aw ard under the Convention . These grounds were that the bank should have been
recognized as a party to the action , that it was clearly the party against whom the arbitral
award was being invoked and that it did not receive proper notice of the arbitration
proceedings.
3. The bank had not adequately supported its motion asserting foreign sovereign immunity
and therefore its motions to dismiss and have the funds deposited with the Court returned was
denied . This was because the bank had provided no authenticated documents showing its
ownership interest in the ship and it had failed to provide any conclusive evidence that it was
a “ foreign central bank or central banking authority ” of Spain . In addition , the property at
issue seemed to fall within one of the statutory exceptions of immunity , which was that the ship
was used for commercial activity described by the charter parties and the action was based on
a breach of the charter parties.
[ Hendnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Thomas J Walsh , Jr , James F Ring ( Bingham , Dana Sc Gould ) , Boston , Mass , for plaintiff .
Thomas J Muzyka , Boston , Mass , for defendants.

Before: Caffrey , Senior District Judge .

Caffrey , Senior District Judge: This case is
before the Court on a variety of motions by the
plaintiff and a third party to this action . The
plaintiff Sesostris, S . A . E. (“ Sesostris” ) has

H 80-011

moved to confirm a foreign arbitration award ,
moved for judgment , and moved for payment
of funds deposited in the registry of the Court ,
The defendant Transportes Navales , S . A .
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( “ Transportes" ) has not appeared in this Court

and has filed no papers regarding any of the
motions before the Court. The defendant M / V
UNAMUNO ( “ Unamuno" ) is a cargo ship
once owned by Transportes and now operated
and owned by Banco de Credito Industrial ,
S . A . ( “ BCI ” ). As a third party , BCI has
appeared in this action , filed an answer , and
asserted a counterclaim against Sesostris. BCI
has also opposed plaintiffs motions, has
moved to dismiss the complaint in this action ,
and has moved for return of its funds deposited
with the Court . In response , Sesostris has
moved to strike BCI 's answer and
counterclaim . The relevant facts concerning
these motions are as follows.
At its core , this case is an admiralty action
for breach of two charter parties. Transportes , a
Spanish entity , was the owner of two dry- bulk
cargo ships, the Unamuno and the M / V
BAROJA . In 1987 , Sesostris chartered the
ships under two charter party agreements. Each
charter party provided that if the Spanish
government were to pay Transportes subsidies
for cargo carried under the charter parties, then
Sesostris and the Transportes would share the
subsidies equally . Sesostris alleges that it never
received its share of the subsidies amounting to
about $72 ,000.
On June 27, 1988 , pursuant to the
Supplemental Rules for Certain Admiralty and
Maritime Claims ( “ Supplemental Rules ” ) ,
Sesostris successfully arrested and attached the
Unamuno as it was docked in Boston . Sesostris
also filed a complaint naming defendants
Transportes , in personam , and the Unamuno , in
rem. On July l , 1988, BCI appeared before this
Court seeking to release the Unamuno. BCI
claimed to be a mortgagee in possession of the
Unamuno. After some negotiation , the parties
reached an agreement for releasing the
Unamuno .

75 355

Pursuant to a stipulation by the parties , BCI
filed a motion to release the Unamuno after the
posting of substitute security . BCI agreed to
deposit $ 100,000 with the Court to serve as
security for the claims of Sesostris against
Transportes and the Unamumo. The parties
agreed that any final judgment in favor of
Sesostris would be paid from the $100 ,000 and
any remaining amount would be returned to
BCI . This Court granted the motion “ in
reliance upon the stipulation ” and pursuant to
Supplemental Rule E( 5 ).

Subsequently , Sesostris and BCI filed several
additional motions. On July 15 , 1988, BCI
filed a claim requesting to appear and a motion
for extended time to file responsive pleadings ,
which the Court allowed . On July 28 , 1988 ,
Sesostris requested that the Court enter default
judgment against Transportes , in personam ,
and the Unamuno , in rem , for failure to appear.
On July 29 , 1988 , BCI answered Sesostris’s
complaint , filed a counterclaim , and moved to
stay the proceedings pending arbitration . On
August 5, 1988, the Court allowed Sesostris 's
motion for entry of default against Transportes
and the Unamuno , but then vacated that order
with respect to the Unamuno on August 11 ,
1988. On August 18, 1988, Sesostris moved to
strike BCI 's answer and claim with respect to
the Unamuno . Finally , on August 25, 1988 ,
this Court allowed BCI 's motion to stay the
proceedings pending foreign arbitration under
the charter parties . 1
The communication between Sesostris and
BCI concerning the foreign arbitration was
minimal. From August 25 , 1988 , until early
December 1988 , the parties exchanged no
correspondence concerning the arbitration
proceedings. On December 5 , 1988, BCI sent a
letter to Sesostris requesting “ notice as to when
and where arbitration proceedings ” would be
held . 2 From December 1988 until March 1989 ,

-

The two charter parties at issue in this case both include arbitration clauses. Paragraph 17 of each
charter party states:
That should any dispute arise between Owners and the Charterers , the matter in dispute shall be
referred to three persons at Madrid , one to be appointed by each of the parlies hereto, and the
third by the two so chosen ; their decision or that of any two of them shall be final , and for the
purpose of enforcing any award , this agreement may be made a rule of the Court . The
Arbitrators shall be commercial men .

2.

The complete text of the December letter reads as follows:
In accordance with the court’ s order staying the Federal Court proceedings pending arbitration , we
would appreciate receiving notice as to when and where the arbitration proceedings are pursued by your
client.
The letter was addressed to counsel for Sesostris and signed by counsel for BCI .

1
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BCI received no response from Sesostris. On
March 15 , 1989 , BCI received a letter from
Sesostris stating only that the arbitration
proceedings “ are presently being pursued in
Madrid , Spain . * ’ 3 On March 30 , 1989 , BCI
wrote to Sesostris again requesting: “ [ pjlease
provide us with details as to when and where
the arbitration proceeding is alleged to
proceed . ’ Finally , on April 19 , 1989. Sesostris
responded to BCI that the arbitration
proceedings had been concluded .
*

From papers filed with this Court , it appears
the arbitration proceedings were conducted
some time between March 13 and March 17 ,
1989 . Two Spanish attorneys , one representing
Sesostris and one representing Transportes ,
signed a settlement agreement on March 13,
1989 stipulating to various facts and procedures
for the arbitration . Among other things , the two
attorneys stipulated that Transportes had not
paid Sesostris its share of the subsidies because
Transportes was forced to turn over possession
of its ships to BCI . Further , the parties
stipulated that Transportes was still the owner
of the Unamuno when arrested on July 27 ,
1988 . Based solely on stipulated facts , an
arbitration panel of three Spanish citizens
issued an award in favour of Sesostris for half
of the subsidies. The arbitration panel ruled that
this award was enforceable against Transportes
and its ship the Unamuno . The arbitrators
signed their decision on March 17 , 1989 .
On May l , 1989 , Sesostris filed motions in
this Court to confirm the arbitration award , to
enter judgment on its behalf , and to receive
payment from the funds deposited by BCI with
the Court . BCI opposed the motions and filed a
motion to dismiss Sesostris's claims asserting
foreign sovereign immunity .
At present , there are three sets of motions
pending before the Court . First , Sesostris 's
motions to strike the answer and counterclaim
by BCI as untimely . Second , Sesostris’ s
motions to confirm the foreign arbitration
award , enter judgment , and for payment from
funds deposited with the Court . Third , BCFs
motions to dismiss the complaint asserting
3.

foreign sovereign immunity and for return of
funds deposited with the Court . Each set of
motions shall be discussed in turn .
I . Sesostris’ s Motions to Strike BCI ' s Answer
and Counterclaim
[1] Sesostris has filed motions to strike BCI ' s
answer and counterclaim arguing that BCI ’ s
pleadings failed to conform to the procedural
requirements of the Supplemental Rules. In
opposition , BCI has responded that this Court
has discretion to construe the Supplemental
Rules liberally and to accept technically
non -conforming pleadings in an admiralty case .

The Supplemental Rules require that:
The claimant of property that is the subject
of an action in rem shall file his claim within
10 days after process has been executed , or
within such additional time as may be
allowed by the court , and shall serve his
answer within 20 days after the filing of the
claim . The claim shall be verified on oath or
solemn affirmation , and shall state the
interest in the property by virtue of which
the claimant demands its restitution and the
right to defend the action .
Supplemental Rule C(6 ) . Recently , the First
Circuit Court of Appeals has emphasized that
Supplemental Rule C( 6 ) should be applied in
light of “ old - fashioned common sense and the
time- honoured
admiralty
principle
that
pleadings and procedural practices in maritime
actions should be applied liberally .’’ United
States v. One Urban Lot Located at / Street A- L
885 F. 2d 994, 1001 ( 1 st Cir. 1989 ) (court held
that verified answer filed within 20 days
without a preceding claim filed within 10 days
satisfied the time requirements of Supplemental
Rule C( 6 ) ) . The First Circuit stated that:
So that to the greatest extent possible
controversies are decided on the merits , a
district judge should exercise his discretion
to grant additional time for the filing of a
claim or treat an answer containing all the
elements of a claim as a claim when “ the
goals underlying the time restrictions and

The complete text of the March letter reads as follows:
With regard to your inquiry as to “ when and where arbitration proceedings are pursued by four ]
client ," our understanding is that they are presently being pursued in Madrid , Spain .
The letter was addressed to counsel for BCI and signed by counsel for Sesostris. The letter was dated
March II , 1989.
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the verification |of the claim ] are not
thwarted . ”
One Urban Lot , 885 F. 2d at 1001 ( quoting
United States v . 1982 Yukon Delta Houseboat ,
774 F. 2d 1432 , 1436 ( 9th Cir . 1985 ) ) .

In this case, Sesostris filed the complaint at
the time of attachment on June 27 , 1988 . After
discussions with Sesostris , BC1 appeared
before this Court as mortgagee in possession of
the Unamuno on July 1 , 1988 , and , by an
agreement with Sesostris , BCI tendered
substitute security for Sesostris’s claims
pursuant to Supplemental Rule E(5 )(c ). On July
15 , 1988, BCI filed an unverified claim , and a
notion to extend time to file responsive
pleading for two weeks. The Court granted
BCFs motion , and , on July 29 , 1988 , BCI filed
an answer and a counterclaim .

Given this procedural background and the
applicable law , BCFs answer and counterclaim
should stand . Even though the claim was filed
more than 10 days after the arrest and
attachment , Sesostris clearly knew of BCFs
claim , had direct discussions with BCI over
release of the Unamuno , and , according to
BCI , had initially agreed to extend time for
BCI to file responsive pleadings. Furthermore ,
pursuant to Supplemental Rule C (6), this Court
expressly granted BCI additional time to file
responsive pleadings. As to the claim being
unverified , the claim clearly identified BCI ,
stated its interest as mortgagee in possession of
the Unamuno , and requested an appearance in
this action . This information satisfies the
substantive requirements of Supplemental Rule
C(6), and , although unverified , the claim
presents no prejudice to Sesostris which knew
of BCFs claim several weeks earlier upon
negotiating for substitute security . In light of
these facts and the First Circuit ' s recent
decision in One Urban Lot , this Court should
deny Sesostris's motions to strike the answer
and counterclaim by BCI .

II . Sesostris' s Motions to Confirm Foreign
Arbitration Award
[ 2 ] Sesostris has moved to have the arbitral
award signed on March 17 , 1989 in Madrid ,
Spain confirmed by* this Court . BCI has
opposed Sesostris’ s motion by presenting
evidence that it received no notice of the
arbitration proceedings . In response , Sesostris
argues that BCI was not a proper party to the
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arbitration proceedings and consequently
should not have received notice of the
arbitration .
This Court has jurisdiction and authority to
enforce foreign arbitration awards pursuant to
the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards ( ‘‘the
Convention ” ) . 9 U . S .C . §§ 201 -208 . The
Convention applies to any ‘‘arbitration
agreement or arbitral award arising out of a
legal relationship . .. which is considered as
commercial . ” 9 U . S .C . § 202. See also Atlas
Chartering Services , Inc . v . World Trade
Group , Inc . , 453 F. Supp. 861 , 863 (S. D. N . Y .
1978 ). The Convention also covers written
arbitration provisions in any maritime
transaction . 9 U . S .C. §§ 2 , 202. Within three
years of the arbitrator’ s decision , “ any party to
the arbitration may apply to any court having
jurisdiction ... for an order confirming the
award as against any other party to the
arbitration . ” 9 U .S .C . § 207 . This Court
‘‘Shall confirm the award unless it finds one of
the grounds for refusal or deferral of
recognition or enforcement of the award
specified in the Convention . ” Id .

Under the Convention , an arbitral award may
be refused for failure to provide adequate notice
of the foreign proceedings. Convention , art . V .
Specifically , article V states in pertinent part:
Recognition and enforcement of the award
may be refused , at the request of the party
against whom it is invoked , only if that
party furnishes to the compentent authority
where the recognition and enforcement is
sought , proof that: ... The party against
whom the award is invoked was not given
proper notice of the appointment of the
arbitrator or of the arbitration proceedings or
was otherwise unable to present his case . . . .

Convention , art . V , subd . 1 ( b ). Under this
provision , ‘‘the party against whom [ the awardl
is invoked ” has standing to object to the
confirmation of the award . Id . Further , the
objecting party has the burden to show the lack
of proper notice of the arbitration proceedings.
Id . In view of the Convention and its enabling
law , this court should deny Sesostris’s motions
to confirm the arbitral award .
[3] First , this Court should recognize that
BCI is a party to this action . This Court has
repeatedly treated BCI as an entity asserting an
interest relating to the in rem defendant , the
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Unamuno.4 Futhermore , in granting the stay
pending arbitration , this Court recognized that
BC1, as the movant , was a party to this action . 5
Finally , as the Federal Rules of Civil Procedure
apply in admiralty actions , BCI would be an
interested party such that it could intervene as a
matter of right in this action . See Supplemental
Rule A ; Fed . R . Civ . P . 24(a )( 2 ) . h For all these
reasons , BCI should be considered a party to
the in rem action against the Unamuno .
Second , given the early proceedings in this
case , BCI is clearly the party against whom the
arbitral award is being invoked . BCI first
appeared in this action as a third party claiming
the interest of a mortgagee in possession to an
arrested ship , the Unamuno . BCI has
maintained possession of the Unamuno ever
since its release and has claimed ownership of
the Unamuno by order of a Spanish court prior
to the ship’ s arrest. Furthermore , BCI tendered
$100,000 to this Court as substitute security for
Sesostris’s claims , and Sesostris now seeks to
satisfy its claims from the security deposited by
BCI . Given these facts , BCI is clearly the party
against whom Sesostris seeks to enforce the
arbitral award .

Third , given the record of correspondence
between the parties, BCI did not receive proper
notice of the arbitration proceedings . At BCI 's
request , this Court stayed the proceedings on
August 25 , 1988 . Sesostris clearly knew that
BCI had moved for the stay , and BCI had
deposited the security for Sesostris’ s claims in
this case . For three months, however, no
correspondence was exchanged between BCI
and Sesostris . On December 5 , 1988 , BCI
requested “ notice of when and where the
proceedings" would be held . This letter,
however , initiated no communication by
Sesostris as to any of its plans for the
arbitration . Not until three months later did
Sesostris even respond to BCI 's request for
notice . On March 11 , 1989 , Sesostris wrote to
BCI stating ambiguously that “ it is our
understanding that arbitration proceedings are
presently being pursued in Madrid , Spain . "
This reply did not state that the procedures for
the arbitration were currently being negotiated ,
as later evidence made clear . Nor did the reply
disclose that some counsel for Transportes had
appeared or been retained in Spain , and this
counsel would represent the interests of
Transportes and the Unamuno at the

4. On July I , 1988, pursuant to Supplemental Rule E( 5 )( c ) , this Court accepted BCI ’ s stipulation and
motion to release the Unamuno upon the posting of substitute security . On July 15, 1988 , pursuant to
Supplemental Rule C(6 ) , this Court allowed BCI ’ s motion for extended time to file a responsive
pleading . Finally , on August 11 , 1988, this Court refused to enter a default judgment against the
Unamuno in rem recognizing BCI ’ s appearance.
5 . Section 3 of the Federal Arbitration Act , 9 U .S.C . §§ 1 - 15 , grants a district court authority to stay the
proceedings only “ on application of one of the parties . ” 9 U .S .C . § 3. When this Court granted BCI’ s
motion , Transportes had defaulted in this action and could not be considered the party moving for the
stay . Furthermore , in its motion papers, BCI clearly referred to itself as a defendant and as a party
asserting a counterclaim . In granting this motion for stay , this Court recognized BCI ’ s interest as a
party in this action .
.
6 Rule A of the Supplemental Rules states in pertinent part: ” |t ] he general Rules of Civil Procedure for
the United States District Courts are also applicable to the foregoing proceedings except to the extent
they are inconsistent with these Supplemental Rules. ” Federal Rules of Civil Procedure 24 states, in
pertinent part:
Upon timely application anyone shall be permitted to intervene in an action ... when the
applicant claims an interest relating to the property or transaction which is the subject of the
action and the applicant is so situated that the disposition of the action may as a practical matter
impair or impede the applicant 's ability to protect that interest , unless the applicant’ s interest is
adequately represented by existing parties.
Fed . R .Civ . P. 24( a )( 2 ).
In this case , BCI appeared as the mortgagee in possession of the Unamuno and clearly claimed “ an
interest relating to the property ... which is the subject of the action . ” Furthermore , as the Unamuno
was arrested and attached , BCI ’ s ability to protect its interest in the Unamuno would be seriously
impaired if BCI were not allowed to appear as a party . Finally , the in personam defendant Transportes
has not appeared in this case and cannot represent BCI 's interests . Consequently , BCI should be
permitted to intervene in this action .
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proceedings. Nor did the reply contain any
reference to the current scheduling of the
proceedings which were to begin within the
week , as later evidence made clear. This March
11 letter was not received until March 15 after
Sesostris and Transportes had agreed to
stipulated facts for the arbitration . The
arbitrators signed their decision on March 17 ,
1989. After requesting further details , BCI was
informed in mid - April that the arbitration was
complete. Given this undisputed record of
correspondence , BCI clearly had no proper
notice of the arbitration proceedings.7
In sum , BCI is the party against whom the
award is being invoked , and BCI received no
notice of the arbitration proceedings until after
the proceedings were complete. Consequently ,
BCI has proved grounds for refusal of the
‘ award under the Convention , and Sesostris’ s
motions to confirm the award , enter judgment ,
and withdraw funds from the funds deposited
with the Court should be denied .

III . BCI ' s Motion to Dismiss Asserting Foreign
Sovereign Immunity
[4 ] BCI has moved to dismiss Sesostris’ s
complaint arguing that it was the true owner of
the Unamuno at the time of arrest and that this
Court cannot take action against BCI as a
Spanish government entity . Sesostris opposes
this motion claiming that BCI was not the
registered owner of the Unamuno and that ,
even if it were, BCI is not a government entity
entitled to foreign sovereign immunity

protection .

The

Foreign

Sovereign

Immunities

Act

( “ FSIA ” ) grants broad jurisdictional immunity

to foreign states subject to certain limitations .
See 28 U .S .C . §§ 1602- 11.8 Specifically , FSIA
gives foreign states immunity from the
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pre-judgment arrest or attachment of its
property in the United States . See 28 U .S .C. §§
1609- 11 . This immunity from arrest or
attachment does not apply to property which is
used for commercial activity and where the
commercial activity is the basis for the claim .
28 U .S .C . § 1610(a )( 2). FSIA also gives
unqualified immunity from arrest or attachment
to property “ of a foreign central bank or
monetary authority . ” 28 U .S.C. § 1611 ( b)( 1 ) .
BCI alleges that it was the true owner of the
Unamuno on the day of its arrest on June 29 ,
1988. Further, BCI claims that as
wholly -owned subsidiary of the Spanish
government , it is entitled to jurisdictional
immunity from the arrest of the Unamuno . If
BCI’ s factual assertions were accepted without
scrutiny , BCI ’s claims might state a position
suitable for dismissing the claims. See , e . g . Jet
Line Services , Inc . v . M / V MARS A EL HARIGA ,
462 F.Supp. 1165 , 1168-78 ( D. Md . 1978).
Given the record before this Court , however,
BCI ’ s claims are not supported with factural
evidence sufficient to grant its motion .
First , BCI has provided no authenticated
documents showing its ownership interest in the
Unamuno. BCI has claimed that a Spanish
court ordered the Unamuno into BCI ’s custody
on April 13, 1988 . BCI’ s only support for this
claim is the affidavit of a Spanish lawyer who
states that “ complete control and possession of
the vessel was transferred by Order of Court to
[ BCI ] . ” This same Spanish lawyer , however,
states “ the vessel became the property of [ BCI ]
on April 27 , 1989 , date of judicial adjudication
in favour of bank .” This evidence suggests that
“ possession and control ” may not be the same
as “ property ” or ownership under Spanish law .
This Court need not make that determination ,
however, since none of the Spanish court

7.

In its papers, Sesostris argued that BCI did not sign the charter parties at issue in this case , was
consequently not a proper party to the arbitration , and therefore did not need to receive any notice . This
claim , however , does not address the clear language of the Convention which requires notice to “ [ tlhe
party against whom the award is invoked . ” Convention , art . V , subd . 1 ( b ). As noted above , Sesostris
clearly knew BCI had appeared in this case claiming ownership of the Unamuno and had deposited
substitute security for Sesostris ’ s claims. Further more , BCI was the party which moved for stay of the
proceedings pending arbitration . Consequently , Sesostris cannot claim BCI was not entitled at least to
notice under the plain language of the Convention .

8.

Under FSIA , a foreign state is defined as ‘‘a political subdivision of a foreign state or an agency or
instrumentality of a foreign state ...” 28 U .S.C. § 1603(a). Further, an agency or instrumentality of a
foreign state “ means any entity ... which is an organ of a foreign state or political subdivision thereof ,
or a majority of whose shares or other ownership interest is owned by a foreign state or political
subdivision thereof .. . ” 28 U .S.C. § 1603( b )(2 ) .
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attachment . 28 U .S.C . § 1610(a )( 2). In this
case, the Unamuno was used for the
commercial activity described by the charter
parties , and this action is based on a breach of
the charter parties . Consequently , the Unamuno
would not be immune from arrest or attachment
under FSIA .

documents appear before this Court , and the
evidence of a Spanish attorney’ s affidavit does
not provide sufficient proof of ownership.

Second , BCI has failed to provide any
conclusive evidence that it is the “ foreign
central bank or central banking authority " of
Spain . 28 U .S .C . § 1611 ( b)( 1 ). BCI’ s only
support for a claim of unqualified immunity
under section 1611 is again the affidavit of a
Spanish lawyer , the lawyer states: “ [ BCI ] is a
state-owned and controlled bank engaged ,
among others, in the business of providing
financing for the construction of vessels. " This
assertion , however , is not supported by any
further documentation . Even if it were , this
affidavit does not show that BCI is the central
bank or central banking authority of Spain .
Rather , it shows that BCI is a subsidiary entity
owned by the state . This does not satisfy the
plain language of section 1611 , and therefore
BCI should not be granted unqualified
immunity from the arrest or attachment of its
property .
Third , even if BCI demonstrated its
ownership of the Unamuno and its status as an
agency of a foreign state, the property at issue
in this case appears to fall within one of the
statutory exceptions to immunity . Where the
property was “ used for commercial activity "
and the commercial activity is the basis for the
claim , there is no immunity from arrest or

In sum , BCI has not adequately supported its
motion asserting foreign sovereign immunity ,
and therefore BCI ’ s motions to dismiss and for
return of funds deposited with the Court should
be denied .
Order accordingly .

Order
In accordance with the memorandum filed
this date , it is ORDERED:

1 . Plaintiffs motions to strike answer and
counterclaim are denied .
2 . Plaintiffs motions to confirm arbitral
award , enter judgment on its behalf , and for
payment of funds deposited in the Registry
of the Court are denied .

3. Motions by Banco de Credito Industrial ,
S . A ., appearing on behalf of the M / V
UNAMUNO , in rem , to dismiss and for
return of funds deposited in the Registry of
the Court are denied .

[H 80-012] LIGHTWAVE TECHNOLOGIES INC v CORNING GLASS WORKS
United States District Court (SD New York )
Judgment delivered November 21 1989
Full text of judgment below
Alternative dispute resolution Mini -trial Agreement to submit dispute to mini-trial
Attorneys for the parties agreeing to a ' mini - trial ’ ' — Defendant failing to sign agreement
Plaintiff seeking to enforce the agreement
Whether agreement enforceable
Whether a mini-trial is a form of arbitration .
Two companies were engaged in protracted antitrust litigation. Attorneys for the
companies had negotiated an agreement to settle the dispute with a “ mini-trial ” . After the
details of this agreement were finalized by the attorneys , it was rejected by company B’s Board
who refused to sign the agreement. Company A then sought to have this agreement enforced
at an evidentiary hearing.
Company A alleged that company B had reneged on an enforceable agreement for
alternative dispute resolution . They argued that company B's attorney had authority to bind
it to the mini -trial agreement . In addition company A argued that the agreement did not need
to be signed because it was an agreement to arbitrate , which under New York law did not need
to be signed so long as there was other proof that the parties actually agreed on it. Company
A’s attorney ( who negotiated the mini - trial agreement ) had admitted in his testimony that he

—
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considered “ mini -trials” and “ arbitration ” to be two different “ species” of the “ genus”
alternate dispute resolution .
Held: motion denied .
1 . Company B’s attorney did not have the authority to bind it to the proposed agreement.
Furthermore , he did not in fact agree to bind the defendant.
2. Company A had not satisfied the burden of showing that the parties had intended to
bind themselves to the agreement without obtaining signatures. The circumstances of this case
indicated an intent not to be bound without signatures.
3. The mini -trial procedure was not treated as a form of arbitration because of company
A’s attorney’s testimony that he did not think he was entering into an arbitration agreement.
This was regardless of any similarities the proposed mini -trial bore to arbitration.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Daniel R Shulman (Gray , Plant , Mooty , Mooty & Bennett ) , Minneapolis, Minn , for the
plaintiff .
Lars I Kulleseid ( Fish & Neave ) , New York City , for the defendant .
Before: Conboy Dist J .
Conboy , District Judge: In early 1986,
Lightwave Technologies Inc . (“ Lightwave")
filed an anti-trust suit against Corning Inc. ,
then known as Coming Glass Works
( “ Coming" ) , and Coming counterclaimed for
patent infringement . After several years of
litigation before several judges, including the
late Judge Edward Weinfeld , Judge William C.
Conner , and this Court , it seemed that the
parties were finally succeeding in settling this
case in the fall of 1988 . However , negotiations
broke down in January of 1989. Alleging that
Lightwave had reneged on an enforceable
agreement for alternate dispute resolution ,
Coming moved to enforce “ the Agreement".
On November 15 , 1989, we held an evidentiary
hearing 1 to determine the intentions of the
parties as to the binding effect of the
Agreement . We now deny Coming’ s motion to
enforce the proposed Agreement.
The Agreement in question is an agreement
to resolve the case through a five day
“ mini -trial" before a retired federal judge . The
mini -trial was to focus solely on Lightwave’s
anti-trust claims, with Lightwave’s recovery
limited by a fixed ceiling and floor. Throughout
the fall of 1988, Coming’s attorney , Alfred L .
Michaelsen , and Lightwave’s attorney , Joseph
M . Alioto , discussed the parameters and
1.

procedures for such a mini - trial , including how
to select the judge , who should be present at the
mini -trial , how to preserve the confidentiality
of the proceedings , and whether to submit
written interrogatories to the judge , and/or have
him write a decision . The two attorneys had
agreed on most of these issues in late December
of 1988 . On January 11 , 1989 , Alioto sent a
copy of the proposed Agreement to Franklin
W . Dabby ( “ Dabby" ), the founder , President ,

.

Chairman of the Board , and Chief Executive
Officer of Lightwave , and also one of its major ,
though not majority , shareholders . In his letter
accompanying the proposed Agreement , Alioto
recommended that Lightwave sign it , but did
not tell Dabby that he , Alioto , had changed the
proposed Agreement in two respects , which
changes Corning had not yet seen or approved .
Defendant ’ s Exhibit G (letter dated January 11 ,
1989 , from Alioto to Dabby , with draft of
proposed Agreement ); Hearing Transcript
( hereinafter “ Tr . " ) at 107- 109. After
consulting with other members of the Board ,
Tr. at 223, Dabby rejected the proposed
mini - trial Agreement, and attorneys for
Lightwave informed the Court that settlement
negotiations had failed . Defendant ’s Exhibit I
( letter dated February 1 , 1989, from Daniel R .
Shulman to the Court ) .

We observe that , on application of the parties, the proceeding was held in camera , and all relevant
papers were filed under seal to preserve Coming’ s interst in confidentiality , as negotiated by counsel for
the parties in the settlement arrangement which is at the heart of this motion .
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Coming ’ s reaction to this turn of events was
one of shock and disbelief , for Coming
believed that Alioto had authority in fact to
settle the case for Lightwave. According to
Michaelsen , Alioto had told him in July of
1988 that , if a certain unidentified event did not
occur by August 31 , 1988, he ( Alioto) would
have written authority to settle the case through
a mini-trial , with a cap on Lightwave 's
potential recovery . 2 On September 1 , 1988 ,
Alioto called Michaelsen and indicated that he
was ready to proceed with negotiations on the
mini-trial proposal . Apparently , Coming did
not expect Lightwave to be able to reject the
Agreement negotiated by Alioto , because , as
Michaelsen stated in his affidavit and at the
hearing , Alioto never expressed any limitation
on his authority to enter into an agreement
which would bind Lightwave , provided that
Coming would agree to the outline of the terms
that he proposed . Affidavit of Alfred L.
Michaelsen , sworn to July 28 , 1989
( “ Michaelsen Aff . ’’ ) , 1( 8; Tr . at 38.
[1] Coming now argues that the Agreement
should be enforced because Alioto had actual
authority to bind Lightwave , and because
Alioto did in fact agree to bind Lightwave to
the mini-trial agreement , without Dabby’s
signature . In light of the hearing testimony and
the documents submitted , we do not find that
Alioto had authority to bind Lightwave to the
negotiated
by
Alioto and
Agreement
Michaelsen . Neither do we find that Alioto in
fact agreed to bind Lightwave . Thus, although
we are extremely dismayed by the manner in
which Lightwave conducted itself during the
settlement efforts , we cannot enforce the
Agreement .
First , Coming argues that Alioto had actual
written authority to bind Lightwave to a
mini - trial with a maximum recovery . Although
Alioto’ s letters to Dabby , dated July 1 , 1988
and January 11 , 1989 , do indicate that Alioto
was “ authorized to attempt to settle the case ...
by way of a mini trial with a maximum
recovery’’ , Defendant ’ s Exhibit F ( letter dated
July 1 , 1988 from Alioto to Dabby ) , other
documents and testimony at the hearing
indicate significant ambiguities as to the
meaning of the mini- trial concept and
2.

-

limitations on the scope of Alioto’ s authority .
For example, Dabby testified that he never
understood a mini-trial to mean a trial without a
jury . Tr . at 189-90. Neither did Dabby expect
to have to choose a retired judge from a list of
five judges provided by Coming , as provided
for in the proposed Agreement. Defendant ’ s
Exhibit G , Attachment $ 2; Tr . at 211 . More
importantly , Dabby rejected the inter-connected
provisions for non -disclosure and personal
liability in paragraph 12 of the proposed
Agreement . Defendant ’ s Exhibit G , Tr. at
189- 191 , 211- 13. Finally Dabby testified that it
had been his consistent position that he would
not accept a mini-trial proposal unless
Lightwave also received a license from
Coming . Tr. at 204-205 , 207. This testimony is
supported by Dabby’ s letters to Alioto dated
July 6 , 1988, and August 18 , 1988 . Plaintiff 's
Exhibits 1 and 2.
In the face of these ambiguities and
misunderstandings , we are unwilling and
unable to conclude that Dabby gave Alioto the
authority to enter into the Agreement which
Alioto and Michaelsen negotiated . Dabby never
understood himself to be waiving his right to a
jury trial . More importantly , Dabby never
consented to personal liability; neither did
Dabby ever consent to provisions for
non -disclosure. We find that the potential
personal liability of $25 ,000 imposed upon
Dabby by the Agreement and the permanent
gag placed upon Lightwave even if it won ,
preventing dissemination of Lightwave 's
vindication in the industry , were wholly
collateral to whatever initial authority
Lightwave gave Alioto , and that Lightwave
was entirely justified in refusing to sign any
provisions.
Agreement containing these
Perhaps most significantly , Dabby indicated to
Alioto in the August 18, 1988 letter that
“ Coming must further agree to license
Lightwave to all patents filed for and issued to
Corning relating to optical fibers ... ".
Plaintiffs Exhibit 2. As a result , Alioto was
not acting within the scope of his actual ,
written authority when he negotiated an
agreement that did not provide for a license .
Whether or not Alioto led Michaelsen to
believe that he ( Alioto) had binding written

The unidentified event , later disclosed , was the payment by Lightwave of all outstanding out-of - pocket
expenses incurred by Alioto and the funding of all future out-of-pocket expenses incurred by Alioto in
the prosecution of the lawsuit .
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authority to settle the case is irrelevant , given
the unambiguous language in Dabby’s August
18 , 1988 , letter .

Second , Coming has not carried its burden in
showing that the parties intended to bind
themselves to the Agreement without obtaining
the signatures and approval of the principals,
i .e. , Dabby for Lightwave and a Coming
official for Coming . “ Whether or not the
parties have manifested an intent to be bound
must depend in each case on all the
circumstances. ” International Telemeter Corp .
v . Teleprompter Corp . , 592 F. 2d 49, 56 ( 2d
Cir . 1979). The circumstances of this case
indicate an intent not to be bound without
signatures. To begin with , the draft of the
Agreement , prepared by Michaelsen , has
signature lines for both principals , which lines
were intended , according to Michaelsen , for
Coming but not for Lightwave . Tr . at 38, 42 ,
55 . Inexplicably , Michaelsen also testified that
these lines were inserted essentially “ out of
habit and practice and experience ” . Tr . at 38 .
In addition , both Alioto and Lightwave were
expected to sign a stipulation of dismissal ,
according to the explicit terms of the
Defendant’s
Exhibit
Agreement.
G,
Attachment 1) 10 . Moreover, Alioto testified
that he had always intended to have Lightwave
sign the Agreement , and that he had informed

HI 80-013]
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Michaelsen of this intention on numerous
occasions. Tr . at 92 , 178. Having observed
Dabby , a forceful , assertive and in some
respects truculent individual , the Court
understands , and credits, Alioto's statement
that he simply would not , as a matter of
professional prudence , have concluded the
Agreement without Dabby ’ s approval .
[2] Finally , in response to Coming ’ s
argument that the Agreement did not need to be
signed because it is an Agreement to arbitrate ,
which , under New York law , need not be
signed to be enforceable , so long as there is
other proof that the parties actually agreed on
it , N . Y .Civ . Prac . L . & R . 7501 ( McKinney
1980) , we note that Michaelsen testified for
Coming that he considers “ mini- trials ” and
“ arbitration ” to be two different “ species ” of
the “ genus” “ alternate dispute resolution ” .
Tr . at 52-53. Since Michaelsen himself testified
at the hearing that he did not think he was
entering into an arbitration agreement , we
decline to treat the mini -trial procedure as a
form of arbitration , regardless of the
similarities a mini-trial bears to arbitration .
Accordingly , we deny Coming 's motion to
enforce the proposed Agreement for alternate
dispute resolution .

SO ORDERED.

ANTWINE & ANOR v PRUDENTIAL BACHE SECURITIES INC
United States Court of Appeals, Fifth Circuit
Judgment delivered April 30 1990
Full text of judgment below

—
—

—

Statutory
Judicial review of awards under the Federal Arbitration Act
Arbitration
Parties submitting to
claims — Investors and securities broker involved in dispute
arbitration Award granted in favor of the broker Arbitrator failing to provide reasons
District Court confirming award
Investors seeking to vacate
for granting an award
Whether failure to provide reasons warrants judicial review of the award
award
Federal Arbitration Act , sec 10 .
Whether award mutual , final and definite

—

—

—

—

—

—

—

Investors entered into an agreement with a securities broker to engage in options trading .
The agreement provided for the arbitration of disputes under the American Arbitration
Associations ( AAA ) Securities Arbitration Rules.
The investors suffered a number of losses and subsequently filed a complaint against the
broker in the federal District Court claiming breaches of federal and state securities laws. The
District Court , relying on the arbitration clause , gave an order staying litigation pending
arbitration .

The arbitration panel entered an award for the broker stating that “ [a]ll claims submitted
by the investors are denied . .. This Award is in full settlement of all claims submitted to this
Doyles Dispute Resolution Practice — North America
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Arbitration . ” The investors then requested “ clarification” from the arbitration panel . This
was denied . The investors subsequently refused to enter into an agreed order to dismiss their
federal court action .
The broker obtained summary judgment in the district court confirming the award . The
investors then filed an appeal.
The investors argued that the award should be vacated under the Federal Arbitration Act.
This Act gave federal courts the power to vacate an award where “ the arbitrators exceeded
their powers, or so imperfectly executed them that a mutual , final and definite award . .. was
not made ” .
It was the investors’ claim that the arbitration panel , by not offering reasons for the
decision , had so imperfectly executed its powers that a mutual , final and definite award was not
made . In this regard it was argued that failure to provide reasons was a breach of Securities
Arbitration Rule 42, which required the arbitration award to “ include a statement regarding
the disposition of any statutory claims” .
Furthermore , the investors contended that existing case law which found arbitrators were
not bound to offer reasons for their decisions should be disregarded because it applied to the
older AAA Commercial Arbitration Rule 42. This older Rule 42 did not require a statement
regarding the disposition of statutory claims.
Held: appeal dismissed .

1 . Rule 42 of the Securities Arbitration Rules did compel the arbitration panel to make a
statement regarding the disposition of statutory claims, but did not require an explanation of
the reasons underlying the panel’s decision.
2. Even if written reasons were required by the new Rule 42, any perceived error in this
case did not warrant judicial intervention . Grounds for judicial review of an arbitration award
were extraordinarily narrow and the court should defer to the arbitrator’s decision when
possible ( Rodriguez de Quijas, et al v Shearson/American Express Inc 490 US 477 ( 1989),
cited ) .
3. The award in this case was clear , concise and unambiguous. A mutual , final and definiteaward was made . Hence there were no grounds to vacate the award under the Federal
Arbitration Act.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS )
Michael Farrell ( Wells, Moore, Simmons , Stubblefield & Neeld ), Jackson , Miss , for
plaintiffs-appellants.
Alan W Perry , Ronald D Collins (Forman , Perry , Watkins & Kxutz), Jackson , Miss, for
defendant-appellee.

Before: Reavley , King and Johnson JJ .

Johnson , Circuit Judge: Harold and
Joeanne Antwine appeal from a judgment of the
district court denying a motion to set aside an
arbitration award and granting a motion to
enforce the award . For the reasons cited herein ,
we affirm .
I . Facts and procedural history
In 1985 , Harold and Joeanne Antwine were
owners and operators of a drug store which
provided them with an annual income of
approximately $40 ,000.00. That year , Mr

P0-013

Antwine inherited a $1 ,000 ,000.00 stock
portfolio . Although the Antwines originally
planned on investing in insured municipal
bonds which would yield a tax free annual
income of approximately $80 ,000.00 , the
couple instead decided to opt for the possibility
of a $200 ,000.00 annual income by trading in
options. In so deciding , the Antwines
reportedly relied on representations made by
James Palmer , the Branch Manager of the
Jackson , Mississippi , office of Prudential
Bache Securities . Inc . , to the effect that trading
© 1991 CCH International
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in options was profitable eighty -five percent of
the time .

The Antwines’ experience with options
trading was a dismal failure . Instead of making
money , they lost money . Accordingly , the
Antwines terminated their relationship with
Prudential Bache and filed a complaint against
the company in federal district court. The
Antwines' complaint , which alleged violations
of state and federal securities laws , charged
Prudential Bache with making misstatements
and omissions of material facts about the risks
and mechanics of options trading . The
Antwines also alleged pendant state law claims
of deceit , negligent misrepresentation and
breach of fiduciary duty .
The district court , relying on the terms of a
joint account agreement signed by the parties
prior to this litigation , entered an agreed order
staying litigation pending arbitration .1 The
matter was then submitted to an arbitration
panel of the American Arbitration Association .
After three and one- half days of hearings, the
arbitration panel entered an award which stated
that “ [ a]ll claims submitted by Mr. & Mrs .
H . M . Antwine are denied . ... This Award is in
full settlement of all claims submitted to this
Arbitration . ” After the arbitration award was
entered , the Antwines requested “ clarification ”
from the arbitration panel . The arbitrators
declined
the
Antwines’
and
request ,
accordingly , the Antwines refused to enter into
an agreed order dismissing their action in

federal court .

Thereafter, Prudential Bache moved for
summary judgment against the Antwines. In
response , the Antwines moved for vacation of
the arbitration award alleging that the award
failed to satisfy the strictures of Rule 42 of the
American Arbitration Association ’ s ( AAA )
Securities Arbitration Rules. More specifically ,
the Antwines alleged that because the
arbitration panel did not provide the reasons for
its decision , it acted in violation of the
Securities Arbitration Rule 42 requirement that
an arbitration award include a “ statement ”
regarding the disposition of any statutory
1.

claims. The district court granted Prudential
Bache’ s motion for summary judgment , denied
the Antwines’ motion to vacate the arbitration
award and entered judgment dismissing the
action with prejudice. The Antwines thereafter
timely filed the instant appeal .
II . Discussion
The sole issue on appeal is whether the
arbitration award in this case should have been
set aside by the district court because of the
arbitration panel ’ s alleged noncompliance with
the requirements of Securities Arbitration Rule
42. The Federal Arbitration Act gives federal
courts the power to vacate an award “ [ wjhere
the arbitrators exceeded their powers , or so
imperfectly executed them that a mutual , final ,
and definite award ... was not made. ” 9
U .S . C . § 10(d ). On appeal the Antwines do not
contend that the arbitrators exceeded their
powers , but rather that the arbitrators so
imperfectly executed their powers that a
mutual , final and definite award was not made.
We are constrained to disagree.
The Antwines advance the argument that
Securities Arbitration Rule 42’ s requirement
that an award include a statement regarding the
disposition of statutory claims should be
interpreted to mean that the arbitrators are
bound to offer an explanation for an award . It
has long been settled that arbitrators are not
required to disclose or explain the reasons
underlying an award . United Steel Workers of
America v. Enterprise Wheel & Car Corp . , 363
U . S. 593, 598 , 80 S.Ct . 1358 , 1361 , 4
L. Ed . 2d 1424 ( 1960 ). The policy behind such a
rule is manifest . If arbitrators were required to
issue an opinion or otherwise detail the reasons
underlying an arbitration award , the very
purpose of arbitration
the provision of a
relatively quick , efficient and informal means
of private dispute settlement
would be
markedly undermined . See Sobel v . Hertz ,
Warner and Co . , 469 F. 2d 1211 , 1214 ( 2d
Cir . 1972).
Nevertheless, the Antwines maintain that the
fundamental principle addressed above does not
apply in the instant case because the Antwines’

—

—

The joint account agreement provided for arbitration as the resolution mechanism in the event of a
dispute. The agreement provided in pertinent part as follows:

This contract ... shall be binding on the undersigned . ... Any controversy arising out of or
relating to my account ... shall be settled by arbitration in accordance with the rules then
obtaining of ... the American Arbitration Association .
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claims were arbitrated under the newer
Securities Arbitration Rule 42 rather than the
older Commercial Arbitration Rule 42 . The
language of Securities Arbitration Rule 42 is
identical to the language of Commercial
Arbitration Rule 42 with one exception .
Commercial Arbitration Rule 42 provides that
“ [ t ]he award shall be in writing and shall be
signed by a majority of the arbitrators. It shall
be executed in the manner required by law . ”
The newer Securities Arbitration Rule 42 adds
the following language to the language of the
older Commercial Arbitration Rule 42: “ [ t]he
award . .. shall include a statement regarding
the disposition of any statutory claims. ” 2
As we interpret this additional language of
Rule 42 of the Securities Arbitration Rules, it
does not , as the Antwines would have us hold ,
compel the arbitration panel to explain the
reasons underlying the disposition of statutory
claims in an arbitration award . If the new rule
were to require an award to include a
“ statement a of
reasons ”
regarding the
disposition of statutory claims, our conclusion
today might be different . However , the
language does not so read ; instead , the newer
rule requires an award to include a “ statement ”
regarding the disposition of statutory claims.
Thus, we conclude that the “ statement ”
requirement of Rule 42 of the Securities
Arbitration Rules does not imply that an
arbitration panel must articulate reasons for an
award .
Even assuming for the sake of argument that
Securities Arbitration Rule 42 requires an
arbitration panel to tender written reasons
underlying the disposition of statutory claims ,
any perceived error in this case does not rise to
the level which would warrant judicial
intervention . Judicial review of an arbitration

2.

-

award is extraordinarily narrow and this Court
should defer to the arbitrator’s decision when
possible . See , e . g . , Wilko v. Swan , 346 U .S.
427 , 436 , 74 S .Ct . 182 , 187 , 98 L . Ed . 168
( 1953) , overruled on other grounds , Rodriguez
de Quijas , et al . v . Shear son! American Express ,
Inc .,
U .S.
109 S .Ct . 1917 ,
, 1921 , 104 L. Ed . 2d 526 ( 1989 ) ( judicial review
of an arbitration award is even narrower than
judicial review of trial proceedings). Section
10(d ) of the Federal Arbitration Act provides
that a district court should vacate an arbitration
award “ [ w ]here the arbitrators exceeded their
powers , or so imperfectly executed them that a
mutual , final , and definite award upon the
subject matter submitted was not made . " 9
U .S. C . § 10(d ) .
As mentioned previously , the Antwines do
not argue that the arbitrators exceeded their
powers , but rather that the arbitrators so
imperfectely executed their powers that a
mutual , final and definite award was not made.
The award and statement provided by the
arbitrators in this case, however , was clear and
concise . It lacked any hint of ambiguity .
Accordingly , we conclude that a mutual , final
and definite award was made and , thus, the
district court did not err in denying the
Antwines motion to vacate the award .
*

III . Conclusion
Rule 42 of the Securities Arbitration Rules
does not require an arbitration panel to provide
a statement of reasons underlying an arbitration
award . The district court 's denial of the motion
to vacate the award and judgment enforcing the
award was not error . The judgment of the
district court is affirmed .

AFFIRMED.

The Antwines appear to at least implicitly argue that Commercial Arbitration Rule 42 embodies the long
standing principle that , in the interest of expediency and economy , an arbitration panel need not give
reasons underlying an award . On the other hand , the Antwines imply that Securities Arbitration Rule
42, with its requirement that an arbitration panel tender a statement regarding the disposition of
statutory claims, is evidence that the American Arbitration Association has relegated the notions of
expediency and economy to a position of lesser importance in favor of a more comprehensive
development of the reasons underlying an award .
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Full text of judgment below

—

—

Arbitration
Arbitration clause in subcontract
Defendant entering into subcontract
with a third party
Subcontract containing arbitration clause
Plaintiff issuing
performance bond incorporating subcontract by reference
Dispute arising between
defendant and third party
Arbitration between defendant and third party initiated
Defendant demanding plaintiff to join arbitration
Plaintiff arguing its participation not
required
Whether performance bond incorporated arbitration clause
Whether
provision requiring ‘‘any suit ’ ’ to be brought within two years inconsistent with agreement
to arbitrate .

—

—

—

—

—

—

—

—

The defendant and a supplier entered into a subcontract obligating the supplier to provide
and install steel for a particular project. The subcontract contained an arbitration clause.

In connection with the subcontract, the plaintiff issued a performance bond naming the
supplier as principal and the defendant as obligee The bond referenced the subcontract as
follows: “ Which subcontract is hereby referred to and made a part hereof ’ The bond also
provided that “ any suit ” brought in regards to the bond was to be initiated within two years.

.

.

Following a dispute, the defendant and the supplier initiated arbitration proceedings. The
defendant filed a Demand for Arbitration, seeking to join the plaintiff to the arbitration
proceedings. The plaintiff then filed a Complaint for Declaratory Judgment arguing that it was
not required to participate in the arbitration and that it should not be bound by its results. The
case was subsequently removed to the District Court.

The plaintiff conceded that the opinion of the Eleventh Circuit in United States Fidelity
and Guaranty Co v West Point Construction Co, 837 F2d 1507 (11th Cir 1988) supported the
defendant’s position In that case it was found that the incorporation of the subcontract
[containing an arbitration clause] into a performance bond expressed an intention of the parties
to arbitrate disputes.

.

The plaintiff, however , argued that the Court should not follow that decision because it
was decided under Alabama law. The Court should adopt cases from other Circuits which
appeared to be contrary to United States Fidelity.

The plaintiff also argued that a provision in the bond requiring “ any suit ” to be brought
within two years was inconsistent with the implication of an agreement to arbitrate and that
therefore that implication should be rejected.
Held: judgment for the defendant.

1. The general rule was that incorporation by reference was generally effective to
accomplish its intended purpose. Therefore, a performance bond that incorporated by
reference a subcontract also incorporated an unequivocal arbitration clause contained in that
contract Such a conclusion was consistent with the strong congressional policy favoring
arbitration and federal court opinions that addressed the question of incorporation ( United
States Fidelity and Guaranty Co v West Point Construction Co, 837 F2d 1507 (11th Cir 1988
followed ).

.
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2. A provision that required “ any suit” to be brought within two years was not
inconsistent with an agreement to arbitrate. “ Suit ” was a generic term that did not necessarily
exclude arbitration .
|Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
DeWitte Thompson , Jr and David Jason Merbaum ( Thompson & Slagle ) , Norcross, Ga , for
plaintiff .
J Ben Shapiro , Jr and April Rich (Stockes , Shapiro, Fussell & Wedge ) , Atlanta, Ga , for
defendant .

Before: Hall , District Judge .

Robert H Hall , District Judge: This case is
before the court on defendant ’ s Motion for
Judgment on the Pleadings. The court
GRANTS defendant’ s motion .
Facts

On or about April 10 , 1987 , defendant
Collins & Company , General Contractors , Inc .
( “ Collins" )
Inc.
Roswell Steel ,
and
( “ Roswell ") entered into a subcontract ( the
“ subcontract" ) obligating Roswell to provide
and install steel for a project called Office
Complex for Booth Development , Hope Road ,
Fulton County , Georgia ( the “ project") . The
subcontract contains the following arbitration
clause:
All claims , disputes and other matters in
question arising out of , or relating to this
agreement or the breach thereof ... shall be
decided by arbitration in accordance with
the Construction Industry Arbitration Rules
of the American Arbitration Association
then in effect , unless the parties mutually
agree otherwise . This agreement to arbitrate
shall be specifically enforceable under the
prevailing arbitration law .
Subcontract at Article XIV .
In connection with the subcontract , plaintiff
Transamerica Premier Insurance Company
( “ Transamerica") issued a performance bond
naming Roswell as principal and Collins as
obligee . The bond references the subcontract as
follows: “ Which subcontract is hereby referred
to and made a part hereof ’ .
A dispute arose between Collins and Roswell
and the parties initiated arbitration proceedings
before the American Arbitration Association .
Collins filed a Demand for Arbitration
demanding that Transamerica join the
arbitration . Transamerica then filed a
Complaint for Declaratory Judgment in Cobb
County Superior Court , arguing that it was not

T|80-014

required to participate in the arbitration and that
it should not be bound by its results. At the
same time , Transamerica filed for a temporary
restraining order , asking the court to stay the
arbitration pending the outcome of its
declaratory judgment action . On November 10 ,
1989 , Judge Grant Brantley signed a temporary
restraining order staying the arbitration
proceedings for one month . On November 13,
1989 , defendant removed the case to this court .

Discussion
In pertinent part , Federal Rule of Civil
Procedure provides that “ [ ajfter the pleadings
are closed but within such time as not to delay
the trial , any party may move for judgment on
the pleadings". Fed . R .Civ . P. 12(c). “ For
purposes of the court’ s consideration of the
motion , all of the well pleaded factual
allegations in the adversary’ s pleadings are
assumed to be true and all of contravening
assertions in the movant ’s pleadings are taken
to be false. " 5 C . Wright & A . Miller, Federal
Practice and Procedure § 1368, at 691 ( 1969 ).
The court may then grant a Rule 12(c ) motion
only if no material facts remain in dispute and
the movant is entitled to judgment as a matter
of law . Id . at 690 .
[1] This case presents no dispute of material
fact . Rather , it presents a single question of
law: does a performance bond that incorporates
by reference a subcontract incorporate an
unequivocal arbitration clause contained in that
subcontract ? The answer to that question is yes.
In United States Fidelity and Guaranty Co . v .
West Point Construction Co . 837 F. 2d 1507
( 11 th Cir . 1988 ) , the Eleventh Circuit directly
faced this issue . United States Fidelity issued a
performance bond which referenced an
underlying subcontract which in turn contained
an arbitration clause . It then sought to avoid
arbitration , “ arguing that an incorporation by
reference clause in the bond did not incorporate
y
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the arbitration clause in ... the subcontract".
Id . The court rejected this argument . It
concluded that "the incorporation of the
subcontract into the bond expresses an intention
of the parties, including [ the surety ], to
arbitrate disputes". Id . at 1508 . The court
noted that its conclusion comported with "the
strong policy favoring arbitration expressed by
Congress in the Federal Arbitration Act". Id .

performance bond incorporates by reference a
subcontract , it incorporates any arbitration
provisions contained in that subcontract . See,
e . g. , Exchange Mutual Insurance Co . v . Haskell
Co . 742 F. 2d 274 , 276 (6th Cir . 1984); J . & S .
Construction Co . v. Travelers Indemnity Co.
520 F. 2d 809 , 810 ( 1 st Cir . 1975 ); Cianhro
Corp . v. Empresa Nacional De Ingenieria , 697
F.Supp. 15 , 18 ( D. Me . 1988 ); see also J . S . &
H . Construction Co. v . Richmond County
Hospital Authority , 473 F. 2d 212, 216 (5th
Cir . 1973) ( under Georgia law , subcontract that
incorporates by reference a general contract
incorporates arbitration provision of general
contract ).2 The court will therefore adhere to
the sensible rule stated in United States Fidelity .
[2, 3] Transamerica also argues that a
provision in the bond requiring "any suit" to
be brought within two years "is inconsistent
with the implication of an agreement to
arbitrate and that implication should therefore
be rejected" . Response at 5 . The court
disagrees. As Collins correctly indicates,
"suit " is a generic term that does not
necessarily exclude arbitration . See Black ' s
Law Dictionary 1286 (5th ed. 1979); see also
Henderson v . Hendersony 152 Ga . App. 846,
264 S . E . 2d 299 ( 1979) (dictionary may supply
plain and ordinary meaning of word in .
contract ). The reference to "suit" is thus not
inconsistent with an agreement to arbitrate . 3
y

y

Transamerica concedes that United States
Fidelity "is supportive of the Defendant’ s
position". Response to the Defendant ’ s Motion
on the Pleadings ( hereinafter " Response" ) at
2 . However, it argues that the court should not
follow United States Fidelity because it was
apparently decided under Alabama law ( the
actual opinion is silent on that matter ) .
Admitting that it can find no relevant Georgia
cases , Transamerica then urges the court to
follow cases from New York , Ohio and South
Carolina that appear to run contra to United
States Fidelity .1
The court declines
matter of contract
reference is generally
its intended purpose".

to do so. First , "|a ]s a

law , incorporation by
effective to accomplish
Binswanger Glass Co . v .
Beers Construction Co . 141 Ga. App. 715 ,
717 , 234 S . E . 2d 363, 365 ( 1977 ). This case
presents no reason to deviate from this general
rule. Second , the Federal Arbitration Act , 9
U .S .C . § 1 , et seq . will govern the arbitration
of the instant dispute . See Subcontract at
XIV . Therefore , "the strong
Article
[Congressional ] policy favoring arbitration"
that the Eleventh Circuit relied upon in United
States Fidelity supports a similar outcome in
this case . Third , other federal courts that have
addressed this question have agreed that if a
y

y

1.
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,

Conclusion
The court GRANTS defendant’ s Motion for
Judgment on the Pleadings.

So ORDERED.

The court notes that the New York case , Transamerica Ins . Co . v . Yonkers Contracting Co . , 49 Misc .2d
512 , 267 N . Y .S. 2d 669 ( 1966 ) , no longer appears to be an accurate statement of New York law . See
Fidelity and Deposit Co. v Parsons & Whirtemore , 48 N . Y .2d 127, 421 N . Y . S. 2d 869, 397 N . E.2d
380 ( 1979) (surety bound to arbitrate based on incorporation of subcontract with broad arbitration
clause in its performance bond ) .
. Bonner v . City of
Fifth Circuit cases decided before October, 1981 are binding on courts in this circuit
)
.
.
1981
(
Cir
th
,
11
1210
1206
.
d
2
F
,
661
Prichard
, the law favors a
In addition , the court notes that even if the terms were potentially inconsistent
f
1
c
0
w
one
over
contract
a
of
parts
all
upholds
lciE1.2d 58 ( 1978
construction that
).
.
S
,
245
.
889
App
.
Ga
145
.
Invs
Equity
and
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meaning . See Gray v . Cousins
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[H 80-015] THOMPSON ET AL v JESPERSEN ET AL
California Court of Appeal
Judgment delivered Aug 2 1990
Digest of judgment below

—

—

—

Recovery of attorney fees
Agreement between
Arbitrators' powers
Arbitration
Dispute arising between the parties
customer and builder providing for arbitration
Dispute referred to arbitration Customer granted recovery of attorney fees in addition
Whether arbitrators
Award enforced by trial Court
Builder appealing
to damages
have the authority to award attorney ' s fees .

—

—

—

—

—

—

A customer and a builder entered into a building agreement. The agreement provided for
the arbitration of “ all claims, disputes and other matters in question between the Contractor
and the Owner arising out of , or relating to, the Contract Documents or the breach thereof” .
The agreement also stipulated that the arbitration was to be conducted under the American
Arbitration Association's Construction Industry Rules ( “ AAA rules” ).
A dispute arose and the matter was referred to arbitration . An award was handed down
in favor of the customer . In addition to the granting of nominal damages the award required
the builder to pay the customer’s attorney fees.
A trial Court enforced the award , rejecting the builder’s claim that the award of damages
was beyond the jurisdiction of the arbitrators. The builder appealed to the Court of Appeal .
Held: appeal allowed .
1 . The arbitrators were without jurisdiction to consider the issue of attorney fees. The
contract was silent on the issue of attorney fees and the basic rule in court actions was that
attorney’s fees were not recoverable unless specifically provided for in the parties contract .
Also , the builder , through its conduct , could not have been construed as evincing an intention
to confer this power on the arbitrators.
2. The AAA rules incorporated into the contract contained no express provision nor one
from which an implication could have been drawn that the parties had agreed that the
successful party shall have its attorney’s fees reimbursed .
3. The customer could not have relied upon the Californian Civil Procedure to support its
claim for attorney fees. The relevant provision only applied to judicial arbitration proceedings
where the opposing party engaged in bad faith actions or tactics.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Mark S Gottlieb and William A Feinberg ( Feinberg , Gottlieb & Grossman ) for the appellants.
Frank E Merideth Jr and Hillary Arrow Booth ( Bryan , Cave , McPheeters & McRoberts) for
the respondents.

Before: Roth PJ , Gates and Compton JJ .

OPINION
Gates, J: In July 1986 John and Anelisa
Thompson ( the Thompsons) contracted with
Carl Jespersen and Jespersen Construction Co . ,
Inc . (Jespersen ) for the construction of a single
family residence. Their agreement provided for
arbitration , subject to certain exceptions not
here relevant , of “ [ a]ll claims , disputes and
other matters in question between the

H 80-015

Contractor and the Owner arising out of , or
relating to , the Contract Documents or the
breach thereof .. . ”
Dissatisfied with Jespersen’ s performance of
its obligations under the contract , the
Thompsons in April 1988 submitted a demand
for arbitration in which they claimed they had
© 1991 CCH International
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suffered significant damages . 1 Jespersen denied
the allegations and made a counterclaim for
nearly $ 120 ,000 .
After the matter had proceeded to hearing ,
the arbitrators filed their award requiring
Jespersen to pay the Thompsons only $ 10 in
damages , but $75 ,000 in attorney ’ s fees .
The Thompsons thereafter petitioned the trial
court to enter judgment confirming this award .
In response , Jespersen requested that it be
corrected by deleting the grant of fees , which it
contended , as it had during the arbitration , was
beyond the jurisdiction of the arbitrators . When
the court upheld the award in its entirety ,
Jespersen appealed , seeking resolution of a
single issue that is , apparently , one of first
impression , i . e . : Whether arbitrators have the
authority to award attorney ’ s fees in the
absence of a provision therefor in either the
arbitration contract or the submission to
arbitration .
( 1) As has frequently been pointed out , the
powers conferred upon an arbitrator are
exceptionally broad . “ The arbitrator ’ s findings
on questions of both law and fact are
conclusive . [Citation . ] A court cannot set aside
an arbitrator’ s error of law , no matter how
egregious . [Citations . ] Nor can courts interfere
with the award by examining ‘the merits of the
controversy , the sufficiency of the evidence
supporting the award , or the reasoning
supporting the decision ’ . [Citation . ] An error of
fact by the arbitrator cannot form the basis
of court review . [Citation . ]” ( Severtson v .
Williams Construction Co . ( 1985 ) 173
Cal . App . 3d 86 , 92-93 [220 Cal . Rptr . 400];
Meat Cutters Local No . 439 v. Olson Bros .
( 1960 ) 186 Cal . App . 2d 200 , 204 [ 8 Cal . Rptr .
789], and cases cited therein . )
(2 ) Nevertheless ,
it is equally well
established that the arbitrator “ cannot bind the
parties with an award based on an issue or
dispute not properly submitted to him . . . [ ,
since his] ‘ . . . jurisdiction or authority to act is
derived from , and limited by , the arbitration
agreement or submission ' [citation ] . . . ” { Meat
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Cutters Local No . 439 v . Olson Bros . , supra ,
186 Cal . App . 2d at p . 204; Victoria v . Superior
Court ( 1985 ) 40 Cal . 3d 734 , 739 [ 222
Cal . Rptr . 1 , 710 P . 2d 833]; Jones v . Kvistad
( 1971 ) 19 Cal . App . 3d 836 , 842 [97 Cal . Rptr .
100] . )2

Applying these principles to the instant case ,
we conclude the arbitrators were without
jurisdiction to consider the issue of attorney ’ s
fees . The Thompsons admitted below that
“ [ t ]he parties’ contract is silent on the subject
of attorney 's fees in the event arbitration is
required to settle a dispute ” and further
acknowledged that “ [ w ]ere this case in
Superior Court , that would end the issue
because the basic rule in court actions is that
attorney ’ s fees are not recoverable unless
specifically provided for in the parties’
contract ” . Notwithstanding these concessions ,
they urge the award was authorized by the
construction industry rules of the American
Arbitration
Association ,
which
were
incorporated into the parties’ arbitration
agreement .

However , only rule 43 appears even
indirectly applicable and it merely permits an
arbitrator to “ grant any remedy or relief that is
just , equitable , and within the terms of the
agreement between the parties” . ( Italics
added . ) The latter condition , of course , was not
present here . As a consequence , we can but
concur with the observation that these rules
“ contain no express provision nor one from
which an implication may be drawn that the
parties have agreed that the successful party
shall be entitled to reimbursement of his
attorney 's fees” . ( Domke on Commercial
Arbitration ( rev . ed . ) § 43.01 , p . 536 . )

To uphold an award of attorney ’ s fees in the
absence of an agreement to arbitrate the issue
would result in gross unfairness which could
only serve to frustrate the strong public policy
favoring arbitration “ ‘. . . as an expeditious and
economical method of relieving overburdened
civil calendars . . . [Citations . ]’ ” (Victoria v .
Superior Court , supra , 40 Cal . 3d at p . 738 . )

1.

Jespersen asserted below that the Thompsons' aggregate claims totaled “ almost $900,000” . In its
findings the trial court merely referred to them as being “ in excess of $50 ,000'’ .

2.

Where the arbitrator does exceed his powers, the court will correct the award if it can do so “ without
affecting the merits of the decision upon the controversy submitted ” . (Code Civ . Proc . , § 1286.6,
subd . ( b) . ) If it cannot do so , it will vacate the award . (Code Civ . Proc. ,
§ 1286.2, subd . (d ).)
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Today , in the course of obtaining needed ,
often vital , services , every adult is asked
to sign numerous agreements containing
arbitration clauses. Few would willingly
continue to do so if , rather than avoiding the
costs of litigation , they would be subjecting
themselves , sub silentio, to expenses that , in
the absence of a contract so providing , are
impermissible even in traditional trial
proceedings.
“ Although the parties may agree to submit to
arbitration an issue which would not otherwise
be arbitrable under the terms of the contract
[ citation ] ” (Campbell v . Farmers Ins . Exch .
( 1968 ) 260 Cal . App. 2d 105, 112 [ 67 Cal . Rptr .
175 ] ) , Jespersen 's conduct here cannot be
construed as evincing an intention to confer
upon the arbitrator the power to award
attorney’s fees. On the contrary , it strenuously ,
and consistently , contended the arbitrators had
no jurisdiction to make such an award . While
its counsel ultimately did submit copies of its
billings, they stressed they were doing so only

as a protective measure in the event the law was
not as they believed it to be. Obviously , to have
done otherwise would have been quite
inappropriate and such precaution did not
constitute a waiver of their client’ s basic
contention .
(3) Similarly , Code of Civil Procedure
section 128.5 , provides no basis for upholding
the instant fee award . Quite apart from the fact
that this statute , on its face , is limited to trial
and judicial arbitration proceedings , the
Thompsons have cited to no evidence in the
record from which it could be inferred that
Jespersen engaged in bad faith actions or
tactics, or that the arbitrators relied upon
section 128.5 in ordering Jespersen to pay the
Thompsons' attorney’ s fees.

The judgment is reversed insofar as it
confirms the award of attorney ’s fees; in all
other respects it is affirmed . Jespersen shall
recover its costs on appeal .

Roth , P. J ., and Compton , J . , concurred .

[ H 80-016] BOCK & ORS v DREXEL BURNHAM LAMBERT INC
Supreme Court New York County
Judgment delivered April 13 1989
Full text of judgment below

——

—

—

Powers of state courts
Consolidation of arbitration proceedings
Arbitration
Clients seeking to compel consolidation of arbitration claims Securities broker refusing
to accept consolidated claims Agreements between clients and broker silent with regards
Whether
to consolidation — Whether Court could make an order for consolidation
federal or state law should apply Whether consolidation is limited to parties involved in
Federal Rules of
a three - way contractual relationship Federal Arbitration Act , sec 4
Civil Procedure .
A number of clients filed a consolidated claim for arbitration against a securities broker
with the American Arbitration Association ( AAA ). The AAA informed the parties that the
arbitrations would be arbitrated in a consolidated fashion “ in the absence of a court order or
the agreement of the parties to the contrary ” .

—

— —

—

—

The broker commenced proceedings in the Supreme Court of New York County for a
severence order . Before this claim could be heard the AAA informed the parties that its
previous determination had been a mistake and that the clients should have proceeded
individually .

The clients then commenced proceedings in the Supreme Court of New York County
seeking an order to consolidate the proceedings pursuant to sec 4 of the Federal Arbitration
Act ( FAA ). The clients claim that the Court had authority under both state and federal law to
order consolidation.
The broker responded by submitting that:
(a ) section 4 of the FAA provided no basis for court intervention because the broker was
willing to arbitrate and the client agreements did not specifically authorize consolidation;

180-016
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(b) if the court did entertain the claim then the policy decision of the AAA to sever the
proceedings was not reviewable;
(c ) state law was inapplicable and under federal law the courts have no power to order
consolidation in the absence of an explicit contractual provision; and
(d ) the cases that have allowed consolidation all involved a three- way contractual
relationship, and consolidation was improper where no such relationship between the
parties existed .

Held: Order granted , proceedings to be consolidated .

1 . The broker’s willingness to proceed was not absolute but contingent upon severance of
proceedings. Since the broker objected to consolidation , the relief sought in this petition
a
construction of the manner in which arbitration was to proceed — was properly before the
Court pursuant to sec 4 of the FAA .

—

2. If the AAA had a rule in its Charter which prohibited or allowed for consolidation , then
a determination made pursuant to such a rule would have been only reviewable by a court in
very limited circumstances. The AAA Charter , however, was silent with regards to
consolidation .

3. The FAA had created a body of federal substantive law which governed arbitration
agreements covered by its terms. State law , however , may supplement the FAA on matters
collateral to the agreement to arbitrate . In this case, the manner in which the arbitration was
to go foward was a procedural matter .
4. The application of state law did not contravene any federal policy , nor did it limit or
constrain the enforcement of an arbitration agreement . There was no uniform federal policy
or rule prohibiting consolidation. Therefore, even if federal cases were controlling, the Court
would still have been required to evaluate the conflicting authorities and follow those cases
which were more consonant with the letter and spirit of the FAA .

5. After discussion of a number of cases the Court found that the cases that had permitted
consolidation had enforced the parties explicit contractual agreement as to procedure. Rules
81(a )(3) and 42(a ) of the Federal Rules of Civil Procedure were only relied upon when the
agreement made no reference to consolidation . This interpretation was consistent with the
inclusion of r 81(a )(3) in the Federal Rules and that under federal law a court may order
consolidation of arbitration proceedings when the parties’ agreement was silent on the point.
6. In determining that consolidation was proper , the courts had considered the power to
consolidate generally and did not limit that authority to any particular set of facts , such as
three - way relationships.
7. Consolidation may be ordered when there are common issues of fact or law in the
absence of prejudice to a substantial right of a party . The broker had failed to establish any
grounds for the Court to refuse the petition for the consolidation order .
[ Headnote by the CCH INTERNATIONAL EDITORS ]
Guy I Heinemann , co-counsel ( Marks Murase & White ) , New York City , for the petitioners.
New York City (Cahill Gordon & Reindel ) , for the respondent .
Before: Myriam Altman J .
Myriam J Altman , Justice: In this special
proceeding to direct consolidation of several
arbitration proceedings under the Federal
Arbitration Act ( FAA ) (9 U . S. C . § 1 et seq . ) ,
defendant moves to dismiss on the ground that
this court lacks the authority to direct such

consolidation . For the reasons set forth , I hold
that the Supreme Court may order consolidation
and
that
arbitration
proceedings
of
consolidation is appropriate under the specific
circumstances of this case.
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Petitioners entered into separate individual
account agreements with respondent Drexel
Burnham Lambert Incorporated ( Drexel ) on

various dates between 1981 and 1982 . Each of
the agreements between Drexel and the
petitioners contains an arbitration clause for the
resolution of “ any controversy ” .1 The
agreements are silent with respect to the issue
of consolidation .

In October 1986, the petitioners filed suit in
the United States District Court for the
Southern District of New York claiming that
Drexel , through one of its agents, had engaged
in fraudulent transactions in violation of federal
securities laws and the Racketeer Influenced
and Corrupt Organizations Act ( RIC ) ( 18
U . S. C . § 1961 et seq . ) and in breach of its
fiduciary duties to the petitioners.2 At the time
there was disagreement among the several
circuits concerning the arbitrability of
controversies involving securities transactions.
However , since this specific issue was before
the United States Supreme Court , the District
Court (Conner , J . ) stayed the action pending
the resolution of that case . In Shearson /
American Express v . McMahon , 482 U . S . 220 ,
107 S.Ct . 2332 , 96 L . Ed . 2d 185 , the Supreme
Court held the provisions of the FAA
applicable to RICO and securities fraud claims .
Thereafter , petitioners discontinued the federal
action .
Petitioners then filed a consolidated petition
before the American Arbitration Association
( AAA ) alleging the same causes of action .
Drexel was opposed to any form of
consolidation and filed seven separate answers
with the AAA . Initially the AAA , after oral and
written communications with the parties ,
decided to arbitrate this controversy in a
consolidated fashion “ in the absence of a court
order or the agreement of the Parties to the
contrary ” ( AAA letter dated Jan . 22 , 1988 ).
Drexel immediately commenced a proceeding
in Supreme Court , New York County , seeking
a severance order . 3 Petitioners removed the

-

proceeding to the Southern District claiming
federal jurisdiction based on the FAA and
federal statutory rights under the Securities
Exchange Act of 1934 (see , Drexel Burnham
Lambert v . Valenzuela Bock , 696 F.Supp. 957
(S . D . N . Y . ) ). The District Court ( Leval , J .)
held that Drexel ’s state petition had been
improperly removed and ordered a remand to
the state court . Before a decision could be
rendered on Drexel’ s application , the AAA
informed the parties that its prior determination
to permit a consolidated arbitration was a
“ mistake ” and asked the petitioners to proceed
individually . Petitioners then commenced this
proceeding seeking an order consolidating the
arbitration before the AAA . The issues
presented are: ( 1 ) whether this court has the
authority to order the AAA to consolidate
petitioners' claims; and ( 2) if such authority
exists, whether consolidation is proper in this
case .
Written agreements to arbitrate in matters
involving inter alia , interstate commerce are
governed by the FAA (9 U .S .C . §§ 1 , 2 ).
Agreements between customers and brokerage
firms are covered by the Act because securities
transactions involve interstate commerce
{ Shearson! American Express v . McMahon ,
supra ) . Federal and state courts have
concurrent jurisdiction to enforce the provisions
of the FAA . Absent federal question
jurisdiction under 28 U .S .C . § 1331 , a state
court is the only forum in which to assert rights
arising under the Act because the FAA itself
does not confer federal jurisdiction { Moses H .
Cone Memorial Hosp . v. Mercury Constr .
Corp . , 460 U .S . 1 , 25 , n . 32, 103 S .Ct . 927 ,
942 n . 32, 74 L. Ed . 2d 765) .
[1] Petitioners seek consolidation pursuant
to 9 U . S.C . § 4 which provides , in relevant
part:
A party aggrieved by the alleged failure ,
neglect , or refusal of another to arbitrate
under a written agreement for arbitration

1.

The pertinent part of the agreements regarding resolution of disputes provides: “ Any controversy
arising out of this Agreement or my Securities Account or relating to this contract or the breach thereof ,
shall be settled by arbitration , in accordance with the rules , then obtaining , of the American Arbitration
Association , the New York Stock Exchange , Inc . , the American Stock Exchange , Inc., or the National
Association of Securities Dealers , Inc., as I may elect . ”

2.
3.

See , de Valenzuela v . Drexel Burnham Lambert ( 86 Civ 7587 ) .
See , Drexel Burnham Lambert v . Valenzuela Bock ( Index No. 7734/88 , filed April 11 , 1988).

U 80-016
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may petition ... for an order directing that
such arbitration proceed in the manner
provided for in such agreement (emphasis
added ).
Drexel claims that § 4 provides no basis for
court intervention because respondent is willing
to arbitrate and the customer agreements do not
specifically authorize consolidation .
Drexel ’ s “ willingness ” to proceed with
arbitration is, however, not absolute , but
contingent
on
having seven separate
arbitrations. Since Drexel objects to a
consolidated hearing , the relief sought in this
petition
a construction of the manner in
which arbitration is to proceed
is properly
before me pursuant to 9 U .S .C. § 4.
[2] Drexel next contends that even if I
entertain petitioners’ application , the AAA’ s
decision to sever the previously consolidated
proceeding is not reviewable and cannot be
overturned because the AAA , as a matter of
policy , does not permit consolidated claims. In
support of this contention and by way of
analogy , Drexel cites cases wherein the AAA’s
choice of venue was held nonreviewable by the
courts (see Matter of D . M .C . Constr . Corp . v.
Nash Steel Corp . , 41 N . Y .2d 855 , 393
N . Y .S . 2d 709 , 362 N . E. 2d 260; Royal Globe
Ins . Co. v . Spain , 36 A . D. 2d , 632 , 319
N . Y .S . 2d 115; Aerojet -General Corp . v.
American Arbitration Assn . , 478 F.2d 248 (9th
Cir . )). Those cases are distinguishable because
the AAA Charter contains an explicit venue
provision granting the AAA power to determine
the locale of the arbitration in the absence of
the parties ' agreement ( see , Aerojet -General
Corp . v. American Arbitration Assn . , supra , at
250 , n . 1 ) . As to consolidation , however, the
AAA Charter is silent . If the AAA had a rule ,
as it does for venue , prohibiting or allowing
consolidation , then a determination made
pursuant to such rule would be reviewable only
under very limited circumstances (see , id . , at
251 ). A specific rule gives both parties
adequate notice as to the terms of their
arbitration agreement , while an administrative
policy does not allow the parties to ascertain
their rights and obligations. In this case , there
is no evidence that an administrative policy
precluding consolidated arbitrations actually
exists. When petitioners originally filed a
consolidated petition , the AAA informed the
parties that it would proceed accordingly “ in
the absence of a court order or the agreement of

—

—

.
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—

the Parties to the contrary ” (emphasis added ).
Thus Drexel ’ s claim that the AAA has a
binding administrative process by which it
decides whether or not to consolidate
proceedings is contravened by the AAA’s own
statement to the contrary . Apparently , the AAA
recognizes that consolidation may be the
subject of a court order ( see, Robinson v .
Warner , 370 F.Supp . 828 , 829 ( D. R . I .) in
which the AAA indicated “ that it [ would ]
abide by the court 's order in the event a
consolidated
arbitration
is
deemed
appropriate ” ; see also, Matter of Vigo S .S .
Corp . [ Marship Corp . of Monroviaj, 26 N . Y . 2d
157 , 309 N . Y .S . 2d 165 , 257 N . E . 2d 624, cert ,
denied , 400 U .S. 819 , 91 S .Ct. 36 , 27 L . Ed . 2d
46; Matter of Symphony Fabrics Corp . [ Bernson
Silk Mills ] , 12 N . Y . 2d 409 , 240 N . Y .S . 2d 23,
190 N . E . 2d 418). There are , therefore , no
administrative
obstacles
to
ordering
consolidation .

[3] Petitioners claim that courts generally
have the authority to order consolidation of
arbitration proceedings under state and federal
law (see, Compania Espanola de Petroleos ,
S .A . v . Nereus Shipping , S .A . , 527 F.2d 966 ,
( 2d Cir . ) cert denied , 426 U .S . 936 , 96 S .Ct.
2650 , 49 L . Ed . 2d 387; New England Energy v .
Keystone Shipping Co. , 855 F. 2d 1 , ( 1 st Cir . )
U .S . , 109 S .Ct . 1527 , 103
cert , denied ,
L. Ed . 2d 832 ( 1989); Sociedad Anonima de
Navegacion Petrolera v. CIA de Petroleos de
Chile , 634 F.Supp. 805 (S . D . N . Y . ); Cable Belt
Conveyors v . Alumina Partners of Jamaica , 669
F.Supp. 577 (S . D. N . Y . ) ; Matter of Vigo S .S .
Corp [ Marship Corp . of Monrovia ] , supra ) .
Drexel , on the other hand , contends that state
law is inapplicable and that under federal law
the courts have no power to order consolidation
in the absence of an explicit contractual
provision (see , Del . E. Webb Constr . v .
Richardson Hosp . Authority , 823 F. 2d 145 (5th
Cir . ); Weyerhaeuser Co . v. Western Seas
Shipping Co . , 743 F.2d 635 (9th Cir . ) cert ,
denied , 469 U .S . 1061 , 105 S .Ct. 544 , 83
L . Ed . 2d 431 ; Ore & Chemical Corp . v . Stinnes
Interoil , Inc . , 606 F.Supp. 1510 (S. D. N . Y . )).
,

—

—

The FA A “ creates a body of federal
substantive law ” which governs arbitration
agreements covered by its terms (Cone
Memorial Hosp . v. Mercury Constr . Corp . ,
supra . , 460 U .S . at 25 , n . 32 , 103 S . Ct . at 942
n . 32). Thus, federal law is applicable in
determining the validity and enforceability of
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an arbitration agreement ( New England Energy
v . Keystone Shipping Co . , supra ) . Federal law
favors arbitration and requires the rigorous
enforcement of an agreement to arbitrate ,
which is not to be limited or constrained by
state law (Southland Corp . v . Keating , 465
U .S. 1 , 104 S .Ct . 852, 79 L. Ed . 2d 1 ). State
law may , however , supplement the FA A “ on
matters collateral to the agreement to arbitrate ”
{ New England Energy v . Keystone Shipping Co .,
supra , at 4 , n . 2 ). Matters of procedure in FAA
applications brought in state courts may be left
to the states ( see, id . ; Southland Corp . v .
Keating , supra , 465 U .S . at 16 , n . 10 , 104
S.Ct . at 861 n . 10; see also , McLaughlin ,
Supp. Practice Commentaries , McKinney 's
Cons . Laws of N . Y . , Book 7 B , CPLR
C7501:11 , at 28 [ 1989 Pocket Part ] ).

Here, the manner in which arbitration is to
go forward is a procedural matter . “ Simply
put , arbitration is still arbitration even if it is
consolidated arbitration ” { New England Energy
v . Keystone Shipping Co ., supra , at 5) . The
New York Court of Appeals has also held that
if the manner in which a state court enforces an
arbitration agreement subject to the FAA is not
outcome determinative , procedural issues such
as consolidation are within the inherent power
of the court { Matter of Vigo S .S . Corp . [ Marship
Corp . of Monrovia ] , supra ; cf , Matter of Rederi
[ Dow Chern . Co . ] , 25 N . Y . 2d 576 , 307
774 ).
N . E . 2d
660 ,
255
N . Y .S . 2d
Consolidation “ is not in any way determinative
of the outcome of the disputes on the merits
since it merely involves the question whether
two, rather than one , arbitration proceedings
are to be used to decide common issues ”
{ Matter of Vigo S .S . Corp . [ Marship Corp . oj
Monrovia ] , supra , 26 N . Y . 2d at 162 , 309
N . Y .S . 2d 165 , 257 N . E . 2d 624 ) .
Dean Witter Reynolds Inc . v. Byrd ( Byrd ) ,
470 U .S . 213, 105 S .Ct . 1238 , 84 L. Ed . 2d 158
does not compel a different conclusion . In
Byrd , the Supreme Court held that the
“ Arbitration Act requires district courts to
compel arbitration of pendent arbitrable claims
when one of the parties files a motion to
compel , even where the result would be the
possibly inefficient maintenance of separate
proceedings in different forums ” ( id . , at 217 ,
105 S .Ct. at 1240 ). The Byrd Court , however ,
never discussed the issue of consolidation of
arbitration proceedings but rather focused on
“ some courts' reluctance to enforce agreements
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to arbitrate ” (Cable Belt Conveyors v. Alumina
Partners of Jamaica , supra , at 580; Sociedad
Anonima de Navegacion Petrolera v. CIA . de
Petroleos de Chile S .A . , supra , at 809). In the
instant proceeding , there is no question as to
whether the dispute should be resolved through
arbitration . The only issue is whether
consolidation is warranted .

The application of state law does not
contravene any federal policy nor does it limit
or constrain the enforcement of the arbitration
agreement. There is no uniform federal policy
or rule prohibiting consolidation . Presently ,
there is disagreement among the several circuits
as to the propriety of ordering consolidation in
the absence of an explicit provision in the
parties’ arbitration agreement. In the absence of
a Supreme Court ruling or uniformity in the
lower federal courts , a state court “ is not
precluded for exercising its own judgment or
bound to follow the decision of the Federal
Circuit Court of Appeals within the territorial
boundaries of which it sits” in interpreting the
relevant provisions of the FAA ( Flanagan v .
Prudential - Bache Sec . , 67 N . Y .2d 500 , 506 ,
504 N . Y .S . 2d 82, 495 N . E . 2d 345 , cert ,
denied , 479 U .S. 931 , 107 S .Ct. 402, 93
L . Ed . 2d 355). Therefore , even if only federal
cases were controlling , I would still be required
to evaluate the policy reasons adopted by the
several circuits and follow those cases that are
more consonant with the letter and spirit of the
FAA .

In Compania Espanola de Petroleos S .A . v .
Nereus Shipping , S .A. ( supra ) , a vessel owner ,
Nereus , and a charterer, Hidrocarburos y
Derivados ( HIDECA ), entered into a maritime
contract of affreightment . The contract
contained an arbitration clause for the
resolution of any and all controversies. Later
CEPSA , a Spanish Oil Company signed a
Letter of Guarantee to perform the balance of
any obligations that HIDECA might owe to
Nereus. When a dispute arose between Nereus
and HIDECA , Nereus objected to a
consolidation of arbitrations between Nereus
and CEPSA and HIDECA and Nereus , absent
the consent of the parties ( id . , at 974-975). In
rejecting Nereus’ argument , the 2 nd Circuit
held that “ [ t ] here is more than ample support in
the case law for the propriety of a court’ s
consolidation of arbitrations under the federal
statute [citations omitted ] . We agree that
Fed . R .Civ . P. , Rules 42( a ) and 81 (a )( 3), are
© 1991 CCH International
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applicable. Moreover , we think the liberal
purposes of the Federal Arbitration Act clearly
require that this act be interpreted so as to
permit and even to encourage the consolidation
of arbitration proceedings in proper cases , such
as the one before us” ( id . , at 975; see also,
New England Energy v. Keystone Shipping Co . ,
supra ; Sociedad Anonima de Navegacion
Petrole ra v . CIA. de Petroleos de Chile S . A . ,
supra ; Cable Belt Conveyors v . Alumina
Partners of Jamaica , supra ) .

In Weyerhaeuser Co. v . Western Seas
Shipping Co . ( supra ) , the 9th Circuit held to the
contrary . Relying on the language of 9 U .S .C.
§ 4 , it found that a court “ can only determine
whether a written arbitration agreement exists ,
and if it does, enforce it ‘in accordance with its
terms' ” ( id . , at 637 ). Since arbitration is a
creature of contract and the arbitration
agreement did not specifically refer to
consolidation , such remedy was deemed to be
precluded (see also , Del E . Webb Constr . v .
Richardson Hosp . Authority , supra ; Ore &
Chemical Corp . v . Stinnes Interoil , Inc . , supra ).
The split in the circuits results from differing
interpretations of Rules 81 (a )( 3) and 42(a) of
the Federal Rules of Civil Procedure. Rule
81 (a )(3) provides , in relevant part:

In proceedings under Title 9, U .S .C. ,
relating to arbitration ... These rules apply
only to the extent that matters of procedure
are not provided for in those statutes.
Rule 42(a ) provides:

When actions involving a common question
of law or fact are pending before the court ,
it may order a joint hearing or trial of any or
all the matters in issue in the actions; it may
order all the actions consolidated ; and it
may make such orders concerning
proceedings therein as may tend to avoid
unnecessary costs or delays.
In Ore & Chemical Corp . v . Stinnes Interoil ,
Inc . ( supra ) , the court denied consolidation
stating:
Rule 81 (a )( 3) , by its express terms, does not
apply when matters of procedure are
provided for in the Arbitration Act . Under 9
U .S.C. § 4 , the court is empowered “ only
[ to] determine whether a written arbitration
agreement exists, and if it does , to enforce it
‘in accordance with its terms. ' ” [citation
omitted ] Thus 9 U .S .C . § 4 precludes the
Doyles Dispute Resolution Practice
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use of the Federal Rules in a manner that
would alter the terms of the arbitration
agreements. The court could only compel
consolidated arbitration if the arbitration
agreements provided for consolidation ( id.,
at 1514).
This prohibition of consolidation in the
absence of an express agreement has the effect
of making Rule 81 (a )(3) superfluous. The
outcome would be the same even if Rule
81 (a )(3) were not included in the Federal Rules
of Civil Procedure because the court imposes a
complete bar to consolidation in the absence of
an express provision allowing it. If the parties
expressly provide for consolidation , it is the
contract itself and not Rule 81 ( a )(3) which will
permit consolidation . In such a case , the
reference in 9 U .S .C. § 4 to enforcing an
arbitration “ in the manner provided ” for in the
agreement would necessarily incorporate the
consolidation clause , independent of Rule
81 (a )(3).

cases
The
which
have
permitted
consolidation enforce the parties’ explicit
contractual agreement as to procedure , and only
rely on Rules 81 (a )( 3 ) and 42(a ) when the
arbitration agreement makes no reference to
consolidation . I find that such an interpretation
is consistent with the inclusion of Rule 81 ( a )(3)
in the Federal Rules and that , under federal
law , a court may order consolidation of
arbitration proceedings when the parties’
agreement is silent on the point .
Finally , Drexel argues that because the cases
which have permitted consolidation involved a
is
relationship
consolidation
three- way
improper where there is no relationship among
the petitioners , but rather a separate contract
between each petitioner and Drexel . However,
in the cases where consolidation was ordered ,
the courts looked to common issues of fact or
law and a possibility of inconsistent awards.
The test is a general one and the fact that it has
been applied to cases where a three-way
relationship existed does not necessarily limit
its applicability to such factual situations. In
determining that consolidation was proper , the
courts considered the power to consolidate
generally and did not limit that authority to any
particular set of facts ( Compania Espanola de
Petroleos , S .A. v . NereusShipping , S .A . , supra ;
New England Energy v . Keystone Shipping Co .,
supra ; Sociedad Anonima de Navegacion
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Petrolera v CIA. de Petroleos de Chile S .A . ,
supra ).

proceeding . Further , the expert retained by
petitioners would also have to testify at each
separate proceeding . A consolidated arbitration
would , therefore , be much more efficient and
less costly and time-consuming . As arbitration
is designed to provide a forum for more
efficient dispute resolution , consolidation is
appropriate under the circumstances.

[4] Having determined that a court may
order consolidation of arbitration proceedings , I
now turn to the issue of the propriety of
consolidation in this case. Consolidation may
be ordered when there are common issues of
law or fact in the absence of prejudice to a
substantial right of a party ( Matter of Vigo 5.5.
Corp . \Marship Corp . of Monrovia ] , supra ).
The party opposing consolidation has the
burden of demonstrating prejudice .

Further ,
while
no single petitioner
individually risks inconsistent determinations,
there is the possibility of conflicting awards
based on the same alleged pattern of activity .

Here , common issues of both law and fact
exist . As to their RICO claims, petitioners must
demonstrate a pattern of illegal activity , an
issue which is common to each claim .4 Further,
petitioners have submitted a copy of the sworn
testimony of the particular broker in question
taken at another arbitration proceeding . The
broker stated that he routinely invested in huge
blocks in the same securities for all of his
clients , and prorated any earnings or losses in
the exact proportion of each customer ’ s
investment .

Drexel has failed to meet its burden of
demonstrating prejudice . Its contention that the
arbitrators will be confused and unable to
separate the claims is not substantiated . “ The
mere desire to have one’s dispute heard
separately does not , by itself , constitute a
‘substantial right’ ’’ ( Matter of Vigo 5.5. Corp .
[ Marship Corp . of Monrovia ] , supra, 26
N . Y . 2d at 162 , 309 N . Y .S . 2d 165 , 257 N .E . 2d
624 ).
Accordingly , petitioners’ application is
granted and the parties are directed to arbitrate
in one consolidated arbitration proceeding .

If separate hearings were held , each of the
petitioners would be required to testify at each

[H 80-017] GURALNICK & ORS v SUPREME COURT OF NEW JERSEY & ORS
United States District Court (D New Jersey )
Judgment delivered September 26 1990
Full text of judgment below
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Arbitration Constitutionality of compulsory arbitration — Application of antitrust laws
Client filing for arbitration
Attorneys subject to compulsory fee arbitration scheme
Attorneys seeking to have the scheme declared unconstitutional
under scheme
Due
Whether compulsory arbitration system for attorney client disputes constitutional
Right to a jury trial
process clause
Equal protection clause
Contract clause
Involuntary servitude Whether compulsory arbitration violates federal antitrust laws .

—

—
— —

—

—

—

— ——

A group of attorneys were hired to represent one of the parties in a divorce action . The
client was not satisfied with this representation and refused to pay the full fee charged . The
attorneys instituted an action in the state Superior Court for the balance. The client filed an
answer indicating that she had filed a request for fee arbitration under the state Fee Arbitration
System (FAS). The attorneys subsequently sought declaratory and injunctive relief in the
District Court. The proceedings were initiated to relieve the attorneys from the obligation to
participate in the FAS arbitration .

The attorneys made a number of submissions challenging the constitutional and legislative
legality of the FAS. It was argued that FAS violated the attorneys9 substantive and procedural
rights under the fourteenth amendment of the federal Constitution. It was claimed that the
4.

The merit or lack of merit to petitioners’ RICO claims is not an issue before me in this proceeding .
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compulsory arbitration procedure infringed the attorneys’ fundamental right of access to a
court of law It was further claimed that the attorneys’ inability to perform discovery, and the
freedom of the FAS from the normal rules of civil procedure and evidence deprived them of
their procedural due process rights
In addition the attorneys claimed that:
(a ) the unilateral and compulsory nature of the FAS classified attorneys and discriminated
against them in violation of the equal protection clause of the fourteenth amendment;
( b) the deprivation of a contractual right to sue in court for the value of services rendered
amounted to an impairment of a private contract in violation of the contract clause of the
Constitution;
( c) the compulsory arbitration system deprived the attorneys of their right under the
seventh amendment to a jury trial;
(d ) the FAS subjected lawyers to compulsory involuntary service in violation of the
thirteenth amendment; and
(e) by allowing price fixing and the determination of fair fees for legal services FAS
constituted a restraint of trade and violated the antitrust provisions of the federal
antitrust legislation.
Held: judgment for the defendant

.

.

.

.

1 The due process clause does not guarantee a trial to a litigant, nor is the right to an
appeal essential to due process of law. The due process clause of the fourteenth amendment
requires notice and an opportunity to be heard before an impartial observer, and provides the
right to cross-examine witnesses prior to the deprivation of life, liberty or property interest.
The existing procedural protection accorded to the attorneys under the FAS was sufficient and
consistent with the constitutional mandates of due process

.

.

.

2 The FAS did not violate the equal protection clause Attorneys were not a “ suspect
class” nor were they “ quasi suspect ” for the purposes of the equal protection clause. The FAS
therefore only had to withstand the “ rational basis test ” in order to be held constitutional. This
test required that the classification be rationally related to the achievement of a legitimate state
interest The regulation of the legal profession and the attorney -client relationship, and the
maintenance of public confidence in the judicial system were all at least legitimate ( if not
compelling) state interests.
3 The FAS did not violate the contract clause of the Constitution. The impairment of a
private contract did not infringe upon constitutional rights if it was justified by a significant and
legitimate public purpose and was based on reasonable conditions appropriate to that public
purpose. The FAS was a reasonable and necessary exercise of the power of the state Supreme
Court in that it maintained public confidence in the judicial system.

.

.

.

4 The compulsory arbitration system did not infringe upon the seventh amendment right
to a jury trial The privilege of practising law in the state subjected an attorney to the
imposition of reasonable conditions and limitations, including the forfeiture of the right to a
jury trial if a client elected to arbitrate a fee dispute.
5 The FAS did not place the attorneys in involuntary servitude and hence did not violate
the thirteenth amendment. The plaintiffs voluntarily sought entry into the practice of law in
the state, requiring submission to the rules and regulations of the Supreme Court of that state.
They also voluntarily undertook to represent their client Furthermore there was no evidence
that the FAS caused significant hardship for lawyers.
6 The FAS did not violate federal antitrust laws The legislation was not intended to
restrain state action or official action actively supervised by a state. The FAS operated as a state

.

.

.

.
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agency under the supervision and appointment of the state Supreme Court . There was
sufficient state supervision of this agency to hold that the state exemption to federal antitrust
laws applied to the FAS.
[ Heudnote by the CCH LEGAL EDITORS ]

Mark S Guralnick (Garber & Guralnick ), Mount Laurel , NJ for the plaintiffs .
Robert J Del Tufo ( Attmy Gen of NJ ) by Sherrie L Gibble ( Dep Atty Gen ) , Trenton , NJ , for
defendants Supreme Court of New Jersey , the District Fee Arbitration Committee of the Supreme

Court of New Jersey , the District III Fee Arbitration Committee for Burlington and Ocean
Counties and Nicholas C Montenegro Secretary of the District III Committee .
Thaddeus P Mikulski Jr ( Dietrich , Dietrich & Mikulski ), Trenton , NJ , for the defendant
Yvonne Kiefer .
Before: Clarkson S Fisher Dist J .

OPINION
Clarkson

S. Fisher, District Judge:
Defendants’ motion for judgment on the
pleadings and plaintiffs' cross motion for
judgment on the pleadings are before the court .
In their complaint , plaintiffs challenge the
constitutionality of the New Jersey Fee
Arbitration System ( “ FAS ” ) and charge the
New Jersey Supreme Court with violations of
federal antitrust laws.1 For the reasons that
follow , summary judgment will be granted in
favor of defendants.
The facts are not in dispute . This controversy
arises from a fee dispute between the plaintiffs,
Mark Guralnick and Joel Garber, and defendant
Yvonne Kiefer . Kiefer hired Garber and
Guralnick , attorneys, to represent her in a
divorce action and signed a retainer agreement
on November 17 , 1988 . Kiefer was not
satisfied with the attorneys' services and
refused to pay the full fee charged . The
attorneys’ fee was $2, 124, of which $ 1 ,000
was paid as a retainer , leaving a balance of
$1 , 124. Garber and Guralnick instituted an
action against Kiefer for the balance in the
Superior Court of New Jersey on July 7 , 1989.
Kiefer filed an answer on August 7 , 1989 , in
which she noted that she had filed a request for
fee arbitration .
Pending the outcome of the fee arbitration ,
plaintiffs’ state court collection action was
stayed . Plaintiffs then brought a 42 U . S .C . §
1983 action before this court and requested a
stay of the fee arbitration , which was granted .

In their federal action , plaintiffs seek
declaratory and injunctive relief . Plaintiffs
claim that the compulsory nature of the New
Jersey FAS violates their right to due process
and to equal protection under the United States
Constitution . Plantiffs further claim that the
FAS violates the contract clause , that it
infringes upon their seventh amendment right to
a jury trial , and that it results in involuntary
servitude in violation of the thirteenth
amendment . Finally , plaintiffs allege that the
defendants, through the FAS , have conspired to
restrain trade by arbitrarily and capriciously
setting attorney’ s fees in order to reduce
competition and impair transactions in
interstate commerce.
A . The New Jersey fee arbitration system

Before turning to the issues in this case , a
description of the fee arbitration system that
exists presently in New Jersey is necessary .
The New Jersey Constitution grants exclusive
jurisdiction “ over the admission to the practice
of law and the discipline of persons admitted ”
to the New Jersey Supreme Court . N .J . Const . ,
art. 6, § 2. The New Jersey Supreme Court has
construed its rule- making powers in this regard
very broadly . Winberry v . Salisbury , 5 N . J .
240, 254-55, 74 A . 2d 406, 413-14 , cert ,
denied , 340 U .S . 877, 71 S.Ct . 123, 95 L . Ed .
638 ( 1950 ).
Acting pursuant to its constitutional power to
regulate the practice of law and the discipline
of practitioners, the New Jersey Supreme Court

Plaintiffs’ complaint also alleged the violation of the New Jersey Antitrust Act , N .J .Stat . Ann . §§ 56:9- 1
to :9- 19 ( West 1989); however , plaintiffs declined to address the issue in their motion for judgment on
the pleadings. See Plaintiffs Brief at 57 n . 10.

1.
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provided a system of compulsory binding
arbitration for attorney -client fee disputes. See
S . Pressler , Current Rules Governing the Courts
of the State of New Jersey 1 : 20A - 1 to : 20 A-6
( 1990 ) [ hereinafter N .J .Ct. R .]. In In re LiVolsi,
85 N .J . 576 , 428 A . 2d 1268 (1981 ), the New
Jersey Supreme Court explained its purpose in
enacting a system of compulsory fee
arbitration :
[ FJorcing clients to go to court to resolve
attorney fee disputes places a heavy burden
on the clients .. . Clients, especially those of
limited income , often find it very difficult to
procure another attorney to represent them
in fee disputes. Also , if a client were forced
to give the attorney a retainer that eventually
proved to be unreasonably high , the client
might not be able to afford the delay of
another trial before being reimbursed ...
[IJmposing these burdens on clients causes
“ immeasurable ” harm to the relationship
between the Bar and the public ...
Though the matters which come to fee
arbitration represent a very small proportion
of the total number of fee relationships, they
are among the most visible matters to a
public greatly concerned about how the
judicial system deals with attorney -client
disputes. Our success in establishing a fair
fee arbitration system will do much to
assure the public of the fairness of the
judicial system as a whole , and thereby
increase the public confidence that is so
necessary for that system to operate
effectively .
Id . at 599 , 604, 428 A .2d at 1279-80 , 1282-83
( citations omitted ) .
Implementing this system of fee arbitration ,
the New Jersey Supreme Court appointed
Fee Arbitration Committees ( “ Committees ” )
to serve in designated geographical areas.
N . J .Ct . R . 1 :20A- 1 . Jurisdiction to arbitrate fee
disputes arising within its district is vested in
each Committee . N .J .Ct . R . l :20 A-2. A
Committee may have as many members as the
court determines , but there may be no fewer
than eight . At the minimum , the court must
select four New Jersey attorneys and two
non -attorneys. N .J .Ct . R . l : 20A-3(a ).
The rules provide in material part:
A fee dispute shall be arbitrated only upon a
client’ s written request or upon written

75,381

consent to the attorney’s request. Fee
Committees shall have authority to consider
such a request whether or not the attorney
has already received the fee in dispute ...
The request or consent shall include a
stipulation by the client that if an action for
payment of the fee is then pending , it shall be
stayed pending a determination by the Fee
Committee , and the amount of the fee as so
determined shall be entered as a judgment in
the action , provided that a client’ s request
for arbitration shall have been filed within
sixty (60 ) days after service of process.
N .J . Ct . R . l :20 A-3(a ) ( emphasis added ).

The arbitration committee hearing must be
held before a panel of at least three members, a
majority of whom must be attorneys. N . J .Ct . R .
l :20A-3( b). However, if the matter in
controversy is less than $3,000, it may be heard
by a single attorney . Id . A majority of the panel
will render the Committee 's decision . Id . Upon
the request of a party , a Committee has the
power to compel the attendance of witnesses
and the production of documents through the
issuance of subpoenas. Id . The rules of
evidence and procedure need not be strictly
adhered to during the hearing . Id . No transcript
or recording of the hearing is made unless
ordered by the Director of the Office of
Attorney Ethics or the Disciplinary Review
Board . Id . However , the decision of the
Committee and the reasons in support of that
decision must be recorded . Id .
If an action is pending against the client for
collection of the fee, the Committee decision
will be entered as a judgment. N . J .Ct . R .
l : 20A -3(a ). If no such action is pending , the
attorney may , by summary action , obtain
judgment in the amount of the fee determined
by the Committee . Id .

There is no appeal on the merits from the
determination of an arbitration committee .
N . J .Ct . R . l :20 A-3(c). However , in certain
instances, either the attorney or the client may
appeal to the Disciplinary Review Board , a
nine- person body appointed by the New Jersey
Supreme Court to review the determinations of
District Ethics Committees and Fee Arbitration
Committees. Id.; N . J . Ct. R. l :20-4(a ) , (e). If it
is alleged that a Committee member improperly
failed to disqualify himself , that the Committee
failed to comply with the procedural
requirements of the rules or that there was
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actual fraud on the part of any member of the
Committee , an appeal may be taken . Id . If ,
after a hearing , the Disciplinary Review Board
finds that there has been a violation of rule
l :20A-3(c), it may remand to the Committee
for a new determination , or it may decide the
matter itself . N . J .Ct . R . l :20 A-3( d ). No appeal
may be taken from the decision of the
Disciplinary Review Board .

B. Standard of review
Defendants and plaintiffs both moved for
judgment on the pleadings under rule 12(c) of
the Federal Rules of Civil Procedure . A court
will not grant a motion for judgment on the
pleadings
unless the movant clearly establishes that no
material issue of fact remains to be resolved
and that he is entitled to judgment as a
matter of law . In considering a motion for
judgment on the pleadings, the trial court is
required to view the facts presented in the
pleadings and the inferences to be drawn
therefrom in the light most favorable to the
nonmoving party . In this fashion the courts
hope to insure that the rights of the
nonmoving party are decided as fully and
fairly on a rule 12(c ) motion , as if there had
been a trial .
Society Hill Civic Ass’ n v . Harris , 632 F. 2d
1045 , 1054 (3d Cir . 1980 ) (quoting 5 C . Wright
'

& A . Miller , Federal Practice and Procedure ,
§ 1368, at 690 ( 1969) (footnotes omitted )) .

[1] Because plaintiffs presented materials
outside the pleadings to this court for its
consideration , these motions will be converted
into motions for summary judgment in
accordance with Federal Rule of Civil
Procedure 12(c ). See Miskovsky v . United
States, 414 F. 2d 954 , 955 ( 3d Cir. 1969 ).
However, the standard of review for a motion
for summary judgment does not differ from that
for a motion for judgment on the pleadings.

Rule 56(c) of the Federal Rules of Civil
Procedure provides that summary judgment
shall be granted:
if the pleadings, depositions , answers to
interrogatories, and admissions on file ,
together with the affidavits, if any , show
that there is no genuine issue as to any
material fact and that the moving party is
entitled to a judgment as a matter of law .

1180-017

-

id .

On a motion for summary judgment , the
moving party must demonstrate the absence of
an issue of material fact and its entitlement to
judgment as a matter of law . Fed. R .Civ . P.
56(c ) . In this case, the facts are not disputed .
Consequently , the court need only address the
issues of law presented to determine which
party is entitled to judgment as a matter of law .
C. The due process clause of the fourteenth
amendment
[2] Plaintiffs claim that the FAS violates
their substantive and procedural due process
rights under the fourteenth amendment .
Plaintiffs argue that the compulsory arbitration
procedure , with its stay of pending court
actions and lack of provision for appeal to a
court of law , violates their fundamental right of
access to a court of law .
But “ ld ] ue process is not necessarily judicial
process." Reetz v . Michigan , 188 U .S . 505 ,
507 , 23 S . Ct . 390 , 391 , 47 L. Ed . 563 ( 1903).
The due process clause of the fourteenth
amendment does not guarantee a trial to a
litigant . No court has interpreted the fourteenth
amendment to include a fundamental right to a
trial . As the Supreme Court noted in Reetz ,
“ [ n ]o provision in the Federal Constitution . ..
forbids a state from granting to a tribunal ,
whether called a court or a board of
registration , the final determination of a legal
question ." Id . The Court continued , “ [ n ]either
is the right of appeal essential to due process of
law ." Id . at 508 , 23 S .Ct. at 392.
[3] The due process clause of the fourteenth
amendment requires notice and an opportunity
to be heard before an impartial observer, and
provides the right to confront and crossexamine witnesses prior to the deprivation of a
life , liberty or property interest . Goldberg v .
Kelly , 397 U . S. 254, 267-268 , 90 S .Ct . 1011
1020 , 25 L . Ed . 2d 287 ( 1970 ). In examining
whether the existing procedure is sufficient , the
court must evaluate the private interest which is
affected , the probable value of additional or
substitute procedural safeguards in protecting
against accidental deprivation of that interest ,
and the public interest , including a review of
the administrative and fiscal burden that the
additional procedure would entail . Mathews v.
Eldridge , 424 U . S. 319 , 334-35 , 96 S.Ct . 893,
902-03, 47 L. Ed . 2d 18 (1976) .

.
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The private interest in this case , the
attorneys' fee, is a significant “ property ”
interest from the plaintiffs' point of view ,
because it provides the means by which they
live and are able to conduct their practice.

The existing procedure for fee arbitration
provides notice and a hearing before a
Committee of attorneys and laymen . It also
provides an opportunity to compel the
attendance of witnesses and the production of
documents through the use of subpoenas.
N . J .Ct . R . l :20 A-3( b).
The plaintiffs claim that the inability to
perform discovery and the failure to follow the
rules of civil procedure and evidence in the
FAS deprives them of their procedural due
process rights. Yet the need for discovery
should be minimal because the information
required to establish the plaintiffs’ entitlement
to the fee sought should be within the plaintiffs’
own records , not those of the client . As stated
in Kelley Drye & Warren v . Murray Indus . , 623
( D. NJ .
F.Supp.
522,
528
1985 ) ,
“ [ depositions
and
extensive
pretrial
proceedings are precisely what the arbitration
procedure is designed to avoid . ”
The fact that the majority of the Committee
members are “ trained in the rules of evidence
and skilled in distinguishing competent from
incompetent evidence and able to impartially
judge facts presented at the hearing ” alleviates
evidentiary concerns. In re Logan , 70 N . J . 222 ,
228, 358 A . 2d 787, 791 ( 1976). Further, both
the plaintiff and defendant are allowed to have
counsel present during the Committee hearing ,
and the hearings are to be “ conducted
formally , ” although it is not necessary to
adhere to the rules of evidence and procedure .
N . J .Ct . R . l : 20 A-3( b ) . Finally , the findings of
the arbitration committee and the reasons in
support of those findings are to be recorded . Id .

clients to resolve fee disputes by going to court
places a heavy burden on the client . Id . at 599 ,
428 A . 2d 1268.
Accordingly , this court finds that the New
Jersey Fee Arbitration System comports with
the mandates of due process. There is no
fundamental right to have a trial under the
fourteenth
amendment,
and
sufficient
procedural safeguards exist to ensure that
plaintiffs’ rights are protected .
D. The equal protection clause
[4, 5] The plaintiffs allege that the unilateral
and compulsory nature of the FAS classifies
attorneys and discriminates against attorneys in
violation of equal protection .
There are three standards of judicial review
for alleged equal protection violations , and the
standard to be applied depends upon the basis
used for the classification .
Courts review state classifications based on
“ suspect ” traits, such as race or national
origin , under the “ strict scrutiny ” standard . In
order to survive this standard , the classification
must be narrowly tailored to the achievement of
a compelling state interest . See Regents of the
Univ . of California v . Bakke , 438 U .S . 265 ,
320 , 98 S .Ct . 2733, 2763, 57 L . Ed . 2d 750
( 1978 ) (enrollment quotas based on race at state
funded university violated equal protection
because they were not necessary to promote
substantial state interest ).

'

In sum , the existing procedural protections
accorded the plaintiffs in the FAS are
sufficient . Allowing an appeal of Committee
decisions to the courts would significantly
increase the burden on the judicial system .
“ [ T]he advantages of swift , inexpensive
proceedings outweigh by far any greater
likelihood of just results achieved by allowing
appellate proceedings . The loss of public
confidence is too high a price to pay for some
indeterminate improvement in the quality of fee
arbitration determinations. ” LiVolsi , 85 N . J . at
603, 428 A . 2d at 1282 . In addition , forcing
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Classifications that deprive a person of a
fundamental right also receive strict scrutiny .
See Loving v. Virginia , 388 U .S. 1 , 9- 11 , 87
S.Ct . 1817 , 1822-23, 18 L . Ed . 2d 1010 ( 1967 )
(statute
prohibiting
marriage
interracial
received strict scrutiny because it distinguished
on basis of race and because it infringed upon
fundamental right to marry ).
“ Quasi-suspect ” classifications, such as
those based on gender or illegitimacy , receive
“ middle level scrutiny . ” This test requires the
state law to be substantially related to an
important state interest . See Mississippi Univ .
for Women v . Hogan , 458 U .S . 718, 723-24 ,
102 S .Ct. 3331 , 3335-36, 73 L . Ed . 2d 1090
(1982 ) ( gender- based segregation at women only state-funded university received middle
level scrutiny ).

The “ rational basis test ” requires that the
classification be rationally related to the
achievement of a legitimate state interest. See
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Williamson v . Lee Optical of Oklahoma , 348
U .S. 483, 491 , 75 S .Ct . 461 , 466, 99 L . Ed .
563 ( 1955 ) (statute barring optician from
issuing eyeglasses without written prescription
from licensed ophthalmologist is rationally
related to state 's interest in protecting health of
its citizens).

Because attorneys are not a “ suspect class , ”
and because the deprivation of a fundamental
right is not involved , the “ strict scrutiny ”
standard is not applicable. Because there is no
classification based on gender or illegitimacy ,
“ middle level scrutiny ” is also inapplicable .
Therefore, the FAS must withstand the
test in order to be held
constitutional . The Supreme Court has
recognized the interest of a state in regulating
the legal profession and the attorney -client
relationship to be a “ compelling ” one.
Goldfarb v . Virginia State Bar , 421 U .S . 773,
792 , 95 S .Ct. 2004 , 2015 , 44 L . Ed . 2d 572
( 1975). A “ compelling ” state interest meets
and surpasses the requirements of the rational
basis test , which requires only a “ legitimate ”
interest . Further , this court finds the
maintenance of public confidence in the judicial
system to be a legitimate state interest . See also
LiVolis , 85 N . J . at 586 , 428 A . 2d at 1273 .
Requiring attorneys to justify their fees in an
inexpensive forum before an impartial panel is
rationally related to the maintenance of the
public’ s confidence in the legal system and to
the interest in minimizing the burden on both
the client and the attorney . In addition , the
arbitration process is apt to result in a much
quicker determination than the overburdened
court system can provide , allowing the
attorneys to recover their fees sooner than if an
action was brought in court .
“ rational basis ”

Accordingly , this court finds that the New
Jersey attorney Fee Arbitration System is
rationally related to a legitimate state interest;
therefore , the arbitration system does not
violate the equal protection clause of the
fourteenth amendment .

E . The contract clause
[6, 7] Plaintiffs argue that the deprivation of
a contractual right to sue in court for the value
of services rendered amounts to an impairment
of a private contract in violation of the contract
clause. The contract clause provides that “ [ n ]o
State shall ... pass any ... Law impairing the
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Obligation of Contracts. ” U .S. Const . , art . I , §
10 , cl . 1 .
Plaintiffs rely on the analysis of the United
States Supreme Court in United States Trust
Company v . New Jersey , 431 U .S . 1 , 9 7 S .Ct .
1505 , 52 L. Ed . 2d 92 ( 1977 ) , in support of their
position . In United States Trust , legislation
passed by New York and New Jersey repealed
a covenant entered into by the two states. Id . at
3 , 97 S .Ct . at 1508 . The covenant had limited
the New York Port Authority ’ s power to
subsidize passenger rail service with revenues
from reserves pledged as security for bonds
offered by the port authority . Id . The Trust
Company , as trustee and bondholder, sued for
declaratory relief , alleging that the impairment
of the bondholder 's security amounted to an
impairment of contract in violation of the
contract clause . Id . The Supreme Court held
that when a state is a party to a contract and
acts to impair that contract , the impairment will
be upheld only if the impairment is reasonable
and necessary to serve an important public
interest and if there is no other means of
achieving the state's goal . Id . at 29-30 , 97
S .Ct . at 1521 . The court finds the United States
Trust analysis inapplicable here , because the
state is not a party to the contract at issue: the
agreement between the attorney and the client .
Instead , this court finds the tripartite analysis
for impairment of contracts entered into by
private parties established by the Supreme
Court in Energy Reserves Group , Inc . v . Kansas
Power & Light Co. , 459 U .S . 400 , 103 S .Ct .
697 , 74 L . Ed . 2d 569 ( 1983 ) , to be controlling.
The three- part test in Energy Reserves requires
( 1 ) a substantial impairment of the contractual
relationship , ( 2 ) that is justified by a significant
and legitimate public purpose, and (3) is based
on “ ‘reasonable conditions and [ is ] of a
character appropriate to the public purpose
justifying [ the legislation’ s] adoption . ' ” Id . at
411 -12 , 103 S .Ct. at 704-05.
First , the impairment alleged by the plaintiffs
is not substantial because it does not change the
terms of the contract . Rather, it dictates the
forum in which disputes regarding the
attorney’s fee may be adjudicated , if the client
so chooses. Plaintiffs have not demonstrated
that the imposition of an arbitration committee
for attorney fee disputes results in significant
changes in the fees charged the clients. The
allegation that “ [ a ] mong members of the bar,
there is a widely held perception that Fee
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Arbitration Committees typically compromise
lawyers ' bills" is insufficient . Plaintiffs’ Brief
at 24, n . 5.
Second , notwithstanding the insubstantial
impairment of contract , this court finds the FAS
to be justified by a significant and legitimate
public purpose: the maintenance of public
confidence in the New Jersey judicial system .
By providing an inexpensive forum in which to
resolve attorney fee disputes, that end is
served . The New Jersey Supreme Court in
LiVolsi fully endorsed American
Bar
Association reports indicating that forcing
clients to go to court to resolve fee disputes
placed a heavy burden on the clients. LiVolsi ,
85 N .J . at 599, 428 A . 2d at 1279-80 (citing
ABA , Report of the Special Committee on
Resolution of Fee Disputes 2-4 (1974 )). The
Supreme Court also rejected the idea that
noncompulsory attorney arbitration would be as
effective as compulsory arbitration , noting that
"[ n ]ational surveys demonstrate
that a
significant and growing number of attorneys
refuse to arbitrate their fee disputes." LiVolsi ,
85 N . J . at 599 , 428 A . 2d at 1280 .
Third ,
in
determining whether the
impairment is reasonable and appropriate to
serve an important public purpose when the
state is not a contracting party , "courts
properly defer to legislative judgment as to the
necessity and reasonableness of a particular
measure." Energy Reserves, 459 U .S. at
412-13, 103 S .Ct. at 705. Given the
quasi -legislative power to "formulate court
rules and policy" granted to the New Jersey
Supreme Court in the state constitution ,
deference to the necessity and reasonableness
of the FAS is appropriate under Energy
Reserves . N .J . Const., art. 6 , § 2.
Accordingly , this court finds the Fee
Arbitration System to be a reasonable and
necessary exercise of the power of the New
Jersey Supreme Court to regulate the practice
of law in New Jersey , and that the system does
not violate the contract clause of the United
States Constitution .
F. The right to a jury trial
[8] Plaintiffs allege that the compulsory
arbitration system deprives them of their right
to a jury trial pursuant to the seventh
amendment of the United States Constitution .
In Kelley Dryey the court addressed the issue
of whether the compulsory arbitration system
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infringed upon seventh amendment rights and
held that it did not . 623 F.Supp. 522 , 526-27
( D . N .J . 1985). The court concluded that the
privilege of practising law in New Jersey
subjected an attorney to the imposition of
reasonable conditions and limitations , including
the forfeiture of the right to a jury trial if the
client elects to arbitrate a fee dispute. Id . This
court finds no merit to plaintiffs’ argument that
it must retreat from the position taken in that
case.

G . Involuntary servitude
[9] Plaintiffs allege that the FAS

reduces honest lawyers to compulsory
involuntary service . At the very least , it
leaves lawyers ethically obligated to
represent their clients to the fullest extent ,
then steals from them the legal protections
necessary to collect a reasonable fee .
There is no secret about the fact that fee
arbitration committees frequently issue
decisions reducing lawyer’ s fees or
altogether eradicating them . This trend
results in compulsory , involuntary service
as proscribed by the Thirteenth
Amendment .
Plaintiffs’ Brief at 50-51 .
The court finds the involuntary servitude
argument to be without merit . First , the
plaintiffs voluntarily undertook the task of
representing Ms. Kiefer in her divorce action .
Nothing in their brief indicates otherwise .
Second , the plaintiffs voluntarily sought entry
into the practice of law in New Jersey , an act
that requires submission to the rules and
regulations promulgated by the New Jersey
Supreme Court .
Every attorney authorized to practice law in
the State of New Jersey ... shall be subject
to the disciplinary jurisdiction of the
Supreme Court ...

N . J .Ct . R . 1 :20 A - l (a).
Third , plaintiffs do not provide any evidence
to justify their sweeping condemnation of the
Fee Arbitration Committees. Plaintiffs do not
purport to prove that the Committees forgive all
of the debt owed by the client to the attorney .
Attorneys do receive compensation for their
efforts under this system , and plaintiffs do not
claim otherwise . Further, in LiVolsi , the New
Jersey Supreme Court concluded that there was
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no evidence that the arbitration system caused
significant hardship for lawyers. 85 N .J . at
600-01 , 428 A . 2d at 1280 .
Therefore , this court finds that the argument
that the New Jersey Fee Arbitration System
places the plaintiffs in involuntary servitude in
violation of the thirteenth amendment is
without merit.
H. Federal antitrust claims
[ 10] Plaintiffs allege that , by allowing price
fixing and the determination of fair fees for
legal services in restraint of trade , the attorney
FAS violates the Sherman Act , 15 U .S.C . A . §§
1-7 ( West 1973 & Supp. 1990 ).

In Parker v. Brown , 317 U .S . 341 , 351 , 63
S.Ct. 307 , 313, 87 L.Ed . 315 ( 1943) , the
Supreme Court held that the Sherman Act was
not “ intended to restrain state action or official
action directed by a state . ” Instead , the law
was only intended to prohibit private parties
from engaging in restraints of trade . Id . In
Parker , the state actively participated in the
creation and enforcement of a program to
develop marketing policies for the raisin crop .
Id . at 352 , 63 S .Ct . at 314. The Court
concluded that no violation of federal antitrust
law had occurred in Parker and noted that the
state , as sovereign , had imposed the restraint of
trade as an act of government . Id .

The Supreme Court refined the “ state
action ” exemption to the Sherman Act in
California Retail Liquor Dealers Ass’ n v .
Mideal Aluminum , 445 U .S . 97 , 100 S.Ct . 937 ,
63 L.Ed . 2d 233 (1980). In Midcal, the
California state liquor price control system
allowed the producers of wine to dictate the
wholesale prices of wine to wholesalers. Id . at
99 , 100 S. Ct . at 940. The state system
authorized the producers to set prices and
provided the enforcement mechanism in the
event of violation , but the state did not actively
participate in the setting of the wine prices. Id .
at 99-100 , 100 S .Ct . at 940 . The actual prices
were dictated to the wholesalers by the
individual wine producers , not by the state . Id .
at 103, 100 S . Ct . at 942.
The Court established a two- part test for
determining whether parties are exempt from
the antitrust laws when they engage in
anticompetitive conduct. The anticompetitive
conduct must be pursuant to a “ clearly
articulated and affirmatively expressed ... state
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policy ,’ ” and the policy must be “ ‘actively
supervised ’ ” by the state . Id . at 105 , 100
S .Ct . at 943 (citing City of Lafayette v.
Louisiana Power & Light Co. , 435 U .S . 389 ,
410 , 98 S .Ct. 1123, 1135 , 55 L . Ed . 2d 364
( 1978 )); see also Goldfarb v . Virginia State Bar,
421 U .S. 773, 791 , 95 S .Ct . 2004 , 2015 , 44
L. Ed . 2d 572 ( 19 75 ) ( “ It is not enough that ...
anti -competitive conduct is ‘prompted’ by state
action; rather , anti -competitive activities must
be compelled by direction of the State acting as
a sovereign . ” ) . The Court in Midcal concluded
that where the anticompetitive conduct was
performed by private parties, active state
supervision was required in order to have the
state action exemption apply . 445 U .S . at 106 ,
100 S .Ct. at 943 .
*

Plaintiffs’ reliance on Midcal is misplaced ,
because the New Jersey FAS does not allow
private parties to set the fees which attorneys
may charge their clients. The Fee Arbitration
Committees, appointed by the New Jersey
Supreme Court pursuant to its constitutional
power to regulate the practice of law in New
Jersey , are not private parties , but are an
extension of the New Jersey Supreme Court .
As such , the Committees act in their official
capacity to regulate the practice of law in New
Jersey by providing a forum for the resolution
of attorney fee disputes. The New Jersey
Supreme Court appoints the members of the
Committees and dictates the rules and
regulations by which the Committees operate .
Additionally , the arbitration committees are
acting pursuant to the New Jersey Supreme
Court ’ s policy of maintaining the public’ s
confidence in the state judicial system . LiVolsi ,
85 N . J . at 604, 428 A . 2d at 1282. Therefore,
because the state is actively involved , and
because there are no private parties engaged in
price fixing , the Midcal test is not applicable .

In dicta, the Supreme Court noted in Town of
Hallie v . City of Eau Claire, 471 U .S. 34, 46 n .
10 , 105 S.Ct. 1713, 1720 n . 10 , 85 L . Ed . 2d 24
( 1985 ), that “ [ i ] n cases in which the actor is a
state agency , it is likely that active state
supervision would also not be required . ” In
Hallie , the Court held that active state
supervision is not a requirement for exemption
from federal antitrust laws where the actor is a
municipality , rather than a state agency . Id . at
46 , 105 S .Ct . at 1720. Although this court
would be inclined to follow Hallie and hold
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that active state supervision is unnecessary
when the actor is a state agency , it need not do
so here because there is sufficient state
supervision for the FAS a fall within the “ state
action ” exemption to the antitrust laws.
The Fee Arbitration Committee operates as a
state agency under the supervision and
appointment of the New Jersey Supreme Court .
Accordingly , this court finds sufficient state
“ supervision ” to hold that the state exemption
to the federal antitrust laws enunciated in
Parker v . Brown applies .

I . Conclusion
Consequently , the New Jersey Fee
Arbitration System does not violate federal
antitrust law ; nor does it infringe upon the
rights granted to the plaintiffs under the
fourteenth , seventh and thirteenth amendments
and article 1 , section 1 , of the United States
Constitution .
For these reasons , defendants’ motion for
summary judgment is granted . Plaintiffs’
cross- motion for summary judgment is denied .
No costs.

[H 80-018] GOSS GOLDEN WEST SHEET METAL INC v SHEET METAL WORKERS’
INTERNATIONAL UNION , LOCAL 104
United States Court of Appeals , Ninth Circuit
Judgment delivered May 17 1991
Full text of judgment below
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Arbitration — Punitive damages Power of Court to review awards Claims made after
the termination of an agreement Employer and union involved in arbitration — Awards
granted in favor of the union
Employer challenging awards — Awards confirmed by
Employer appealing to the Court of Appeals — Whether awards were
District Court
proper When can a court overturn the decision of an arbitrator .

—

—

A union and an employer were engaged in a dispute regarding alleged breaches by the
employer of a collective bargaining agreement. The claims were submitted to arbitration ,
pursuant to the agreement , and awards were rendered in favor of the union.
The employer petitioned the District Court to have the awards vacated . The union
responded by filing an answer to the petition and filing a counter-claim seeking to confirm the
awards. The union was successful and the employer appealed to the Court of Appeals.
The employer made a number of submissions challenging the propriety of the awards.
These were that:
(a ) the arbitration panel was not composed in the manner required by the arbitration
agreement;
(b) the arbitration procedures were initiated an “ unreasonable time” after the expiration of
the agreement on which the complaints were based ;
(c) the arbitration panel did not have the authority to hear the grievances as the union had
failed to lodge their complaints in the required time provided by the agreement;
(d ) the awards were punitive and barred by the relevant collective bargaining agreement
and the law of the circuit; and
(e) the arbitration panel was biased as the labor representatives were union agents and the
management representatives were from competitors of the employer .
Held: appeal dismissed .

1 . The arbitration panel was properly constituted according to the agreement: equal
numbers of employer and union representatives. In addition the employer had failed to profer
any other evidence to suggest that the proceedings were irregular .
Doyles Dispute Resolution Practice — North America
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2. The conduct that gave rise to the grievances had occurred within the period of an earlier
agreement; only the grievance procedure was initiated after the expiration of that agreement.
Timeliness was to be governed by the procedures contained in the terms of that earlier
agreement.
To have reached any other conclusion would have allowed parties to breach agreements
with impunity during the term of the agreement as long as they could successfully cover their
tracks so that the discovery of a breach was postponed until after the expiration of the
particular agreement .
3. When time limitations and other procedural requirements are made an express part of
the arbitration agreement , they become part of the bundle of issues the parties consented to
have decided by an arbitrator’s special interpretative ability .
4. As long as the arbitrator is even arguably construing or applying the agreement and
acting within the scope of his authority , that a court is convinced he committed a serious error
does not suffice to overturn the arbitrator’s decision . (United Paperworkers International
Union v Misco Inc 107 LC U 10, 165; 484 US 29 , applied . )
The powers granted to the arbitration panel in this case did not support the finding that
the agreement would not arguably include the power to make an award of punitive damages.
Therefore the award of such damages was authorized by the agreement .
5 . The arbitration panel was constituted in accordance with the agreement.
[ Headnote hy the CCH INTERNATIONAL LEGAL EDITORS ]

Steven Thomas Davenport Jnr ( Finkle , Davenport & Barsamiam ) , Walnut Creek , California
for the appellant .
William J Flynn ( Neyhart , Anderson , Nussbaum , Reilly & Freitas ) , San Francisco, California
for the respondent .
Before: Wallace CJ , Goodwin and Fletcher JJ .

Statement of case
Fletcher, C J.: Goss Golden West Sheet
Metal , Inc . ( “ Goss ” ) appeals the district
court 's order confirming two arbitration awards
entered against Goss and in favor of appellee
Sheet Metal Workers International Union ,
Local 104 ( “ the Union ” ) . We affirm .
Factual background

Union of DeMatteis’ employment and without
making appropriate
benefit trust fund
contributions on DeMatteis’ behalf . The second
award , referred to as the “ Commercial Jobs
Award , ” stemmed from a June 16, 1988
decision by the LJAB holding that Goss
improperly paid residential wage rates rather
than building trades wage rates on fourteen
commercial projects performed during the
period from July 1983 through October 1987 .

Goss seeks to vacate two labor arbitration
awards issued against it . The first award ,
referred to as the “ DeMatteis Award , ”
stemmed from a May 23 , 1988 decision by the
Local Joint Adjustment Board ( “ LJAB ” ) ,
holding that Goss employed Ronald DeMatteis
from June 27 , 1978 to May 23, 1986 to
perform work covered by its collective
bargaining agreements without informing the

On October 19 , 1988 , Goss filed in district
court a Petition to Vacate Arbitration Awards.
The Union responded on November 10 , 1988
by filing an Answer to Petition to Vacate
Arbitration Awards and Counterpetition to
Confirm and Enforce Arbitration Awards.1 On
motion for summary judgment , the district
court granted the Union’ s counterpetition and
denied Goss’ petition to vacate .

.

I

1.

The Union’ s counterpetition sought confirmation of a third arbitration award as well as the two awards
Goss sought to vacate . Goss did not oppose the confirmation of the third award in the district court and
docs not appeal the confirmation in this court .
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II
Issues

On appeal , Goss argues that the UAB’s
awards were improper on a number of grounds
that required the district court to vacate them .
We disagree .
A
Authority

Goss first challenges the authority of the
LJAB to resolve the disputes before it on the
ground that it was not properly convened .
According to Goss, the LJAB was not
composed as required by section 2 of the
grievance procedures in the collective
bargaining agreement . That section provides:

The Board shall consist of an equal number
of representatives of the Union and of the
Local Employers' Association and both
sides shall cast an equal number of votes at
each meeting .

1986- 1989 Agreement , art . X , § 2. Apparently ,
the LJAB originally was to be comprised of
four union members and four employers’
association members . However , one of the
scheduled employers ' association members was
absent . Rather than reconvene , the panel
determined that the remaining members would
proceed to hear the dispute , but that one union
member would not vote . Ultimately , the three
employers’ association members and three of
the union members voted unanimously against
Goss.
In defense of its claim that the presence of an
additional union member warrants vacating the
arbitration awards , appellant cites Kirkland v .
Arkansas - Best Freight System , [87 LC
1|11 , 745] 475 F. Supp. 180 ( E . D. Ark . 1979),
aff d in pertinent part , [ 89 LC 1) 12 , 247] 629
F. 2d 538 (8th Cir. 1980 ), cert , denied, [90 LC
1112,669] 450 U .S. 980 ( 1981 ). We find
Kirkland ’ s facts very different . In Kirkland , the
committee actually made the contested decision
while it was improperly constituted . Moreover,
numerous other irregularities contributed to the
court’ s vacating the decision reached by the
committee in that case , including the complete
lack of participation in discussions by one of
the members of the committee, the lobbying
efforts of a relations employee who approached
two members of the committee in advance of
the relevant meeting , and the ownership of
stock in the employer by one of the members of
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the committee . By contrast , in the case before
us , the actual decision was made by a board
properly constituted according to the
agreement: equal numbers of employer and
union representatives voted . Moreover , Goss
proffers no other relevant evidence suggesting
any irregularities in the proceedings. As the
board was otherwise properly composed and it
is clear that an equal number of employers’
association and union members reached the
decision at issue , and did so unanimously , we
do not believe that the mere presence of an
extra union member during the arbitration
discussions warrants vacation of the arbitration
award .
B

Contract limit
Goss also challenges the LJAB 's authority to
determine the disputes presented to it on the
ground that all the actions underlying the
DeMatteis award and most of the actions
underlying the Commercial Jobs Award
occurred prior to the time period covered by the
1986- 1989 Agreement under which the LJAB
was convened. That agreement became
effective on July 1 , 1986 , at the termination of
the parties’ 1983-1986 Agreement . Goss argues
that because of all its actions regarding
DeMatteis' employment occurred before that
date, and because thirteen of the fourteen jobs
at issue in the Commercial Jobs Award
occurred before that date , these actions could
not be arbitrated pursuant to the 1986- 1989
Agreement .

Goss recognizes that conduct that occurred
before the effective dates of the 1986- 1989
Agreement could have been arbitrated pursuant
to the terms of previous collective bargaining
agreements , even after the expiration of these
agreements . See Nolde Bros . , Inc . v. Local No .
358 , Bakery & Confectionery Workers Union ,
[ 81 LC H 13,055 ] 430 U .S . 243, 251 ( 1977 )
( rejecting proposition that “ termination of a
collective- bargaining agreement automatically
extinguishes a party’ s duty to arbitrate
grievances arising under the contract’’ ). It
argues, however , that the arbitration at issue
was not convened under the prior agreements.
While Goss relies on the opinion given by one
member of the LJAB at the hearing that the
hearing was convened pursuant to the
1986- 1989 Agreement , the record indicates that
the LJAB, as a body , subsequently considered
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the issue , made note that the relevant grievance
procedures were identical in all relevant prior
agreements , and unanimously decided that the
LJAB was convened to hear and decide the
grievances arising under the prior agreement as
well as those arising under the later agreement .
As the arbitration panel subsequently rejected
the view that it was convened only under the
1986-1989 Agreement , Goss may not rest its
claim to the contrary on the statement of one
arbitrator later rescinded by the Board as a
whole .
Goss also argues that the panel had no
authority to consider actions that occurred
during the period of the 1983- 1986 Agreement
because the grievances were not filed within a
time after the 1983- 1986
reasonable
Agreement ’ s expiration . Goss relies on the
Supreme Court 's statement in Nolde that “ we
need not speculate as to the arbitrability of
post- termination contractual claims which ,
unlike the one presently before us , are not
asserted within a reasonable time after the
contract 's expiration . ” 430 U .S. at 255 n . 8 .
However , as indicated by the Seventh Circuit 's
discussion of the rationale behind the Nolde
703 ,
in
passage
Local
International
Brotherhood of Teamsters v. Kennicott Bros .
Co. , 771 F. 2d 300 , 303 (7th Cir . 1985 ) , the
Supreme Court ’ s language refers to claims
resulting from the employer’ s conduct
occurring after the expiration of the collective
bargaining agreement:
Whereas in Nolde the event triggering the
severance- pay grievance ( the closing of the
plant ) occurred four days after the expiration
of the contract , here the events triggering
the grievances (the discharge and the
granting of retroactive pay increases)
occurred more than six months after the
Agreement expired . Although it may be
reasonable to presume that parties intend to
arbitrate grievances arising shortly after the
expiration of a contract , the presumption
weakens as the time between expiration and
grievance events increases. A contrary
holding would mean that parties to a
collective-bargaining agreement would be
2.

presumed to intend that any dispute arising
between them years or even decades after
the expiration of the agreement would be
arbitrable .

Kennicott , 771 F. 2d at 303.
In both footnote 8 of Nolde and in Kennicott
the relevant issue of timing concerned whether
conduct occurring after the expiration of a
collective bargaining agreement could be the
subject of arbitration . Accord Chauffeurs ,
Teamsters & Helpers , Local Union 238 v .
C . R .S .T ., Inc., [ 105 LC H 12 ,012] 795 F. 2d
1400 , 1404 (8th Cir.) (analyzing footnote 8 in
Nolde to apply to conduct occurring after
expiration of agreement ), cert , denied , [ 105 LC
1112 ,073] 479 U .S. 1007 ( 1986 ); Graphic
Communications Union , Local No . 2 v . Chicago
Tribune Co . , [ 104 LC 1|11 ,983] 794 F. 2d 1222 ,
1226 (7 th Cir . 1986) ( same ). Here , the conduct
giving rise to the grievance clearly occurred
within the relevant period ; only the grievance
procedure was initiated after the expiration of
the agreement . Under these circumstances ,
timeliness is governed by the grievance
procedures of the 1983-1986 Agreement . 2 To
reach any other conclusions would allow parties
to breach with impunity collective bargaining
agreements during the agreements’ terms as
long as they successfully covered their tracks so
that the discovery of any breach was postponed
until after the expiration of the particular
agreement .

C
Time limit
In a related claim , Goss argues that the
LJAB did not have authority to arbitrate the
grievances because the Union failed to raise
them within the requisite time limits established
by the collective bargaining agreements. Goss
recognizes that “ procedural questions related to
substantive issues that are arbitrable under the
agreement are for the arbitrator to decide in the
absence of a contrary provision . " Toyota of
Berkeley v . Automobile Salesmen' s Union ,
Local 1095 , [ 108 LC H 10 ,286] 834 F. 2d 751 ,
754 (9th Cir . 1987 ) , cert , denied , [ 109 LC

The 1983-1986 Agreement directs that grievances must be filed within 30 days of first knowledge of a
breach of the agreement . 1983- 1986 Agreement, art. X , § 1 . The Union contends that the gap in time
between the employer' s allegedly wrongful actions and the Union ’ s initiating grievance procedures
stemmed from the employer’ s engaging in a cover- up that prevented the Union from learning of the
employer’ s breach . The LJAB found the Union ’ s grievance to be timely filed .
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486 U .S . 1043 ( 1988 ). It argues,
however , that section 7 of the grievance
procedure removes that question from the
arbitration panel’s jurisdiction . Section 7
provides:
Failure to exercise the right of appeal at any
step thereof within the time limit provided
therefore shall void any right of appeal
applicable to the facts and remedies of the
grievances involved .

1) 10,594]

1986- 1989 Agreement , art . X , § 7 . Goss
contends that on the basis of this provision the
district judge was required to consider the
timeliness of the Union ’s appeals to arbitration
before confirming the arbitration awards , rather
than
simply
LJAB’s
the
accepting
determination that the appeals were timely
filed .
We addressed a similar argument in Retail
Delivery Drivers , Local 588 v . Servomation
Corp. , [99 LC 1) 10,686] 717 F. 2d 475 (9th Cir.
1983). In that case , the relevant collective
agreement provided that if neither party sought
arbitration within a 72- hour time period , the
matter was “ ‘deemed to have been settled
in favor of the party against whom the
grievance , dispute or controversy has been
brought . ” ’ Id . at 476 n . 1 (quoting the
agreement ) . Respondent in that case argued that
this provision , in combination with a provision
of the Federal Arbitration Act stating that a
court may compel arbitration only “ in the
manner provided in [ the written ] agreement ,’’ 9
U .S.C . § 4 (1976), made it necessary for the
court to determine whether a petition for
arbitration was timely filed before compelling
arbitration . Relying on John Wiley & Sons , Inc .
v . Livingston , [49 LC 1) 18,846] 376 U .S . 543
( 1964) , and International Union of Operating
Engineers v . Flair Builders , Inc . , 406 U .S . 487
( 1972 ), we held the issue of timeliness
arbitrable because “ when time limitations and
other procedural requirements are made an
express part of the arbitration agreement , they
become part of the bundle of issues the parties
consented to have decided by an arbitrator’s
special interpretative ability ’ . Retail Delivery ,
717 F. 2d at 478 .

Retail Delivery controls this case. Here , too,
time limitations are made an express part of the
arbitration agreement ; issues in respect to them
must be submitted to arbitration . Section 7 of
the collective bargaining agreement , like the

75 5 391

*

provisions cited in Retail Delivery , does not cut
against this conclusion since it does not provide
explicit language demonstrating that the parties
to the collective bargaining agreement did not
intend the arbitration panel to have authority to
decide issues of timeliness. See also John Wiley
& Sons , 376 U .S. n . l l , 555-59 ( issue of
timeliness is to be decided by arbitrator
notwithstanding
collective
bargaining
agreement provision stating that “ [ t ]he failure
by either party to file the grievance within this
[ 4-week ] time limitation shall be construed and
be deemed to be an abandonment of the
grievance’ ’ ).
D

Punitive award

Goss next contends that the arbitration
panel ’s awards were punitive and , accordingly ,
barred by the relevant collective bargaining
agreements and the law of this circuit . The
Union argues persuasively that the bulk of the
awards were compensatory , not punitive. To
the extent that the awards were punitive, we
find them permissible. Both the 1983-1986
Agreement and the 1986-1989 Agreement state
that the arbitration panel is
empowered to render such decisions and
grant such relief to either party as [ it ]
deem [ s] necessary and proper , including
awards of damages or other compensation .
1983- 1986 Agreement , art . X , § 5; 1986- 1989
Agreement , art . X , § 5. In Pullman Power
Products Corporation v . Local 403 , United
Association of Journeymen , [ 109 LC H 10 , 718 ]
856 F. 2d 1211 (9th Cir . 1988 ) , we recognized
that the Supreme Court ’ s decision in United
Paperworkers International Union v. Misco ,
Inc . , [ 107 LC 1110, 165 ] 484 U .S . 29 ( 1987 ) ,
requires us to review arbitration awards very
deferentially:
[ t ]he Misco decision contains sweeping
language mandating that courts may not
reconsider the merits of an award even when
the parties “ allege that the award rests on
errors of fact or on misinterpretation of the
contract . ... [ A ]s long as the arbitrator is
even arguably construing or applying the
contract and acting within the scope of his
authority , that a court is convinced he
committed serious error does not suffice to
overturn his decision ."
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Pullman, 856 F. 2d at 1212 ( quoting Misco, 484
U . S. at 36-38) (emphasis added in Pullman ) . In
this case , we cannot say that the broad grant of
power to the LJAB contained in the clause
quoted from the agreement would not even
arguably include the power to make an award
of punitive damages . See International Ass' n of
Heat & Frost Insulators , Local Union 34 v.
General Pipe Covering , Inc ., [ 104 LC $ 11 ,963]
792 F. 2d 96, 100 (8th Cir. 1986) (agreement
clause stating board would “ have the power to
impose fines or other penalties ” authorized
punitive damage award ); Willoughby Roofing &
Supply Co . v . Kajima Int’ l , Inc . 598 F. Supp .
353, 357 ( N . D. Ala. 1984) ( rule incorporated
by reference into collective bargaining
agreement stating that “ [ t ] he arbitrator may
grant any remedy or relief which is just and
equitable and within the terms of the agreement
of the parties ” authorized punitive damage
award ) , affd 776 F.2d 269 ( 11 th Cir . 1985).
y

E
Bias

Finally , Goss argues that the UAB’ s
decision should be reversed because the board
was biased since the labor representatives on
the board were Union agents and the
management representatives were employed by
businesses in competition with Goss. Goss’s
argument is fundamentally flawed . Given that
the collective bargaining agreement clearly
provides that all appeals from unresolved
grievances will be arbitrated by representatives
of the Union and the local employers’
association , which is traditionally composed of
management representatives engaged in the
sheet metal industry , it is difficult to imagine
who else Goss would have expected to arbitrate

K 80-018

its dispute . Goss received exactly what it
bargained for. Cf . Merit Ins . Co . v . Leatherby
Ins . Co., 714 F. 2d 673, 679 (7th Cir . ) ( “ The
parties to an arbitration choose their method of
dispute resolution , and can ask no more
impartiality than inheres in the method they
have chosen. ” ) , cert , denied , 464 U .S . 1009
( 1983 ) .

Goss's argument that the fact that the union
members on the LJAB voted to award damages
to the Union demonstrates the UAB 's bias in
favor of the Union is equally misconceived .
According to Goss, “ Local 104 has exclusive
control over the so-called ‘Local 104 Damage
and Defense Fund' , ” and therefore , ‘‘[ b ]y
ordering Goss to pay more than $70 ,000 . .. to
the Local 104 Damage and Defense Fund , the
local Joint Adjustment Board made an award in
favor of its own members. ” However , Goss
entered into the collective bargaining
agreement knowing that Union members would
be sitting on the arbitration panel hearing
grievances brought by the Union . It should
come as no surprise that the panel would award
damages to the Union on finding a grievance
meritorious in a case where establishing the
identity of the particular individuals damaged
was difficult . Such an award of damages to a
union is both lawful and commonplace .

F
Fees
The Union requests attorney ’ s fees incurred
on appeal . Because not all of the arguments
raised by Goss on appeal lacked merit , we deny
the fee request. See Glanzman v . Uniroyal ,
Inc. , 892 F. 2d 58 , 61 (9th Cir . 1989).
The decision of the district court is Affirmed .
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Arbitration
Duty to negotiate
Application of arbitration provisions after expiry of
Employer and union involved in dispute over renewing labor agreement
agreement
Previous agreement expiring
Previous agreement provided for binding arbitration if
parties “ deadlocked ”
Arbitration board ordering employer to execute renewal
Employer refusing
District Court confirming order
Employer appealing
Whether
employer was obliged to negotiate
Whether arbitration clause could apply after the
agreement had expired .

— —

—

—

—

—

—

—

An industry association had entered into a labor agreement with the relevant union . The
agreement contained an “ interest clause’’ that provided for binding arbitration if negotiations
over the renewal of the agreement became deadlocked .
An employer withdrew its membership of the association . This had the effect of turning
the association’s agreement into a direct agreement between the employer and the union.
Prior to the expiry of this agreement the union notified the employer that it wished to
negotiate a renewal . The employer refused , and the agreement subsequently expired . The
union took the dispute to the industry ’s arbitration board pursuant to the “ interest clause’’ .

The arbitration board made an order directing that the employer execute a new
agreement. The employer took no action to comply with this order. The union then applied to
the District Court to have the arbitration order confirmed .
The District Court found that the “ interest clause’ ’ survived the expiry of the original
agreement and directed the employer to comply with the arbitration board ’s order . The
employer appealed to the Court of Appeal and made the following submissions:
(a ) because there was no duty to negotiate , the employer’s refusal to do so could not create
a “ deadlock ” ;
(b) under the agreement only “ deadlocked ” disputes could be referred to arbitration;
therefore the arbitration board was without jurisdiction; and
( c ) even if arbitration could have been provided by the agreement , the arbitration provision

expired with the rest of the agreement; therefore the board lacked jurisdiction.
Held: appeal dismissed

1 . The contract language imposed both a duty to negotiate and a duty to accept a
settlement imposed by the arbitrators if negotiations failed . Arbitration did not create a
bargaining obligation , but the contract itself may have created a bargaining obligation , just as
the contract may have provided for “ interest ” arbitration if the bargaining broke dow n.
2. The Court referred to decisions handed down in other circuits and found that contracts
such as the one involved in this case could have operated to compel “ interest ” arbitration
follow ing expiration of the original contract term .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Before: Edwards Snr Circuit Judge , Nelson and Norris Circuit Judges .

Statement of case
Nelson CJ: Appellant Dane Sheet Metal ,
Inc. , a construction industry employer , entered
into a labor agreement pursuant to §8( f ) of the

National Labor Relations Act , 29 U .S .C .
§158( f ): The agreement contained an “ interest
arbitration " clause that provided for binding
arbitration if negotiations over renewal of the
agreement became deadlocked .
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Relying on John Deklewa & Sons, [ l 986-87
CCH NLRB 1|18 , 549] 282 NLRB 1375 ( 1987 ) ,
enforced sub nom . International Assn , of
Bridge , Structural and Ornamental Iron
Workers Local 3 v. NLRB , [ 108 LC H 10,431 ]
843 F. 2d 770 ( 3rd Cir. ), cert , denied , [ 110 LC
1) 10 , 805 ] 488 U .S . 889 ( 1988 ) , Dane refused to
engage in any such negotiations. The arbitrators
directed Dane to sign a new §8( 0 agreement ,
but Dane denied that the arbitrators had been
given jurisdiction to act in this situation . The
district court held that the arbitrators did have
jurisdiction; the employer was therefore
directed to comply with the arbitrators’
decision .
If we were to accept the employer’ s position
and reverse the judgment of the district court ,
we would be creating a conflict with at least
three other circuits. This we decline to do.

I
Section 8( f ) of the NLRA

Section 8( 0 of the National Labor Relations
Act allows employers and labor unions in the
construction industry to enter into “ pre- hire"
labor agreements , as they are called , without
any determination that a majority of the
workers actually or potentially affected by the
agreement desire representation by the
signatory union . The Kentucky Sheet Metal
Contractors Association , of which appellant
Dane Sheet Metal , Inc . was a member,
negotiated such a pre- hire agreement in 1984
with Local Union No. 110 , Sheet Metal
Workers’ International Association .

Dane withdrew from the contractors'
association in January of 1986. The withdrawal
1.

The pertinent part of Art . X , §8 . the

“

had the effect of eliminating the middleman , as
far as Dane and the union were concerned ,
turning the association ' s pre-hire agreement
into a direct agreement between Dane and the
union .

In February of 1986 , three months before the
agreement was scheduled to expire , the union
notified Dane that it wished to negotiate a
renewal . Dane refused to negotiate; over the
union ’ s objection , the agreement was allowed
to expire. Pursuant to §8 of Article X of the
agreement , 1 the union took the dispute to the
industry’ s
National Joint
sheet
metal
Adjustment Board .
On November 12, 1987 , the board issued a
unanimous decision directing Dane to execute a
new agreement identical in terms to the one
then in effect between the union and the
Kentucky Sheet Metal Contractors Association .
Dane , which had not appeared before the
board , took no action to comply with this
decision .
When the board rendered its decision the
present lawsuit , which had been brought
against Dane and a sister company by the
trustees of certain labor- management pension
and welfare funds to which Dane had allegedly
failed to make required contributions , was
already pending before the United States
District Court for the Western District of
Kentucky . In May of 1988 the plaintiffs filed a
second amended complaint in this action ,
for the first time
alleging
that Dane had
refused to execute a new agreement as directed
in the National Joint Adjustment Board 's
decision of November 12 , 1987 . The second

—

—

interest arbitration" provision , reads as follows:

" ...

[ Ajny controversy or dispute arising out of the failure of the parties to negotiate a renewal of this
Agreement shall be settled as hereinafter provided :
( a ) Should the negotiations for renewal of this Agreement become deadlocked
effect shall be given to the National Joint Adjustment Board .

...

notice to that

* * *
The dispute shall be submitted to the National Joint Adjustment Board pursuant to the rules as
established and modified from time to time by the National Joint Adjustment Board . The
unanimous decision of said Board shall be final and binding upon the parties ... .
*

* *

fd ) Unless a different dale is agreed upon mutually between the parties or is directed by the
unanimous decision of the National Joint Adjustment Board , ail effective dates in the new
agreement shall be retroactive to the date immediately following the expiration of the expiring
agreement ."
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amended complaint sought enforcement of the
board ’ s decision .

Dane and its sister company promptly tiled
an answer asserting several affirmative
defenses, including one that read thus:
“ Defendants affirmatively state in Answer
to plaintiffs’ Second Amended Complaint ,
and as a complete defense thereto , that the
National Joint Adjusted [ sic ] Board for the
Sheet Metal Industry did not have
jurisdiction over defendants , and any and all
decisions of the National Joint Adjusted
[ sic ] Board are void and unenforceable as a
matter of law . ”

On cross- motions for summary judgment , the
district court held that the interest arbitration
clause survived the expiration of the pre- hire
agreement ’ s original term . 2 Subject to the
proviso that no interest arbitration clause need
be included in the new agreement , the court
directed the employer to comply with the
board 's decision by signing a pre- hire
agreement identical to that in effect between the
union and the Kentucky Sheet Metal
Contractors Association . Dane challenges this
order on appeal .3
II
Pre - hire agreements
Although pre - hire agreements were formerly
deemed to be terminable at will , absent a
“ conversion" into regular collective bargaining

2.

agreement

status , current National Labor
Board doctrine makes pre- hire
agreements binding in accordance with their
terms. John Deklewa & Sons , 282 NLRB 1375
( l 987 ). enforced sub nom. International Assn ,
of Bridge , Structural & Ornamental Iron
Workers Local 3 v. NLRB , 843 F . 2d 770 ( 3rd
Cir . ) , cert , denied . 488 U .S. 889 ( 1988 ) . A
union that signs such an agreement enjoys no
presumption of majority status , however , and
nothing in the National Labor Relations Act
prohibits either party from repudiating the §8( f )
relationship effective with the expiration of the
contract . Id .

Relations

Against this background , Dane makes the
following argument:
— Deklewa teaches that there is no duty to
bargain when a pre- hire agreement expires ;
Where there is no duty to bargain , the
employer s refusal to bargain cannot create
a negotiating “ deadlock ";
Under the pre- hire agreement at issue
here, the only type of dispute that is subject
to interest arbitration is one that arises out of

—

'

—

a negotiating deadlock ;

—

Dane having properly refused to bargain ,
the expired pre- hire agreement gives the
National Joint Adjustment Board no
jurisdiction to arbitrate .
Even if the pre- hire agreement did provide for
interest arbitration in this situation , Dane goes

The parties are under the impression that the district court also held that by failing to move the National
Joint Adjustment Board to vacate the arbitral award , and by failing to assert a jurisdictional defense in
the district court prior to the filing of the second amended complaint , the employer somehow waived the
jurisdictional defense. We question whether this reading of the district court ’ s decision is correct . The
absence of a motion to vacate , the court seemed to say , precluded the employer from relitigating the
merits of the board ’ s decision. This would not prevent the employer from raising a jurisdictional
defense in an enforcement proceeding . See International Brotherhood of Electrical Workers Local 76 v .
City Electric of Olympia , 639 F.Supp. 1363 , I 36X ( W . D. Wash . I 986 ) ( failure to move to vacate does
not bar later assertion that no agreement to arbitrate exists ) . There is nothing to the contrary in Corey v.
New York Stock Exchange 691 F. 2d 1205 (6th Cir . 1982 ) where we said that an arbitral award is
binding on the parties, absent the filing of a motion to vacate, modify or correct the award , “ [ ujnless
[ the parties ] challenge the underlying contract to arbitrate ... .’ ’ Id . at 1212. Although the district court
did say that certain affirmative defenses had been waived because of the employer 's failure to raise
them in the original answer , the jurisdictional defense seems to have been excepted from this statement .
We are satisfied , in any event , that there was no waiver of the jurisdictional defense .

.

3.

75 9 395

.

Although the judgment finally entered by the district court extended not only to Dane but also to the
sister company , which was found to be Dane’ s alter ego , the defendants' subsequent notice of appeal
did not specify , in the form required by Minorit\ Employees v Tennessee D e p t of Employment Sec . , [ 53
EPD f 39,927 J 901 F. 2d 1327 ( 6th Cir. ) ( en banc ) , cert denied , [ 54 EPD 1) 30,258] 111 S.Ct. 210
( 1990 ) , that the sister company was a party to the appeal . Dane is thus the only appellant properly
before us.

.
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on to suggest , the arbitration provision expired
with the rest of the agreement
and if there
was no longer any agreement to arbitrate , the
board no longer had jurisdiction to make an
award of any kind . In this connection Dane
cites John S . Griffith Construction Co . v . United
Brotherhood of Carpenters & Joiners , 1104 LC
1111 ,868] 785 F. 2d 706, 712 n . 5 (9th Cir .
1986 ) , where the Ninth Circuit quoted Ion
Construction v . District Council of Painters No .
16 , 593 F.Supp. 233, 238 ( N . D. Cal . 1984 ) ,
Affd [ 105 LC 1112 , 101 ] 803 F. 2d 1050 (9th
Cir . 1986) , to the effect that “ li ] f the Court
finds that the employer's repudiation |of a
pre- hire agreement ] was effective , there is no
longer any agreement to arbitrate disputes
between the parties ."

—

Neither Griffith nor Ion Construction dealt
directly with the question whether , in light of
Deklewa , an interest arbitration clause can be
given effect subsequent to the agreed expiration
date of a §8( 0 agreement . But in Sheet Metal
Workers International Assn . Local 206 v . R . K .
Burner Sheet Metal , Inc . , [ 110 LC H 10 ,815 )
859 F. 2d 758 ( 9th Cir. 1988 ) , which involved a
1983 Sheet Metal Workers §8( 0 agreement that
expired by its terms in 1986 , the Ninth Circuit
answered that question in the affirmative .
The agreement in R .K . Burner , we are told ,
followed the same standard -form language
employed in the agreement at issue in the case
at bar . In R . K . Burner , as here , the employer
relied on Deklewa in asserting that once the
agreement had expired there could be no duty
to arbitrate . The Ninth Circuit rejected this
assertion , holding that "interest arbitration
clauses survive the expiration of a [§8( 0]
collective bargaining agreement ." Id . 762 . The
fact that the employer may have had no
statutory duty to bargain , the Ninth Circuit
said , "did not eliminate [ the employer ' s ]
contractual obligations." Id . (emphasis
supplied ) . The language of the interest
arbitration clause , as the Ninth Circuit
interpreted it , obligated the employer to go to
arbitration , under the circumstances presented ,
notwithstanding that the rest of the contract
might have expired .
The parties in R . K . Burner had attempted to
reach a voluntary agreement on a new contract ,
so the Ninth Circuit did not squarely face the
question whether the contract imposed a duty to
bargain as well as a duty to arbitrate . In Sheet
Metal Workers Local Union No. 20 v . Baylor

H 8Q-019

Heating & Air Conditioning , Inc . , [ 112 LC
877 f.2 d 547 (7 th Cir . 1989 ),
however, a case that also involved the
standard-form language at issue here , the
employer not only refused to arbitrate, but
refused to negotiate . Rejecting the employer's
argument that there was no duty to negotiate ,
the Seventh Circuit held that the contract
imposed both a duty to negotiate and a duty to
accept a settlement imposed by the arbitrators if
negotiations failed .

1111 ,275]

We cannot quarrel with this interpretation of
the contract language ; Article X , §8 does seem
to embody a requirement that the parties engage
in negotiations . It is true , as Dane argues , that
"[ arbitration does not create a bargaining
obligation , " but the contract itself may create a
bargaining obligation , just as the contract may
provide for interest arbitration if the bargaining
breaks down .
We see nothing to the contrary in Deklewa .
What the NLRB was concerned with in that
case was a statutory duty to bargain , not a
contractual duty to bargain . See Baylor , supra ,
where the Seventh Circuit emphasized the
importance of this distinction . See also Sheet
Metal Workers Local 57 Welfare Fund v . Tampa
Sheet Metal Co. , Inc . , [ 104 LC 1) 11 ,956 ] 786
F. 2d 1459 ( 11 th Cir . 1986 ) , a pre Deklewa
case that likewise involved the standard - form
language at issue here . Notwithstanding the
expiration of the original contract , the Tampa
Sheet Metal court held that because the contract
provided for retroactive application and interest
arbitration , the National Joint Adjustment
Board had jurisdiction to require the employer
to renew the contract and to increase the
employees' benefits . Id . at 1461 .
Dane does not argue that it is inconsistent
with the federal labor laws for construction
industry employers to be allowed to commit
themselves to letting an arbitrator extend and
modify contracts with labor organizations that
may lack majority employee support . The
NLRB has not spoken to the issue in precisely
this form , as far as we know , but at least three
courts of appeals have held that contracts such
as the one involved in this case can require
interest arbitration following expiration of the
original contract term . We are aware of no
decision to the contrary , and we should be
reluctant to create an inter-circuit conflict where
none now exists. Accordingly , we affirm the
judgment of the district court .

-
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Arbitration
Arbitrability of statutory claims
Adequacy of arbitration procedures —
Finance manager required to register with a number of stock exchanges
Registration
agreement providing for arbitration of disputes where the exchanges' rules required
Finance manager terminated by his employer
arbitration
Manager claiming age
discrimination
Manager commencing court action Employer filing motion to compel
Employer relying on a rule of the New York Stock Exchange that required
arbitration
arbitration of termination disputes District Court rejecting employer ' s motion Court
of Appeals reversing District Court decision — Manager appealing to the Supreme Court
Whether discrimination statutory claims can be arbitrated
What matters need to be
considered in deciding the suitability of arbitration
Federal Arbitration Act , sec I ; 2 ;
3 ; 4 and 10( b ) .

—
— —

—

—

—

—

—

—

—

—

A finance manager was required by his employment to register with a number of stock
exchanges, including the New York Stock Exchange ( NYSE ) The registration agreement
provided , among other things, that any dispute that was referred to arbitration under the rules
or bylaws of the organizations, with which the manager had registered , were to be settled by
arbitration.

.

The rules of the NYSE provided for the arbitration of “ any controversy between a
registered representative and any member or member organization arising out of the
employment or termination of such registered representative ”

.

The manager’s employer terminated his employment ; he was aged 62. The manager filed
an age discrimination claim with the relevant government body and then filed suit in the
District Court alleging that his employer had violated the Age Discrimination in Employment
Act ( ADEA ).
The employer responded by filing suit to compel arbitration relying on the registration
agreement and the Federal Arbitration Act ( FAA ). The District Court rejected the employer’s
motion finding that “ Congress had intended to protect ADEA claimants from the waiver of a
judicial forum ” . The Court of Appeals reversed the decision , finding, “ nothing in the text ,
legislative history , or underlying purposes of the ADEA indicated a congressional intent to
preclude the enforcement of arbitration agreements ” . The manager appealed to the Supreme
Court.
The manager made a number of submissions.
( i ) Compulsory arbitration of ADEA claims was inconsistent with the statutory framework
and purposes of the ADEA for the following reasons:
( a ) the ADEA was designed not only to address individual grievances but to further
important social aims;
( b) arbitration would undermine the role of the responsible government agency
controlling the ADEA; and
( c ) arbitration deprived claimants of the judicial forum provided for by the ADEA.
( ii ) In his attempt to establish that arbitration was inconsistent with the objectives of the
ADEA , the manager raised a number of challenges to the adequacy of arbitration
procedures. These were that:
(a ) arbitration panels would be biased ;
( b ) discovery was limited , making it difficult to
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(c) there was a lack of written opinions; and
( d ) there

was no provision for broad equitable relief and class actions.

power that existed between employees and employers
compromised the agreement to arbitrate

( iii ) the unequal bargaining

.

Held: by the majority , appeal dismissed.
1. Per White J with Rehquist CJ , Blackmun, O’Connor , Scalia , Kennedy and Souster JJ
concurring ( the majority )

.

It was clear that statutory claims may be the subject of an arbitration agreement ,
enforceable pursuant to the FA A. Although , statutory claims may not be appropriate for
arbitration, parties that have made a bargain to arbitrate should be held to it unless Congress
itself had evinced an intention to preclude a waiver of judicial remedies for the statutory rights
at issue. The burden was on the manager to show that Congress had intended to preclude a
waiver of a judicial forum for ADEA claims.

-

The manager’s reliance on Alexander v Gardner Denver Co 415 US 36 and its progeny to
attempt to show that arbitration of employment claims were precluded by the FAA was
misplaced. Those cases had concerned a separate issue and different circumstances. Also, they
were not decided under the FAA

.

2. Per the majority: It was inappropriate to discuss the scope of the exclusion clause
contained in sec 1 of the FAA which dealt with the arbitrability of employment contracts. This
was because the arbitration clause in this case was not contained in a contract of employment ,
but in a registration application.

Per Stevens and Marshall JJ (dissenting ): Arbitration clauses contained in employment
agreements were specifically exempt from coverage of the FAA . Therefore the employer could
not compel arbitration pursuant to the FAA Also compulsory arbitration conflicted with the
congressional purpose animating the ADEA in particular, authorizing the courts to award
broad injunctive relief was the cornerstone of the elimination of discrimination in society.

.

.

3 The majority addressed the issue of inconsistency of arbitration with the ADEA and
made the following findings:
(a ) It was true that arbitration focused on specific disputes between parties involved. The
same can be said , however , of judicial resolution of claims. Both of these dispute
mechanisms, nevertheless, could also further broader social purposes.
( b) The federal agency's role in combating age discrimination was not dependent on the

filing of a complaint; the agency may receive information concerning alleged violations
of the ADEA “ from any source ” . The mere involvment of an administrative agency in
the enforcement of a statute was not sufficient to preclude arbitration.
(c ) The flexible approach to the resolution of claims contained by the ADEA was consistent
with arbitration and Congress’s grant of concurrent jurisdiction over the ADEA which
indicated an objective of allowing claimants to have a broader right to select forums for
resolving disputes.
4. The majority then addressed the adequacy of arbitration procedures and made the
following findings:
( a ) The Court declined to indulge in the presumption that the parties and the arbitral body
conducting the proceedings would be unable or unwilling to retain competent ,
conscientious and impartial arbitrators. Also the NYSE and the FAA both provided
protection against bias.
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( b ) There was no evidence tendered to show that the NYSE discovery provisions , which

allowed for document production , information requests, depositions and subpoenas,
were insufficient to allow claimants a fair opportunity to present their claims.
Although the procedures might not have been as extensive as in the federal courts , by
agreeing to arbitrate , a party trades the procedures and opportunity for review of the
courtroom for the simplicity , informality , and expedition of arbitration .
( c ) The NYSE rules provided for written determinations.
( d ) The arbitration panel under the NYSE rules could have granted “ damages and/or other
relief ’ . The NYSE rules also provided for collective actions. Additionally , arbitration
agreements would not have precluded the relevant agency from bringing actions seeking
class- wide and equitable relief .
5. Per the majority: Mere inequality in bargaining power , however , was not a sufficient
reason to hold that arbitration agreements are never enforceable in the employment context .
The FAA ’s purpose was to place arbitration agreements on the same footing as other contracts.
The courts should remain attuned to well -supported claims that the agreement to arbitrate
resulted from the sort of fraud or overwhelming economic power that would have provided
grounds for the revocation of any contract.

[ Headnote by the CCH INTERNATIONAL EDITORS ]
John T Allred ( Petree , Stockton & Robinson ) , Charlotte , North Carolina , for the petitioner.
James B Spears, Jnr ( Haynsworth , Baldwin , Johnson & Graves ) , Charlotte , North Carolina ,
for the respondent .

Before: Rehquist CJ , White , Blackmun , O’ Connor , Scalia , Kennedy , Souster , Stevens and
Marshall JJ .

Statement of Case
White J ( Rehquist CJ and Blackmun ,
O’ Connor , Scalia , Kennedy and Souter JJ
concurring; Stevens and Marshall JJ
dissenting ): The question presented in this case
under the Age
is whether a claim
Discrimination in Employment Act of 1967
( ADEA ) , 81 Stat . 602 , as amended , 29 U . S . C.
§ 621 et seq . , can be subjected to compulsory
arbitration pursuant to an arbitration agreement
in a securities registration application . The
Court of Appeals held that it could , 895 F. 2d
195 (CA4 1990 ) , and we affirm .
1

Respondent Interstate/Johnson Lane Corporation ( Interstate ) hired petitioner Robert
Gilmer as a Manager of Financial Services in
May 1981 . As required by his employment,
Gilmer registered as a securities representative
with several stock exchanges , including the
New York Stock Exchange ( NYSE ). See App .
15- 18. His registration application , entitled
“ Uniform Application for Securities Industry
Registration or Transfer , ” provided , among
other things, that Gilmer “ agree[d ] to arbitrate
any dispute , claim or controversy ” arising

between him and Interstate “ that is required to
be arbitrated under the rules, constitutions or
by - laws of the organizations with which I
register . ” Id . , at 18 . Of relevance to this case,
NYSE Rule 347 provides for arbitration of
“ ( a] ny controversy between a registered
representative and any member or member
organization arising out of the employment or
termination of employment of such registered
representative . ” App . to Brief for Respondent
1.
Interstate terminated Gilmer’ s employment
in 1987 , at which time Gilmer was 62 years of
age . After first filing an age discrimination
Employment
charge
Equal
with
the
Opportunity Commission ( EEOC ) , Gilmer
subsequently brought suit in the United States
District Court for the Western District of North
Carolina , alleging that Interstate had discharged
him because of his age, in violation of the
ADEA . In response to Gilmer's complaint ,
Interstate filed in the District Court a motion to
compel arbitration of the ADEA claim . In its
motion , Interstate relied upon the arbitration
agreement in Gilmer’ s registration application ,
as well as the Federal Arbitration Act ( FAA ) , 9
U .S .C . § I et seq . The District Court denied
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Interstate’ s motion , based on this Court 's
decision in Alexander v . Gardner- Denver Co. ,
415 U .S . 36 ( 1974 ) , and because it concluded
that “ Congress intended to protect ADEA
claimants from the waiver of a judicial forum . "
App. 87. The United States Court of Appeals
for the Fourth Circuit reversed , finding
“ nothing in the text , legislative history , or
underlying purposes of the ADEA indicating a
congressional intent to preclude enforcement of
arbitration agreements. " 895 F. 2d , at 197 . We
( 1990) , to
granted certiorari , 498 U .S .
resolve a conflict among the Courts of Appeals
regarding the arbitrability of ADEA claims. 1

—

II

Federal Arbitration Act
The FA A was originally enacted in 1925 , 43
Stat: 883, and then reenacted and codified in
1947 as Title 9 of the United States Code . Its
purpose was to reverse the longstanding judicial
hostility to arbitration agreements that had
existed at English common law and had been
adopted by American courts , and to place
arbitration agreements upon the same footing as
other contracts. Dean Witter Remolds Inc . v .
Byrd , 470 U .S . 213, 219-220 , and n . 6 ( 1985 );
Scherk v . Alberto-Culver Co. , 417 U .S . 506 ,
510, n . 4 ( 1974). Its primary substantive
provision states that “ (a ) written provision in

any maritime transaction or a contract
evidencing a transaction involving commerce to
settle by arbitration a controversy thereafter
arising out of such contract or transaction . ..
shall be valid , irrevocable , and enforceable ,
save upon such grounds as exist at law or in
equity for the revocation of any contract ." 9
U .S .C . § 2 . The FA A also provides for stays of
proceedings in federal district courts when an
issue in the proceeding is referable to
arbitration , § 3 , and for orders compelling
arbitration when one party has failed ,
neglected , or refused to comply with an
arbitration agreement . § 4. These provisions
manifest a “ liberal federal policy favoring
arbitration agreements." Moses H . Cone
Memorial Hospital v. Mercury Construction
Corp . , 460 U .S . 1 , 2 4 ( 1983 ) . 2
It is by now clear that statutory claims may
be the subject of an arbitration agreement ,
enforceable pursuant to the FA A . Indeed , in
recent years we have held enforceable
arbitration agreements relating to claims arising
under the Sherman Act , 15 U . S . C . §§ 1 -7; §
10( b) of the Securities Exchange Act of 1934 ,
15 U .S .C. § 78j( b); the civil provisions of the
Corrupt
Influenced
and
Racketeer
Organizations Act ( RICO) , 18 U .S .C. § 1961
et seq .\ and § 12 ( 2) of the Securities Act of
1933, 15 U .S .C . § 771 ( 2 ) . See Mitsubishi

1.

Compare the decision below with Nicholson v . CPC Int ’ l Inc . , [50 EPD 139,073J 877 F. 2d 221 (CA 3
1989 ) .

2.

Section I of the FAA provides that “ nothing herein contained shall apply to contracts of employment of
seamen , railroad employees , or any other class of workers engaged in foreign or interstate commerce."
9 U .S.C. § I . Several amici curiae in support of Gilmer argue that that section excludes from the
coverage of the FAA all “ contracts of employment ." Gilmer , however , did not raise the issue in the
courts below , it was not addressed there , and it was not among the questions presented in the petition
for certiorari. In any event , it would be inappropriate to address the scope of the § 1 exclusion because
the arbitration clause being enforced here is not contained in a contract of employment . The FAA
requires that the arbitration clause being enforced be in writing. Sec 9 U .S.C . §§ 2 , 3. The record
before us does not show , and the parties do not contend , that Gilmer 's employment agreement with
Interstate contained a written arbitration clause. Rather , the arbitration clause at issue is in Gilmer' s
securities registration application , which is a contract with the securities exchanges, not with Interstate .
The lower courts addressing the issue uniformly have concluded that the exclusionary clause in § I of
the FAA is inapplicable to arbitration clauses contained in such registration applications. See , e.g . ,
Dickstein v . DuPont , 443 F. 2d 783 ( CAl 1971 ); Malison v . Prudential Bache Securities , Inc ., 654 F.
Supp . 101 , 104 ( WDNC 1987) . Legg , Mason & Co . v . Mackall & Coe , Inc . , 351 F. Supp. 1367 ( DC
1972 ); Tonetti v . Shirley , 219 Cal . Rplr. 616, 618 , 173 Cal . App. 3d 1144 ( 1985); see also Stokes v .
Merrill Lynch Pierce , Fenner & Smith , 523 F. 2d 433, 436 ( CA5 1975 ) . We implicitly assumed as
much in Perry v . Thomas , 482 U .S. 483 ( 1987) , where we held that the FAA required a former
employee of a securities firm to arbitrate his statutory wage claim against his former employer, pursuant
to an arbitration clause in his registration application . Unlike the dissent , sec post , at 4-6, we choose to
follow the plain language of the FAA and the weight of authority , and we therefore hold that § l ’ s
exclusionary clause does not apply to Gilmer’ s arbitration agreement . Consequently , we leave for
another day the issue raised by amici curiae .

-

.
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Motors Corp . v . Soler Chrysler Plymouth , Inc . ,
473 U .S. 614 ( 1985 ); ShearsonlAmerican
Express Inc . v. McMahon , 482 U .S. 220
( 1987 );
Rodriguez
de
v.
Quijas
Shearsonl American Express , Inc . , 490 U . S .
477 ( 1989 ) . In these cases vve recognized that
” [ b ] y agreeing to arbitrate a statutory claim , a
party does not forgo the substantive rights
afforded by the statute; it only submits to their
resolution in an arbitral , rather than a judicial ,
forum . ” Mitsubishi , supra , at 628.
Although all statutory claims may not be
appropriate for arbitration , “ [ hjaving made the
bargain to arbitrate , the party should be held to
it unless Congress itself has evinced an
intention to preclude a waiver of judicial
remedies for the statutory rights at issue . ” Ibid.
In this regard , we note that the burden is on
Gilmer to show that Congress intended an to
preclude a waiver of a judicial forum for
ADEA claims. See McMahon , 482 U .S . , at
227 . If such an intention exists, it will be ,
discoverable in the text of the ADEA , its
legislative history , or an “ inherent conflict ”
between arbitration and the ADEA’s underlying
purposes. See ibid . Throughout such an
inquiry , it should be kept in mind that
“ questions of arbitrability must be addressed
with a healthy regard for the federal policy
favoring arbitration . ” Moses H . Cone , 460
U . S . , at 24.
Ill

Gilmer concedes that nothing in the text of
the ADEA or its legislative history explicitly
precludes arbitration . He argues, however , that
compulsory arbitration of ADEA claims
pursuant to arbitration agreements would be
inconsistent with the statutory framework and
purposes of the ADEA . Like the Court of
Appeals , we disagree .

A
No ADEA Conflicts

Congress enacted the ADEA in 1967 “ to
promote employment of older persons based on
their ability rather than age ; to prohibit arbitrary
age discrimination in employment ; [ and ] to
help employers and workers find ways of
meeting problems arising from the impact of
age on employment . ” 29 U .S .C . § 621 ( b). To
achieve those goals , the ADEA , among other
things, makes it unlawful for an employer “ to
fail or refuse to hire or to discharge any

individual or otherwise discriminate against any
individual with respect to his compensation ,
terms , conditions, or privileges of employment ,
because of such individual ' s age . ” § 623(a )( 1 ).
This proscription is enforced both by private
suits and by the EEOC . In order for an
aggrieved individual to bring suit under the
ADEA , he or she must first file a charge with
the EEOC and then wait at least 60 days.
§ 626( d ). An individual’ s right to sue is
extinguished , however, if the EEOC institutes
an action against the employer . § 626(c)( 1 ).
Before the EEOC can bring such an action ,
though , it must “ attempt to eliminate the
discriminatory practice or practices alleged ,
and to effect voluntary compliance with the
requirements of this chapter through informal
methods of conciliation , conference, and
persuasion . ” § 626( b); see also 29 CFR
§ 16-26.15 ( 1990 ).
As Gilmer contends , the ADEA is designed
not only to address individual grievances , but
also to further important social policies. See,
e .g . , EEOC v . Wyoming , [ 31 EPD 1) 33, 364]
460 U .S . 226 , 231 ( 1983). We do not perceive
any inherent inconsistency between those
policies , however, and enforcing agreements to
arbitrate age discrimination claims. It is true
that arbitration focuses on specific disputes
between the parties involved . The same can be
said , however, of judicial resolution of claims.
Both of these dispute resolution mechanisms
nevertheless also can further broaden social
purposes. The Sherman Act , the Securities
Exchange Act of 1934 , RICO , and the
Securities Act of 1933 all are designed to
advance important public policies , but , as noted
above, claims under those statutes are
appropriate for arbitration . “ [S]o long as the
prospective litigant effectively may vindicate
[ his or her] statutory cause of action in the
arbitral forum , the statute will continue to serve
both its remedial and deterrent function . ”
Mitsubishi , supra , at 637 .
We also are unpersuaded by the argument
that arbitration will undermine the role of the
EEOC in enforcing the ADEA . An individual
ADEA claimant subject to an arbitration
agreement will still be free to file a charge with
the EEOC , even though the claimant is not able
to institute a private judicial action . Indeed ,
Gilmer filed a charge with the EEOC in this
case . In any event , the EEOC 's role in
combating age discrimination is not dependent
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on the filing of a charge ; the agency may
alleged
concerning
receive
information
violations of the ADEA “ from any source ,"
and it has independent authority to investigate
age discrimination . See 29 CFR §§ 1626.4,
1626.13 (1990). Moreover, nothing in the
ADEA indicates that Congress intended that the
EEOC be involved in all employment disputes.
Such disputes can be settled , for example,
without any EEOC involvement . See , e .g . ,
Coventry v . United States Steel Corp . , [ 47 EPD
H 38,257] 856 F. 2d 514, 522 (CA3 1988 );
Moore v. McGraw Edison Co . , [42 EPD
1136, 762 ] 804 F. 2d 1026, 1033 (CAS 1986 );
Runyon v. National Cash Register Corp . , [ 39
EPD 1|36 ,000] 787 F. 2d 1039 , 1045 (CA6),
cert denied , [41 EPD 1) 36 , 473] 479 U .S . 850
(1986) 3 Finally , the mere involvement of an
administrative agency in the enforcement of a
statute is not sufficient to preclude arbitration .
For example , the Securities Exchange
Commission is heavily involved in the
enforcement of the Securities Exchange Act of
1934 and the Securities Act of 1933, but we
have held that claims under both of those
statutes may be subject to compulsory
arbitration . See McMahon ; Rodriguez de
Quijas .
,

Gilmer also argues that compulsory
arbitration is improper because it deprives
claimants of the judicial forum provided for by
the ADEA . Congress, however , did not
explicitly preclude arbitration or other
non - judicial resolution of claims , even in its
recent amendments to the ADEA . “ [ I ]f
Congress intended the substantive protection
afforded [ by the ADEA ] to include protection
against waiver of the right to a judicial forum ,
that intention will be deducible from text or
legislative history ." Mitsubishi , 473 U .S. , at
628 . Moreover, Gilmer’ s argument ignores the
ADEA ’ s flexible approach to resolution of
claims. The EEOC , for example , is directed to
pursue “ informal methods of conciliation ,
conference , and persuasion ," 29 U . S . C. §
626( b), which suggests that out-of -court
dispute resolution , such as arbitration , is
consistent with the statutory scheme established
by Congress. In addition , arbitration is
3.
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consistent with Congress ' grant of concurrent
jurisdiction over ADEA claims to state and
federal courts , see 29 U .S .C . § 626( c )( 1 )
( allowing suits to be brought “ in any court of
competent jurisdiction ") , because arbitration
agreements , “ like the provision for concurrent
jurisdiction , serve to advance the objective of
allowing [ claimants ] a broader right to select
the forum for resolving disputes, whether it be
judicial or otherwise ." Rodriguez de Quijas ,
490 U .S . at 483.
B

Arbitrat ion /nodequaeies
In arguing that arbitration is inconsistent with
the ADEA , Gilmer also raises a host of
challenges to the adequacy of arbitration
procedures . Initially , we note that in our recent
arbitration cases we have already rejected most
of these arguments as insufficient to preclude
Such
arbitration
claims.
of
statutory
generalized attacks on arbitration “ res[ t ] on
suspicion of arbitration as a method of
weakening the protections afforded in the
substantive law to would - be complainants ,"
and as such , they are “ far out of step with our
current strong endorsement of the federal
statutes favoring this method of resolving
disputes." Rodriguez de Quijas , supra , at 481 .
Consequently , we address these arguments only
briefly .
Gilmer first speculates that arbitration panels
will be biased . However , “ [ w ]e decline to
indulge the presumption that the parties and
arbitral body conducting a proceeding will be
unable or unwilling to retain competent ,
conscientious and impartial arbitrators."
Mitsubishi , supra , at 634. In any event , we
note that the NYSE arbitration rules, which are
applicable to the dispute in this case , provide
protections against biased panels. The rules
require , for example , that the parties be
informed of the employment histories of the
arbitrators , and that they be allowed to make
inquiries
into
further
the
arbitrators’
backgrounds. See 2 CCH New York Stock
Exchange Guide H 2608 , p . 4314 ( Rule 608 )
( 1991 ) ( hereinafter 2 N . Y .S . E . Guide ). In
addition , each party is allowed one peremptory

In the recently enacted Older Workers Benefit Protection Act , Pub. L. 101 -433, 104 Stat. 978 , Congress
amended the ADEA to provide that “ lajn individual may not waive any right or claim under this Act
unless the waiver is knowing and voluntary . ” See § 201 . Congress also specified certain conditions that
must be met in order for a waiver to be knowing and voluntary . Ibid .
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challenge and unlimited challenges for cause .
Id . , at H 2609 ( Rule 609) . Moreover , the
arbitrators are required to disclose “ any
circumstances which might preclude [ them ]
from rendering an objective and impartial
determination . ” Id . , at 1)2610, p . 4315 ( Rule
610 ) . The FA A also protects against bias , by
providing that courts may overturn arbitration
decisions “ [ wjhere there was evident partiality
or corruption in the arbitrators. ” 9 U .S .C . §
10( b ). There has been no showing in this case
that those provisions are inadequate to guard
against potential bias.

Gilmer also complains that the discovery
allowed in arbitration is more limited than in
the federal courts , which he contends will make
it difficult to prove discrimination . It is
unlikely , however, that age discrimination
claims require more extensive discovery than
other claims that we have found to be
arbitrable , such as RICO and antitrust claims.
Moreover , there has been no showing in this
case that the NYSE discovery provisions ,
which allow for document production ,
and
depositions,
requests ,
information
subpoenas, see 2 N . Y .S . E . Guide 1( 2619 , pp .
4318-4320 ( Rule 619 ); Securities and Exchange
Commission Order Approving Proposed Rule
Changes By New York Stock Exchange , Inc . ,
Nat . Assn of Security Dealers , Inc . , and the
American Stock Exchange , Inc . , Relating to
the Arbitration Process and the Use of
Predispute Arbitration Clauses , 54 Fed . Reg .
21144 , 21149-21151 ( 1989 ) , will prove
insufficient to allow ADEA claimants such as
Gilmer a fair opportunity to present their
claims. Although those procedures might not be
as extensive as in the federal courts , by
agreeing to arbitrate , a party “ trades the
procedures and opportunity for review of the
courtroom for the simplicity , informality , and
expedition of arbitration . ” Mitsubishi , supra , at
628 . Indeed , an important counterweight to the
reduced discovery in NYSE arbitration is that
arbitrators are not bound by the rules of
evidence . See 2 N . Y .S . E . Guide K 2620 ,
p . 4320 ( Rule 620 ) .
A further alleged deficiency of arbitration is
that arbitrators often will not issue written
,

4.

opinions, resulting , Gilmer contends, in a lack
of
public
knowledge
of
employers'
discriminatory policies , an inability to obtain
effective appellate review , and a stifling of the
development of the law . The NYSE rules ,
however, do require that all arbitration awards
be in writing , and that the awards contain the
names of the parties, a summary of the issues in
controversy , and a description of the award
issued . See 2 N . Y .S.E . Guide 112627(a ) , (e ) ,
p . 4321 ( Rule 627(a ) , (e ) ). In addition , the
award decisions are made available to the
public . See id . , at 1( 2627( 0, P - 4322 ( Rule
627( 0). Furthermore , judicial decisions
addressing ADEA claims will continue to be
issued because it is unlikely that all or even
most ADEA claimants will be subject to
arbitration agreements. Finally , Gilmer’s
concerns apply equally to settlements of ADEA
claims , which , as noted above , are clearly
allowed .4

It is also argued that arbitration procedures
cannot adequately further the purposes of the
ADEA because they do not provide for broad
equitable relief and class actions . As the court
below noted , however , arbitrators do have the
power to fashion equitable relief . 895 F. 2d , at
199-200. Indeed , the NYSE rules applicable
here do not restrict the types of relief an
arbitrator may award , but merely refer to
“ damages and/or other relief . ” 2 N . Y .S . E .
Guide 112627 (e ), p . 4321 ( Rule 627 (e ) ) . The
NYSE rules also provide for collective
proceedings . Id . , at 2612 ( d ) ( Rule 612( d ) ) .
But “ even if the arbitration could not go
forward as a class action or class relief could
not be granted by the arbitrator, the fact that the
|ADEA J provides for the possibility of bringing
a collective action does not mean that
individual attempts at conciliation were
intended to be barred . ” Nicholson v . CPC Ini ' l
Inc . , ( 50 EPD 1|39 ,073] 877 F . 2d 221 , 241
( CA 3 1989 ) ( Becker , J . , dissenting ) . Finally , it
should be remembered that arbitration
agreements will not preclude the EEOC from
bringing actions seeking class- wide and
equitable relief .

^

Gilmer also contends that judicial review of arbitration decisions is too limited . We have stated ,
however, that “ although judicial scrutiny of arbitration awards necessarily is limited , such review is
sufficient to ensure that arbitrators comply with the requirements of the statute ” at issue.
Shearson!American Express Inc . v . McMahon , 482 U . S. 220 , 232 ( 1987 ) .
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C

Bargaining inequities

An additional reason advanced by Gilmer for
refusing to enforce arbitration agreements
relating to ADEA claims is his contention that
there often will be unequal bargaining power
between employers and employees . Mere
inequality in bargaining power , however , is not
a sufficient reason to hold that arbitration
agreements are never enforceable in the
employment context . Relationships between
securities dealers and investors , for example ,
may involve unequal bargaining power , but we
nevertheless held in Rodriguez de Quijas and
McMahon that agreements to arbitrate in that
context are enforceable . See 490 U .S . , at 484;
482 U . S . , at 230. As discussed above , the
FAA’s purpose was to place arbitration
agreements on the same footing as other
contracts . Thus , arbitration agreements are
enforceable “ save upon such grounds as exist
at law or in equity for the revocation of any
contract . ” 9 U .S .C . § 2 . “ Of course, courts
should remain attuned to well-supported claims
that the agreement to arbitrate resulted from the
sort of fraud or overwhelming economic power
that would provide grounds ‘for the revocation
of any contract .' " Mitsubishi , 473 U .S. , at
627. There is no indication in this case ,
however, that Gilmer , an experienced
businessman , was coerced or defrauded into
agreeing to the arbitration clause in his
registration application . As with the claimed
procedural inadequacies discussed above , this
claim of unequal bargaining power is best left
for resolution in specific cases .
IV

Gardner - Den ver distingu ished
In addition to the arguments discussed
above , Gilmer vigorously asserts that our
decision in Alexander v. Gardner - Denver Co . ,
415 U .S . 36 ( 1974 ), and its progeny
Barrentine v . Arkansas Best Freight System ,
Inc ., 450 U .S . 728 ( 1981 ), and McDonald v.
City of West Branch , 134 EPD 1134 , 290 ) 466

—

-

U .S. 284 ( 1984)
preclude arbitration of
employment discrimination claims. Gilmer 's
reliance on these cases , however , is misplaced .

-

In Gardner Denver , the issue was whether a
dischaged employee whose grievance had been
arbitrated pursuant to an arbitration clause in a
collective- bargaining agreement was precluded
from subsequently bringing a Title VII action
based upon the conduct that was the subject of
the grievance . In holding that the employee was
not foreclosed from bringing the Title VII
claim , we stressed that an employee’ s
contractual rights under a collective- bargaining
agreement are distinct from the employee’ s
statutory Title VII rights:
“ In submitting his grievance to arbitration ,
an employee seeks to vindicate his contractual right under a collective- bargaining
agreement . By contrast , in filing a lawsuit
under Title VII , an employee asserts
independent statutory rights accorded by
Congress. The distinctly separate nature of
these contractual and statutory rights is not
vitiated merely because both were violated
as a result of the same factual occurrence .
415 U . S . , at 49-50 .
We also noted that a labor arbitrator has
authority only to resolve questions of
contractual rights. Id . , at 53-54. The
arbitrator's “ task is to effectuate the intent of
the parties" and he or she docs not have the
“ general authority to invoke public laws that
conflict with the bargain between the parties . "
Id . , at 53 . By contrast , “ in instituting an action
under Title VII , the employee is not seeking
review of the arbitrator s decision. Rather, he is
asserting a statutory right independent of the
arbitration process." Id . , at 54. We further
expressed concern that in collective- bargaining
arbitration “ the interests of the individual
employee may be subordinated to the collective
interests of all employees in the bargaining
unit . " Id . , at 58, n . 19.5
Barrentine and McDonald similarly involved
the issue whether arbitration under a
"

'

The Court in Alexander v. Gardner - Denver Co . , 415 U .S . 36 ( 1974 ), also expressed the view that
arbitration was inferior to the judicial process for resolving statutory claims. Id . , at 57-58. That
“ mistrust of the arbitral process," however , has been undermined by our recent arbitration decisions.
McMahon , 482 U .S. , at 231 232. “|W ]e are well past the time when judicial suspicion of the
desirability of arbitration and of the competence of arbitral tribunals inhibited the development of
arbitration as an alternative means of dispute resolution ." Mitsubishi Motors Corp . v . Soler
Chrysler- Plymouth Inc . , 473 U .S . 614, 626-627 ( 1985 ) .

5.

-
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collective- bargaining agreement precluded a
subsequent statutory claim. In holding that the
statutory' claims there were not precluded , we
noted , as in Gardner - Denver , the difference
rights
between
under
a
contractual
collective- bargaining agreement and individual
statutory rights , the potential disparity in
interests between a union and an employee , and
the limited authority and power of labor
arbitrators.
There are several important distinctions
between the Gardner- Denver line of cases and
the case before us . First , those cases did not
involve the issue of the enforceability of an
agreement to arbitrate statutory claims . Rather,
they involved the quite different issue whether
arbitration of contract - based claims precluded
subsequent judicial resolution of statutory
claims. Since the employees there had not
agreed to arbitrate their statutory claims , and
the labor arbitrators were not authorized to
resolve such claims, the arbitration in those
cases understandably was held not to preclude
subsequent statutory actions. Second , because
the arbitration in those cases occurred in the
context of a collective- bargaining agreement ,
the claimants there were represented by their
unions in the arbitration proceedings. As
important concern therefore was the tension
collective
between
and
representation
individual statutory rights, a concern not
applicable to the present case . Finally , those
cases were not decided under the FAA , which ,
as discussed above , reflects a “ liberal federal
policy favoring arbitration agreements. ”
Mitsubishi , 473 U .S. , at 625. Therefore , those
cases provide no basis for refusing to enforce
Gilmer’s agreement to arbitrate his ADEA
claim .

V
Conclusion
We conclude that Gilmer has not met his
burden of showing that Congress, in enacting
the ADEA , intended to preclude arbitration of
claims under that Act . Accordingly , the
judgment of the Court of Appeals is Affirmed .
Dissent

Stevens J , with whom Marshall J joins,
dissenting .

Section 1 of the Federal Arbitration Act
( FAA ) states:
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“ ( Njothing herein contained shall apply to
contracts of employment of seamen ,
railroad employees , or any other class of
workers engaged in foreign or interstate
commerce. ” 9 U .S .C . § 1 .

The Court today , in holding that the FAA
compels enforcement of arbitration clauses
even when claims of age discrimination are at
issue , skirts the antecedent question of whether
the coverage of the Act even extends to
arbitration clauses contained in employment
contracts, regardless of the subject matter of the
claim at issue . In my opinion , arbitration
clauses contained in employment agreements
are specifically exempt from coverage of the
FAA , and for that reason respondent
Interstate/Johnson Lane Corporation cannot ,
pursuant to the FAA , compel petitioner to
submit his claims arising under the Age
Discrimination in Employment Act of 1967
( ADEA ) , 29 U . S . C . § 621 ct seq . , to binding
arbitration .
I
Federal Arbitration Act
Petitioner did not , as the majority correctly
notes , ante , at 3-4, n . 2 , raise the issue of the
applicability of the FAA to employment
contracts at any stage of the proceedings below .
Nor did petitioner raise the coverage issue in
his petition for writ of certiorari before this
Court . It was amici who first raised the
argument in their briefs in support of petitioner
prior to oral argument of the case . See Brief for
American Federation of Labor and Congress of
Industrial Organizations as Amicus Curiae ;
Brief for American Association of Retired
Persons as Amicus Curiae; Brief for Lawyers '
Committee for Civil Rights Under Law as
Amicus Curiae 17- 18 .
Notwithstanding the apparent waiver of the
issue below , I believe that the Court should
reach the issue of the coverage of the FAA to
employment disputes because resolution of the
question is so clearly antecedent to disposition
of this case . On a number of occasions , this
Court has considered issues waived by the
parties below and in the petition for certiorari
because the issues were so integral to decision
of the case that they could be considered
“ fairly subsumed ” by the actual questions
presented . See , e .g . , Teague v . Dine , 489 U .S .
288, 300 ( 1989 ) ( “ The question of retroactivity
with regard to petitioner 's fair cross section

North America

80-020

75 , 406

Gilmer v Interstate/Johnson Lane Corp
(1991) 1 ADRD (North America) 1j 80-020 ( Stevens J)

claim has been raised only in an amicus brief .
Nevertheless, that question is not foreign to the
parties , who have addressed retroactivity with
respect to petitioner's Batson claim . Moreover ,
our sua sponte consideration of retroactivity is
far from novel " ( citations omitted )); Batson v.
Kentucky, 476 U .S . 79, 84-85 , n . 4 ( 1986 )
( notwithstanding
seemingly
petitioner 's
deliberate failure to raise the equal protection
issue , “ [ w|e agree with the State that resolution
of petitioner 's claim properly turns on
application of equal protection principles and
express no view , on the merits of any of
petitioner 's Sixth Amendment arguments" ) ;
Mapp v . Ohio, 367 U . S. 643, 646, n . 3 ( 1961 )
( “ Although appellant chose to urge what may
have appeared to be the surer ground for
favorable disposition and did not insist that
Wolf be overruled , the amicus curiae , who was
also permitted to participate in the oral
argument , did urge the Court to overrule Wolf ) .
See also R . Stern , E. Gressman , & S. Shapiro ,
Supreme Court Practice § 6.26 ( 6 th ed . 1986 )
( describing rule concerning need for presenting
questions below and in petition for certiorari ,
and deviations from rule ) .
Only this Term , the Court has on at least two
occasions decided cases on grounds not argued
in any of the courts below or in the petitions for
certiorari . In Arcadia v . Ohio Power Co . , 498
( 1990 ) , we decided the case on an
U .S .
issue that not only was not raised below or in
any of the papers in this Court , but that also
was not raised at any point during oral
argument before the Court . “ In our view ,
was
question
however ," the decided
“ antecedent to these [issues presented ] and
ultimately dispositive of the present dispute . "
Id . , at
. Similarly , in McCleskey v. Zant 499
( 1991 ) , the Court issued a decision on
U . S.
a question which the parties had not argued
below and evidently had not anticipated would
be at issue in this Court , “ since respondent did
not even mention Sykes or cause-and prejudice
in its brief or at oral argument , much less
request the Court to adopt this standard ." Id . ,
( Marshall , J . , dissenting ) .
at

—

——

-

—

In my opinion the considerations in favor of
reaching an issue not presented below or in the
petition for certiorari are more compelling in
this case than in the cited cases. Here the issue
of the applicability of the FAA to employment
contracts was adequately briefed and raised by
the amici in support of petitioner . More
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important , however, is that respondent and its

amici had full opportunity to brief and argue
the same issue in opposition . See Brief for
Respondent 42-50; Brief for Securities Industry
Association . Inc . as Amicus Curiae 18-20;
Brief for Equal Employment Advisory Council
ct al . as Amici Curiae 14- 16. Moreover , the
Court amply raised the issue with the parties at
oral argument, at which both sides were on
notice and fully prepared to argue the merits of
the question . Finally , as in Arcadia , the issue
whether the FAA even covers employment

disputes is clearly “ antecedent ... and
ultimately dispositive " of the question whether
courts and respondent may rely on the FAA to
compel petitioner to submit his ADEA claims
to arbitration .

II
Contracts of Employment
The Court , declining to reach the issue for
the reason that petitioner never raised it below ,
nevertheless concludes that “ it would be
inappropriate to address the scope of the § 1
exclusion because the arbitration clause being
enforced here is not contained in a contract of
employment . .. Rather, the arbitration clause at
issue is in Gilmer ' s securities registration
application , which is a contract with the
securities exchanges , not with Interstate . "
Ante , at 3, n . 2 . In my opinion the Court too
narrowly construes the scope of the exclusion
contained in § 1 of the FAA . There is little
dispute that the primary concern animating the
FAA was the perceived need by the business
community to overturn the common- law rule
that denied specific enforcement of agreements
to arbitrate in contracts between business
entities. The Act was drafted by a committee of
the American Bar Association ( ABA ) , acting
upon instructions from the ABA to consider
and report upon “ the further extension of the
principle of commercial arbitration . " Report of
the Forty - third Annual Meeting of the ABA , 45
A . B . A . Rep . 75 ( 1920 ). At the Senate
Judiciary Subcommittee hearings on the
proposed bill , the chairman of the ABA
committee responsible for drafting the bill
assured the Senators that the bill “ is not
intended [ to ] be an act referring to labor
disputes , at all. It is purely an act to give the
merchants the right or the privilege of sitting
down and agreeing with each other as to what
their damages are , if they want to do it . Now
that is all there is in this." Hearing on S . 4213
© 1992 CCH International
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and S . 4214 before a Subcommittee of the
Senate Committee on the Judiciary , 67th
Cong . , 4th Sess. , 9 ( 1923). At the same
hearing , Senator Walsh stated:

“ The trouble about the matter is that a great
many of these contracts that are entered into
are really not lvoluntary ] things at all . Take
an insurance policy ; there is a blank in it .
You can take that or you can leave it. The
agent has no power at all to decide it . Either
you can make that contract or you can not
make any contract . It is the same with a
good many contracts of employment . A man
says, ‘These are our terms. All right , take it
or leave it .’ Well , there is nothing for the
man to do except to sign it ; and then he
surrenders his right to have his case tried by
the court , and has to have it tried before a
tribunal in which he has no confidence at
all . " Ibid.

Given that the FAA specifically was intended
to exclude arbitration agreements between
employees and employers , I see no reason to
limit this exclusion from coverage to arbitration
clauses contained in agreements entitled
“ Contract of Employment . " In this case , the
parties conceded at oral argument that Gilmer
had no “ contract of employment" as such with
respondent . Gilmer was , however , required as
a condition of his employment to become a
registered representative of several stock
exchanges , including the New York Stock
Exchange ( NYSE ). Just because his agreement
to arbitrate any “ dispute , claim or
controversy " with his employer that arose out
of the employment relationship was contained
in his application for registration before the
NYSE rather than in a specific contract of
employment with his employer , I do not think
that Gilmer can be compelled pursuant to the
FAA to arbitrate his employment - related
dispute. Rather , in my opinion the exclusion in
§ l should be interpreted to cover any
agreements by the employee to arbitrate
disputes with the employer arising out of the
employment relationship , particularly where
such agreements to arbitrate are conditions of

employment .
My reading of the scope of the exclusion
contained in § I is supported by early judicial
interpretations of the FAA . As of 1956 , three
Courts of Appeals had held that the FAA ’ s
exclusion of “ contracts of employment"
referred not only to individual contracts of

employment , but also to collective- bargaining
agreements. See Lincoln Mills of Ala . v . Textile
Workers Union of America , 230 F. 2d 81 (CA 5
1956 ) , rev ’ d , 353 U .S. 448 ( 1957 ); United
Electrical , Radio & Machine Workers or
America v . Miller Metal products , Inc. , 215
F.2d 221 (CA4 1954) ; Amalgamated Assn , of
Street , Electric R . and Motor Coach Employees
or America v . Pennsylvania Greyhound Lines ,
Inc ., 192 F. 2d 3 l 0 (CA3 1951 ). Indeed , the
application of the FAA’ s exclusionary clause to
arbitration provisions in collective- bargaining
agreements was one of the issues raised in the
petition for certiorari and briefed at great length
in Lincoln Mills and its companion cases,
Goodall -Sanford , Inc . v . Textile Workers , 353
U . S . 550 ( 1957 ) , and General Electric Co. v .
Electrical Workers , 353 U .S. 547 ( 1957 ).
Although the Court decided the enforceability
of the arbitration provisions in the collectivebargaining agreements by reference to § 301 of
the Labor - Management Relations Act , 1947 , 29
U . S. C. § 185 , it did not reject the Courts of
Appeals’ holdings that the arbitration
provisions would not otherwise be enforceable
pursuant to the FAA since they were
specifically excluded under § 1 . In dissent ,
Justice Frankfurter perceived a
“ rejection , though not explicit , of the
availability of the Federal Arbitration Act to
enforce arbitration clauses in collective
bargaining agreements in the silent
treatment given that Act by the Court ’s
opinion . If an Act that authorizes the federal
courts to enforce arbitration provisions in
contracts generally , but specifically denies
authority to decree that remedy for
‘contracts of employment , ' were available ,
the Court would hardly spin such power out
of the empty darkness of § 301 . I would
make this rejection explicit , recognizing that
when Congress passed legislation to enable
arbitration agreements to be enforced by the
federal courts, it saw fit to exclude this
remedy with respect to labor contracts."
Textile Workers v . Lincoln Mills, 353 U . S . ,
at 466 ( Frankfurter , J . , dissenting ) .

Ill

Purpose of ADEA
Not only would I find that the FAA does not
apply to employment - related disputes between
employers and employees in general , but also 1
would hold that compulsory arbitration
conflicts with the congressional purpose
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animating the ADEA , in particular . As this
Court previously has noted , authorizing the
courts to issue broad injunctive relief is the
cornerstone to eliminating discrimination in
society . Albemarle paper Co . v . Moody , 19 EPD
1110,230 ] 422 U .S. 405, 415 ( 1975 ) . The
ADEA , like Title VII , authorizes courts to
award broad , class- based injunctive relief to
achieve the purposes of the Act . 29 U .S .C . §
626( b ). Because commercial arbitration is
typically limited to a specific dispute between
the particular parties and because the available
remedies in arbitral forums generally do not
provide for class- wide injunctive relief , see
Shell , ERISA and Other Federal Employment
Statutes: When is Commercial Arbitration an
“ Adequate Substitute " for the Courts? , 68
Texas L. Rev . 509 , 568 ( 1990 ) , I would
conclude that an essential purpose of the ADEA
is frustrated by compulsory arbitration of
employment discrimination claims. Moreover ,
as Chief Justice Burger explained:
“ Plainly , it would not comport with the
congressional objectives behind a statute
seeking to enforce civil rights protected by
Title VII to allow the very forces that had
practiced discrimination to contract away
the right to enforce civil rights in the courts.
For federal courts to defer to arbitral
decisions reached by the same combination
of forces that had long perpetuated invidious
discrimination would have made the foxes
guardians of the chickens.” Barrentine v .
Arkansas - Best Freight System , Inc . , 450 U . S .
728 , 750 ( 1981 ) { Burger, C.J . , dissenting ) .

1.

2.

In my opinion the same concerns expressed by
Chief Justice Burger with regard to compulsory
arbitration of Title VII claims may be said of
claims arising under the ADEA . The Court 's
holding today clearly eviscerates the important
role played by an independent judiciary in
eradicating employment discrimination .

IV

Conclusion
When the FAA was passed in 1925 , I doubt
that any legislator who voted for it expected it
to apply to statutory claims, to form contracts
between parties of unequal bargaining power,
or to the arbitration of disputes arising out of
the employment relationship. In recent years,
however, the Court “ has effectively rewritten
the statute",1 and abandoned its earlier view
that statutory claims were not appropriate
subjects for arbitration . See Mitsubishi Motors
v . Soler Chrysler Plymouth , Inc . , 473 U .S .
614 , 646-651 ( 1985 ) (Stevens, J . , dissenting ).
Although I remain persuaded that it erred in
doing so , 2 the Court has also put to one side
any concern about the inequality of bargaining
power between an entire industry , on the one
hand , and an individual customer or employee ,
on the other . See ante , at 10- 11 . Until today ,
however, the Court has not read § 2 of the FAA
as broadly encompassing disputes arising out of
the employment relationship , i believe this
additional extension of the FAA is erroneous.
Accordingly , I respectfully dissent .

-

See Perry v. Thomas , 482 U .S. 483, 493 ( 1987 ) ( Stevens J . dissenting); id . at 494 ( O’ Connor , J . ,
dissenting); Southland Corp. v , Keating , 465 U .S. I , 36 ( 1984 ) ( O ' Connor J . dissenting) ( “ [T ]oday ’ s
exercise in judicial revisionism goes too far ” ) .
See ShearsonJAmerican Express Inc. v. McMahon , 482 U .S . 220, 252 253 ( 1987 ) ( Blackmun , J .,
concurring in part and dissenting in part ) , id . , at 268 ( Stevens J . , concurring in part and dissenting in
part ); Rodriguez de Quijas v . Shearson/ American Express , Inc ., 490 U .S. 477 , 486 ( 1989) ( Stevens , J . ,
dissenting ) .
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[H80 021] AUSTERN & ANOR v THE CHICAGO BOARD OPTIONS EXCHANGE INC
United States District Court (SD New York )
Judgment delivered July 31 1989
Full text of judgment below

—

—

Arbitration
Negligent conduct by body administering arbitration
Quasi- judicial
immunity of arbitrators
Remedies under the Federal Arbitration Act
Parties
submitting to arbitration
Options exchange administering arbitration
Exchange
failing to give investors notice of arbitration hearing Other party to arbitration seeking
to confirm ex parte award
Investors challenging the confirmation application Court
refusing to confirm award
Investors suing exchange for damages
Whether arbitral
immunity can be claimed for a failure to give notice Whether a denial of an application
to confirm an award precludes further remedies
Whether Constitutional due process
rights are violated by procedural irregularities in arbitration hearings
Federal
Arbitration Act , sec I , 14 .

——
—
—

—

——

——

—

—

—

A number of investors were party to a limited partnership agreement with a company. The
company filed a petition for arbitration of a dispute, pursuant to the agreement , with an option
exchange, which administered and sponsored arbitration proceedings. The investors answered
the petition and the exchange accepted the matter for arbitration.
The investors withdrew their appearance, answer and counterclaim in the arbitration.
Nevertheless the exchange conducted the hearing. The exchange made attempts to give notice
to the investors of the hearing. The investors, however , did not receive this notice.
The arbitration panel issued an award in favor of the company. The company then sought
to have the award confirmed in the District Court pursuant to the Federal Arbitration Act The
investors appeared to defend themselves at this hearing. Confirmation was denied as adequate
notice of the arbitration hearing had not been provided to the investors.

.

The investors sought damages against the exchange for mental anguish and the expenses
of defending the confirmation action in the District Court. The investors argued that:
(a ) the injuries were caused by the exchange’s negligent failure to give notice of the

arbitration proceeding;

-

( b) the quasi judicial immunity otherwise enjoyed by the exchange did not apply as the
conduct forming the basis of this complaint ( the failure to provide notice ) was not judicial

but purely ministerial and therefore fell outside the scope of arbitral immunity; and
(c) the exchange had violated the investors’ rights to due process under the Fourteenth
Amendment to the United States Constitution and under Art 1, Sec 2 of the state

Constitution.

-

The exchange responded by claiming that its actions were protected by the quasi judicial
immunity given to arbitrators and their sponsoring organizations; and that the investors were
precluded from obtaining a remedy against them as the Federal Arbitration Act provided the
exclusive remedy for challenging arbitration awards

.

Held: judgment for the defendant.

1. The decision whether the exchange’s conduct fell within the scope of quasi-judicial
immunity was not a semantic exercise but required a functional analysis of the policy
underlying the immunity doctrine These policy considerations supported an expansive view of
the types of conduct that could be included within the scope of the protection offered by arbitral
immunity Notice of the proceeding, selection of the arbitrators and the choice of a hearing date
were all integrally related to the process of arbitration and could not logically be denied
immunity

.

.
.
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2. By defeating the confirmation action under the Federal Arbitration Act the investors
had already obtained a remedy from another Federal Court for the wrongs of which they
complained . With respect to claims within its purview , the Act provided the exclusive remedy
for conduct that tainted an arbitration award .
3. The due process guarantees granted under the Fourteenth Amendment did not extend
to private conduct infringing individual rights. Only state action is subject to scrutiny .
Furthermore, although the state due process clause is not expressly limited to state action , the
state Supreme Court had so interpreted it. Since the exchange’s conduct did not constitute state
action there was no breach of the investors’ constitutional rights.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

S Ezra Austern , Brooklyn , NY , for the plaintiffs.
Reid L Ashinoff and Mark S Pomerantz ( Ashinoff , Rose & Korff ), New York City , for the
defendant .
Before: Cedarbaum District Judge .

OPINION AND ORDER
Cedarbaum , District Judge: S . Ezra
Austern and Esther Austern sue the Chicago
Board Options Exchange, Inc. ( “ CBOE") , for
$608,000 in damages arising out of an
by
award
rendered
a
arbitration
CBOE-sponsored panel on October 24, 1986 .
CBOE has moved to dismiss the complaint ,
pursuant to Fed . R .Civ . P . 12( b)(6). For the
reasons discussed below , the motion is granted .

BACKGROUND
For purposes of this motion , the complaint is
accepted as true . The opinion of the Honorable
Charles P. Kocoras, United States District
Judge for the Northern District of Illinois , in
Fried Trading Co . v . Austern , No. 86 C 8223,
1988 WL 130620 ( N . D. I11. Nov . 30 , 1988 ) , is
a part of the complaint . Fed . R .Civ . P . 10(c).
The Austems are bound by the findings of fact
made by the district court in that opinion . See
Wilder v. Thomas , 854 F.2d 605 , 616 (2d
, 109
U .S .
Cir . 1988 ) , cert , denied ,
S .Ct . 1314 , 103 L . Ed . 2d 583 ( 1989 ).

—

—

At the time of the events in question and
until November of 1986 , the Austerns were
residents of Bnei Brak , Israel . On September
14, 1984, Fried Trading Company ( “ Fried " )
filed with CBOE a petition for arbitration ,
pursuant to a limited partnership agreement to
which Mrs. Austern was a party . After the
Austems answered the petition , CBOE
accepted the matter for arbitration . CBOE
agreed that a panel of arbitrators would be
chosen pursuant to CBOE guidelines, with a
majority of the panel coming from outside of
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the securities industry . CBOE also agreed to
attempt to accommodate the Austems’ schedule
with a convenient hearing date , in recognition
of the great distance they would have to travel
to attend a hearing in Chicago .

In September of 1986 , the Austems
withdrew their appearance, answer and
counterclaim in the CBOE arbitration , after
they learned that Fried was a differently
configured partnership from the Fried Trading
Company with which the Austems had
understood they would arbitrate. Nevertheless ,
on October 22 and 23, 1986 , a panel of five
arbitrators designated by CBOE conducted an
arbitration hearing . None of the arbitrators was
from outside the securities industry .

CBOE had attempted to provide the Austems
with notice of the hearing through the law firm
of Sachnoff , Weaver and Rubenstein
( “ Sachnoff"), which was representing the
Austems in state court . On October 9 , 1986,
CBOE sent notice to Sachnoff . That same day ,
however , Sachnoff withdrew as counsel for the
Austems in state court . In addition ,
correspondence between the Austems and
CBOE dated September 26, 1986, suggests that
the Austems would be representing themselves
before CBOE. Sachnoff acknowledged receipt
of the notice on October 10 , seven business
days prior to the hearing date, and informed
CBOE that while the firm no longer represented
the Austems , it would forward notice to them
in Israel . Sachnoff indicated that the Austems
would receive the notice in Israel in four or five
days. The Austems did not receive any notice
of the arbitration hearing from CBOE, and the
© 1991 CCH International
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hearing took place without their knowledge or
presence. Judge Kocoras found that the
Austems were not provided adequate notice of
the hearing as required by CBOE guidelines,
which called for eight business days’ notice of
hearing to all parties. The hearing dates were
impracticable in any event because they
coincided with the Jewish holiday of Sukkot ,
which the Austems observe.

The arbitration panel issued an award in
favor of Fried . On October 29 , 1986, Fried
commenced a proceeding in the United States
District Court for the Northern District of
Illinois to confirm the award . Judge Kocoras
denied Fried 's petition for confirmation because
CBOE had not provided adequate notice of the
hearing to the Austems. Fried Trading
Company v . Austern , No . 86 C 8223 ( N . D. I 11.
Nov . 30 , 1988 ).

In this action , the Austems seek to recover
damages for mental anguish and the expense of
defending against Fried ’ s confirmation action .
They claim that CBOE’ s negligent failure to
give notice of the arbitration proceeding caused
these injuries. The Austems also claim that
CBOE violated their right to due process under
the Fourteenth Amendment to the United States
Constitution and Article I , Section 2 of the
Illinois Constitution . CBOE contends that the
complaint should be dismissed because the acts
of CBOE are protected by the quasi -judicial
immunity that protects arbitrators and their
sponsoring organizations from
personal
liability , and also because the Federal
Arbitration Act , 9 U .S .C. §§ 1 et seq . , provides
the exclusive remedy for challenging arbitration
awards. The Austems argue that the conduct of
which they complain falls outside the scope of
arbitral immunity .

DISCUSSION
[1] Courts have generally protected
arbitrators from suit for their conduct in
arbitration proceedings. See U .A .W . v .
Greyhound Lines , Inc . , 701 F. 2d 1181 , 1185
(6th Cir . 1983 ); Corey v . New York Stock
Exchange , 691 F. 2d 1205, 1211 (6th
Cir . 1982); Tamari v. Conrad , 552 F. 2d 778,
780 (7th Cir . 1977 ); Cahn v. International
Ladies' Garment Union , 311 F. 2d 113,
114- 115 (3d Cir . 1962 ) ( per curiam ); Calzarano
v . Liebowitz , 550 F.Supp . 1389, 1390
(S . D . N . Y . 1982 ). This quasi- judicial immunity
has been expanded to protect associations,
Doyles Dispute Resolution Practice
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boards and other organizations sponsoring and
administering arbitrations. See Corey, 691 F. 2d
at 1211 ; Rubenstein v . Otterbourg , 78 Misc.2d
376, 376 , 357 N . Y .S . 2d 62, 63-64. The
Austems contend that , since the acts of CBOE
in this case were purely administrative in
nature , and not a part of the decision - making
process, CBOE is not entitled to immunity
from this suit . But assigning the proper
category to the conduct at issue is not a
semantic exercise. The determination of
whether CBOE’ s acts in this case fall within the
scope of quasi-judicial conduct requires an
examination of the reasons for such protection .
There are two important policies that are
promoted by according arbitrators immunity
from suit . The first is the same policy as that
underlying the doctrine of judicial immunity:
the importance of protecting the integrity of the
decision - making process from the fear of
reprisals by dissatisfied litigants. See
Greyhound Lines, 701 F. 2d at 1186; Tamari ,
552 F. 2d at 781 ; Corey, 691 F.2d at 1209.
Immunity is extended to those such as
arbitrators who perform quasi -judicial functions
because “ [ t ] he functional comparability of the
arbitrators’ decision - making process and
judgments to those of judges ... generates the
same need for independent judgment , free from
the threat of lawsuits. Immunity furthers this
need ” . Corey , 691 F. 2d at 1211. Secondly ,
“ individuals .. . cannot be expected to
volunteer to arbitrate disputes if they can be
caught up in the struggle between the litigants
and saddled with the burdens of defending a
lawsuit ” . Tamari , 552 F.2d at 781 . In order to
develop and maintain a pool of qualified
persons willing to act as arbitrators , it is
important to protect arbitrators against personal
liability .
These policies underlying arbitral immunity
support an expansive treatment of the conduct
included within the scope of protection . The
social cost of precluding a small number of
meritorious claims is outweighed by the burden
that would be placed on arbitrators and their
sponsors if they had to defend against frivolous
suits.
The Austems argue that the acts of which
mailing notice of the hearing ,
they complain
selecting five arbitrators from the securities
were not
industry , choosing a hearing date
quasi -judicial but purely ministerial . The
distinction , they argue , is that the acts
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themselves did not require the exercise of
discretion and judgment . Thus , they liken these
acts to the conduct of a CBOE porter in
negligently leaving a puddle of soapy water in
the hearing room .
The Austems artificially divide the same
function into two parts , one protected , the other
beyond the scope of arbitral immunity , without
reference to the impact of the conduct on the
arbitration proceeding . Accurate functional
analysis is an appropriate method of
distinguishing between protected arbitral
conduct and other acts which , like the porter 's
mopping of the hearing room floor, are clearly
unrelated to the arbitration proceeding because
they do not have any effect on either the
process or the award . Cf . Forrester v . White ,
484 U .S . 219 , 108 S.Ct 538 , 544 , 98 L. Ed . 2d
555 (1988) ( In the judicial context , “ immunity
is justified and defined by the functions it
protects and serves , not by the person to whom
it attaches. ” ). Notice of the proceeding,
selection of the arbitrators, and the choice of a
hearing date are all integrally related to the
process of arbitration and cannot logically be
denied the same protection .
In support of their position , the Austems rely
on a decision of a California state court . In
Baar v. Tigerman , 140 Cal . App . 3d 979, 189
Cal . Rptr . 834 ( 1983 ), the court declined to
grant quasi-judicial immunity to an arbitrator or
his sponsor against a suit for breach of an
express contract to render an award within a
fixed period of time. The court distinguished
the case from those in which quasi-judicial
immunity has been granted to sponsors by
deeming the sponsor’ s failure properly to
oversee the arbitration process as an
administrative and not a discretionary function .
Id . at 987 , 189 Cal . Rptr. at 840. Not only is
Baar not binding on this court , but its reasoning
is not persuasive . Furthermore , the protection
of the Federal Arbitration Act was not available
in that case.

[2] In any event , because of the corrective
review provided by the Federal Arbitration Act ,
the Austems cannot maintain this action . By
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defeating confirmation of the arbitration award ,
the Austems have already obtained a remedy
from another federal court for the wrongs of
which they complain . With respect to claims
within its purview , the Federal Arbitration Act
provides the exclusive remedy for challenging
conduct that taints an arbitration award . See
Foster v. Turley , 808 F. 2d 38 , 41-42 ( 10th
Cir. 1986 ); Corey, 691 F.2d at 1211-1213;
Tamari v. Bache & Co . ( Lebanon ) S .A . L ., 565
F. 2d 1194 , 1202 (7th Cir. 1977 ) , cert . denied ,
435 U .S . 905 , 98 S .Ct . 1450, 55 L . Ed . 2d 495
( 1978 ). The availability of direct review of the
also
the
award
buttresses
arbitration
appropriateness of applying the doctrine of
arbitral immunity to preclude this collateral
proceeding .

[3] Finally , the Austems argue that immunity
does not protect CBOE from federal and state
constitutional claims . But “ the protections of
the Fourteenth Amendment do not extend to
‘private conduct abridging individual rights.’ ”
, 109 S . Ct.
U . S.
N .C .A .A . v . Tarkanian,
454, 461 , 102 L . Ed . 2d 469 (1988 ) (quoting
Burton v. Wilmington Parking Authority, 365
U .S . 715, 722 , 81 S . Ct . 856, 860 , 6 L.Ed .2d
45 ( 1961 )). Only state action is subject to
scrutiny under the Fourteenth Amendment 's
Due Process Clause . Tarkanian , 109 S.Ct . at
461; Jackson v . Metropolitan Edison Co. , 419
U .S. 345, 349, 95 S .Ct 449, 452, 42 L . Ed . 2d
All (1974); Shelley v . Kraemery 334 U .S. 1 ,
13, 68 S.Ct . 836, 842 , 92 L . Ed . 1161 ( 1948).
Although the Illinois due process clause is not
expressly limited to state action , the Illinois
Supreme Court has so interpreted it . USA I
LiehndorffVermoegensverwaltung GmbH & Cie
v . Cousins Club , Inc . 64 Ill .2d 11 , 20-21 , 348
N . E . 2d 831 , 834-835 ( 1976). Since the conduct
of CBOE did not in any way constitute state
action , the Austems do not state a claim for
violation of their constitutional rights to due
process.
Accordingly , the Austems’ complaint is
dismissed for failure to state a claim upon
which relief can be granted .
SO ORDERED.

—

—

y
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CONSUMERS’ CO OPERATIVE REFINERIES LTD v NEWGRADE
ENERGY INC
Saskatchewan Court of Queens Bench
Judgment delivered January 4 1990
Full text of judgment below
Arbitration Powers of Court to review awards Jurisdictional error Error of law
Effect of privative clauses
Application of principles of natural justice
Supplier and
customer entering into long -term supply contract Contract providing a price adjustment
Dispute arising as to the correct interpretation and implementation of the
mechanism
price adjustment clause
Parties submitting the matter to binding arbitration
Arbitration panel rendering award in favor of the supplier
Customer applying to the
Court for judicial review of the award
Customer claiming the arbitration panel ' s
construction of the contract was erroneous Whether the arbitrators made an error of
law in constructing the contract
Whether the panel made a jurisdictional error in
interpreting the contract Whether the panel breached the rules of natural justice .
A supplier and a customer entered into a long-term contract for the supply of crude oil.
The contract provided a pricing mechanism for the continual adjustment of the crude’s price
The agreement also provided for binding arbitration of disputes. In addition, the contract
contained a privative clause which operated to ensure that any arbitration awards delivered
would not be subject to judicial review
A dispute arose with regards to the interpretation and implementation of the pricing
mechanism as set out in the agreement. The parties submitted the matter to arbitration

—
—

—
—

—

—

—

—

—

—

—

—

—

—

—

.

.

requesting that the arbitration panel determine the “ price adjustment factor ” in accordance
with the particular part of the agreement that dealt with that issue.

The arbitration panel delivered an award in favor of the supplier. The panel, in the course
of its determination, had found that a number of words in the relevant clause were inserted in
error and should have been ignored in the determination of the true meaning and intent of that
clause.
The customer applied to the Court for review of the award , and made the following
submissions
(a ) The arbitration panel had committed a jurisdictional error due to its “ patently
unreasonable ” construction of the contract.
( b) The arbitration panel had engaged in “ misconduct ” under the provincial arbitration
legislation by:
(1) rendering a decision without any evidence;
( 2) determining issues not submitted ; and
(3) failing to act fairly.
(c) The panel by using the word mistake had applied the common law doctrine of mistake
and rectification, thereby committing an error of law on the face of the record . This
error , it was contended , was in respect to a matter outside the panel’s exclusive
jurisdiction , and thereby constituted a jurisdictional error.
(d ) The board by finding a mistake when no evidence had been tendered to that effect had
given the supplier no opportunity to give evidence with respect to the issue of mistake and
had therefore committed a breach of the principles of natural justice.
Held: application dismissed .
1 The Court referred to a number of authorities that dealt with judicial review holding
that the “ patently unreasonable” test applied to all cases of consensual arbitration. This test

.

.
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operated to exclude judicial interference with the interpretations made by an arbitrator unless
those determinations could have been deemed to be plainly unreasonable.
2. The supplier in the course of proceedings abandoned its argument that the
interpretation of the clause in question was patently unreasonable . If this submission , however ,
had not been abandoned , the Court would have had no hesitation in concluding that the
decision involved an interpretation which the words of the agreement could have reasonably
borne .
3. The board had interpreted the particular contractual provision as requested in the
submission agreement , and in doing so they had applied the accepted canons of construction.
The board did not rectify the agreement and therefore did not embark on an inquiry to answer
a question not submitted to it.
The board did not commit a jurisdictional error or make an error on the face of the award
in respect of matters outside its exclusive jurisdiction. Also the board did not commit
“ misconduct ” under the provincial legislation by determining issues not submitted to it .
5. There was no departure from any of the ordinary rules for the administration of justice
and the Court was satisfied that the board had acted fairly .
6. The principles gleaned from the case authorities were that the Court should give the
same effect to a contractual privative clause as it did to a statutory privative clause.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
P Foley QC and LF Seiferling QC for the applicant .
L LeBlanc and LD Andrychuk for the respondent .
Before: Barclay J .
Barclay J: This is an application by
Consumers’ Co-operative Refineries Ltd .
( “ CCRL" ) for an order quashing and setting
aside the award of the majority of a board of
arbitration ( the “ board") dated September 5 ,
1989.

Facts
CCRL has operated a refinery in the City of
Regina since 1935.
CCRL entered into an agreement with
NewGrade Energy Inc. ( “ NewGrade") on
December 23, 1986 ( the “ agreement").

Prior to the execution of the agreement ,
negotiations took place in the early 1980s
leading to the construction of a heavy oil
upgrading facility owned by NewGrade and
which is physically integrated with the CCRL’ s
refinery . The commercial agreements between
the parties are encompassed by the agreement
of December 23, 1986 .
The basic commercial arrangement between
the parties was that once the integration of the
upgrader was concluded , CCRL would then
only use reconstituted crude , which it would

U 80-022

purchase from NewGrade as feedstock for the
refinery . This arrangement replaced the earlier
situation where CCRL purchased all of its
feedstock crude oil requirements in the
marketplace at the going rate from time to time
for particular types of crude , which CCRL
wanted to use in its refining process. CCRL
could , by purchasing appropriate slates of crude
and varying its throughput rates, maximize the
economics of its refining operation .
Subsequent to the integration of the upgrader
and for the 20- year term of the agreement ,
CCRL was only to utilize reconstituted crude
for its feedstock . The agreement sets forth the
manner of calculating the price of reconstituted
crude during the 20- year period . The dispute
between the parties giving rise to the arbitration
arose with respect to the interpretation and
implementation of the pricing mechanism as set
out in the agreement . An estimate of the
amount of money involved in the dispute was
approximately $50 million .
The arbitration was a consensual arbitration .
It was conducted pursuant to a submission
agreement signed by CCRL and NewGrade on
May 8, 1989 , which referred to arbitration a
© 1991 CCH International
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specific question with respect to the agreement
dated December 23, 1986.
The specific question submitted to arbitration
is set forth in para . 5.0 of the submission
agreement as follows:
“ The subject of the Arbitration is to
determine the Base Crude Price Adjustment
Factor in accordance with subsection
23.02( b) of the Agreement.
For the purpose of the determination of this
issue , the Arbitration Board will be required
to interpret subsection 23.02( b ) of the
Agreement and then , consistent with the
interpretation , apply the information
regarding the crude oil purchased by CCRL
during the months from January , 1987 to
March , 1988 inclusive to the relevant
Figures 2 and Figures 3 from the reports of
the Department of Energy , Mines and
Resources (Canada ) for that same period so
as to determine the Base Crude Price
Adjustment Factor . ”
Article 47 of the agreement , which provides
for the reference of disputes to arbitration ,
ascribes certain effects to an arbitration award
when it states in s. 47.04:
“ Decision final: The parties agree that the
resolution of a dispute , in accordance with
this Article , shall be final and binding on
both parties and shall not be the subject of
appeal or review by way of judicial review ,
judicial declaration or otherwise by any
court or tribunal whatsoever . Such
resolution shall further create a mutual
estoppel between the parties and as such
constitute a defence for the one party to any
action or proceeding by the other . ”
The three members of the board were Mr .
John L. Fingarson , who was by mutual
agreement selected as chairman , Edward R . R .
Carruthers , Q.C . and Robert G . Moir . Mr .
Fingarson is a lawyer (from Fenerty ,
Robertson , Fraser & Hatch in Calgary , Alta . ) ,
with expertise in the area of oil and gas law and
extensive experience in relation to regulatory
agencies in the energy sector. Mr . Carruthers is
a lawyer ( from Milner & Steer in
Edmonton /Calgary , Alta.) , also with expertise
in the area of oil and gas law . Mr. Moir was
formerly employed with Imperial Oil and is
presently a consultant . When employed with
Imperial Oil , he held the position of manager of
crude oil purchasing .

75,415

The arbitration hearing took place over a
period of 5 days, 4 of which were consumed by
evidence and 1 by argument . Costs of the
arbitration proceedings were substantial ,
approaching $400 ,000 .

The award was made by a majority
represented by Mr . Fingarson and Mr . Moir .
References herein to the “ board ” will be a
reference to those members representing a
majority .
The submission agreement ,
provided as follows:
“ 5.0 Statement of Agreed

inter

alia ,

Issues

The subject of the Arbitration is to
determine the Base Crude Price Adjustment
Factor in accordance with subsection
23.02( b) of the Agreement .

For the purpose of the determination of this
issue, the Arbitration Board will be required
to interpret subsection 23.02( b) of the
Agreement and then , consistent with the
interpretation , apply
the
information
regarding the crude oil purchased by CCRL
during the months from January , 1987 to
March , 1988 inclusive to the relevant
Figures 2 and Figures 3 from the reports of
the Department of Energy , Mines and
Resources (Canada ) for that same period so
as to determine the Base Crude Price
Adjustment Factor.

CCRL has raised a further issue under
subsection 10.02( b ) of the Agreement
regarding costs allegedly incurred by CCRL
resulting from an alleged change to the
crude oil slate purchased by CCRL in the
months of November, 1987 to March , 1988
inclusive .

The above issues are the only issues to be
determined by the arbitration process.
6.0 Statement of Agreed Facts

The parties agree that for the purposes of
this Arbitration , the following facts are
admitted as evidence without any further
proof thereof:

1 . The Agreement is in effect between , and
is binding upon , the parties . The text of
Section 23.02 is as attached to each of the
submissions of NewGrade and CCRL. The
text of subsection 10.02( b) is as attached to
the CCRL submission .
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2. The Figures 2 and Figures 3 from the
reports of the Department of Energy , Mines
and Resources (Canada ) in respect of the
months from January 1987 to March , 1988,
inclusive attached to each of the
submissions of CCRL and NewGrade are
the Figures 2 and Figures 3 which appeared
in these monthly reports.
3. The schedule attached hereto sets forth
the particulars of the agreement of the
parties as to crude purchases by CCRL for
each of the months from January , 1987 to
March , 1988 inclusive.
8.0 Burden and Degree of Proof
The burden of proof will be on the party
asserting any given position or fact(s ) with
such burden to be discharged by proof
established on a balance of probabilities.
12.0 Limitation on Evidence
The Board shall not consider and the parties
shall not adduce any evidence relating to the
negotiations preceding the execution of the
Agreement nor any evidence relating to
negotiations that took place between the
parties in an attempt to resolve the issues set
forth in Paragraph 5 hereof . "
Article 23.02 of the agreement reads , in part:
"23.02 Alberta Mixed Blend Crude Price:
The Alberta Mixed Blend Crude price which
is applicable for the determination of the
purchase price of Reconstituted Crude shall
be that price determined , prior to the 25 th
day of the month next subsequent to the
month in which Reconstituted Crude was
used to process into Refined Petroleum
Products, in accordance with the following
formula:
( a ) using the Crude Oil Pricing Report
published by The Department of Energy
Mines and Resources (Canada ) , relating
to the month in which the Reconstituted
Crude was used , there shall be
determined the published average light
crude posting price for a crude of 40%
API and less than 0.5% sulphur. The
price so determined shall be adjusted by
the graphical relationship to Alberta
Mixed Blend Crude from the information
provided in the Report , to determine the
price that would be applicable for
Alberta Mixed Blend Crude and as so
adjusted shall be the Base Crude Price;

f 80-022

( b ) the Base Crude Price shall be
adjusted by a factor , expressed in
percentage terms , being the average of
) between the
the variations ( + or
crude purchase price based on a
volume/ price relationship experienced by
CCRL in purchasing Alberta Mixed
Blend Crude from arm ’ s length vendors ,
for the period from January 1 , 1987 ,
until six (6 ) months prior to Start Up , as
compared to the Base Crude Price . For
the purpose of the determination required
by this subsection , if the crude oil
purchased by CCRL was not Alberta
Mixed
Blend Crude the actual
experienced crude oil purchase price
paid by CCRL for the crude actually
purchased , during the applicable period
relevant to this subsection , shall be
adjusted to that crude oil purchase price
that would have been paid during this
period for Alberta Mixed Blend Crude .
Any such adjustment shall be based on
the average of the adjustments that
would be required based on the
information from the Crude Oil Pricing
Report published by The Department of
Energy Mines and Resources (Canada )
during that period .

—

The percentage factor determined , in
accordance with this subsection , is the Base
Crude Price Adjustment Factor . The Base
Crude Price determined , in accordance with
subsection (a ) , shall be multiplied by the
Base Crude Price Adjustment Factor, the
result is the Adjusted Crude Price ."
The board rendered its decision on
September 5 , 1989 ( hereinafter referred to as
the "award") .

In respect to this art . 23.02( b) the board
states in part as follows:
"6.

Clause 23.02( b ) is divided into two
paragraphs. The first paragraph contains the
actual mechanism for determining the
Factor and the second paragraph simply
directs the parties to multiply the Base
Crude Price by the Factor to determine the
‘Adjusted Crude Price ' .
7 . All of the rules then , for determining the
Factor , are contained in the first paragraph
of Article 23.02( b). The paragraph contains
only three sentences , In essence , the
© 1991 CCH International
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purpose of each sentence can be described
as follows:
( i ) The first sentence is explanatory in
nature . It explains what the Factor is ...
( ii ) Sentences 2 and 3 of the first
in
paragraph
23.02( b)
clause
contemplate and deal with how to handle
purchases of crude other than purchases
of AMBC during the test period .
Sentences 2 and 3 deal solely with
adjusting the actual purchase price of
such other crude to the AMBC price ( the
Base Crude Price ) at which time
sentence number l comes back into play
as to the determination of the Factor
itself .. .
The confusion comes in the third sentence .
It states that , ‘any such adjustment’ ( which
can also be read as ‘each such adjustment ' )
is to be based on the average of the
adjustments that would be required based on
the EMR information . This is where the
logic of sentences 2 and 3 breaks down
because there is no averaging of adjustments
that can be done . Each crude purchased has
a purchase price. That price can be
compared to the EMR information and
adjusted ( interpolated is probably a better
word ) to the equivalent AMBC price .
The Board finds nothing in sentences 2 and
3 which would allow an averaging of the
prices paid for the various crudes ( in effect
blending the crudes) prior to the
adjustments. To do so would have the effect
of only making one adjustment. This is not ,
what in the Board ’s view , sentences 2 and 3
contemplate.
The Board can only conclude that the
words , ‘average of the adjustments that
would be required based on the’ , contained
in sentence 3 were inserted by mistake and
should be ignored . They are in direct
conflict with the directions in sentence 2 and
simply do not make sense in the context of
the paragraph as a whole . The ‘adjustment’
is the interpolation of a price , above or
below the EMR price , paid for any given
crude to a price which would have been paid
for AMBC . Thus , the ‘adjustment’ is a
redetermination of price based on certain
information . It is not a ‘number’ but rather a
calculation or a task to be performed by the
parties. The physical determination of the

75,417

equivalent price is not something that is
capable of being averaged . The prices could
have been averaged , but that is not what the
clause says. Thus, to state it once again , the
Board can only conclude that the words
‘average of the adjustments that would be
required based on the ' were inserted in error
and should be ignored in determining the
true meaning and true intent of clause
23.02( b).”

Issues

Although there are numerous grounds in the
notice of motion , CCRL in its written
submissions and oral argument reduced its
argument to the following:

“ 1 . Whether , in concluding that it was
incapable of
interpreting Subsection
23.02( b) of the Operating Agreement as
written by the parties , the Board thereby
rendered its decision .
2. Whether , in concluding that certain
words thereof were inserted by mistake and
should be ignored prior to interpreting the
clause , the Board:
( . 1 ) committed ‘misconduct’

within the
meaning of Section 10 of The Arbitration
Act , R . S .S . by reason of :
(a ) rendering a decision without any

evidence;
( b ) determining issues not submitted;

( c ) failing to act fairly; or
( . 2) committed jurisdictional error; or
(. 3 ) made an error of law apparent on the
face of the award in respect to a matter

outside its exclusive jurisdiction .

3. Whether the appropriate remedy is to
quash , remit or sever the award . ”
The law

In this case the parties agreed to determine
the dispute in question by arbitration and
agreed further that the decision shall be final
and binding on both parties and shall not be the
subject of appeal or review by way of judicial
review , judicial declaration or otherwise by any
Court or tribunal whatsoever should be
determinative.
The principles gleaned from the case
authorities are that the Court should give the
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same effect to a contractual privative clause as
it does to a statutory privative clause .

In the case of Suncor Inc . v . McMurray
Independent Oil Workers , Local / , [ 1983] 1
W . W . R . 604 , 23 Alta. L . R . (2d ) 105 , 142
D. L . R . ( 3d ) 305 , 42 A . R . 166 , the Alberta
Court of Appeal held that the standard of
review under a collective agreement is the same
whether the arbitration board is compulsory or
consensual , namely , whether the decision of
the board is patently unreasonable .
If the board is interpreting a collective
agreement , our Court of Appeal , in the decision
of S .G . E .U . v . Wascana Hospital ( 1988 ) , 66
Sask . R . 56, leave to appeal granted ( 1989) , 74
Sask . R . 80 ( note ) , 98 N . R . 319 ( note )
(S . C .C. ) , has stipulated that the standard of
patently unreasonable or patently unjustifiable
as prescribed by the Supreme Court of Canada
in the decision of Volvo Canada Ltd . v .
U .A .W . , Local 720 ( 1979 ) , [ 1980] 1 S .C . R .
178 , 99 D. L . R . (3d ) 193, 27 N . R . 502, 33
N .S . R . ( 2d ) 22 , 57 A . P R . 22 , 79 C.L. L.C.
14 ,210 would apply .

In Douglas Aircraft Co . of Canada v .
[ 1980] 1 S .C. R . 245 , 29 N . R .
109, 23 L . A .C. ( 2d ) 143n , 99 D. L . R . ( 3d )
385 , ( sub nom . Douglas Aircraft Co. v .
U . A .W . , Local 1967 ) 79 C .L . L.C 14,221 ,
Estey J . cited Jessup J . A . 's statement of law in
R . v. Barber , [1968 ] 2 O . R . 245 at 250 , 68
D. L . R . ( 2d ) 682:

McConnell

“ [ W ]here a matter of law referred to an
arbitration board for determination is one of
construction , error of law will not be found
simply because the Court considers some
other interpretation more apt if the
interpretation of the language is one it will
reasonably bear . "

Estey J . at [ S.C . R . ] 276 stated his opinion of
reviewable errors of law in matters of
construction as follows:

certiorari review of a statutory board
free of a privative cloak , brings with it the
added ground of review for error on the face
of the record . Such error exceeds a
difference of opinion by the reviewing
tribunal on an interpretative issue and falls
short of an error resulting in an excess of its
jurisdiction on the part of the board . In the
modem era of administrative law , such
reviewable error as regards a contract must
“A
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amount to an error relating to the
construction of the constituting contract of
such magnitude that the interpretation so
adopted by the board may not be reasonably
borne by the wording of the document in
question , and hence such determination is
beyond the contemplation of amount [sic ] to
an amendment of the constituting
agreement . Such an error is beyond the
authority given to the board in the charter or
collective agreement . The arbitrator has
indeed the right to be wrong , but not where
the wrong amounts to an amendment of the
charter itself . Hence the earlier observation
that even in this element of error of law on
the face of the record , the error must take on
a jurisdictional aspect ; thus something the
parties did not bind themselves by contract
not to challenge; something which expands
or contracts the relationship between the
beyond
parties
their
reasonable
contemplation . ”

In The A .U . P .E., Branch 63 v . Olds College ,
1 S .C . R . 923, [ 1983] 1 W . W . R . 593,
21 Alta . L . R . ( 2d ) 104 , 42 N . R . 559, 37 A . R .
281 , 82 C . L. L .C . 14 , 203, Laskin C .J .,
speaking for the Court in that case stated that
Estey J. spoke for the Court in Douglas
Aircraft , supra .

11982]

In my opinion , these statements describe
when a reviewable error of law will occur in a
matter of construction and the reasoning applies
not only to labour arbitration cases , but to all
consensual arbitrations. The Supreme Court of
Canada in the decision of Shalansky v . Regina
Pasqua Hospital , [ 1983] 1 S.C . R . 303, 145
D . L . R . ( 3d ) 413, 47 N . R . 76 , 83 C . L . L . C .
14 ,026 , 22 Sask R . 153, stipulated that the
patently unreasonable test applies to all cases of
consensual arbitration . This decision involved
the construction of a collective agreement .
Laskin C . J .C . stated at S .C . R . 307:
“ Indeed , it would be my view that , apart
from a question of emphasis , the test of
unreasonableness or test of clearly wrong is
also not different . Bayda C . J . S . himself
concluded that the Board was presented with
two reasonable constructions and hence was
entitled to choose the one it did rather than
the one preferred by the Chief Justice . In the
result , he dismissed the appeal .

In my opinion , this is the correct approach .
Once it is accepted that there are two
© 1991 CCH International
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reasonable interpretations, the suggestion of
a reviewable error of law in consensual
arbitration disappears. There is no need to
construct a third category , namely ,
reference to an arbitrator involving
construction of a collective agreement . The
principle on which this so-called third
category is founded is the very principle
applicable in all consensual arbitration
cases. The decision of the arbitrator can be
set aside only if it involves an interpretation
which the words of the agreement could not
reasonably bear . ”
The recent cases on commercial arbitration
also apply the reasonableness test to matters of
construction of the agreement under arbitration .

In the case of Mar- Kee Enterprises Ltd . v .
Jocan Machinery Ltd . ( 1981 ) , 8 Sask R . 72 , 58
C. P. R . ( 2d ) 112 (Q. B . ), the Court held that if
the arbitrator has given the relevant words an
interpretation which they could reasonably
bear , the Courts will not generally interfere .
This case arose out of an agreement which
granted an exclusive licence to manufacture a
patented vehicle lifting device. The owner of
the patent terminated the agreement and
claimed that the applicant breached the
agreement. The agreement contained a
provision whereby disagreements that might
arise with respect to its interpretation ,
determination of relevant facts, unresolved
negotiations or otherwise , were to be submitted
to arbitration .
At 76 [Sask R . ] Maher J . stated :

“ It is clear from the authorities that the
circumstances under which a court will
interfere with the findings of a board of
arbitration are extremely limited . If such a
board is free of jurisdictional error , and in
the course of its enquiry , acts in reasonable
consonance with the powers which it may
properly exercise under the agreement from
which its powers flow , the court will respect
both the autonomy and the conclusions of
the board. Zeller' s ( Western ) Limited v .
Retail , Wholesale and Department Store
Union , Local 955 , and Dolores Bonsai ,
[ 1975 ] 1 S .C . R . 376, at 380 .. .

Moreover, in a case such as the present ,
where the duty of the arbitrator was to
interpret the provisions of an agreement and
the submission submitted to him required
answers to specific questions of law , a court
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will not interfere with the findings of the
arbitrator merely because it would have
interpreted the provisions differently ,
provided the interpretation given to the
language used in various clauses of the
agreement is reasonable . There are
numerous authorities that so hold , including
In the Matter of an Arbitration Between King
and Duveen , [ 1913] 2 K . B . 32; Douglas
Aircraft Company v. United Automobile
Airspace and Agricultural Implement
Workers, a decision of the Supreme Court
of Canada reproted [sic ] at ( 1979 ) , 10
C. L. L.C . , para. 14,221 . ”

A similar ruling was made in the case of Fort
McMurray School District No. 2833 v . Fort
McMurray Roman Catholic Separate School
District No . 32 ( 1984), 9 D. L . R . (4th ) 224, 53
A . R . 191 (Q . B. ). This case involved a dispute
over the construction of a high school which
was to be determined by an arbitrator appointed
under the provisions of the Alberta Arbitration
Act , R . S. S . 1978, c . A-24.
At 9 D. L . R . (4th ) 229 and 233, Miller
A .C .J .Q. B . states:

“ Issue No. 1: Does this court have the
authority to review the arbitrator's decision ?
Section 11 ( 2) of the Arbitration Act reads as
follows:
11 ( 2) If an arbitrator or umpire has
misconducted himself or an arbitration or
award has been improperly procured , the
Court may set the award aside.

It seems abundantly clear that this court
does have the authority to review an
arbitrator’s decision but only if the arbitrator
has ‘misconducted ’ himself . The use of the
word ‘misconduct ’ is somewhat unusual
but , fortunately , this word used in a similar
context , was interpreted in the Supreme
Court of Canada by Duff C.J .C . in Scotia
Construction Co. Ltd . v. City of Halifax ,
[ 1935 ] 1 D. L. R . 316 at 318, [ 1935 ] S .C . R .
124 at 129 , as follows:
An award can be set aside ( 1 ) when it has
been improperly procured , and (2 ) on the
ground of misconduct of the arbitrator.
‘Misconduct ’ is in this relation a term of
very comprehensive denotation , and
includes ambiguity and uncertainty in the
award , as well as manifest error of law on
the face of the award .
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Error of law

However, even assuming that an error of
law on the face of the record could be
found , it seems that the combined effect of
s. 8 of the schedule to the Arbitration Act
and the ‘patently unreasonable ' test as this
was developed in the Olds College case ,
supra , is to exclude judicial interference
with interpretations made by the arbitrator
unless these can be deemed to be plainly
unreasonable .
Section 8 of the Arbitration Act schedule
reads as follows:

8. The award to be made by the umpire or
arbitrators shall be final and binding on the
parties and the persons claiming under
them.

Clearly , this is a finality clause , the effect of
which is, in Laskin C . J .C .’ s words , to ‘cast
a gloss on the extent to which decisions of
the Board may be overturned by a court’ :
Alberta Union of Provincial Employees et al .
v . Board of Governors of Olds College ,
supra , at 4 D. L . R . , 107 Alta . L. R .
As was indicated above , the decision
reached by the arbitrator cannot be termed
‘patently unreasonable ' because it is an
interpretation that is not inconsistent with
the terms of the rest of the agreement . ”

During extensive oral argument , counsel
appeared to agree as to the principles to be
applied . CCRL abandoned its submission that
the board gave a patently unreasonable
interpretation to subs. 23.02( b ) of the
agreement . Its first submission is that the
board , in concluding that certain words thereof
were inserted by mistake and should be ignored
prior to interpreting the clause , made an error
of law apparent on the face of the award in
respect to a matter outside its exclusive
thereby
committed
and
jurisdiction
jurisdictional error . A summary of their
arguments is to the effect that the board on one
occasion , by using the word mistake , was
applying the common law doctrines of mistake
and rectification thereby committing an error of
law on the face of the award . It was further
submitted that the board found contractual
mistake in the absence of evidence that there
was such a mistake and that the board gave
CCRL no opportunity to give evidence with
respect to the issue of mistake.

H80-022

CCRL contends that the board , in concluding
that certain words thereof were inserted by
mistake and should be ignored prior to
interpreting the clause , committed jurisdictional

error or made an error of law apparent on the
face of the award in respect to a matter outside
its exclusive jurisdiction . I respectfully
disagree . The function of the board was to
interpret subs. 23.02( b ) as requested of them in
the submission agreement. It was the
interpretation that was in dispute and from such
interpretation the rights and obligations of the
parties under the agreement followed .
Essentially the question put to the board was
‘‘What meaning has subsection 23.02( b ) as
written ?” In my opinion , the board carried out
its mandate.
It is my view that , while the word mistake
was used on one occasion , it is clear that the
board was not applying common law doctrines
of mistake and rectification . I agree with
counsel for NewGrade when he stated that the
board used the word loosely in explaining that
the parties had inserted words which are
incapable of any sensible construction . The
board stated specifically that these words
simply do not make sense in the context of the
paragraph as a whole .
Thus , at the middle of p. 10 of the award the
board said :

‘‘This is where the logic of sentences 2 and
3 breaks down because there is no averaging
of adjustments that can be done . Each crude
purchased has a purchase price. That price
can be compared to the EMR information
and adjusted ( interpolated is probably a
better word ) to the equivalent AMBC
price . ”

After stating that there was nothing in sentences
two and three which would allow an averaging
prior to adjustments , the board at the bottom of

p. 10 said:

[ the words ‘average of the
adjustments that would be required based on
the’ ] are in direct conflict with the directions
in sentence 2 and simply do not make sense
in the context of the paragraph as a whole. "

‘‘They

On p . 11 , the board elaborated as follows:
is
a
“ Thus ,
the
‘adjustment’
redetermination of price based on certain
© 1991 CCH International
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information . It is not a ‘number’ but rather a
calculation or a task to be performed by the
parties. The physical determination of the
equivalent price is not something that is
capable of being averaged . The prices could
have been averaged , but that is not what the
clause says. Thus , to state it once again , the
Board can only conclude that the words
‘average of the adjustments that would be
required based on the’ were inserted in error
and should be ignored in determining the
true meaning and true intent of clause
23.02( b ). ”
During the course of the arbitration hearing ,
it became clear that the board understood its
mandate . At 407, counsel for CCRL stated :
‘‘The parties have basically agreed that
direct evidence, that is Viva Voce evidence ,
of intent of the parties is not of concern to
either NewGrade or CCRL , and is not
something that we wish the Board to inquire
into. The basic reason for that is
is it
my position , I guess, is that intent would be
in issue if what we were attempting to do
was
if one party or the other was
attempting to have the clause rectified or if
one party was attempting to have the clause
thrown out by making some form of mutual
mistake argument . Then clearly intent at the
time of execution of the agreement would be
a very material factor . As that is not the
case , as both parties are arbitrating the
interpretation of the clause, neither party is
attempting to get the clause modified in
terms of the wording , rather it’s a question
of interpretation as done by this Board . ”

—

—

—

In response , the chairman stated that the
board would be governed by the agreement
between the parties and that they would confine
their deliberations to the interpretation of cl .
23.02 of the contract itself and the evidence
which is adduced .
The board in interpreting this clause must
apply the accepted canons of construction of
contracts. It is their duty to avoid any
interpretation that would result in a commercial
absurdity . Hence , the contract should be
construed as a whole , giving effect to
everything in it if at all possible . No word
should be superfluous unless it is truly
meaningless and can be ignored . In such cases
of repugnancy within the contract , therefore , as
was stated in Forbes v. Git , [1922] 1 A .C. 256 ,
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[1922] 1 W . W. R . 250 , 61 D . L. R . 353 ( P. C . ) ,
if the dissonant clauses can be read
harmoniously , this must be done . If not , then
the repugnant part must be rejected in order to
give effect to the general intent of the parties ,
as evidenced by the contract as a whole , rather
than any particular and jarring language . In the
case of Forbes v. Git , supra , Lord Wrenbury
stated at [ A .C . 259 , W . W . R . 253]:
“ The principle of law to be applied may be
stated in few words. If in a deed an earlier
clause is followed by a later clause which
destroys altogether the obligation created by
the earlier clause , the later clause is to be
rejected as repugnant and the earlier clause
prevails. In this case the two clauses cannot
be reconciled and the earlier provision in the
deed prevails over the latter . Thus if A .
covenants to pay £100 and the deed
subsequently provides that he shall not be
liable under his covenant , that later
provision is to be rejected as repugnant and
void , for it altogether destroys the
covenant . ”

The object in construing a written contract is
to ascertain the intention of the parties from a
reading of the whole of the agreement itself .
Parke B. stated in Ford v . Beech (1848 ), 11
Q. B . 852 , 116 E . R . 698:
“ In adjudicating upon the construction and
effect in law of this agreement , the common
and universal principle ought to be applied:
namely , that it ought to receive that
construction which its language will admit ,
and which will best effectuate the intention
of the parties, to be collected from the
whole of the agreement , and that greater
regard is to be had to the clear intent of the
parties than to any particular words which
they may have used in the expression of
their intent . ”

If the words of a particular clause are not
clear and unambiguous they can be modified by
reference to other clauses in the agreement:
Guest , A .G . , ed . , Anson ’ s Law of Contract ,
24th ed . ( London : Oxford University Press) at

149.
It may be that words under consideration are
not only unclear and ambiguous, but incapable
of sensible construction . On this point Guest ,
A . G . , ed . , Chitty on Contracts, 25 th ed .
( London: Sweet & Maxwell , 1983) says the
following in para . 789:
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“ Rejecting . If there is in a contract a word
or phrase to which no sensible meaning can
be given or which is mere surplusage, it
may be rejected to carry out the intention of
the parties. ... And repugnant words or
expressions , if they cannot be harmonised ,
must similarly be rejected . ”

In Smith v. Packhursty ( 1741-42 ) 26 E . R .
881 , Lord Chief Justice Willies stated :
“ Another maxim is , that such a construction
should be made of the words in a deed , as is
most agreeable to the intention of the
grantor , the words are not the principal
things in a deed , but the intent and design of
the grantor; we have no power indeed to
alter the words or to insert words which are
not in the deed , but we may and ought to
construe the words in a manner the most
agreeable to the meaning of the grantor, and
may reject any words that are merely
insensible. ”

In Stone v. Yeovil ( Mayor ) ( 1876) , 1 C. P .
691 , Brett J . stated at 701:
“ The word ‘such’ in the second branch of
that clause would seem at first sight to apply
to lands purchased or taken ; but , if so read ,
it is insensible. It is a canon of construction
that , if it be possible , effect must be given
to every word of an Act of Parliament or
other document ; but that , if there be a word
or a phrase therein to which no sensible
meaning can be given , it must be
eliminated . It seems to me, therefore , that
the word ‘such ’ must be eliminated from
this part of the clause . ”
In Nicolene Ltd . v. Simmonds, [ 1953] 1 Q . B .
543 , [ 1953] 1 All E . R . 822 , [ 1953] 1 Lloyd 's
Rep. 189 (C . A . ) the Court ruled that where
words were found to be so vague and uncertain
as to be capable of any precise meaning , they
could be ignored .
At [ 1 Q. B . 552, 1 All E . R . 826] Denning
L . J . stated:
“ In the present case there was nothing yet
to be agreed . There was nothing left to
further negotiation . All that happened was
that the parties agreed that ‘the usual
conditions of acceptance apply’ . That clause
was so vague and uncertain as to be
incapable of any precise meaning . It is
clearly severable from the rest of the
contract. It can be rejected without
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impairing the sense or reasonableness of the
contract as a whole , and it should be so
rejected . The contract should be held good
and the clause ignored . The parties
themselves
treated
the contract as
subsisting . They regarded it as creating
binding obligations between them; and it
would be most unfortunate if the law should

say otherwise . You would find defaulters all
scanning their contracts to find some
meaningless clause on which to ride free . ”

In my opinion , the board did interpret subs.
23.02( b) as requested by them in the
submission agreement and in so doing they
applied the accepted canons of construction .
The board did not rectify the agreement and
therefore did not embark on an inquiry to
answer a question not submitted to it .
The board did construe the agreement as a
whole to gain an understanding of the intention
of the parties and how s. 23.02 interacted with
other sections as a part of a scheme to
determine the pricing mechanism . In my view ,
the board construed s. 23.02 in its entirety to
determine the intent of the parties. The board
concluded , in accordance with the proper
canons of construction , that the words in
question simply do not make sense and
therefore can be ignored .
The board therefore did not commit a
jurisdictional error or make an error of law
apparent on the face of the award in respect to
matters outside its exclusive jurisdiction . Nor
did the board commit “ misconduct ” within the
meaning of s. 10 of The Arbitration Act by
determining issues not submitted .
In this case the specific mandate of the board
was to interpret subs. 23.02( b) of the
agreement , which they carried out; therefore ,
they did not commit a jurisdictional error . I am
also of the opinion that in the course of its
inquiry the board acted in reasonable
consonance with the powers which it may
properly exercise under the agreement from
which its powers flow . Therefore , according to
the principles previously enumerated , the Court
will respect both the autonomy and the
conclusions of the board .
Furthermore , where the duty of the board
was to interpret the provisions of an agreement
as in the case at Bar and the submission
submitted to it requires answers to specific
questions of law , the Court will not interfere
© 1991 CCH International
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with the findings of the board merely because it
would have interpreted the provisions
differently , provided the interpretation given to
the language used in various clauses of the
agreement is reasonable: see Douglas Aircraft
Co. , supra.

In this case , CCRL has abandoned its
argument that the interpretation of the clause in
question is patently unreasonable . If this
submission had not been abandoned , I would
have had no hesitation in concluding that the
decision did involve an interpretation which the
words of the agreement could reasonably bear.
Natural justice

CCRL also submitted that the board breached
the principles of natural justice by failing or
neglecting to allow it to present evidence with
respect to the common law doctrines of
rectification and mistake .

F. Russel , The Law of Arbitration , 18th ed .
( London: Sweet & Maxwell ) states at 185
under the heading “ The Duty to Act Fairly ” :

“ Effect of departure
administration of justice

from

rules

for

A departure from any of the ordinary rules
for the administration of justice is a breach
of duty on the part of the arbitrators , and
may amount to such misconduct , though not
necessarily in a moral sense, as will justify
the court in removing the arbitrator or
setting aside the award . ”

In view of my ruling that the board did not
apply the doctrine of rectification and mistake ,
there is no merit to this aspect of its argument.

CCRL submitted , in the alternative , that
even if the Court held that the board did carry
out its mandate in interpreting the agreement by
concluding that the clause did not reflect the
intent of the parties , they deprived the parties
from disabusing the board of its view . It is also
submitted that there was not any evidence
presented on whether the written term reflected
the agreement of the parties . CCRL also alleges
that it ought to have been told that the board
was having difficulty in interpreting subs.
23.02( b ) in order to allow it to adduce further
evidence.
In my view, there is no legal basis for this
submission as the board has no obligation to
advise the parties during the hearing of its
initial impressions of interpretation .
Doyles Dispute Resolution Practice
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This matter was recently considered by the
Supreme Court of Canada in the case of Robert
v . Bombardier ( 1980) , 32 N . R . 426 , (sub nom .
United Metallurgists of America , Local 4589 v .
Robert ) 80 C. L. L .C. 14,057 , 112 D. L . R . (3d )
61 (S .C.C . ). In that case , the arbitrator warned
the parties during the hearing that the words
“ illness occurring or contracted while in the
Company’ s plant ” in his opinion meant an
“ industrial illness ” and that , accordingly , the
appellants had the burden of proving that the
extended absence of an employee was due to
such illness . The arbitrator ultimately adopted a
different construction . Beetz J . states at [ 32
N . R . ] 433:
“ Respondent ’ s contention is that the
arbitrator should not have thus altered his
opinion while the case was under
advisement without of his own motion
ordering a re-opening of the trial and a
re- hearing . It maintains, inter alia , that it
was thereby deprived of an opportunity to
establish an earlier practice of the parties
regarding interpretation of the collective
agreement , and that there was a breach of
natural justice . As mentioned above , the
argument was upheld by the Superior Court
and by one of the judges of the Court of
Appeal .

In my opinion , this argument is without
foundation . The opinion expressed by the
arbitrator during the hearing is not even an
interlocutory judgment . It is a preliminary ,
provisional opinion , and respondent knew
or ought to have known that the arbitrator
could change his mind . ”
There is also no factual basis for this
submission . A review of the transcript of the
evidence and oral argument revealed that the
parties , including the chairman , were
concerned with the interpretation of art .
23.02( b ) and , in particular , sentence three ,
which contained the words which the board
found to be incapable of any sensible meaning .
The chairman had expressly invited comment
by CCRL’ s witness with respect to the meaning
of this sentence and after an exchange with
counsel , the chairman then stated that by asking
questions as to the meaning of those words he
did not want to leave the impression that he had
made up his mind .

Although there was an agreement between
the parties that the board should ignore direct
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testimony from a witness as to what the witness
understood the words of subs . 23.02 to mean ,
the parties did present several days of evidence
to attempt to ascertain the intention of the
parties as expressed in the section in question .
In oral argument , counsel for CCRL before
the board of arbitration specifically directed his
attention to the difficulties in interpreting cl .
23.02 and the potential inconsistencies .
At 707 of the transcript he states:
“ Exactly . I ' m saying that
and that was
the
that is the principle [sic ] point in
essence of what I ' m talking about , is that to
the extent that 23.02 is capable of a number
I suppose in this sense
of interpretations ,
as a matter of law , in terms of interpreting
an agreement , it comes down to this: If you
have two inconsistent clauses in an
agreement , one says this, the other says
that , and what you ’ re trying to do is define
the relationship between the contracting

—

—

—

accordance with one
if that is the clause
point , then there are
suggest that you can
ignore the inconsistency with another part of
the agreement , unless that other part of the
agreement is overriding . ’ ’

parties , specifically in
particular clause , and
that is specifically on
cases , of course , that

In my opinion , there was not a departure
from any of the ordinary rules for the
administration of justice , and I am satisfied the
board acted fairly . The board was comprised of
persons who had extensive experience in the oil
industry , two of whom were lawyers who
specialized in that field . The arbitration lasted
over a period of 5 days, and I am satisfied that
all the issues were clearly addressed .

Therefore, for all the above reasons , the
application is dismissed with costs to be taxed
at double column 5 .
Application dismissed .

[1) 80-023] MONTEREY CONSTRUCTION COMPANY v UNITED STATES BUREAU OF

RECLAMATION

Interior Board of Contract Appeals
Judgment delivered July 17 1990
Full text of judgment below

—

—

Enforcement of settlement agreements
Jurisdiction to
Alternative dispute resolution
Board of Contract
Parties engaged in a contract dispute
make settlement awards
Parties agreeing to seek
Appeal adopting ADR procedures prior to hearing appeal
mediation — Parties agreeing to settlement and to submit settlement to Board for entry of
judgment Board discussing matter with both counsel and examining record of mediation
Board determining proposed settlement reasonable Whether Board had jurisdiction
to make award Contracts Dispute Act .

—

—

—

—

—

—

—

The respondent entered into a contract in relation to the construction of a dam in New
Mexico by the appellant. The appellant allegedly encountered adverse conditions , thereby
incurring delay and substantial monetary losses for which the respondent was allegedly
responsible. The dispute was referred to the Board of Contract Appeals.
Before the scheduled hearing , the Interior Board of Contract Appeals ( “ the Board ” ) had
decided to adopt and encourage Alternative Disputes Resolution ( ADR ) procedures in
connection with all of its pending and future appeals. The Board consequently notified the
parties of its adoption of ADR and offered its assistance if they were willing to attempt an ADR
resolution of the appeal .

The parties agreed to seek mediation of the dispute and the Board agreed to defer its
request for a statement of issues until the mediation sessions had been completed . Following
the mediation, the parties agreed to a final settlement. The parties also agreed to submit their
Stipulation of Settlement to the Board for an entry of judgment in the amount stated .
The Board was informed by the parties of the terms of the proposed stipulation before it
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was signed . The Board was briefed by both counsel on the matter and had discussed the matter
with counsel in relation to both substance and procedures.

The Board further examined the record , as well as the joint and individual statements
presented to the mediator, and determined that the proposed settlement was reasonable . It
therefore concurred both in the proposed resolution of the matter and in the amount of the
settlement involved .
The appellant challenged the jurisdiction of the Board to make such an order .
Held: judgment for the appellant .

1. Boards of contract appeals had jurisdiction to make awards pursuant to the Contracts
Dispute Act upon determining that private settlements entered into by the parties were
reasonable and that their ratification by the Board having jurisdiction over the appeal was in
the best interests of the Government . The Board so found in this matter .

IHeadnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Val S McWhorter (Smith , Pachter, McWhorter , D’ Ambrosio) , Vienna, Virginia , for
appellant .
William A Perry , Department Counsel , Denver, Colorado for respondent .

Before: Parrette and Packwood , Administrative Judges.

Parrette , Administrative Judge: These
appeals were docketed by the Board on April 3,
1989. The contract in question , entered into by
the Bureau of Reclamation ( BOR/Govemment )
on December 14, 1984, involved the
construction of the Brantly Dam , located on the
Pecos River approximately 15 miles north of
Carlsbad , New Mexico ( the project ) , by the
Monterey Construction Company ( Monterey/
appellant ), a division of Guy F. Atkinson
Company . The price stated in the contract for
the project was $44,800 ,770.
However , appellant allegedly encountered
differing site conditions and defective
specifications, as well as Government changes
and other requirements for additional work , in
discharging its responsibilities under the
contract , and thereby incurred more than a
year’ s delay and very substantial monetary
losses for which the Government was allegedly
responsible , in the total amount of $56 ,787 ,900
not including interest , attorney fees, costs ,
and amounts relating to two separate
subcontractor appeals in the contractor’ s name .

—

After granting the Government’ s request for
an extension of time for preparation and
shipment , the Board by the end of October
1989 had received approximately 150 , 3-inch ,
loose-leaf notebooks as part of the appeal ( Rule
4) file in the case; and at that point it began its
efforts to have the parties stipulate as many

matters as possible prior to the hearing , which
was scheduled for the entire months of
November and December 1990 and was
expected to occupy much of both the parties'
and the Board’ s time for nearly 6 months, even

without likely time extensions and possible
witness complications.
The pendency of this matter was thus
instrumental in the Board ’s February 15, 1990,
decision to adopt and encourage Alternative
Disputes Resolution ( ADR ) procedures in
connection with all of its pending and future
appeals. On the same date , the Board wrote to
the parties involved here , calling their attention
to its adoption of ADR , providing them with
materials pertaining to ADR resolutions in
similar Army Corps of Engineers cases , and
offering to assist them in every practicable way
if they were willing to attempt an ADR
resolution of the appeals.

Counsel for the parties maintained frequent
communication between themselves and with
the Board , and by letter dated June 9, 1990,
they confirmed understandings reached during a
June 7 meeting that appellant had sufficiently
established its actual costs (on the basis of a
modified total-cost approach ) that the claims
had the value alleged by appellant , and that this
figure would be the basis of any further
between
the
negotiations
parties.
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Appropriately , the Board was not notified of
this agreement at the time .

On June 15 , 1990, following a conference
call with the Board on other matters , which
confirmed that ADR efforts were still being
undertaken , the Board wrote to the parties
asking for a list , within 30 days , of principal
issues to be tried , stating whether they were
factual , legal , or both , and for advice on how
the matters raised could best be resolved .
At that point , the parties again called the
Board to say that they had agreed to seek
mediation of their dispute , and that the
mediation session would be held in Salt Lake
City July 11 and 12 , or until completed , under
the auspices of the American Arbitration
Association , with the costs of the mediation to
be shared by the parties . The Board agreed to
defer its request for a statement of issues until
the mediation sessions had been completed , but
asked for their results to be reported to it no
later than July 16.

The subsequent mediation session consisted
of a joint statement of facts and issues
presented to the mediator , followed by a
10- page brief by each of the parties
summarizing their individual contentions in the
case . The mediator then met with each party
separately on different days, followed by a joint
meeting at which only counsel and a principal
of each party possessing settlement authority
were present .

The parties’ principals , consisting of the
Deputy Assistant Commissioner of BOR
responsible for the project and of the Senior
Vice President and Secretary of the Atkinson
Company , agreed to a final settlement figure of
$45 ,500 ,000 for all contractor claims , of which
$2 ,818, 193 represented a gross receipts tax
under the laws of the State of New Mexico and
$7 ,492 ,436 had already been paid . The
Government agreed to pay interest ( at a rate
calculated in accordance with the provisions of
the Contract Disputes Act (CDA )) in the
amount of $10,017 , 219 through June 30 , 1990 ,
with a daily rate of $ 11 , 219 thereafter through
a
Thereafter ,
31 ,
1990 .
December
Treasury -determined CDA rate would apply
until payment , if payment had not been made
by then . Both sides agreed to release each other
from all other liability arising under the
contract on the basis of facts then known to
them , except for the subcontractor claims

|
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previously referred to , which were docketed
under other IBCA numbers. They also agreed
to submit their Stipulation of Settlement to the
Board for an entry of judgment in the amount
stated . A representative of the Department 's
Inspector General 's office participated in the
preparation of the settlement stipulations .
The Board was informed by the parties by
conference call of the terms of the proposed
stipulation before it was signed , was
subsequently briefed by both counsel on the
matter , and has also discussed it with them as
to both substance and procedures. It has further
examined the record before the Board in the
matter , as well as the joint and individual
statements presented to the mediator , and has
determined that the proposed settlement is
reasonable . It therefore concurs both in the
proposed resolution of the matter and in the
amount of the settlement involved .
Based upon numerous precedents by other
boards , we find that boards of contract appeals
have jurisdiction to make awards pursuant to
the CDA upon determining that private
settlements entered into by the parties are
reasonable and that their ratification by the
board having jurisdiction over the appeal is in
the best interests of the Government . We so
find in this matter .

Accordingly , the settlement stipulation is
hereby approved , and appellant is awarded
judgment in the amounts set forth above ,
subject only to the terms and conditions of the
stipulation being carried out . A copy of the
approved Stipulation of Settlement and Mutual
Release , dated July 13, 1990 , is appended to
this decision for reference .

Appendix
1 . The appeals referenced above are pending
before the Interior Board of Contract Appeals
( the “ Board ” ). The amount in dispute totals
$56 , 787 ,900.00 .

2 . It is the mutual desire of the parties,
( the
Company
Monterey
Construction
“ Contractor ” ) and the United States Bureau of
Reclamation ( the “ Government ” ) , to avoid
further controversy and to settle all existing
differences between them regarding the facts
and law involved in these appeals , and the
subject contract .
3 . As a result of mediation between the
parties , under the auspices of the Board , the
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Government and the Contractor have agreed to
a settlement of the issues involved in these
appeals and do hereby stipulate that the terms
of this settlement are set forth below .
4. It is agreed that the Contractor
encountered differing site conditions at the site
of the work .

5. It is agreed that the Contractor attempted
to perform the contract work under defective

specifications.

6. It is agreed that the differing site
conditions and defective specifications caused
changes and additional work and increased the
Contractor 's costs of performing the work and
its planned contract performance time .
7 . It is agreed that the Contractor performed
changes and additional work at the
Government’s direction , also increasing the
Contractor’ s costs of performing the work and
its planned contract performance time by 433
days.

8. It is agreed that the foregoing differing
site conditions , defective specifications ,
changes and additional work entitle the
Contractor to additional compensation in the
amount of $45,500 ,000.00 (“ Settlement
Amount ’’ ) and that the Government will adjust
the contract price to reflect this Settlement
Amount , as it shall be adjusted in accordance
with the terms of this Stipulation .
9. It is agreed that the Settlement Amount
includes compensation for the Contractor’s
increased time of performance .

10. It is agreed that the Government has
previously paid the Contractor $7 ,492 ,436.00
as partial compensation for its increased costs
of performance and that the Contractor will
credit this amount against the Settlement
Amount . It is further agreed that the
$7 , 492 ,436.00 represents payments for the
Contractor's claims only , and not for the claims
of any subcontractor .
11 . It is agreed that the Settlement Amount
includes a payment of $2 , 218, 193.00
representing the gross receipts tax due on the
principal amount of $43, 281 ,807.00 under the
laws of the State of New Mexico .

12. It is agreed that the Government shall
pay interest on the Settlement Amount as
follows:

75,427

A.
The
Government
will
pay
$10 ,017 ,219.00 as the amount of interest
due on the Settlement Amount , through
June 30 , 1990 .

B . The amount of interest due on the
Settlement Amount for the period July 1
through December 31 , 1990 is at a daily rate
of $ 11 , 219.00.
C . The amount of interest paid on the
Settlement Amount for the period after
December 31 , 1990 shall be in accordance
with the Department of the Treasury rates
fixed by the law , on the full amount
remaining due until payment thereof .

13 . It is agreed that , unless specifically
excepted in this Stipulation of Settlement and
Mutual Release , the Contractor does hereby
release the Government from any and all
liability for claims , demands , disputes or any
other issues arising out of the performance by
the Contractor of Contract No . 5-CC-57-00690 ,
which liability is predicated on facts known to
the Contractor at the time of this Stipulation of
Settlement and Mutual Release .
14. It is agreed that , unless specifically
excepted in this Stipulation of Settlement and
Mutual Release , the Government does hereby
release the Contractor from any and all liability
for claims , demands, disputes or any other
issues arising out of the performance by the
Contractor of Contract No. 5-CC-57-00690 ,
which liability is predicated on facts known to
the Government at the time of this Stipulation
of Settlement and Mutual Release .
15. It is agreed that the matters docketed
before the Board as IBCA Nos . 2493 and 2641 ,
the appeals of the Contractor’ s subcontractors,
are specifically excepted from this Stipulation
of Settlement and Mutual Release . No other
exceptions exist .

16. It is agreed and understood that payment
under this Stipulation is contingent upon the
availability of funds and that the Government
will use its best efforts to seek funding for and
pay the Settlement Amount along with
appropriate interest within a reasonable period
of time and that the Mutual Release shall not
operate against the Contractor until such time
as the Government has paid the full Settlement
Amount and all interest due thereon .
17 . It is agreed that for the purposes of any
and all warranty liability on the part of the
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Contractor under the contract , final acceptance
of all work under the contract occurred on July
28, 1989.
18. It is agreed that in the event , for any
reason whatsoever, this Stipulation should fail
to become operative and binding upon the
parties , then it shall be of no force and effect
whatsoever , either as an admission by either
party or otherwise , and the rights of the parties

shall be the same as though this document had
never been executed .

19. It is agreed that this Stipulation will be
submitted jointly by the parties to the Interior
Board of Contract Appeals for entry of
Judgment in the amount of $45 , 500 ,000.00 ,
plus interest in the amounts set forth in this
document .

[1)80-024] AARON FLECK v THE EF HUTTON GROUP INC AND EF HUTTON &
COMPANY INC
United States Court of Appeals , Second Circuit
Judgment delivered May 4 1989
Full text of judgment below

—

—

—

Defendants appealing against
Right of appeal
Stay of proceedings
Arbitration
District Court dismissing appeal and
interlocutory order denying stay of proceedings
subsequently certifying order for appeal Defendants petitioning for permission to appeal
against order Whether permission to appeal against the order can be granted Federal
Arbitration Act , sec 3; I 5( a )( I )( A ) .

—

—

—

—

The defendants’ motion, made under sec 3 of the Federal Arbitration Act , to stay an action
pending arbitration was denied by the District Court . The defendants hied a timely notice of
appeal with the Court of Appeals against that interlocutory order . The defendants' appeal was
dismissed with a direction to the District Court to consider whether it should certify the case
for immediate appeal .
The District Court certified the original interlocutory order for appeal . The defendants
then petitioned the Court of Appeals for permission to appeal against that original order .
Held : petition denied .
1 . The defendants’ petition for permission to appeal was unnecessary because Congress
had provided that an appeal such as this one may be taken as of right (sec 15(a )( 1 )( A ) of the
Federal Arbitration Act ) . Since Congress had granted defendants an appeal as of right , it was
unnecessary for the Court to exercise its discretionary powers.
2. A technical argument might have been made that an appeal as of right could no longer
be timely made after the Court of Appeals had already dismissed the defendants’ first appeal .
Denying the defendants the right to prosecute an appeal which they had diligently pursued
would , however, have been unjust . The defendants’ appeal was therefore deemed as timely
taken.
IHeadnote by the CCH INTERNATIONAL LEGAL EDITORS ]
David F Dobbins , New York City ( Patterson , Belknap , Webb & Tyler , New York City , of
counsel ) for plaintiff .
Jeffrey L Friedman , New York City (Shearson Lehman Hutton Inc , Theodore A Krebsbach ,
of counsel ) for defendant .
Before: Lumbard , Pratt and Miner , Circuit Judges.

PER CURIAM
Lumbard , Pratt , and Miner, Circuit
Judges: For over a year defendants have been
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attempting to appeal an interlocutory order of
Hon . Vincent L. Broderick , District Judge of
the Southern District of New York , dated
January 19 , 1988 . Judge Broderick denied
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1988 by § 1019 of P. L. 100-702 , provided that
an appeal such as this one may be taken as of
right . Section 1019 added a new § 15 to Title 9
of the United States Code. Subdivision
(a )( 1 )( A ) provides that ” [ a ] n appeal may be
taken from an order refusing a stay of any
action under Section 3 of this title ” . Since
congress has now granted defendants an appeal
as of right , it is unnecessary for us to exercise
our discretion under § 1292( b).
[2] A technical argument might be made that
an appeal as of right could no longer be timely
made after this court had already dismissed
defendants' first appeal which under then
applicable law was improper . Denying
defendants the right to prosecute an appeal
which they have diligently pursued would ,
however, under the circumstances of this case ,
be unjust . We therefore deem defendants’
appeal as timely taken and direct the clerk to
calendar the appeal on an expedited basis after
consultation with counsel .

defendants’ motion made under 9 U .S.C. § 3 to
stay this action pending arbitration . Originally
defendants filed a timely notice of appeal . After
the appeal was briefed and argued , another
panel of this court in McDonnell Douglas
Finance Corp . v . Pennsylvania Power and Light
Co . , 849 F. 2d 761 ( 2d Cir . 1988) held on June
15 , 1988 that a motion to stay proceedings
pending compelled arbitration is not subject to
interlocutory appeal absent a certification order
pursuant to 28 U . S .C . § 1292( b ). Accordingly ,
defendants’ appeal was dismissed with a
direction to the district court to consider
whether it should certify the case for immediate
appeal pursuant to 28 U .S .C. § 1292( b ) .
[1] By order dated February 16, 1989 ,
Judge Broderick certified his order of January
19 , 1988 for appeal . Defendants then petitioned
this court pursuant to Rule 5(a ) for permission
to appeal the interlocutory order . Ironically , we
must deny defendants’ petition as now
unnecessary because congress , in November

GKG CARIBE INC & ORS v NOKIA- MOBIRA INC & ORS
United States District Court ( D Puerto Rico )
Judgment delivered November 15 1989
Full text of judgment below
Arbitrability of domestic antitrust claims — Distributor suing supplier for
Arbitration

HI 80-025]

—

—

—

Agreement containing arbitration clause
breach of exclusive distribution agreement
Supplier seeking to compel arbitration and stay the Court proceedings — Distributor
claiming local antitrust legislation precludes arbitration — Whether domestic antitrust
claims are arbitrable — Federal Arbitration Act , sec 2 and 3 .

A distributor sued a supplier for an alleged breach of an exclusive distribution agreement.
The agreement provided that at the option of the supplier any dispute arising under the
agreement could be submitted to arbitration in accordance with the rules of the American
Arbitration Association.

The supplier responded by filing a motion under sec 3 of the Federal Arbitration Act
( FAA ) seeking to compel arbitration and requesting that the distributor’s complaint be
dismissed or the proceedings stayed pending arbitration .

The distributor , relying on American Safety Equipment Corp v PJ Maguire & Co 391 F2d
821 ( 2d Cir 1968 ) , claimed that although the FAA compelled the enforcement of arbitration
clauses in international agreements, the present case involved a domestic antitrust matter,
which was not subject to arbitration.
The issue before the Court was whether it should enforce an arbitration agreement where
the agreement concerned a domestic transaction which was covered by local antitrust law that
excluded arbitration.
Held: defendant’s motion granted , proceedings stayed .
1 . The FAA compels the enforcement of the arbitration clause ( Moses H Cone Memorial
Hospital v Mercury Constructions Corp 460 US 1 , discussed ). The antitrust laws of the
Commonwealth of Puerto Rico could not dictate a different result .
Doyles Dispute Resolution Practice — North America
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2. The reasoning of the US Supreme Court in Mitsubishi Motors v Soler Chrysler
Plymouth 473 US 614, where antitrust claims arising under international transactions were
found to be arbitrable, was applicable with equal force in the domestic context
(Shearson/American Express v McMahon 482 US 220, discussed ).
3. Recent US Supreme Court decisions point toward an increased recognition of the
federal policy favoring arbitration and away from the American Safety doctrine . The mistrust
of arbitration that formed the basis of that 1968 decision no longer conformed with the
assessment of arbitration which has prevailed since then .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Ernesto Gonzalez Pinero , San Juan , PR , for the plaintiff .
Pedro J Santa -Sanchez (O' Neill & Borges) , Hato Rey , PR , for defendant Nokia- Mobira .
Carlos E Jimenez , San Juan , PR , for the defendants Cellular World Inc .
Before: Gierbolini District Judge .
Gierbolini , District Judge: Plaintiff has filed
the present action seeking damages as a result
of an alleged breach of an exclusive distributor
agreement. Jurisdiction invoked pursuant to 28
U .S .C. §§ 1331 , 1332 and 1337 is not in
controversy .
Now pending is a motion filed by
co-defendant Nokia- Mobira , Inc . ( NokiaMobira ) requesting that the complaint be
dismissed or the proceedings stayed pending
arbitration . It appears from the exhibits
attached to co-defendant’ s motion that
Nokia-Mobira has given notice of the exercise
of its contractual option under the arbitration
provision of Clause XVI of the distributor
agreement executed by Nokia- Mobira and
plaintiff GKG Caribe , Inc . d/b/a Microage and
d/b/a Cellular One (Cellular One ). The
appearing co-defendant has also informed
plaintiff that all claims asserted against it must
be submitted to arbitration in accordance with
the terms of the distributor agreement . Plaintiff
Cellular One has filed an opposition .

Plaintiff Cellular One , a Puerto Rico
corporation entered into a distributor agreement
with co-defendant Nokia-Mobira, a Florida
corporation for the exclusive distribution of
co-defendant’ s products in Puerto Rico . The
agreement provided that at the option of
Nokia-Mobira any dispute arising under the
same could be submitted to arbitration in
Florida in accordance with the rules of the
American Arbitration Association .
The arbitration provision provides in relevant
part as follows:

H 80-025

At the option of Nokia- Mobira , however ,
which must be exercised in writing by
registered or certified mail , any dispute
arising hereunder shall be settled in Florida
before the American Arbitration Association
pursuant to the association rules then in
effect and the arbitration award shall
become binding on the parties.
Relying on this provision , Nokia- Mobira
moved to compel arbitration of plaintiffs
claims pursuant to Section 3 of the Federal
Arbitration Act , 9 U .S .C. § 3, and requested
that the present action be dismissed or that
pending
these
proceedings be stayed
arbitration .
The issue before us is whether we should
enforce an agreement to arbitrate when it
involves a domestic transaction covered by
local antitrust law which forecloses the
intended arbitration . See 10 L . P. R . A . §§
278-278d ( Law No . 75 of June 23, 1978 ).
The Federal Arbitration Act (the Act ) , 9
U .S .C. § 1 et seq. provides the starting block
for our analysis. Specifically , Section 2 of the
Act states in relevant part:
A written provision in any maritime
transaction or a contract evidencing a
transaction involving commerce to settle by
arbitration a controversy .. . shall be valid ,
irrevocable, and enforceable , save upon
such grounds as exist at law or in equity for
the revocation of any contract .
The Act establishes a federal policy favoring
arbitration , Moses H . Cone Memorial Hospital
v . Mercury Construction Corp . 460 U .S . 1 ,
24, 103 S .Ct. 927 , 941 , 74 L . Ed . 2d 765 (1983)
y

© 1991 CCH International

3 8 91

GKG Caribe Inc & Ors v Nokia-Mobira Inc & Ors
(1991) 1 ADRD (North America) H80-025 ( Gierbolini District Judge)

we
that
requiring
vigorously enforce
agreements to arbitrate . Dean Witter Reynolds
v. Byrd , 470 U .S. 213, 221 , 105 S .Ct . 1238,
1242, 84 L.Ed . 2d 158 (1985 ). The above cited
provision and the Act as a whole manifest a
liberal federal policy favoring arbitration
agreements , Moses H . Cone Memorial Hospital ,
460 U .S. at 24 , 103 S . Ct . at 941 ; and creates a
body of federal substantive law establishing and
regulating the duty to honor an agreement to
arbitrate . Id . at 25 , n . 32 , 103 S . Ct . at 942 , n .
32.

Faced with a request to compel arbitration ,
we must determine whether the parties agreed
to arbitrate the dispute and apply the federal
substantive law of arbitrability applicable to
any arbitration agreement within the coverage
of the Act . Moses H . Cone Memorial Hospital ,
460 U .S . at 24 , 103 S .Ct . at 941 ; see Prima
Paint Corp . v . Flood & Conklin Mfg . Co . , 388
U . S . 395 , 400-404, 87 S . Ct . 1801 , 1804-06,
182 L . Ed . 2d 1270 ( 1967 ); Southland Corp . v.
Keating , 465 U .S. 1 , 12 , 104 S .Ct. 852 , 859,
79 L . Ed . 2d 1 ( 1984) . That body of law advises:

that questions of arbitrability must be
addressed with a healthy regard for the
federal policy favoring arbitration .. . The
Arbitration Act establishes that , as a matter
of federal law , any doubts concerning the
scope of arbitrable issues should be resolved
in favor of arbitration , whether the problem
at hand is the construction of the contract
language itself or an allegation of waiver,
delay or a like defense to arbitrability .

Moses H . Cone Memorial Hospital , 460 U .S . at
24-25 , 103 S .Ct . at 941-42 . Absent compelling
considerations such as the sort of fraud or
overwhelming economic power that would
provide grounds for the revocation of any
contract , 9 U .S .C. § 2, Southland Corp . , 465
U . S. at 16 , n . 11 , 104 S. Ct . at 861 , n . M ; The
Bremen v . Zapata Off - Shore Co. , 407 U .S . 1 ,
15 , 92 S .Ct . 1907 , 1916, 32 L . Ed . 2d 513
(1972), agreements to arbitrate must be
enforced . Dean Witter Reynolds , Inc . , 470 U .S .
at 218, 105 S .Ct . at 1241 .
Although plaintiff concedes that the Federal
Arbitration Act compels the enforcement of
arbitration clauses in international agreements ,
it contends the present case involves a domestic
antitrust matter which is not subject to
arbitration according to American Safety
Equipment Corp . v . J . P . Maguire & Co . , 391

7C

’

43 -i

F. 2d 821 ( 2d Cir. 1968). Since plaintiffs
arguments fail to persuade us that domestic
antitrust matters require different treatment than
international agreements governed by federal
antitrust laws , we disagree .
In Mitsubishi Motors v . Soler Chrysler
Plymouth , 473 U .S . 614, 105 S .Ct . 3346, 87
L. Ed . 2d 444 ( 1985 ) , the Court found that
respondents ' antitrust claims were arbitrable
pursuant to the arbitration act . The Court
carefully scrutinized the American Safety
doctrine in the international context and , after
addressing each of its four ingredients, it
nevertheless proceeded to enforce the
arbitration agreement . Regarding the exception
contained in American Safety the Court noted
that:
Notwithstanding the absence of any explicit
support for such an exception in either the
Sherman Act or the Federal Arbitration Act ,
the Second Circuit there reasoned that “ the
pervasive public interest in enforcement of
the antitrust laws , and the nature of the
claims that arise in such cases , combine to
make .. . antitrust claims ... inappropriate
for arbitration . ”
Mitsubishi Motors , 473 U . S . at 629, 105 S .Ct.
at 3355 . Finding it unnecessary , the Court did
not address the legitimacy of the American
Safety doctrine as applied to agreements to
arbitrate arising from domestic transactions.
Legal developments occurring after the Second
Circuit’ s ruling was issued approximately
twenty years ago have significantly eroded its
vitality to the extent that the Supreme Court , if
confronted squarely with the issue of its
continued applicability , would most certainly
discard said doctrine .
The American Safety doctrine incorporates
the following four ingredients: ( 1 ) private
parties play a pivotal role in assisting
governmental enforcement of the antitrust laws
by means of the private action for treble
damages; ( 2 ) the strong possibility that
contracts which generate antitrust issues may be
militates against
contracts of adhesion
automatic forum determination by contract ; (3)
antitrust issues, prone to complication , require
sophisticated legal and economic analysis , and
therefore are ill-adapted to strengths of the
arbitral process, i .e . , expedition , minimal
requirements of written rationale , simplicity ,
resort to basic concepts of common sense and
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simple equity ; and (4) just as issues of war and
peace are too important to be vested in the
generals, ... decisions as to antitrust regulation
of business are too important to be lodged in
arbitrators chosen from the business community
particularly those from a foreign community
that has had no experience with or exposure to
our law and values. See American Safety , 391
F. 2d at 826-827 .

—

Each of these concerns was addressed by the
Court in Mitsubishi Motors and found to be
lacking . In so doing , the Court reasoned that
the mere appearance of an antitrust dispute did
not warrant invalidation of the selected forum
absent a showing that the arbitration clause was
tainted . A party could attempt to make a
showing that would justify setting aside the
forum-selection clause such as that the
agreement was affected by fraud , undue
influence , or - overweening bargaining power;
that enforcement would be unreasonable and
unjust; or that proceedings in the contractual
forum will be so gravely difficult and
inconvenient that [ the resisting party ] will for
all practical purposes be deprived of his day in
court . The Bremen , 407 U .S . at 12 , 15 , 18 , 92
S .Ct . at 1914, 1916 , 1917 . Absent such a
showing as in the present case , there is no basis
for assuming the forum inadequate or its
selection unfair.
The Court also determined that the potential
complexity of antitrust matters alone was not
sufficient to ward off arbitration . In this
respect , it was noted that adaptability and
access to expertise are hallmarks of arbitration ,
that the anticipated subject matter of the dispute
could be taken into account when appointing
the arbitrators , and that arbitral rules usually
provided for the participation of experts. It also
rejected “ the proposition that an arbitration
panel will pose too great a damage of innate
hostility to the constraints on business conduct
that antitrust law imposes ." Id ., 473 U .S. at
634 , 105 S.Ct . at 3357. The Court declined to
indulge the presumption that the parties and
arbitral body would be unable or unwilling to
retain competent , conscientious and impartial
arbitrators.
It then addressed the final concern which it
considered the core of the American Safety
doctrine , “ the fundamental importance to
American democratic capitalism of the regime
of the antitrust laws." Id . , at 634, 105 S.Ct. at
3357. It recognized that the private cause of

H80-025

-

action played a vital role in enforcing this
regime . The Court after examining the
legislative intent behind Section 4 of the
Clayton Act , emphasized that the primary
function of the treble damages cause of action
was compensatory . It noted that the prospective
litigant could provide in advance for a mutually
agreeable procedure whereby he would seek his
antitrust
and
settle
recovery
other
controversies. It concluded that “ so long as the
prospective litigant may vindicate its statutory
cause of action in the arbitral forum , the statute
will continue to serve both its remedial and
deterrent function . " Id . at 637, 105 S .Ct . at
3359; see also Shearson/ American Express v .
McMahon , 482 U .S. 220 , 107 S.Ct . 2332, 96
L. Ed . 2d 185 (1987 ). Although the holding in
Mitsubishi was limited to international
transactions, we find that this reasoning should
apply with equal force in the domestic context .
Clearly , the mistrust of arbitration that formed
the basis for the American Safety case in 1968
does not conform with the assessment of
arbitration which has prevailed since then .

In Shearson / American Express , supra , the
upon
heavily
Supreme Court
relying
Mitsubishi , held that both RICO claims and
claims brought under section 10( b ) of the
Securities Exchange Act of 1934, 15 U .S .C. §
78j( b ) were subject to arbitration . It reaffirmed
the holding of Mitsubishi to the effect that
arbitral tribunals were readily capable of
dealing with the factual and legal complexities
of antitrust claims: that there was no reason to
assume at the outset that arbitrators would not
follow the law , and that although judicial
scrutiny of arbitration awards was limited , the
same was sufficient to ensure that arbitrators
complied with the requirements of the statute.
Id . , 482 U .S . at 232 , 107 S .Ct . at 2340 .
Moreover, in Scherk v. Alberto-Culver Co. , 417
U .S . 506 , 94 S .Ct . 2449, 41 L. Ed . 2d 270
( 1974) ,
the Court emphasized certain
considerations in the context of an international
arbitration agreement which also apply in the
present situation:
A contractual provision specifying in
advance the forum in which disputes shall
be litigated and the law to be applied is ...
an almost indispensable precondition to
achievement of the orderiiness and
predictability essential to any international
business transaction ...
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A parochial refusal by the courts of one
country to enforce an international
arbitration agreement would not only
frustrate these purposes, but would invite
and
destructive
unseemly
mentally
jockeying by the parties to secure tactical
litigation advantages ...
[ It would ] damage the fabric of international
commerce and trade , and imperil the
willingness and ability of business to enter
into international commercial agreements.
417 U .S. at 516-517, 94 S . Ct . at 2455-56.
was
Alberto-Culver
Consequently ,
Co.
required to honor its bargain and compelled to
seek its remedies before the international
arbitral tribunal as agreed upon by the parties .
See also Stewart Org . , Inc . v . Ricoh Corp . , 487
U .S. 22 , 108 S .Ct . 2239, 101 L. Ed . 2d 22
( 1988 ) (a dealership case in which the Court
voiced similar considerations in the context of a
forum -selection clause ). Thus , the recent
Supreme Court decisions point toward

increased recognition of the federal policy
favoring arbitration and away from the
American Safety doctrine , which we think
with all due deference
has become invalid .

—

—

In conclusion , we find that the Federal
Arbitration Act compels the enforcement of the
arbitration clause in the distributorship
agreement executed by Nokia- Mobira and
Cellular One . The antitrust laws of the
Commonwealth of Puerto Rico cannot dictate a
different result . Thus , all claims asserted in the
complaint including the antitrust claims must be
submitted to arbitration .
Wherefore , in view of the foregoing,
co-defendant Nokia-Mobira’ s motion is hereby
GRANTED and the present proceedings are
hereby stayed pending arbitration . Once
arbitration has concluded , the parties are
instructed to inform the court if any further
matters remain for disposition in this forum .

SO ORDERED.

[1180-026] SCHULTZ v SUBARU OF AMERICA INC et al
Supreme Judicial Court of Massachusetts
Judgment delivered May 9 1990
Full text of judgment below

——

—

Recovery of attorney fees
Plaintiff successful in statutory- prescribed
Arbitration
Plaintiff seeking recovery of attorney fees
District Court refusing claim
arbitration
Plaintiff appealing
Whether attorney fees are recoverable .

—

—

—

The plaintiff purchased a new automobile from an authorized dealer of the defendant.
After experiencing problems with the vehicle , which the dealer had failed to correct, the
plaintiff tendered the vehicle to the defendants who refused to accept it. The plaintiff instigated
arbitration pursuant to the “ new car ” arbitration procedures set down by Chapter 90 of the
Massachusetts Code .
The plaintiff was successful in this action and subsequently filed an action in the District
Court to recover attorney fees pursuant to Chapter 93A , sec 9(4) of the Code . The Judge ruled
that the damages sought were not recoverable. The plaintiff appealed to the Appellate division
who dismissed the appeal . The plaintiff then appealed to the Supreme Court.
Held: appeal dismissed .
1 . Attorney fees were generally not recoverable in the Commonwealth without statutory
authorization .
2. The provision on which the plaintiff relied only provided for the recovery of attorney
fees for actions commenced under Chapter 93A , sec 9 not Chapter 90 proceedings. Since the
plaintiff referred to no other statute authorizing such an award the District Court judgment
was affirmed .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS]
Osier L Peterson , Newton , for plaintiff . Brian A Davis for defendants.
Before: Liacos CJ , Abrams , Nolan , Lynch and O’ Connor JJ .
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Liacos CJ , Abrams, Nolan , Lynch and
O’Connor JJ:
RESCRIPT .
The plaintiff purchased a new automobile
from the defendants’ authorized dealer . After
experiencing problems with the vehicle , which
the dealer failed to correct , the plaintiff
tendered the vehicle to the defendants. The
defendants did not accept the tender, and the
plaintiff requested State-certified “ new car’ ’
arbitration pursuant to G . L. c . 90, § 7 N '/2( 6)
(1988 ed . ) . After a hearing , an arbitrator
directed the defendants to refund the plaintiff
$11 , 165.78 and to accept the return of her
vehicle . The defendants promptly complied
with the arbitrator 's decision . The plaintiff then
filed in the District Court an action under G . L .
c. 93A , § 9(4) ( 1988 ed .) , to recover her
attorney ’ s fees incurred in connection with the
arbitration proceeding . A judge ruled that
“ [ t ]he damages that the Plaintiff seeks are not
recoverable under Massachusetts Law ." The
plaintiff requested a report to the Appellate
Division of the District Court . The Appellate
Division dismissed the report . The plaintiff
appealed , and we transferred the case here on
our own initiative .
[1, 2] Generally , attorney’ s fees are not
recoverable in this Commonwealth without
statutory authorization . Kohl v . Silver Lake

Motors , lnc . 369 Mass. 795, 801 , 343 N .E.2d
375 ( 1976). The plaintiff’ s sole argument is
that the arbitrator found that the defendants had
violated G . L. c. 90 , § 7 N '/2 , that § 7 N Vi( l )
provides that such violations are per se unfair
or deceptive acts under G .L . c . 93A , § 2 , and
that , therefore , c . 93A , § 9( 4) , entitles her to
attorney’s fees.
Chapter 93A , § 9(4) , provides in relevant
part: “ If the court finds in any action
commenced hereunder that there has been a
violation of section two , the petitioner shall , in
addition to other relief provided for by this
section and irrespective of the amount in
controversy , be awarded reasonable attorney ’ s
fees and costs incurred in connection with
said action” (emphasis added ). By the
unambiguous language of the statute, attorney’ s
fees may be recoverable if they were incurred
in connection with an action commenced under
c . 93A , § 9. The attorney ’ s fees that the
plaintiff seeks to recover were incurred in
connection with the arbitration pursuant to G .L .
c . 90 , § 7 N /2 , not in connection with an action
under c. 93A , § 9 . Therefore , § 9(4) does not
authorize an award of attorney’ s fees in this
case . Since the plaintiff points to no other
statute authorizing such an award , and we are
aware of none , we affirm the judgment below .
Judgment affirmed .
t

‘

[ H 80-027] MARCHETTO & ANOR v DeKALB GENETICS CORPORATION & ORS
United States District Court ( ND Illinois )

Judgment delivered May 9 1989
Full text of judgment below
Arbitration International agreement Enforcement of a foreign arbitration agreement
Parties entering into shareholder
Law to apply to questions of enforceability
Agreement containing arbitration clause — Arbitration clause designating
agreement
Plaintiffs suing for damages
Defendants seeking to have matter
Italy as the forum
dismissed and compel Italian arbitration — Plaintiffs claiming arbitration incapable of
What law governs questions
performance — Whether arbitration clause is enforceable
Convention on the
Federal Arbitration Act , sec I - 14 ; and 203
of enforceability
Recognition and Enforcement of Foreign Arbitral Awards , Art II .
The Italian plaintifTs and an American corporation created a joint venture company to
operate in Italy . Each of the parties owned 50% of the company’ s outstanding common stock .
The parties to the joint venture entered into a shareholders’ agreement which stipulated
that any sale of outstanding stock must be consented to by the remaining shareholders and an
opportunity given to them to purchase the shares. The agreement also provided for the
arbitration in Rome of any shareholder disputes.
The American corporation subsequently changed its name and sold its shares to a
partnership ( “ the partnership” ). The partnership was between the American corporation and

—

—
—

—

—

—
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another company . This sale occurred without the provisions of the shareholders’ agreement
being adhered to. The original American corporation then split into three entities, one of which
was a “ successor” company and another became the partner in the partnership.
The plaintiffs sued the successor corporation , the partnership and both of the companies
that constituted the partnership. They claimed that the tranfers of the Italian company stock
effected by the defendants violated the shareholder agreement. The plaintiffs sought damages
for the breaches of the agreement , and for the defendants’ tortious interference with the
agreement.
The defendants filed a motion seeking to have the action dismissed and to compel
arbitration in Italy . This motion relied upon the 1958 Convention on the Recognition and
Enforcement of Foreign Arbitral Awards ( “ the Convention ” ) and the provisions of the Federal
Arbitration Act that governed the Convention’s application .
The plaintiffs, in reliance on Art 11( 3) of the Convention , claimed that the arbitration
clause was incapable of performance because:
(a ) Italian law would not enforce an agreement where , as in this case , three of the four
defendants were not parties to the shareholder agreement; and
(b) the plaintiffs’ claim for tortious interference was non -arbitrable under Italian law
because it was beyond the scope of the arbitration clause .
Held: judgment for the defendants.
1 . The federal policy favoring arbitration compelled the Courts to vigorously enforce
arbitration clauses in commercial contracts. Any doubts regarding the validity of an
arbitration clause musj be resolved in favor of arbitration . This policy applied with special
force in the area of international commerce .
2. Section 203 of the Federal Arbitration Act ( FAA ) provided that the validity of an
arbitration agreement was to be determined by reference to the FAA and the federal
substantive law of arbitrability .

3. Federal law permitted non-parties to an arbitration agreement to participate in the
arbitration proceedings. Federal law also dictated that the arbitration clause was open ended
and the tort claim fell within its scope. If , however, a question of fact existed on this second
point , the scope of the arbitration clause was itself a proper question for arbitration. Therefore
the Court found that the arbitration clause was valid and enforceable .

IHeadnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Kurt L Schultz , W Gordon Dobie , and Kyle L Harvey ( Winston & Strawn ) , Chicago , Ill , for
the plaintiffs.
William O Fifield , Geraldine M Alexis , Darlene A Vorachek , and Gail C Washington (Sidley
& Austin ), Chicago , Ill , for the defendants.
Before: Conlon District Judge.

Conlon , District Judge: Plaintiffs Marco
Antonio Marchetto and Isabella Marchetto
( “ the Marchettos") brought this action against
defendants DeKalb Genetics Corporation
( “ DeKalb
Genetics") , DeKalb Energy
Company ( “ Dekalb Energy " ) , DeKalb- Pfizer
Genetics and Pfizer Genetics Inc. ( “ Pfizer
Genetics") (collectively , “ the defendants")
Doyles Dispute Resolution Practice

—

claiming they breached and tortiously interfered
with a shareholder agreement . Jurisdiction is
based on 28 U .S .C. §1332 . The defendants
move to dismiss under Fed . R . Civ , P. 12( b )( 1 ) .
FACTS
The parties to this dispute are shareholders of
DeKalb Italiana S . p . A . ( “ DeKalb Italiana" ) .
Complaint fl . DeKalb Italiana is an Italian
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corporation engaged in the business of
manufacturing and selling agricultural and
vegetable products. Id . at 1) 12. The company
was formed in 1963 as a joint venture between
Inc .
Agricultural
Association ,
DeKalb
( “ DeKalb Agricultural") and two Italian
citizens , Antonio and Sergio Marchetto ( “ the
Marchetto Group"). At the time of its
incorporation , DeKalb Agricultural and the
Marchetto Group each owned fifty percent of
the outstanding common stock of DeKalb
Italiana . Id . at 1) 13. They also entered into a
shareholder agreement that restricted a
shareholder’ s ability to transfer shares without
the consent of the remaining shareholders and
without offering the other shareholders the
opportunity to purchase the shares. Id . at 1) 15.
The agreement was later amended to provide
for arbitration of any shareholder disputes by a
panel of arbitrators in Rome , Italy . Marchetto
Response , Ex . B .

DeKalb Agricultural subsequently changed
its name to DeKalb Corporation ( “ DeKalb").
Id . at 1[ 13. On July 15, 1982 , DeKalb sold its
shares in DeKalb Italiana to DeKalb-Pfizer
Genetics, a partnership formed between
DeKalb and Pfizer Genetics , Inc. Id . at 1) 16.
DeKalb sold its shares without the knowledge
or consent of the Marchetto Group and without
offering the Marchetto Group the opportunity to
purchase the shares. Id . Six years later , DeKalb
reorganized into three publicly traded
companies: DeKalb Energy , the successor
corporation to DeKalb , DeKalb Genetics, and
Pride Petroleum Services , Inc. Id . at 1)1) 6 , 7 .
DeKalb Genetics replaced DeKalb as a partner
in DeKalb-Pfizer Genetics . Id . at 1) 17 .
The Marchettos now claim that the transfers
of DeKalb Italiana stock effected by the
defendants violated the shareholder agreement .
Count I of the complaint alleges a breach of the
agreement. Count II alleges the defendants
tortiously interfered with the agreement. The
defendants move to dismiss on the basis of the
arbitration clause . They claim this dispute
should be resolved in Italy .

DISCUSSION
When considering a motion to dismiss , the
court views the allegations of the complaint in
the light most favorable to the plaintiff and
accepts as true all well pleaded material facts.
City of Milwaukee v . Saxbe , 546 F.2d 693, 704
(7 th Cir . 1976);
Bruss Co . v. Allnet

If 80-027
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Communications Services , Inc . , 606 F.Supp.
401 , 404 ( N . D. I11. 1985 ). The complaint will
not be dismissed unless it is beyond doubt that
no facts are alleged to support the claim . Id .
[1] The Federal Arbitration Act ( “ the
Arbitration Act" ) , 9 U .S .C . § 1 et seq . ,
governs the enforcement , interpretation and
validity of arbitration clauses in commercial
contracts . Moses H . Cone Memorial Hospital v .
Mercury Construction Corp . , 460 U .S. 1 ,
24-25 , 103 S . Ct . 927 , 941 , 74 L. Ed .2d 765
( 1983 ); Snyder v . Smith , 736 F.2d 409 , 417
(7 th Cir . 1984); Zell v . Jacoby- Bender , Inc . , 542
F. 2d 34, 37 (7 th Cir . 1976). The Arbitration Act
provides that arbitration agreements “ shall be
valid , irrevocable , and enforceable , save upon
such grounds as exist at law or equity for the
revocation of any contract". 9 U .S .C. § 2.
This language creates a presumption in favor of
arbitration . Mitsubishi Motors Corp . v. Soler
Chrysler - Plymouth , 473 U .S. 614, 625 , 105
S.Ct . 3346, 3353, 87 L. Ed . 2d 444 ( 1985);
Moses H . Cone Memorial Hospital , 460 U .S. at
24-25 , 103 S.Ct . at 941-42; Snyder , 736 F. 2d
at 417; In re Oil Spill by Amoco Cadiz , 659 F. 2d
789 , 795 (7th Cir . 1981 ). This means courts
must vigorously enforce arbitration clauses in
commercial contracts. Id . Any doubts
regarding the validity of an arbitration clause
mut be resolved in favor of arbitration . Id .
[ 2] The federal policy favoring arbitration
applies with special force in the area of
international commerce. Mitsubishi Motors
Corp . , 413 U .S . at 629-31 , 105 S .Ct. at
3355-56; Scherk v. Alberto Culver Co ., 417
U .S . 506, 516- 17 , 94 S.Ct . 2449, 2455-56, 41
L. Ed . 2d 270 ( 1974 ); In re Oil Spill by Amoco
Cadiz , 659 F.2d at 795; Karlberg European
v.
JK - Josef
Tans pa ,
Inc .
Kratz
Vertriebsgesellschaft , 618 F.Supp. 344, 347
( N . D . Ill . 1985 ). In 1970 , the United States
became a party to the Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards ( “ the Convention"). 3 U .S .T.
2517 , T . I . A .S . No. 6997 reprinted in 9 U .S .C .
§ 201 ( 1980 Supp . ); Scherk , 417 U . S. at 520
n. 15, 94 S .Ct . at 2457-58 n . 15. The
Convention and its enabling legislation , 9
U .S .C. § 201 et seq . , were designed to
encourage the arbitration of international
commercial disputes and to unify the standards
by which agreements are enforced . Scherk , 417
U .S . at 520 n . 15, 94 S .Ct. at 2457-58 n . 15.
By acceding to the Convention , the United

-
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States joined other signatory nations in
proclaiming a willingness to enforce arbitration
clauses
international
in
commercial
agreements. Id . at 516 n . 10 , 94 S .Ct . at 2451
n . 10 . Rhone Mediterranee Compagnia v .
Achille Lauro , 712 F. 2d 50 , 53-54 (3d
Cir . 1983) .
[3] The strong presumption favoring
enforcement
of
arbitration clauses in
international commercial agreements divests
this court of substantial discretion in deciding
whether to order arbitration . Sedco v . Petroleos
Mexicanos Mexican Nat ' l Oil Co . , 767 F. 2d
1140 , 1144-45 ( 5th Cir . 1985); Snyder , 736
F. 2d at 418 , 419; Ledee v. Ceramiche Rag no ,
684 F. 2d 184 , 186-87 ( 1 st Cir . 1982 ); In re Oil
Spill by Amoco Cadiz , 659 F. 2d at 795 -96. The
Convention requires this court to inquire
whether ( I ) there is a written arbitration
agreement ; ( 2 ) the agreement provides for
arbitration in a signatory country; ( 3) the
agreement arises out of a commercial legal
relationship; and (4) the commercial transaction
has a reasonable relationship to a foreign state .
Sedco , 767 F . 2d at 1144-45; Ledee , 684 F. 2d
at 186-87 . If these factors are met , arbitration is
mandatory . Id .
[4] There is no dispute that these factors are
present in this case. Italy is a signatory country .
9 U .S .C . § 201 . The shareholder agreement
unquestionably embodies a legal relationship.
The arbitration clause was incorporated into
this agreement through a written amendment .
Moreover , the allegedly unlawful transfers of
DeKalb Italiana stock have a reasonable
relationship to Italy because they involve an
Italian company and allegedly damaged an
Italian shareholder group.
The Marchettos ignore these factors. They
the arbitration
clause
is
argue that
unenforceable under Article 11(3) of the
Convention . 9 U .S .C . § 201 . Article 11( 3)
provides:
The court of a Contracting State , when
seized of an action in a matter in respect of
which the parties have made an agreement
within the meaning of this article , shall at
the request of one of the parties, refer the
parties to arbitration , unless it finds that said
agreement is null and void , inoperative or
incapable of being performed .
Id . The Marchettos contend this arbitration
clause is incapable of performance because

75,437

Italian law will not enforce an arbitration
agreement where , as here , three of the four
defendants are not parties to the agreement.
They also argue that their claim for tortious
interference in Count II is nonarbitrable under
Italian law because it is beyond the scope of the
arbitration clause.

[5] These arguments are without merit . The
possibility that Italian law might divest a panel
of Italian arbitrators of jurisdiction is not
determinative of this court ’ s duty to enforce
an otherwise valid arbitration agreement .
Mitsubishi Motors Corp . , 473 U .S . at 629-31 ,
105 S . Ct . at 3355-56; Scherk , 417 U .S.
at 517- 19 , 94 S .Ct at 2456-57; Rhone
Mediterranee Compagnia , 712 F. 2d at 53-54.
Section 203 of the Act provides that:
[a]n action or proceeding falling under the
Convention shall be deemed to arise under
the laws and treaties of the United States.
9 U .S .C . § 203 . This means that the validity of
an arbitration agreement is determined by
reference to the Arbitration Act and the federal
substantive law of arbitrability . Moses H . Cone
Memorial Hospital , 460 U .S. at 24, 103 S.Ct .
at 941 ; Scherk , 417 U . S . at 520 , 94 S . Ct . at
2457; Rhone Mediterranee Compagnia , 712
F. 2d at 54; Zell , 542 F. 2d at 37.
[6] Federal law permits non - parties to an
arbitration agreement to participate in the
arbitration proceedings. Moses H . Cone
Memorial Hospital , 460 U .S . at 20 , 103 S .Ct .
at 939 citing C. Itoh & Co . v. Jordan Int' l Co . ,
552 F. 2d 1228 , 1231 -32 (7th Cir . 1977 ).
DeKalb Energy is a party to the shareholder
agreement and arbitration clause because it
is the successor corporation to DeKalb
Agricultural . Because the Marchettos and
DeKalb Energy are parties to the arbitration
clause , the other defendants may also be joined
in the arbitration proceeding . Id .
[7] The presumption favoring arbitrability
also applies to the Marchettos’ tort claim .
Count II alleges that the defendants
intentionally and willfully interfered with the
shareholder agreement . The arbitration clause
provides for a panel of Italian arbitrators to
resolve all disputes pertaining to or arising out
of the agreement or a breach of the agreement .
This arbitration clause is open -ended . See
Sauer Getriebe KG v . White Hydraulics , Inc . ,
715 F. 2d 348, 350 (7th Cir. 1983 ). Because the
Marchettos’ tort claim alleges that the transfer
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of shares violated the shareholder agreement , it
falls within the scope of the arbitration clause .
Id . However , even assuming that a question of
fact exists on this issue , the scope of the
arbitration clause is itself a proper question for
arbitration . Moses H . Cone Memorial Hospital ,
460 U .S . at 24-25 , 103 S.Ct . at 941 -42; Societe
Generale de Surveillance , S . A . v . Raytheon
European Management and Systems Co . , 643
F. 2d 863, 869 ( 1 st Cir. 1981 ); Butler Products
Co . v. Uni Strut Corp . , 367 F. 2d 733, 736 ( 7th
Cir . 1966) . Therefore , this court is without
authority to sever the Marchettos’ tort claim
and hold that it is nonarbitrable . Id .
The Marchettos respond by arguing that even
under federal law , this arbitration clause is
unenforceable . They rely on Volt Information
Sciences , Inc . v . Board of Trustees of Leland
Stanford Junior Univ . ( 1991 ) 1 ADRD ( North
, 109 S. Ct .
America ) H 80-006;
U .S .
1248, 103 L. Ed . 2d 488 ( 1989 ) , for the
proposition that an arbitration agreement is
unenforceable where claims are asserted against
entities that are not formal parties to the
agreement . In Volt , the Supreme Court affirmed
a California court’ s decision to stay arbitration
pending resolution of related litigation
involving entities that were not parties to
the arbitration agreement. Id . 109 S .Ct . at
1254-55. The California court based its
decision on the California rules of arbitration .
Id . at 1253. The Supreme Court held that the
California rules were not preempted by the
Arbitration Act because the parties specifically
incorporated the California rules into their
arbitration agreement . Id . at 1254-55 . Volt
reaffirms the established principle that
arbitration agreements are contracts , enforceable according to their terms . Id . It does not
upset the rule that non - parties to an arbitration
agreement may participate in arbitration
proceedings. Moses H . Cone Memorial
Hospital , 460 U .S. at 20 , 103 S . Ct . at 939; C .
Itoh & Co. , 552 F. 2d at 1231 -32 . Accordingly ,
Volt is restricted to its facts and has no bearing
on this dispute .

—

—

Finally , the Marchettos argue that federal
law prohibits the enforcement of an arbitration
agreement where it is clear foreign law divests
the arbitrators of jurisdiction . This is another
way of saying that the validity of an arbitration
agreement is determined by the law of the place
of arbitration . The Supreme Court has
addressed this argument and flatly rejected it:

f 80-027
[A

There is no reason to assume at the outset of
the dispute that international arbitration will
not provide an adequate mechanism . To be
sure, the international arbitral panel owes no
prior allegiance to the legal norms of
particular states; hence it has no direct
obligation to vindicate their statutory
dictates . The tribunal , however , is bound to
effectuate the intentions of the parties .
Mitsubishi Motors Corp . , 473 U .S. at 636, 105
S.Ct . at 3358-59. Underlying the Supreme
Court ’ s willingness to enforce arbitration
agreements is the assumption that signatory
nations to the Convention will honor arbitration
agreements and reject challenges to arbitration
based on legal principles unique to the
signatory nation . Scherk , 417 U .S . at 520
n . 15, 94 S .Ct . at 2457-58; Rhone
Mediterranee Compagnia , 712 F. 2d at 53-54.
Italy is a signatory nation and presumably will
clause.
Rhone
this
arbitration
honor
Mediterranee Compagnia , 712 F. 2d at 54;
Matter of Ferrara S . p . A ., 441 F.Supp. 778,
781 (S. D. N . Y . 1977 ).

[8] This conclusion is reinforced by the
defendants’ Italian law expert who states that
Italian courts recognize that the Convention
vests Italian arbitration panels with plenary
jurisdiction over international commercial
disputes. Defendants’ Reply Mem . , Ex . A 1) 8.
Once an Italian arbitration panel asserts
jurisdiction in an international commercial
matter , Italian courts lose their concurrent
jurisdiction . Id . The Marchettos also rely on an
affidavit of an Italian law expert . Their affidavit
alleges that an Italian arbitration panel would
not exercise jurisdiction over this dispute .
Marchetto Response Mem . Ex . C . At most ,
this affidavit creates a question of fact
regarding the arbitration panel 's jurisdiction .
This is a subject that must be addressed by the
Italian arbitration panel . Moses H . Cone
Memorial Hospital , 460 U .S . at 24-25, 103
S .Ct . at 941 -42; Societe Generate de
Surveillance , 643 F. 2d at 869; Butler Products
Co . , 367 F . 2d at 736 .

CONCLUSIONS
The Marchettos have failed to support their
argument that the arbitration clause is incapable
of performance under Article 11( 3) of the
Convention . The court finds that the arbitration
clause is valid and enforceable . Accordingly ,
this action is dismissed without prejudice .
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Ledee , 684 F. 2d at 187; McCreary Tire &
Rubber Co. v. CEAT S .p . A . , 501 F. 2d 1032,
1038 (3d Cir . 1974); McDonnell Douglas Corp .
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DAVIS v GAONA
Supreme Court of Georgia
Judgment delivered September 27 1990
Full text of judgment below
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Arbitration Constitutionality of court -annexed arbitration scheme Right to jury trial
Equal protection
Separation of powers
Plaintiff referred under local court rules
to non- binding arbitration
Plaintiff challenging the constitutionality of the rule
Whether arbitration scheme constitutional .

—

—

—

—

—

The plaintiff, a litigant involved in a civil action , was referred to arbitration under a local
court rule. The rule had been approved by the Supreme Court, and provided that persons
seeking damages relief up to $25,000 would be referred by the court to compulsory non binding
arbitration Additionally , the rule provided that parties could file for a new trial within 30 days
from the date the award was posted.
If, however , the party filing for the new trial did not substantially improve its position at
trial the court , pursuant to the rule, could tax the arbitration panel’s fees against that party
“ Substantial improvement ” was defined by the rule as a reversal of the award or an increase
or decrease of the award by 15%.
The plaintiff filed a motion for injunctive relief and to have the local court rule declared
unconstitutional A trial court dismissed the motion and the plaintiff appealed .
The plaintifT made the following submissions:
(a ) the Supreme Court had no authority to adopt the local court rule, because the Court

-

.

.

.

could only adopt uniform rules;
( b) the rule, by providing for the taxation of arbitrators’ fees, sought to levy court

costs

which were contrary to the Georgian civil procedures legislation;
(c) the rule was void because it denied access to jury trial, a right which was inviolate and

could not be waived , except by agreement of the parties;
( d ) the Supreme Court’s adoption of the local rule was void because it violated the provisions

in the Georgian constitution dealing with the separation of powers;
(e) the rule violated the equal protection clauses of the State and Federal Constitutions; and

(f ) the rule was void because it did not provide notice to litigants who wished to have a new

.

trial

.

Held: appeal dismissed

1. Under the Georgia Constitution the Supreme Court was empowered to adopt uniform
court rules which would abolish all local rules except those approved by the Supreme Court.
The plaintiff’s claim had no merit

.

.

2 The costs taxed were payment of arbitrators’ fees. The Georgia civil procedure
legislation provided for the assessment of court costs against a party whose action was
dismissed , lost or cast Under the local rule the person who demanded the new trial was a
“ loser” within the scheme of the arbitration project Therefore there was no conflict with the
existing legislation

.

.

.

.

3 The provision in the local rule that a new trial was only available upon demand after
non -binding arbitration did not deny the right to a jury trial. It was not necessary that there
Doyles Dispute Resolution Practice — North America
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be a jury trial in the first instance; but to satisfy the requirement of the Constitution there must
be , at some stage of the case , a time when a party desiring a trial by jury might obtain the
benefit of such trial by compliance with reasonable conditions. If a trial by jury is available on
appeal the constitutional provision is satisfied . ( Davis v Harper 54 Ga 183, applied . )
4. The arbitration project involved procedural not substantive law , and did not conflict
with the power of the general assembly to enact laws. The local rule was also consistent with
the power given to the court by the Georgia Constitution to publish uniform court rules for the
“ speedy , efficient and inexpensive resolution of disputes and prosecutions” .

5. Plaintiff’s arguments regarding equal protection lacked merit. The right to jury trial
remained and due process applied . The local rule created no disparity between the relevant
local county litigants and litigants of other counties. Any difference in procedure applied to
persons with civil claims under $25 ,000 was based on permissible classification .
6. As an arbitration award was not a pleading , written notice was not required . Therefore
no conflict with the civil procedure law arose .
[ Heudnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Carl V Kirsch , Atlanta , for the plaintiff .
James R Vogel (Calabro , Vogel & Jenette ) , Atlanta , for the defendant .

Before: Supreme Court Bench , Clarke CJ giving the opinion .

Clarke, Chief Justice: Appellant plaintiff in
an action which was referred to arbitration
pursuant to Fulton Superior Court Local Rule
1000 filed a motion for injunctive relief and to
have the rule declared unconstitutional . The
trial court denied relief and this appeal is from
that order. We affirm .
Rule 1000 provides that civil actions seeking
primarily money damages up to $25 ,000 or in
an unspecified amount will be referred to
compulsory but non - binding arbitration by a
panel of three arbitrators randomly selected .
Cases involving medical malpractice are
excluded from arbitration . A party may petition
the court to refer to arbitration a case which
does not otherwise qualify . The court may refer
any case to arbitration . The court may remove
any case or issue within a case from arbitration .
A party may file a demand for a de novo trial
within thirty days after the award is posted . If
this party does not substantially improve his
position at trial , the court may tax the
arbitration panel ’s fees against him . The rule
defines substantial improvement as a reversal of
the award or an increase or decrease of the
award by 15% or more . The judge to whom the
case is tried will not be informed of the award
until after verdict or disposition unless all
parties agree . If there is no timely demand for
trial de novo , this shall be deemed a consent to
the award , and after the expiration of thirty

H 80-028

days an appropriate judgment ,
dismissal may be entered .

order , or

On appeal the appellant cites eleven
enumerations of error which can be reduced to
the following arguments: ( 1 ) This court had no
authority to adopt Rule 1000 because this court
can only adopt Uniform Rules, not local rules;
( 2 ) Rule 1000 seeks to levy unauthorized court
costs; ( 3) Rule 1000 is void because it denies
access to the courts by implementing a scheme
of access contrary to the CPA; (4 ) This court’ s
order adopting Rule 1000 is void because it
violates Art . I , Sec . II , Par . Ill and Art . Ill ,
Sec . VI , Par. IV ( a ) of the Georgia Constitution
of 1983 ( which deal with separation of powers
and limitations on special legislation ); ( 5 ) Rule
1000 violates the equal protection clauses of the
state and federal constitutions; (6 ) Rule 1000 is
contrary to the Georgia Arbitration Code; (7 )
Rule 1000 is void because it does not provide
notice to litigants who want to have a trial de
novo.
[1J 1 . Appellant contends that Rule 1000 is
void because it was adopted as a uniform rule
rather than a local rule and was not properly
adopted as a uniform rule. Appellant appears to
argue that this court’ s order approving the local
rule pursuant to Uniform Superior Court Rule
2.1 purported to adopt rather than to approve
the rule . Appellant contends that since this
court cannot adopt local rules , this court must
© 1991 CCH International
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have attempted to make a uniform rule which
has no uniform application and is therefore
void . This court ’ s order of April 13 , 1988,
approving Rule 1000 clearly approves this as a
local rule and allows its adoption as a
permanent local rule as opposed to an
experimental program . Appellant ’ s argument
has no merit .
Appellant notes that under OCGA §§ 15- 1 -5
and 9- 11 -83 local courts have the power to
make local rules. These sections are now
obsolete because , pursuant to the mandate of
Art . VI , Sec . IX , Par . I of the Georgia
Constitution of 1983, this court has adopted
uniform rules which abolish all local rules
except those approved by this court .
[2] 2. Appellant argues that Rule 1000
impermissibly gives the trial court the authority
to tax court costs against a party not
substantially improving his position . The costs
taxed are payment of the arbitrators’ fees .
Appellant contends that the rule conflicts with
OCGA § 9- 15- 1 , which provides that court
costs be assessed against the party who
dismisses , loses , or is cast in the action . The
person who demands a trial de novo and does
not improve his position is a loser within the
scheme of the arbitration project . Therefore ,
the provision for taxing the costs of arbitration
against that party does not constitute a conflict
with OCGA § 9- 15- 1 .
[3] 3. Appellant relies upon OCGA §§
9- 11 -38 , 39 and Art . I , Sec . I , Par . XI of the
1983 Georgia Constitution as authority for his
argument that the arbitration project infringes
the right to a jury trial which is inviolate and
cannot be waived absent a stipulation of the
parties. Art I , Sec . I , Par . XI (a ) of the
constitution provides that the right to trial by
jury is inviolate except that where no issuable
defense is filed and where a jury is not
demanded in writing by either party the court
shall render judgment . OCGA § 9- 11 -38 simply
reiterates the mandate of the constitution that
the right to trial by jury shall remain inviolate .
OCGA § 9- 11 -39(a ) , however, provides that
“ [ tjhe parties or their attorneys of record , by
written stipulation filed with the court or by an
oral stipulation made in open court and entered
in the record , may consent to trial by the court
sitting without a jury . ” This has been
interpreted to mean that a jury trial may only be
waived by specific stipulation of the parties and
no demand for a jury trial is necessary . See ,
Doyles Dispute Resolution Practice
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e . g., Raintree Farms , Inc . v . Stripping Center ,
Ltd . , 166 Ga . App. 848 , 305 S . E . 2d 660
( 1983).
Appellant relies upon the case of Raintree
Farms , Inc . v. Stripping Center , Ltd . , supra , for
support of his argument that Rule 1000 violates
the constitution and the Civil Practice Act .
Raintree Farms does not apply to this case for
several reasons.
In that case the Court of Appeals considered
a local court rule which provided that a failure
to demand a jury trial on or before 5:00 p. m . on
the last business day before docket call
constituted a waiver of the right to a jury trial .
The Court of Appeals held that the local rule
violated OCGA § 9- 11 -39. The court did not
rule on the contention that the constitution as
well as the CPA was violated , and the case did
not involve a claim that OCGA § 9- 11 -38 was
violated . Raintree Farms construed a local rule
not at issue here . The case was decided prior to
the enactment of the Uniform Rules and
concerned a local rule not approved by this
court . The most important reason that OCGA §
9- 11 -39 does not preclude the procedure set out
in Rule 1000 is that the statute deals with the
right to a jury trial as opposed to a bench trial
absent a clear waiver . Rule 1000 deals with the
requirement that a litigant not satisfied with an
arbitration award demand a trial de novo.
In Pippins v . Winn - Dixie Atlanta , Inc . , 192
Ga . App. 172 , 384 S . E . 2d 199 ( 1989 ) , the
Court of Appeals did construe Rule 1000 ,
holding that the right to a jury trial was not
abridged by Rule 1000. The Court of Appeals
pointed out that the right to a jury trial as
guaranteed by the constitution and OCGA
§ 9- 11 -38 is subject to certain limitations .
Rule 1000’s provision that a trial de novo be
available only upon demand after non- binding
binding arbitration does not deny the right to a
jury trial guaranteed by Art . I , Sec . I , Par. II of
the 1983 Georgia Constitution or § 9- 11 -38. In
DeLamar v . Dollar 128 Ga . 57 , 65 , 57 S. E . 85
( 1907 ) , this court in discussing constitutional
conditions upon the right to trial by jury
reiterated :
It was not necessary that there should have
been a provision for a jury trial in the first
instance; but to satisfy the requirement of
the constitution there must be , at some stage
of the case , a time when the party desiring a
trial by jury might obtain the benefit of such
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trial by compliance with reasonable
conditions.
If a trial by jury can be obtained on appeal ,
the constitutional provision is satisfied .
Davis v. Harper , 54 Ga . 183.
[4] 4. Art . VI, Sec. IX , Par. I of the
Georgia Constitution of 1983 contains the
mandate that this court with the advice and
consent of the affected class of court adopt and
publish uniform court rules to provide for the
“ speedy , efficient , and inexpensive resolution
of disputes and prosecutions." In carrying out
that mandate , this court is not in violation of
the mandate of Art . I , Sec . II , Par . Ill of the
Georgia Constitution of 1983 preserving the
separation of powers of the three branches of
government .
The arbitration project involves procedural
rather than substantive law , and does not
conflict with the power of the General
Assembly to enact the laws of this state
pursuant to Article III of the Georgia
Constitution of 1983. This court approved Rule
1000 under Uniform Superior Court Rule 2.1 as
part of its constitutional mandate under Art . VI ,
Sec . IX , Par. I . Therefore it does not violate
the prohibition of Art . Ill , Sec . VI , Par. IV
against local or special acts which conflict with
the general law . Moreover , since Rule 1000 is
not a statute , ordinance , or other legislative
enactment , it cannot violate the prohibition of
Art . Ill , Sec . VI , Par . IV against the enactment
of local or special laws.
[5] 5. Appellant’ s arguments regarding equal
protection lack merit . Since the right to a jury
trial is not abridged and no person is denied due
process by the provisions of Rule 1000 , it
creates no disparity in the treatment of various
Fulton County litigants or between Fulton
County litigants and litigants of other counties.
Any difference in the procedure provided for
litigants in civil cases in which the amount
prayed for is $25 ,000 or less and litigants in
other civil cases is based on a permissible
classification . Cf . Sellers v . Home Furnishing
Co . , 235 Ga . 831 , 222 S . E . 2d 34 ( 1976 ) .

If 80-028

-

[6] 6. Appellant argues that Rule 1000
violates the provisions of the Georgia
Arbitration Statute set out in the Civil Practice
Act at § 9-9- 1 , et seq . in that Rule 1000
provides for cases to be decided by arbitration
without stipulation of the parties . He ignores
the fact that the arbitration provided by the
CPA , a different procedure dealing with
different circumstances, is not applicable here .
The arbitration provided by OCGA § 9-9- 1 , et
seq . , is binding arbitration which is entered into
pursuant to arbitration agreements between the
parties.
[7] 7 . Appellant contends that the rule is
void because it requires only that the award be
published to the parties. Appellant says this
violates OCGA § 9- 11 -5( b) which requires that
after original service all subsequent pleadings
be sent by mail . An arbitration award is not a
pleading within the meaning of OCGA §
9- 11 -5( b).

Appellant further complains that the award is
filed with the administrator of the arbitration
program rather than with the clerk of the court .
Rule 1000 provides that if no demand for trial
de novo is made within thirty days of the award
any party may move for the entry of a consent
judgment and dismissal with prejudice based
upon the award . If this occurs , the judgment
would be filed with the clerk of the court as
would any other judgment .

Other contentions raised by appellant do not
persuade us that Rule 1000 abridges the rights
of any litigants or that the rule is in conflict
with any federal or state constitutional
provision or statute of this state . Indeed we find
that Rule 1000 and the arbitration project which
it governs comports with the mandate of Art .
VI , Sec . IX , Par . I that this court adopt rules
which will provide for the “ speedy , efficient ,
and inexpensive resolution of disputes and
prosecution . ”
Judgment affirmed .

All the Justices concur , except WELTNER ,
J . , not participating .
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Arbitration Arbitrators’ powers Court power to review awards Arbitration clauses
Punitive damages Attorneys’ fees Cruise ship operator and shipyard commencing
arbitration
Arbitrators granting award in favor of shipyard
Shipyard seeking to
Operator claiming arbitrators incorrectly applied the law and exceeded
confirm award
their authority
Operator seeking to vacate award
Whether the award should be
confirmed
On what grounds can the Court review an arbitration award
Federal
Arbitration Act , sec 9 and 10 .

—

—

—

—

—

—

A cruise ship operator contracted with a shipyard for the refurbishment of one of its ships.
The agreement contained an arbitration clause which required arbitration of “ any and every
dispute, difference or question between the parties relating to this agreement ” .
The shipyard commenced proceedings against the operator claiming breach of contract,
quantum meruit and fraud The operator lodged a counter-claim for breach of contract The
actions were stayed and referred to arbitration pursuant to the parties agreement.

.

.

The operator filed suit to prohibit the arbitration panel from considering information
extrinsic to the contract. The operator claimed that such an enquiry was contrary to an
“ integration” clause in the agreement and therefore outside the arbitrators’ authority.
The Court denied the motion finding that the arbitration clause was wide enough to render
the question of composition of the contract between the parties arbitrable. Also, as the issue
involved interpretation of the meaning of the “ integration ” clause it was in itself an arbitrable
question.

An award was handed down in favor of the shipyard . The shipyard sought to confirm the
award under sec 9 of the Federal Arbitration Act ( FAA ) The operator responded by seeking
to have the award vacated pusuant to sec 10(d ) of the FA A.

.

The operator made a number of submissions challenging the authority of the arbitrators
to make such an award. These were that the arbitrators had:
(a ) converted a fixed price contract into a cost plus contract by awarding damages beyond
the fixed cost of the contract;
( b) erroneously considered parol evidence in ascertaining the substance of the agreement;

-

-

(c) discarded consideration of a

“ written change” clause;

(d ) awarded arbitration costs;

-

(e ) denied the operators counter claim ;

( 0 granted punitive damages; and

.

( g ) awarded attorney’s fees

Held: confirmation of award granted , motion to vacate award denied .

.

1 The primary purpose of the Federal Arbitration Act ( FA A ) was to ensure that private
arbitration agreements were enforced according to their terms. Ordinarily state law will not
be pre-empted by the FA A unless state law stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress. ( Volt Information Sciences Inc v
Board of Trustees (1991) 1 ADRD ( North America ) H80-006, applied )

.

2. Arbitration awards may only be vacated where the arbitrators acted in a manifest
disregard of the law. A party moving for a vacation bears the burden of showing that the
Doyles Dispute Resolution Practice — North America
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arbitrator(s ) chose to ignore what they believed to be the law or did not have a rational basis
in determining the award .

The reviewing court may not re- weigh or re-examine the evidence . The parties had
bargained for an arbitrator’s construction of the contract; therefore the Courts had no business
overruling the arbitrator because its interpretation of the contract was different . (United
Steelworkers of America v Enterprise Wheel & Car Corp 363 US 593, followed . )
3. The arbitrators could have found that the contract did not constitute the complete
agreement between the parties. Such sweeping arbitration clauses gave arbitrators the
authority to determine the full extent of the parties’ agreement.
4. As the parol evidence rule applied only where the written contract was incomplete , the
arbitrators could have considered such evidence because they did not find that the written
contract was complete.

5 . According to New York law the arbitration panel could have rationally found that the
“ written change” order broke down due to the sheer weight of extra work engendered by the
operator’s conduct .

6. Under New York law the arbitration panel could have found that the operator was not
entitled to liquidated damages for the delay in completion of the contract as the operator could
have been found to be the cause of such a delay .
7. Although New York law prohibits punitive damages in arbitration awards, federal
courts have found punitive damages to be arbitrable . The operator did not present any
persuasive arguments that the panel had manifestly disregarded the law .

State law also required that when punitives were granted in other matters fraud must have
been present to sustain these damages. The court found , however , that there was evidence on
which the arbitration panel could have based its finding of morally reprehensible conduct .
8. The operator had pointed to no authority to refute the shipyard’s claim that the attorney
fees were granted pursuant to a tribunal’s inherent authority to do so where a party had acted
in bad faith.
Even if New York law could be found to prohibit the award of attorney fees for bad faith ,
the arbitrators could have found that federal law allowing for the possibility of awarding such
fees pre -empted state law . Therefore the arbitrators did have some basis for their finding and
did not manifestly disregard the law .
If the attorney fees had been awarded on the basis of federal law there must have been
clear evidence that the claims were entirely without color and made for reasons of harassment ,
delay or for other improper purposes. The FAA , however , did not allow the Court to reach the
substance of the arbitrators’ determinations. There was, however , ample basis for the
arbitrators to have concluded that the operators claims were not colorable and were made for
the purposes of delay .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Allan J Joseph , Mark A White , Nance F Becker ( Rogers , Joseph , O ' Donnell & Quinn ) , San
Francisco , Cal , for plaintiff .
Grant B Hering, Kathleen M McLeod , Penny E Fisher (Caldwalader , Wickersham & Taft ) ,
New York City , Ann G Miller ( Lillick & Charles) , San Francisco, Cal , for the defendant.
Before: Williams District Judge .

Spencer Williams, District Judge: On
December 2, 1988 , an arbitral panel awarded
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Todd $11.5 million . Cunard disputes all parts
of the award except for Part A and moves to
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vacate the award pursuant to 9 U .S .C . § 10( d ).
Todd moves to confirm the entire award .

Upon oral argument , this court confirmed all
parts of the award but took the matter of
attorneys’ fees , Part C , under submission .
Having considered the papers filed herein and
the oral argument of counsel , this court makes
the following rulings .
Background
/. Facts

On September 22 , 1983, Todd contracted
with Cunard to refurbish the passenger cruise
ship M . V . Sagafjord for a total fixed cost of
approximately $4.5 million . Todd was to
complete the work by December 20 , 1983.
Some of the work encompassed by the contract
included the repair and upgrade of cabins and
common areas and the addition of new cabins
and a nightclub.
During the course of the contract
negotiations , the parties agreed to reduce the
portion of the bid price relating to engineering
work . Cunard suggested and Todd agreed that
the German engineering firm , Hapag-Lloyd ,
would perform the engineering work under
separate contract with Cunard . Much of the
disagreement between the parties revolves
around engineering and design questions.

Due to Cunard’ s alleged failure to ensure
proper engineering specifications and material
as required implicitly or explicitly by the
contract , Todd avers that it was only able to
substantially complete the project . Todd claims
that as a result of Cunard 's breach of these
contractual obligations , Todd incurred expenses
far beyond those originally calculated in the
fixed contract price . According to Cunard , it
did not pay Todd the full contract price because
Todd allegedly failed to complete the work as
required by the contract .
II . Procedure

After unsuccessful settlement negotiations,
Todd brought suit against Cunard and an in rem
action against the ship in this court on June 18,
1984. Todd sought damages totalling
approximately $9 million on the grounds of
breach of contract , quantum meruit and fraud .
In accordance with the provisions of the
contract , the parties stipulated to stay
proceedings in this court pending arbitration
before the American Arbitration Association .

75,445

Substantive arbitration hearings began in
Newark , New Jersey in March of 1985 . Cunard
counterclaimed for the cost of the uncompleted
work and for damages from delay of
completion . At the initial hearing , Cunard
challenged the arbitration panel ’ s authority to
consider extrinsic evidence relating to
understandings beyond the four comers of the
contract .

In Aprif of 1985, Cunard filed suit in New
Jersey federal district court seeking court
intervention preventing the arbitration panel
from hearing such extrinsic evidence. That case
was transferred to this court . Cunard contended
that the standard “ integration clause’’
contained in § 19 of the contract precluded any
consideration of agreements beyond the written
terms of the contract .
On June 4, 1985 , this court denied Cunard 's
motion to prohibit the panel from considering
extrinsic evidence by relying on the broad
language of the contract ’ s arbitration clause.
The arbitration clause of the contract required
arbitration of “ [a]ny and every dispute ,
difference or question’’ between the parties
“ relating to this Agreement ... ” In the June 4 ,
1985 order , this court ruled that:
This clause is on its face broad enough to
render the question of the composition of
the contract between the parties arbitrable.
The question for the arbitrators will
apparently be whether documents of other
matters outside the September 22 , 1983
agreement are part of the contract between
the parties. This inquiry , as even Cunard
appears to concede , will entail an
interpretation of Section 19 of the
agreement . Such a question is on its face a
“ dispute ... between the parties ... relating
to this Agreement , ” and is thus arbitrable.
This court ultimately sanctioned Cunard for
making certain arguments in support of this
motion . On August 1 , 1986 , the panel issued
an interim ruling to the effect that the eleven
page contract did not embody the entire
agreement between the parties .
The arbitrators agreed unanimously that they
would not render detailed findings . It was also
agreed that each arbitrator could issue an
individual commentary which would have no
authoritative or evidentiary significance in any
post-award proceedings. Thus , there are no
official findings for this court to review .
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Discussion
I . Federal Arbitration Act
A . Introduction

[1] Enforcement of arbitration awards
subject to the Federal Arbitration Act is
governed by the provisions of 9 U .S .C. § 1 et
seq . The primary purpose behind this Act was
to ensure that “ private arbitration agreements
are enforced according to their terms ... ” Volt
Information Sciences , Inc . v . Board of Trustees
(1991 ) 1 ADRD ( North America ) 1) 80-006 ,
75 ,322; 489 U .S . 468 , 109 S.Ct . 1248 , 1255 ,
103 L . Ed . 2d 488 ( 1989). Ordinarily , state law
will not be pre-empted by federal law unless
state law “ stands as an obstacle to the
accomplishment and execution of the full
purposes and objectives of Congress ” . Id .,
citing Hines v . Davidowitz , 312 U .S . 52 , 67 , 61
S .Ct. 399 , 404 , 85 L . Ed . 581 ( 1941 ).
B . Legal Standard
[ 2, 3] Arbitration awards may only be
vacated where the arbitrators acted in manifest
disregard of the law . United Steelworkers of
America v . Enterprise Wheel & Car Corp . , 363
U .S . 593, 598-99 , 80 S .Ct . 1358 , 1361-62 , 4
L . Ed .2d 1424 ( 1960 ). This stringent standard
was necessary in order to ensure that disputes
were disposed of quickly and to save the
expense and delay of protracted court
proceedings . Saxis Steamship Co . v . Multifacs
Int ' l Traders , Inc. , 375 F. 2d 577 , 582 ( 2d
Cir. 1967 ). A party moving for vacatur bears
the burden of showing that the arbitrator chose
to ignore what he or she knew to be the law or
did not have a rational basis in determining the
award . San Martine Compania de Navegacion ,
S .A . v. Saquenav Terminals Limited , 293 F. 2d
796, 801 (9th Cir . 1961 ).
[4 ] Thus , the reviewing court may not
re- weigh or re-examine the evidence . Local
Union 1160 v. Busy Beaver Building Centers ,
Inc . , 616 F.Supp. 812 , 814 ( W . D. Pa. 1985 ).
In fact , the U .S . Supreme Court has held that
because the parties bargained for an arbitrator's
construction of the contract , “ the courts have
no business overruling him because their
interpretation of the contract is different from
his ” . United Steelworkers , 363 U . S . at 599 , 80
S.Ct . at 1362. One court has gone so far as to
state that an arbitration award will not be
vacated even where the arbitrators’ opinion was
“ clearly erroneous both in logic and result ” .
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Cobec Brazilian Trading & Warehousing Corp .
v . Isbrandtsen , 524 F.Supp . 7 , 9 (S . D. N . Y .
1980).
II . Application of the standard
A . Breach of contract

1 . Arbitration Clause
[5] Cunard 's primary attack on the
arbitration award focuses on Part B , where the
arbitrators awarded Todd $6 million for breach
of contract damages . Cunard contends that the
arbitrators converted a fixed - price contract into
a cost plus contract by awarding Todd damages
beyond the fixed cost of the contract . Because
the arbitrators may only base an award on
matters submitted to them , the arbitrators
exceeded their powers in contravention of 9
U . S . C . § 10(d ) by not awarding damages on a
fixed -cost basis as the parties originally had
agreed .

However , this court previously ruled that the
arbitrators could find in the language of the
arbitration clause the power to resolve every
dispute , including the interpretation of the
integration clause. Federal courts have
consistently held that such sweeping arbitration
clauses give arbitrators the authority to
determine the full extent of the parties'
agreement . See e . g . Seaboard Coast Line
Railroad Co. v . National Rail Passenger Corp . ,
554 F.2d 657 , 660-61 ( 5th Cir . 1977 ); Prima
Paint Corp . v . Flood & Conklin Manufacturing
Co. , 388 U .S . 395 , 398 , 87 S .Ct . 1801 , 1803,
18 L . Ed . 2d 1270 ( 1967 ). Accordingly , the
arbitrators could have found that the written
contract did not constitute the complete
agreement between the parties .
Such a finding does not stand in manifest
disregard of New York law . Under New York
law , standard integration clauses must be
disregarded where extrinsic evidence is needed
to fully ascertain the scope of the parties'
agreement . Baldt & Corp . v . Tabet
Manufacturing Co. , 412 F . Supp. 249 , 254
(S . D . N . Y . 1974 ) , affd 517 F . 2d 1395 ( 2d
Cir . 1975) . This court therefore finds that the
arbitrators did not exceed their authority where
they concluded that the written contract did not
fully embody the complete agreement between
the parties .
2. Parol evidence rule
[6.7] Cunard also argues that the arbitators'
consideration of parol evidence stands in
© 1991 CCH International
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manifest disregard of New York law . The
general rule is that parol evidence is not
admissible to show the substance of the parties’
agreement where the terms of the contract are
completely contained within the written
contract . Asheville Mica Co . v. Commodity
Credit Corp ., 335 F. 2d 768, 770 ( 2d Cir .
1964). Because the parol evidence rule applies
only where the written contract itself is
complete , the arbitrators very well could have
considered such evidence because they did not
find the written contract complete as per the
Interim Ruling . See Estey Corp . v . Vincent J .
Smith , Inc ., 47 A. D. 2d 585, 363 N . Y .S . 2d
166 , 167 ( 1975 ).
3. Written change clause
[8] Another provision of the contract which
Cunard claims the panel discarded in violation
of its authority was the provision that all
changes must be approved by Cunard in
writing . However, the panel could have
rationally found that the change order process
broke down due to the sheer weight of the extra
work engendered by Cunard ’s conduct . New
York law will not enforce such provisions
where a party causes additional work . Keahon
Bros . v. Palisades Interstate Park Commission ,
21 A . D. 2d 833, 252 N . Y . S . 2d 300 ( 1964).

B . Arbitration costs

In Part D of the award , the panel awarded
Todd sums for arbitration costs. Cunard
essentially disputes this part of the award on the
grounds that the entire award was beyond the
power of the arbitrators and in manifest
disregard of the law . Because this court finds
that the arbitrators did not exceed their
authority and did not manifestly disregard the
law , this court rejects Cunard ’ s contentions in
this regard .
C. Denial of counterclaims
[9, 10] The arbitral panel could have found
under New York law that Cunard was not
entitled to liquidated damages for delay of
completion because the panel could have found
that Cunard was the cause of this delay . See
v.
Inc .
Island
Supply
Staten
Co. ,
Beverly-Glenwood Richmond Corp . , 96
A . D. 2d 553, 465 N . Y .S . 2d 232 , 234 ( 1983 ).
Similarly , the panel could have denied
Cunard ’ s claims for completion costs because
the panel could have found that Cunard had no
right to such costs where Cunard did not
Doyles Dispute Resolution Practice
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present this claim in arbitration or where
Cunard was the cause of Todd ’ s inability to
perform . Grimpel v . Hochman , 74 Misc . 2d 39 ,
343 N . Y .S . 2d 507, 513-14 (1972 ). This court
finds that the arbitrators did not manifestly
disregard the law in denying the counterclaims
because Todd did produce evidence on which
the panel could have based its conclusion .
D . Punitive damages
[11] Cunard opposes the award of punitives
on the grounds that New York law prohibits
such an award in arbitration matters . Garrity v .
Lyle Stuart , Inc . , 40 N . Y . 2d 354, 386
N . Y . S . 2d 831 , 353 N . E . 2d 793 ( 1976).
However , federal courts have not followed
Garrity when applying the Federal Arbitration
Act . Punitive damages have been found to be
arbitrable in federal court . Willis v .
Shearson / American Express , Inc . , 569 F.Supp .
821 ( M . D. N . C. 1983 ).
Next , Cunard points out that only one circuit
court has explicitly found punitives arbitrable
where there was no express agreement between
the parties. Bonar v . Dean Witter Reynolds ,
Inc . , 835 F. 2d 1378 ( 11 th Cir. 1988 ). This is
correct . However , Cunard cannot point to any
case authority within the Ninth or Second
Circuits which explicitly forbade the arbitration
of punitives absent an express agreement.
In the alternative , Cunard contends that the
application of the Garrity rule in this circuit
would not vitiate the federal policy that
arbitration agreements should be enforced .
Regardless of the merits of this claim , Cunard
has presented no persuasive argument that the
panel manifestly disregarded the law in not
applying Garrity .
[12] Finally , Cunard claims that Todd did
not meet the New York state law requirement
of fraud in order to sustain punitives . Durham
Indus . , Inc . v . North River Ins . Co . , 673 F. 2d
37 , 41 ( 2d Cir. ) , cert , denied , 459 U .S . 827,
103 S .Ct . 61 , 74 L . Ed . 2d 64 ( 1982 ). As usual ,
Cunard would have this court review the merits
of the arbitration panel . This court finds that
there was evidence on which the panel could
have based its finding of morally reprehensible
conduct .

E. Attorneys ' fees
In Part C of the award , the panel awarded
Todd attorneys’ fees . Todd contends that the
award of fees in this case was premised on a
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tribunal ’ s inherent authority to award fees
where a party acted in bad faith during
litigation . Alyeska Pipeline Service Co. v .
Wilderness Society , 421 U .S . 240 , 247,
257-59, 95 S .Ct . 1612 , 1616- 17 , 1621 22 , 44
L.Ed . 2d 141 ( 1975). In opposition , Cunard
notes that federal courts have not permitted the
award of fees absent an explicit agreement by
the parties in the arbitration clause . Sammi Line
Co . v . Altamar Navegacion , S .A . , 605 F. Supp.
72 , 73-4 (S . D. N . Y . 1985); see also N . Y . Civ .
Prac . L. & R . § 7513 ( McKinney 1980);
Domke , Commercial Arbitration § 43:01
(1988).
Todd distinguishes cases such as Sammi
because those cases involved the award of
attorneys' fees to the prevailing party . Here , by
contrast , Todd avers that the arbitrators could
have awarded attorneys’ fees as sanctions for
Cunard ’ s bad faith conduct throughout the
arbitration . Cunard maintains that the cases
cited by Todd involved the inherent power of
courts to award such fees on the basis of bad
faith conduct .
However, Cunard can point to no authority
which affirmatively negates Todd ’ s distinction .
Furthermore , one court has held that under the
Federal Arbitration Act , the arbitrators would
not violate their power to award such fees
absent agreement by the parties where one
party refused to arbitrate indemnity claims . In
Marcy Lee Manufacturing Co . v . Cortley
Fabrics Co . , Inc ., 354 F. 2d 42 ( 2d Cir . 1965),
the Second Circuit ruled that the possibility of
an award for attorneys’ fees despite the absence
of agreement by the parties on this issue could
be considered in determining whether the
jurisdictional amount had been met .
Although discussed only briefly by the
parties , it is possible that New York law
supplies the governing law in this instance .
Even if New York law prohibits the award of
such fees for bad faith conduct as Cunard
contends, the arbitrators could have found that
federal law pre-empts state law to that effect .
As noted supra at 1465 state law could be
pre-empted by the Federal Arbitration Act
where state law frustrates the accomplishment
of the full purposes of the Act .

-
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One purpose of the Act was to encourage the
“ expeditious resolution of disputes . .. ” Volt
Information , 109 S .Ct. at 1255. The panel
could have found that the award of attorneys’
fees would discourage litigation strategies
which frustrated the speedy resolution of
disputes. Because the arbitrators did have some
basis for determining that they had the power to
award attorneys' fees for bad faith conduct , this
court cannot conclude that the arbitrators
manifestly disregarded the law in this respect or
that they reached an irrational result .
Finally , Cunard argues that even if the
arbitrators had the power to award attorneys’
fees , federal law would not have permitted such
an award on the facts of this case . In support of
this contention , Cunard cites Nemeroff v .
Abelson , 620 F. 2d 339, 348 ( 2d Cir. 1980) for
the proposition that attorneys’ fees may only be
awarded upon showing of “ ‘clear evidence’
that the claims are ‘entirely without color and
made for reasons of harassment or delay or for
other improper purposes . ” ’ (emphasis in
original ) (citations omitted ) . Again , the legal
standard which this court must apply under the
Act does not allow this court to reach the
substance of the arbitrators’ determinations.
There exists ample basis for the arbitrators to
have concluded that Cunard ' s claims were not
colorable but were made for purposes of delay .
The arbitrators could have pointed to a number
of instances: Cunard’s motion before this court
which resulted in sanctions against Cunard ;
Cunard ’ s refusal to attend the arbitration
hearings in San Francisco; the filing of the 1985
action in New Jersey federal court ; and
Cunard 's objection to the lifting of the stay of
bankruptcy . In view of this evidence , this court
cannot fairly say that the panel manifestly
disregarded the requirement that the claims
must have been “ without color or for purposes
of delay ’ ’ .

Accordingly , the motion to vacate the
arbitral award is hereby denied and the motion
to confirm the arbitral award is hereby granted .

IT IS SO ORDERED .

© 1991 CCH International

3 8 9i

Hoover Group Inc v Probala & Assoc & Ors
(1991) 1 ADRD (North America) 1[ 80-030

75,449

[1180-030]

HOOVER GROUP INC v PROBALA & ASSOCIATES and ORS
United States District Court ( ND Ohio, ED)
Judgment delivered April 25 1989
Full text of judgment below
Consolidation of arbitration proceedings
Arbitration
Sales representative and
distributor involved in separate arbitration proceedings with a supplier
Both sets of
proceedings concern the same transaction
Sales representative refusing to submit to
joint proceedings Supplier petitioning the Court to compel consolidation Whether the
Court can compel arbitration under the Federal Arbitration Act when the agreements are
silent on the issue
Federal Arbitration Act , sec 4 .

—

—

—

—
—

—
—

A sales representative commenced arbitration with the American Arbitration Association
against a supplier for an alleged breach of obligations to pay commissions. The supplier
responded by claiming that the payments on the particular sale in question had been allocated
correctly between the sales representative and another distributor.

The supplier commenced arbitration proceedings against a distributor , seeking a
declaration that the distributor was the party properly entitled to the payments it had received .
Alternatively, the supplier sought an award against the distributor for the wrongful payment
of the commissions.

The contract between the supplier and the sales representative was identical to the one
between the distributor and the supplier. The arbitration clause contained no limitation as to
the parties that may be involved in an arbitration, and did not prohibit or mandate
consolidation .
At a preliminary conference the supplier suggested to the two parties that the arbitrations
be consolidated . The sale representative refused . Subsequently the supplier , pursuant to sec 4
of the Federal Arbitration Act , applied to the court for an order to compel arbitration. The
sales representative responded by claiming that the court should not mandate consolidation as
there were no issues of fact common to the two arbitrations.

Held: application granted.

.

1 The Federal Rules of Civil Procedure 42( a ) and 81(a )(3) have been found to provide an
ample legal basis for compelling joint arbitration. Rule 42( a ) expressly provided for
consolidation in situations that involved common questions of law or fact. The Federal Rules
81(a )(3) were generally made applicable to the Federal Arbitration Act ( FAA ) when matters of
procedure were not covered by the latter. As the Arbitration Act was silent as to the issue of
consolidation a number of courts have held that they can properly order consolidation.
Several courts, however , when considering the issue of consolidation in multi - party
disputes that involved common questions of law or fact, have emphasized the importance of
narrowly reading the contractual terms to determine whether the parties intended joint
arbitration. This approach was based on sec 4 of the FAA which required the Court to enforce
the agreement “ in accordance with its terms” .

2. The Court found in this case that it was inclined to agree with the more “ liberal ”
reading of the Federal Arbitration Act ( FAA ) The FAA , while designed to effectuate the
private agreements of parties, was also designed to promote the efficient resolution of disputes.

.

.

3 The language of the agreements between the parties suggested that they should have
reasonably expected joint arbitration in the circumstance presented by this case. Additionally ,
the goals of fairness and efficiency in litigation present in both the Federal Rules and the FAA
indicated that consolidation in this case was appropriate. In coming to this finding the Court
found it useful to consider a number of factors referred to in Elamarina Inc v Comexas NV 679
F Supp 388 (SDNY 1988)

.
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4. The arbitrators would have been confronted with the same Segal issues and fact. The
sales representative also failed to show that any prejudice would have resulted if the
arbitrations were consolidated .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Arthur E KorRosz , Jill G Ikun (Squire , Sanders & Dempsey ) , Cleveland , Ohio , for the
petitioner .
Peter Sackett , Cleveland , Ohio, for the respondents.
Before: Lambros District Judge .

Lambros, District Judge: This matter is
before the Court on petitioner’ s motion ,
brought under the Federal Arbitration Act , for
an order compelling consolidation of the
pending arbitrations between petitioner and
respondents , pursuant to 9 U . S .C . sec . 4.
Eactual background
There appears to be no dispute over the
relevant facts , which can be summarized as
follows: In July of 1988, respondent Probala &
Associates ( Probala ) commenced arbitration
with the American Arbitration Association in
Cleveland , Ohio against Hoover Group , Inc.
( Hoover) for an alleged breach of obligation to
pay commissions . The contract at issue was a
sales representative agreement , whereby
Probala agreed to sell Hoover’ s products in the
Northern Ohio region . Probala alleges that it
has not received the full measure of
commissions purportedly due regarding sales to
a single customer , Pittsburgh Plate and Glass
Company ( PPG ). Probala claimed that the
shipping and engineering portions of the
commission should have been allocated
differently ( not in dispute is Container
Services’ entitlement to the portion of the
commission for ordering or sales territory ).

In August of 1988, Hoover filed its answer to
Probala ’ s arbitration demand , denying all of
Probala 's claims. Having already paid the
commissions claimed by Probala to respondent
Container Services and Supplies Inc.
( Container Services), Hoover commenced
arbitration with the American Arbitration
Association in Cleveland against Container
Services. Hoover’ s arbitration demand seeks a
declaration that Container Services ( Hoover's
sales representative responsible for the
Pittsburgh territory ) is the party properly
entitled to commissions now claimed by
Probala or in the alternative , an award against
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Container Services for the wrongful payment of
said commissions.
Container Services’ sales representative
agreement with Hoover is identical to that
between Hoover and Probala and contains
identical arbitration clauses and commission
schedules. Paragraph 19 of the contract
contains the arbitration clause which reads in
pertinent part “ any disputes or controversies
arising under or relating to the subject matter of
this contract , shall be arbitrated pursuant to the
rules of the American Arbitration Association
... ” The clause contains no limitation as to the
parties which may be involved in arbitration ,
and does not prohibit or mandate consolidation .
On February 10 , 1989 a preliminary
conference was held between Probala and
Hoover before the arbitration panel . Hoover
raised the issue of consolidating the Probala
and Container Services arbitrations . Probala
refused to agree to consolidation ( Container
Services , however, ’ has agreed to consolidation ). Absent the consent of all parties,
the . arbitration panel was not able to grant
Hoover’ s consolidation request . The panel set
the arbitration hearing for June of 1989.
Hoover then petitioned this Court for an order
compelling consolidation .
Discussion
The issue now presented is whether a Federal
Court , acting under Title 9 , can compel a
consolidated arbitration when the agreements to
arbitrate are embodied in separate contracts
(although there is one common party to both
both agreements are
agreements , and
essentially identical ) , and neither of the
contracts provide for consolidated arbitration .
Even if this Court has the power to consolidate
the arbitrations ( and Probala does not argue
otherwise or cite any cases opposing the
Court’ s ability to consolidate the cases) Probala
contends that the Court should not mandate
© 1991 CCH International
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consolidation , since there are purportedly no
issues of fact common between their arbitration
and the Hoover-Container Services arbitration .
Probala also claims that the arbitration panel
agreed to limit the arbitration to Probala’s
claims.
Authority to compel consolidation of
arbitrations

In interpreting the Federal Arbitration Act ,
courts do not agree on whether the Act allows
for the consolidation of arbitration proceedings.
See Seguros de Servicios de Salud de Puerto
Rico , Inc . v . Me Auto Systems Group , Inc . , I 2 l
F. R . D. 154, 158 ( D. P. R . 1988 ). One
commentator has suggested that a consolidated
arbitration in a tripartite dispute as presented
here by Hoover is the preferred procedure:
'

Two or
more separate arbitration
proceedings may be ordered to be
consolidated by the courts when at least one
party is common to the arbitrations to be
held and the issues are substantially the
same , as long as no substantial right of a
party is prejudiced by the consolidation .
Thus , for example , where two contracts
containing broad arbitration clauses have
different provisions as to the amount of
goods and the price, but where the same
witnesses would be called and the same
testimony heard by the same persons in each
proceeding , the arbitrations may be
consolidated ... Courts have generally taken
a favorable view of consolidation of
arbitrations, even when there is no specific
statutory support for it ... [ and ] even over
the objections of one of the parties.

M . Domke , The Law and Practice of
Commercial Arbitration , Sec . 27.02 at 413-415
( Rev . Ed . ).
The Federal Arbitration Act applies to written
agreements “ evidencing a transaction involving

commerce . ” 9 U . S .C. sec. 2; Southland
Corporation v . Keating , 465 U .S. 1 , 104 S.Ct .
852 , 79 L . Ed . 2d 1 ( 1984 ). The Sales
Representative Agreements created for the sale
and distribution of Hoover’ s products (Tote
bins and Tote tanks ) manufactured in Nebraska
and sent for sale to respondents’ territories falls
within the Act . Although paragraph 19 of the
agreement states that the agreement “ shall be
governed by and interpreted in accordance with
the laws of the state of Michigan ” , the validity
and application of an arbitration clause in a
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diversity case is subject to federal law .
Southland Corp . v . Keating , 465 U .S . 1 , 104
S .Ct . 852 , 79 L . Ed . 2d 1 ( 1984).
Federal Rules of Civil Procedure 42(a ) and
81 (a )( 3) have been found to provide an “ ample
legal basis ” for compelling joint arbitration .
Robinson v . Warner , 370 F.Supp. 828, 831
( D . R . I . 1974 ) . Rule 42(a ) expressly provides
for consolidation in situations involving
common questions of law or fact and the
Federal Rules are generally made applicable to
the Federal Arbitration Act as to matters of
procedure not covered by the latter
( Fed . R .Civ . P . 81 (a )(3)). The Arbitration Act is
silent as to the issue of consolidating arbitration
proceedings. Several courts have therefore held
that federal courts can properly order
consolidation . See , e .g . Compania Espanola de
Petroleos , S .A . v . Nereus Shipping , S .A . , 527
F. 2d 966 ( 2 nd Cir . 1975) , cert , denied , 426
U .S . 936 , 96 S .Ct . 2659 , 49 L. Ed . 2d 387
( 1976 ); Elmarina , Inc . v . Comexas , N .V . , 679
F.Supp. 388 (S . D . N . Y . 1988 ); Gavlik Const .
Co. v . H .F . Campbell Co. , 526 F. 2d 777,
787-789 ( 3d Cir . 1975 ).
Disagreeing with Robinson and Nereus and
their progeny , several courts which have
addressed the issue of consolidation in
multi - party disputes involving common
questions of law or fact have emphasized the
importance of narrowly reading contract terms
to determine whether the parties intended joint
arbitration . Del E. Webb Const . Co . v .
Richardson Hospital Authority , 823 F. 2d 145 ,
149-150 (5th Cir . 1987 ); Weyerhaeuser v .
Western Seas Shipping Co ., 743 F. 2d 635 , 637
(9th Cir . ) , cert , denied , 469 U .S . 1061 , 105
S .Ct. 544 , 83 L. Ed . 2d 431 ( 1984); and Ore &
Chemical Corp . v . Stinnes Interoil , Inc . , 606
F.Supp. 1510 ( S . D . N . Y . 1985). These courts
refuse to order consolidation when the terms of
the contract did not provide for joint
consolidation . In Weyerhaeuser , the Ninth
Circuit stated that “ the only issue properly
before this Court is whether Weyerhaeuser,
Karlander , and Trans-Pacific are parties to a
written agreement providing for consolidated
arbitration ” . 743 F. 2d at 637 . The Ninth
Circuit
considered
the
standards
for
consolidation of the Federal Rules as irrelevant ,
and narrowly read Section 4 of the Arbitration
Act which requires the court to enforce the
agreement “ in accordance with its terms ” .
Without consent of all the involved parties , “ to
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order joint arbitration among the three parties
would directly contravene their clearly
expressed understanding". Weyerhaeuser Co.
v . Western Seas Shipping Co. , 568 F. Supp.
1220 ( N . D.Cal . 1983 ) , affd 743 F. 2d 635 (9th
Cir . l 9S5 ).

In Ore , the court relied on Dean Witter

Reynolds Inc . v . Byrd , 470 U .S . 213, 105 S.Ct .
1238 , 84 L . Ed . 2d 158 ( 1985 ), in which the

Supreme Court addressed the scope of . the
Federal Arbitration Act , and on Weyerhaeuser .
Ore has not been followed by subsequent cases
from the same district . See e .g . Elmarina , Inc .
v . Comexas , N .V . , 679 F.Supp . 388 , 389
(S . D . N . Y . 1988 ) ( holding that court has
discretionary power to consolidate arbitrations ) ,
and cases cited therein .
In Dean Witter , the Supreme Court held that
the Arbitration Act requires district courts to
compel arbitration of pendent arbitral state
claims to a federal securities action where a
valid agreement to arbitrate exists. The district
that simultaneous
court had concluded
arbitration and litigation concerning the same
facts would result in inconsistent results and
cause needless duplication and expenditure of
scarce resources. The Supreme Court rejected
this conclusion , finding that arbitration agreed
to in the contract should be compelled , even
when the result would be the possibly
inefficient maintenance of separate proceedings
in different forums. The Court never addressed
the issue of whether a district court can compel
consolidation . The Court stressed that the
Congressional intent in passing the Arbitration
Act was to overcome the reluctance of some
courts to enforce arbitration agreements . 470
U .S . at 219-220 , 105 S .Ct . at 1241- 1242 .
Dean Witter , while instructive as to the
legislative history of the Act , and on the issue
of compelling arbitration of state claims while
proceeding with federal litigation , presents no
holding on the issue of compelling
consolidation of two related arbitration
proceedings. Furthermore , the Court’ s analysis
in Dean Witter , which emphasized the
overriding Congressional goal of enforcing
arbitration agreements , which motivated the
Court in Dean Witter to allow separate
proceedings , leads to a different result in the
circumstances of this case .
The Sixth Circuit has yet to indicate its
position on this issue . In Cincinnati Gas &
Electric Co . v . Benjamin F . Shaw Co . , 706 F. 2d
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155 (6th Cir . 1983), however, the Sixth Circuit
held that the order of a district court compelling
arbitration and staying proceedings pending
arbitration was a final decision appealable
under 28 U .S . C . sec . 1291 . The court also
stated that the language in Section 4 of the
Arbitration Act , that “ [ t ] he court shall hear the
parties ..." prior to compelling arbitration ,
does not require an evidentiary hearing .
Cincinnati Gas & Electric , 706 F. 2d at 159 .
While the Sixth Circuit did not address the
issue presented in this case, the court
emphasized that where the arbitration clause in
a contract is broad (e . g. " Any controversy or
claim arising out of this Agreement ... shall be
determined by arbitration ... " ) , as it is here ,
"[ d ]oubts should be resolved in favor of
coverage". Id . quoting United Steelworkers v .
Warriar & Gulf Co. , 363 U .S. 574, 80 S . Ct .
1347 , 4 L . Ed . 2d 1409 ( 1960 ) . On the other
hand , the court also stated that "a court ’ s
function in an action to compel arbitration is
limited to asserting whether the party seeking
arbitration is making a claim which on its face
is covered by the contract " . Cincinnati Gas &
Electric at 160 quoting Hamilton Life Insurance
Co. v . Republic National Life Insurance Co . ,
408 F. 2d 606 , 609 ( 2d Cir. 1969 ) . The court did
not address the issue of consolidation .

B . Consolidation of the arbitration in this case
The Court is inclined to agree with the
Second Circuit 's more "liberal ” reading of the
Arbitration Act in Nereus rather than the
narrower reading of the Ninth Circuit in
Weyerhaeuser . The Arbitration Act , while
designed to effectuate the private agreements of
parties , was also designed to promote the
efficient resolution of disputes .
In the instant case , if the Hoover- Probala
arbitration clause is to be enforced " in
accordance with its terms" , consolidation is the
preferable result . The language of the
Hoover- Probala and Hoover-Container Services
agreements , unlike the language apparently
contained in the Weyerhaeuser arbitration
clause , suggests that Hoover, Robala and
Container Services should reasonably have
expected joint arbitration in the circumstances
presented by this case. In Weyerhaeuser ,
"[ ejach
agreement contained ] its own
arbitration clause and each clause require[d ]
only arbitration between the parties to the
ageement" . 743 F. 2d at 637 . In the Hoover
agreements , however , arbitration is required for
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disputes or controversies “ arising under or
relating to the subject matter of this contract ”
(emphasis added ) .
Furthermore , the goals of fairness and
efficiency in litigation , present in both the
Arbitration Act and the Federal Rules of Civil
Procedure , indicate that consolidation in this
case is appropriate . The Southern District of
New York has defined several factors which
this Court finds useful in considering whether
to consolidate these arbitrations:
( a ) “ the possibility of conflicting findings ,
and ( 2 ) which parties had access to the
relevant information . ” In re Marine Trading

Ltd . , 432
N . Y . 1977 );

F. Supp.

683,

684

( S. D .

( b ) “ when

the ‘interests of justice ' so
require either because the issues in dispute
are substantially the name and/or because a
substantial right might be prejudiced if
arbitration
separate
proceedings are
conducted . ” In re Czarnikow Rionda Co . ,
Inc . , 512 F.Supp. 1308 , 1309 (S . D.
N . Y . 1981 );
(c ) “ where there are common questions of
law or fact and a possibility of conflicting
awards or inconsistent results . ” Sociedad
Anonima de Navegacion Petrolera v . Cia de
Petroleaos de Chile S . A . , 634 F. Supp . 805 ,
809 ( S . D . N . Y . 1986 ); and

-

( d ) “ when there exist common questions of

law and fact or to avoid undue prejudice ,
delay or cost . ” In re General Navigation
1781 ,
1783
1981
A . M .C .
Inc .,
( S . D . N . Y . 1981 ) .

Elmarina , Inc . , 679 F.Supp. at 391 .
The two arbitrations present common
questions of law and fact , and a danger of
conflicting findings and awards . Hoover,
having already paid commissions to Container
Services may be compelled to pay them twice if
the proceedings are not united and the issue
resolved among all involved parties . In
deciding the proper distribution of commissions
the arbitration panel will be faced with identical
issues of fact , i .e . , the sales to PPG and the
efforts by Probala and Container Services in
support of the sales. The arbitrators will also be
confronted with identical legal issues , i .e . , the
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interpretation of the same sales representative
agreement . Finally , Container Services has
access to relevant information , which will be
needed during the Hoover- Probala arbitration .
Resolution of this dispute will require
testimony
by
representatives of
both
respondents , and will require documentary
evidence , e .g . , invoices and commission
statements which would be identical in both

arbitrations.
Probala contends that there are no common
issues of fact in the pending arbitrations . In
support of this assertion , Probala states that the
“ sole determinative factor in Probala’ s petition
[ for arbitration ] is the amount of commissions
paid to sales representatives in the delivering
territory ” and that it “ has never claimed the
right to monies paid to Container Services ” .
Probala acknowledges , however , that absent
consolidation Hoover may well be required to
pay double commissions. This recognition
underscores the existence of common issues in
these claims. If both parties were not claiming
entitlement to identical commissions , there
would be no risk of double payment .

.

Probala has not demonstrated that any
prejudice would result if the arbitrations were
consolidated . Probala 's submissions to the
Court do not indicate how consolidation would
more
be
than
burdensome
separate
proceedings. The witnesses and documentary
evidence to justify commission allocations are
likely to be identical in each case. Finally ,
Probala has not convinced the Court that the
arbitration panel agreed to limit the arbitration
to Probala 's claims , or that any such agreement
would properly be dispositive of Hoover’ s
petition .

Conclusion
For the reasons stated above , the petition to
compel consolidated arbitration is granted . The
disputes arising out of the Hoover- Probala and
Hoover-Consolidated Supplies contracts are
consolidated and the parties are directed to
submit their disputes to a single arbitration
panel , in accordance with the Rules of the
American Arbitration Association as provided
in the two ageements. This case is dismissed
and terminated .

IT IS SO ORDERED.
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[1( 80-031] MOBIL PETROCHEMICAL SALES & SUPPLY CORP and ORS v
M/T BRIMANGER & ORS
United States District Court (SD New York )
Judgment delivered April 17 1989
Full text of judgment below
Maritime arbitration — Subject matter of arbitration concerning property
Arbitration
of a third party
Third party not bound by the arbitration agreement Compelling of
arbitration — Producer’ s cargo damaged as a result of the contamination of another
party’ s cargo — Producer filing for arbitration with shipowner pursuant to their contract
Shipowner refusing to submit to arbitration — Producer seeking to compel arbitration
— Whether Court will compel arbitration — Federal Arbitration Act , sec 4 .

—

—

—

—

A producer entered into a contract for the transportation of liquid chemicals with a
shipowner. The contract contained a broad arbitration clause and specified the appropriate
arbitration forum and applicable law .
A majority of the shipment was made up of chemicals shipped by the producer. A number
of tanks , however, contained identical chemical cargo shipped by another chemical company .
During shipment a quantity of the chemical cargo was contaminated by seawater . This
contaminated cargo was then pumped into shore tanks with the remainder of the cargo causing
considerable loss to the producer and its customer .
The producer filed for arbitration as provided by the contract but the shipowner refused
to submit . Subsequently , the producer applied to the District Court to compel arbitration
under sec 4 of the Federal Arbitration Act .

In response, the shipowner claimed that a portion of the contaminated cargo that caused
the resulting damages was contained in the tanks chartered by the other chemical company ,
which was not a party to the arbitration agreement.

Furthermore the shipowner submitted that:
the producer lacked standing to arbitrate claims relating to cargo and parties who were
not subject to the contract; and
( b ) the arbitration clause only covered disputes arising out of the contract . Therefore , a
dispute that involved the other chemical company was not arbitrable .
(a )

The producer replied by claiming that this was a factual issue and did not contradict its
assertion that the claims were arbitrable.
Held: application granted .

1 . The Court accepted the producer’s argument. The producer was not seeking to compel
the other chemical company to arbitrate . If it was, the shipowner’s arguments would have been
more pertinent .
2. To the extent the producer sought recovery for damages to cargo that belonged to the
other company it would be the province of the arbitrators to apportion damages properly .
Nonetheless, the dispute between the parties with respect to the contamination of the
producer’s cargo fell within the scope of the arbitration clause .
( Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
( Waesche , Sheinbaum & O Regan ) , PC by Donald M Waesche , Stephen J Sheinbaum , New
York City , for the plaintiffs .
( Haight , Gardner , Poor & Havens ) by Brian D Starer , Charles B Anderson , Don P Mumane
Jr, New York City , for the defendants.
'

Before: Kram District Judge .
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Kram , District Judge: This case was filed
pursuant to the Court’ s admiralty and maritime
jurisdiction . Plaintiffs have filed a petition to
compel arbitration , pursuant to the Federal
Arbitration Act , 9 U .S .C. § l et seq . and the
terms of a contract between the parties, for
damages allegedly suffered in the course of
shipping petrochemical products to and from
Japan and Saudi Arabia . Defendants do not
dispute the existence of the agreement to
arbitrate , but instead argue that petitioners in
fact seek to arbitrate a claim against Dow
Chemical Co. , which is not a party to the

Contract .
The relevant facts are not in dispute , except
as noted below . In early May , 1986, Mobil
Petrochemical Sales and Supply Corp . ( “ Mobil
Petrochemical ” ) and Odfjell Westfal - Larsen
Tankers A/S & Co. ( “ Odfjell ” ) entered into a
Contract of Affreightment ( “ Contract ” ) for the
transportation of ethylene glycol . Petition at
$4 and Exh . A . The Contract expressly incorporates a Mobil Tanker Voyage Charter Party ,
Article 29 of which provides for arbitration in
broad terms: “ Any and all differences and
disputes of whatsoever nature arising out of this
Charter shall be put to arbitration .. . ” The
Contract states that arbitration is to take place
in New York and that New York law shall
govern . Exh . A to Petition at Article 15.

In early September , 1986, Mobil Petrochemical entered into a sales agreement with
Nisso Petrochemicals Industries Co. , Ltd .
( “ Nisso ” ) by which Mobil Petrochemical
agreed to sell and deliver 20 ,()00 metric tons of
glycol to Nisso. Petition at 1) 7 and Exh . C. This
agreement provides at clause 4.2 that Mobil
Petrochemical retains title and risk of loss in
the glycol until “ the moment the Glycol passes
the receiving tanks permanent receiving branch
connections ” , Id . In early June , 1986 , a cargo
consisting of approximately 4932 metric tons of
fiber grade mono-ethylene glycol was shipped
from Saudia Arabia to Japan by Mobil
Petrochemical on board the M /T Brimanger;
Nisso was the consignee of the glycol . Petition
at $ 8. Plaintiffs state that the cargo was shipped
pursuant to the Contract and was sold by Mobil
Petrochemical to Nisso pursuant to their sales
agreement . During the course of the voyage ,
the glycol in tanks numbered 4CS and 3WS of
the M /T Brimanger were contaminated by salt
water.
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Defendants contend that the quantity of cargo
in tank number 3WS was shipped , not by
Mobil Petrochemical , but instead by Dow
Chemical Canada , Inc. ( “ Dow Canada ” ) to
Dow Chemical Japan , Ltd . ( “ Dow Japan ” ).
Affidavit of Don P. Murnane , Jr . , dated
January 5, 1989 , at 1) 3 . Instead , the glycol in
tank 3WS was governed by Brimanger Bill of
Lading 0002 , dated June 7 , 1986. See Exh . B
to Murnane Affidavit. The space on the bill of
lading for incorporation of a charter party is left
blank . A Japanese surveyor company , A ALL
and Co. , Ltd . ( “ A ALL ” ) surveyed and
reported on the contamination to the glycol
shipped aboard the Brimanger. The AALL
survey report
the
notes
that
Mobil
Petrochemical shipment , consigned to Nisso,
was shipped in tanks 3CP , 3CS , 4CS and 7C ,
whereas the Dow Canada shipment , consigned
to Dow Japan , was shipped in tanks 3 WP,
3WS , 4CP and 11 C . See Exh . C to Murnane
Affidavit at 1 . Upon arrival , according to the
AALL survey report , the glycol on board the
Brimanger was discharged into two receiving
tanks rented to Nisso . Id . at 3. Another survey
report , prepared by Shin Nihon Kentei Kyokai
( “ Shin ” ) , explains that the damaged cargo in
one of the two shore tanks , tank number 83,
was shifted to four other shore tanks , one at
Chiba , two at Kawasaki and one at Osaka . See
Exh . D to Murnane Affidavit . In these four
tanks , undamaged glycol was blended with the
damaged glycol in an attempt to lower the
chloride levels to acceptable levels. Id . On the
first page , the Shin survey report notes that the
“ final cargo receivers ” are Nisso and Dow
Japan , but lists Mobil Petrochemical as the
“ consignee ” . The Shin survey report estimates
the loss due to the damages at ¥ 69 ,975 ,850 ,
which amounts to slightly more than $423,000
using a June 26 , 1987 yen to dollar conversion .
See Murnane Affidavit at $9 .
In
July ,
1986, another cargo of
approximately 9439 metric tons of fiber grade
mono-ethylene glycol was shipped from Saudia
Arabia to Japan by Mobil Petrochemical on
board the M /T Orkanger; Nisso was again the
consignee and plaintiffs state that the shipment
was pursuant to the Contract and the sales
agreement with Nisso. Plaintiffs allege that the
glycol in tank numbers 3S and 4S were
contaminated with sea water . As to these
claims , plaintiffs have demanded arbitration
pursuant to the Contract , and defendants have
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stated , according to plaintiffs , that they will not
submit voluntarily . Petition at 1|13.

Discussion
As this Court recently stated , the “ Federal
Arbitration Act , 9 U . S .C . § 4 , requires this
Court to compel arbitration to the extent of the
parties ' written agreement to arbitrate, unless
the making of the agreement is put into
question ” . Castro v . Marine Midland Bank ,
NA . , 695 F.Supp. 1548 , 1551 (S . D. N . Y . 1988 )
(citing Rush v. Oppenheimer & Co. , 681
F. Supp. 1045 , 1049 ( S . D. N . Y . 1988 ) ). Neither
party questions the validity of the arbitration
agreement . The only question presented is
whether plaintiffs can compel arbitration of the
damages resulting from the damage to tank
number 3WS aboard the Brimanger since Dow
Canada , and not Mobil Petrochemical , was the
responsible shipper. As a preliminary matter ,
the Court notes that defendants have not
contested the arbitrability of the claims arising
out of the shipment of glycol on the Orkanger .
Accordingly , arbitration of these claims ,
designated as causes of action two and four in
the complaint , is ordered . See Dean Witter
Reynolds , Inc v . Byrd , 470 U .S . 213, 217- 18,
105 S .Ct . 1238 , 1240-41 , 84 L . Ed . 2d . 158
( 1985 ) ( court should compel arbitration of those
claims which are arbitrable , even if all claims
are not ).
11-3 ] Defendants argue that plaintiffs are
seeking to recover for costs incurred in refining
a portion of the damaged glycol cargo
belonging to Dow Canada and Dow Japan , and
contend that plaintiffs may not do so since
neither Dow company is a party to the
Contract. Memorandum in Opposition at 1 . As
a general rule , arbitration agreements are to be
interpreted
like any other contractual
agreement . Fairmont Shipping ( H .K . ) , Ltd . v .
Primary Industries Corp . , No . 86 Civ . 3668
( SWK ), slip op. at 5 , 1988 WL 7805
(S . D . N . Y . January 21 , 1988 ) ( citations
omitted ). Since arbitration is a matter of
contract , “ a party cannot be required to submit
to arbitration any dispute which he has not
agreed so to submit . ” Prudential Lines , Inc . v .
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Exxon Corp . , 704 F. 2d 59 , 63 ( 2d Cir . 1983)
( quoting McAllister Bros v . A&S Transp . Co . ,
621 F. 2d 519 , 522 ( 2d Cir. 1980)). Doubts

.

concerning arbitrability are decided in favor of
arbitration . Id .
[4 ] Defendants argue that plaintiffs lack
standing to arbitrate claims relating to cargo
and parties not subject to the Contract. In
addition , defendants point out that the
arbitration clause only covers disputes arising
out of the charter , which is between Mobil
Petrochemical and Odfjell , and thus a dispute
involving the Dow companies would not be
arbitrable . Plaintiffs respond to this argument
by stating that it presents only a factual
question and does not contradict plaintiffs '
assertion that the claims are arbitrable . The
Court agrees.

Defendants agreed to arbitrate any claims
arising out of the charter and do not contest the
fact that plaintiffs’ claim for salt water damage
to the glycol in tank 4CS aboard the Brimanger
falls within the scope of the arbitration
agreement . The fact that glycol from tank
3WS , belonging to Dow Canada and destined
for Dow Japan , was intermixed with Mobil
Petrochemical ’ s damaged glycol , as well as
undamaged glycol , does not change this result.
Plaintiffs are not seeking to compel Dow
Canada or Dow Japan to arbitrate; if they were ,
defendants' arguments would be more
pertinent . To the extent plaintiffs seek recovery
for damages to cargo belonging to the Dow
companies , it will be the province of the
arbitrators to apportion damages properly .
Nonetheless , the dispute between plaintiffs and
defendants, with respect to the contamination
of Mobil Petrochemical 's cargo aboard the
named ships , fall within the scope of the
arbitration clause .
Conclusion

For the reasons stated above , the Court grants
plaintiffs' petition to compel arbitration .
Arbitration is ordered .

SO ORDERED.
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[T|80 032] SHELL CANADA LTD v VECTOR ENERGY INC
Alberta Court of Queens Bench
Judgment delivered December 21 1989
Full text of judgment below

—

—

Arbitration Scope of arbitration clause — Arbitrators' jurisdiction
Powers of Court
to review arbitrators’ jurisdiction
Seller and customer entering into supply contract
Contract providing for price adjustment
Seller claiming price adjustment mechanism
unfair
Seller seeking to renegotiate price adjustment method Customer refusing to
negotiate Seller instigating arbitration proceedings Customer filing action claiming
that the arbitrators lacked jurisdiction Seller filing a motion to have customer’ s claims
stayed pending arbitration Whether the arbitrators had jurisdiction to hear the matters
in dispute On what basis can the Court review issues of jurisdiction .

——
—

—

—

—

—

—

—

—

A supplier entered into a long-term contract with a customer for the purchase of natural
gas. The contract contained a broad arbitration clause which provided for the arbitration of
“ any controversy arising out of the contract that could not be resolved by discussion between
the parties”
The provisions of the contract that governed the pricing of the gas were contained in an
amending agreement which was executed after the original agreement This agreement
provided that the gas price would be continuously readjusted by reference to an externally
determined rate, and if that rate was no longer “ determined or published ” the parties would
negotiate a new price adjustment system.
The supplier returned its executed copy of the amending agreement to the customer with
a letter indicating that it would seek to renegotiate the price indexing mechanism if the agreed
method became too volatile. The customer did not respond to this letter.
A year later the supplier sought to have the price indexing system renegotiated. The
customer, however , claimed that it was under no obligation to renegotiate the matter.
Subsequently the supplier initiated arbitration proceedings claiming that the pricing
mechanism did not reflect a fair market price as intended .
The customer applied to the Court for declaratory relief arguing that:
(a ) the contents of the supplier’s letter that accompanied the executed amending agreement
did not form part of the amending agreement or the contract;
( b) the fairness and reasonableness of the price and price adjustment mechanism agreed to
in the amending agreement was not an arbitrable issue; and
(c) the external rate continued to be determined or published and thus the price adjustment
method remained applicable.
Furthermore, the customer claimed that the issue as to whether the external rate was still
“ determined or published ” was ultimately an issue of jurisdiction and should be decided by
the Court so not to waste time and money by refering the matter back to arbitration.
The supplier responded by filing a motion to have the proceedings stayed pending
arbitration. The supplier submitted a number of arguments
(a ) That the question whether the letter formed part of the amending agreement was an
arbitrable issue.
( b) That regardless of the outcome of the issue above, it appeared that the external rate may
have ceased to be “ determined or published ” . Therefore, there may no longer have been
a viable price adjusting mechanism. This was a controversy and arbitrable under the
contract.
Held: motion granted in part.

.

.

.

Doyles Dispute Resolution Practice — North America

H80-032

75,458

Shell Canada Ltd v Vector Energy Inc
(1991) 1 ADRD (North America) H80-032 ( O' Leary J)

1 . The jurisdiction to determine controversies arising out of the contract was limited only
by the context of the arbitration clause. This involved references to the nature and terms of the
agreement of which it formed a part and the general law concerning the jurisdiction of
arbitrators.
2. A submission to arbitration expressed in comprehensive language included questions of
law as well as questions of fact. With respect to questions of law , like questions that concerned
jurisdiction , the Courts ultimately had the power to decide . For that reason when such issues
came before the Court prior to or early in the arbitration process and there was sufficient
material before the Court , the Court could decide the question rather than directing the matter
back to arbitration.
3. The question of whether the contents of the seller’s letter formed part of the amending
agreement and contract was not arbitrable. The submission to arbitration under the
arbitration clause was undoubtedly very broad . It could not , however , have been construed as
an agreement to submit to arbitration the question of what documents or declarations made up
the agreement of which the arbitration clause was an integral part .
Alternatively , if the matter was within the scope of the arbitration clause , it involved a
question of law which would have been ultimately subject to review and determination by the
Court. Where the resolution of the issue was beyond doubt , as was the case here, it would have
been an unecessary waste of time and money to force the parties to proceed to arbitration .
4. There was no provision for the renegotiation of the price and the arbitrators would have
had no jurisdiction to amend it on the basis that it did not reflect prevailing market conditions.
As long as the external rate remained “ determined or published ” , the seller’s contention that
the mechanism produced an unfair result did not raise an arbitrable issue .
5 . The argument , however, of whether the external rate had in fact ceased to be
“ determined or published ” was a controversy arising out of the contract and prima facie
arbitrable. Resolution of the issue involved the interpretation of contract terms and required
findings of fact . The arbitration clause was broad enough to encompass that enquiry .
The Court declined to make a finding on this matter as the question was within the scope
of the arbitration clause and should have been arbitrated . The parties had agreed to submit
controversies arising out of the contract to arbitration and they are mutually obliged to abide
by the terms of their arbitration agreement.

IHeadnote by the CCH INTERNATIONAL LEGAL EDITORS ]
WD Bonney , QC and DH McGillivray for the plaintiff .
JD Rooke , QC and G Chow for the defendant .
Before: O' Leary J .

O’ Leary J: This matter concerns the scope
of a broadly worded arbitration clause
contained in a commercial contract .
Shell Canada Ltd . and Vector Energy Inc .
are , respectively , the buyer and seller under a

gas purchase contract made as of September 1 ,
1986 for a term of five years ( “ the contract" ) .
The provisions of the contract governing the
base price and the price redetermination
mechanism in respect of natural gas bought and
sold under it were amended by a written
agreement made effective September 1 , 1987
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( “ the amending agreement ” ) . Vector claims

that its execution and delivery of the amending
agreement was subject to certain reservations
and conditions affecting the price adjustment
mechanism ( contained in its letter to Shell of
October 12 , 1988 transmitting the executed
document ) and that such reservation 's and
conditions form part of the amending
agreement and thus the contract. Shell contends
that the terms of the contract and the amending
agreement comprise the total agreement
between the parties .
© 1991 CCH International
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In late 1988 Vector became dissatisfied with
the revenue it was receiving under the contract
as amended . It first proposed renegotiation of
the base price and the price adjustment
formula . When Shell refused to negotiate,
Vector purported to invoke the arbitration
provisions of the contract .

Vector alleges two disputes: ( i ) whether the
reservations and conditions in respect of the
price redetermination provisions contained in
its letter of October 12, 1988 form part of the
amending agreement and the contract , and ( ii )
in any event , whether the price redetermination
mechanism has become inapplicable .
Shell says that these disputes are not within
the scope of the submission to arbitration
contained in the contract. Alternatively , if
either or both of the matters raised are
arbitrable , it contends that they involve
questions of law ultimately determinable by the
Court and which should be decided on this
application . Time and expense would be
needlessly wasted if the matters were to
proceed to arbitration .
I
The price redetermination provisions in the
contract as amended by the amending
agreement refer to “ NUL Rate 4 ” , which is
defined in the contract as “ the current
published Rate No . 4“ of Northwestern
Utilities Ltd . (a large gas utility ) , as approved
by the Public Utilities Board of Alberta , “ for
high load factor customers ” . NUL Rate 4 is
comprised of two elements , a base price and an
energy charge .

The amending agreement fixes a revised base
unit price at September 1 , 1987 and provides
for continuous adjustments in price over the life
of the contract based on changes in the energy
charge component of NUL Rate 4 . The relevant
wording of the amended pricing clause is as

follows:
“ Commencing September 1 , 1987 the price
paid by Buyer to Seller for Gas shall be
$1.33 per gigajoule . This price shall
continue in effect until redetermined by the
following events:
(a ) Commencing September 1 , 1987 ,
and during the remainder of the term of
the Contract the price shall be
continuously adjusted and redetermined
by multiplying the current price by a

75,459
percentage equal to any percentage
change in the energy charge for
customers of NUL purchasing gas under
NUL Rate 4 as approved by the Public
Utilities [sic ] of Alberta ...

effective date for each price
redetermination hereunder shall be the
same day any change to NUL’ s Rate
No. 4 is put into effect by NUL, as
approved by the Public Utilities Board of
Alberta...
(c ) In the event that NUL Rate 4 is no
longer determined or published , then the
Nul Rate 4 Energy Charge will cease to
be used for price retermination [sic]
purposes ... and a new method of price
redetermination acceptable to Buyer and
Seller shall be established effective upon
this date . ” [Emphasis added . ]
The principal terms of the amending
agreement were negotiated between September
1 , 1987 and December 31 , 1987 . From January
1988 onward the parties operated as if the new
pricing provisions were in effect , even though
no formal written agreement was in place . All
billings and payments reflected the amended
base price and fluctuations in the energy charge
element of NUL Rate 4.
Shell prepared the formal amending
agreement , executed it in late August 1988 and
then forwarded it to Vector for execution .
Vector signed the amending agreement and
returned the fully executed document to Shell
with its covering letter of October 12, 1988 . In
the letter Vector stated :
“ Although this document has been executed
by Vector , it has been executed with
reservation . The indexing method within the
contract has become an extremely volatile
and unpredictable mechanism . As such ,
should dramatic fluctuations of the
mechanism occur as a result of re-allocation
of revenue by the Utilities , Vector would be
seeking to renegotiate the indexing
mechanism to a more realistic method . ”
Shell did not acknowledge Vector’ s letter as
it considered the matter closed . On December
19 , 1988 Vector again wrote to Shell as
The

follows:
“ In September of 1987 , Vector agreed to
amend the price index mechanism of the
subject contract to properly reflect the value
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of natural gas relative to the industry . It is
unfortunate that , one year later , when the
gas industry has experienced a dramatic
price strengthening, the gas contract price
has been consistently lower than prevailing
prices and has actually dropped . It is
abundantly clear that the NUL Rate 4
mechanism is a totally inappropriate
indexing mechanism and the pricing clause
is not fair and reasonable .

Vector hereby serves notice to Shell that we
are requesting the renegotiation of the
pricing clause contained in the subject
contract . The existing contract price shall
remain in force until a new mechanism has
been determined . We would hope that this
issue could be resolved by February 28,
1989, at the latest . ”
Some discussions then took place between
the parties . Shell maintained that it was not
obliged to renegotiate the price indexing
formula and declined to do so. Vector again
wrote to Shell on January 31 , 1989. That letter
contained the following comments:
“ We wish to reiterate , by way of this letter,
our desire to re-evaluate the present
mechanism .
The
indexing
present
mechanism ( NUL Rate 4 ) does not properly
reflect the prevailing gas market conditions
within Alberta.
The erratic price fluctuations may end up
causing both Shell ’ s and Vector’ s producers
difficulties when trying to plan costs and
revenues. We believe that this may be an
opportune time for Shell to eliminate the
Rate 4 indexing. We feel that increases
beyond market conditions are imminent due
to the Utilities ' difficulty in continuing to
purchase inexpensive spot gas.

Should you view this as an undesirable
action at this point , we will continue with
the price in our contract . However , you will
note that should prices on NUL increase to
an unacceptable level for your plant , your
negotiating ability will be substantially
reduced . ’ ’

On April 3, 1989 Vector again wrote to Shell
and for the first time referred to arbitration .
please accept this letter as our notice to
advise you that Vector wishes to enter into

If 80-032

arbitration proceedings pursuant to Article
XV of this contract . Our dispute relates to
the price and price indexing mechanism
which we feel does not reflect a fair market
price as intended . ”

Finally . Vector delivered the following letter
to Shell on April 19 , 1989:
‘‘We wish to advise , pursuant to Article XV
( 15.1 )( a ) of the captioned agreement , that
Vector proposes to nominate Mr . Paul Ziff
of Paul Ziff & Company , Natural Gas
Consultants , to act as arbitrator in the
dispute between Shell and Vector relating to
the aforementioned agreement .

Please advise the undersigned in writing , at
your earliest convenience , as to whether or
not you are in agreement that Mr . Ziff
should act in the capacity of single arbitrator
to this dispute and , should you not be in
agreement , we request you advise us of your
alternative choice of arbitrator . ”
The relevant part of the arbitration clause in
Article XV of the contract is as follows:
“ 15.1 Any controversy arising out of this
Contract that cannot be resolved by

discussion between the parties hereto shall
be submitted to arbitration if the parties
have not agreed to a resolution of the
controversy on or before the expiration of
thirty ( 30) days from the date upon which a
party has given notice to the other parties
that a controversy has occured [sic], and the
following principles shall apply to such
arbitration . ”

II
Shell did not respond to Vector’ s letter of
April 19 , 1989 . On May 1 , 1989 Vector
applied by originating notice of motion in
Action No . 8901-06332 for an order pursuant
to the arbitration provisions of the contract
appointing a named individual as Shell ’ s
arbitrator . That application has been adjourned
indefinitely and is not before me .

Subsequently , Shell commenced Action
No. 8901 -06632 against Vector seeking
declaratory relief and on May 19 , 1989 initiated
the present application for , inter alia:
( i ) a declaration that the contents of Vector’s

letter of October 12, 1988 transmitting the
executed amending agreement do not form
© 1991 CCH International
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part of the amending agreement or the
contract ;
( ii ) a declaration

that the fairness and
reasonableness of the price and the price
adjustment mechanism agreed to in the
amending agreement is not an arbitrable
issue; and
( iii ) a declaration that NUL Rate 4 continues
to be “ determined or published ” and thus

the price adjustment
applicable.

method

75,461

agreement , to arbitrate. While the question of
whether or not the condition precedent has
occurred may in the first instance fall within the
scope of the submission , it is ultimately an
issue of jurisdiction for the Court to decide. It
would be a waste of time and money to permit
the arbitration to proceed when the jurisdiction
of the arbitrators to decide the issue is in
question and where the issue may , in the end ,
be determined by the Court .

remains

Finally , on June 7, 1989 , Vector applied to
stay the proceedings commenced by Shell
pending completion of the arbitration .

Vector’ s position is based on the very broad
scope of the submission to arbitration in Article
15.1 . It maintains , first , that the question of
whether or not its letter of October 12 , 1988
forms part of the amending agreement and thus
affects the continued life of the price
redetermination formula is a “ controversy
arising out of the Contract ” and subject to
arbitration . In any event . Vector argues that
there is an issue as to whether the method of
price redetermination described in the
amending agreement remains effective . It says
that NUL Rate 4 may have ceased to be
“ determined or published ” and may therefore
no longer be viable as the basis for adjusting
price . Vector says that this also is a
“ controversy arising out of the Contract ” and
arbitrable .
Shell submits that the contents of the October
12 , 1988 letter cannot , as a matter of law , be
considered part of the amending agreement or
the contract . The dispute cannot be described as
one arising out of the contract but is , rather,
one as to what documents comprise the
contract . A controversy cannot be said to arise
out of a contract when the dispute is as to the
documents and declarations making up the
contract .
Shell maintains that Vector is simply
dissatisfied with the price and the price
indexing formula and wishes to renegotiate
them . Vector ’ s opinion that the pricing
provisions are unfair cannot be characterized as
a controversy arising out of the contract .
Finally , Shell contends that NUL Rate 4
must cease to be “ determined or published ” as
a condition precedent to its obligation to
negotiate a new pricing formula and , failing

Ill

Where parties to a commercial contract have
agreed to submit disputes relating to the
subject - matter of the contract to arbitration , the
question of whether a particular dispute comes
within the submission depends upon the
language used in the arbitration clause. An
arbitrator has no jurisdiction to decide disputes
unless that jurisdiction is conferred by the
language of the submission .
Shell and Vector have agreed to submit to
arbitration “ any controversy arising out of this
Contract that cannot be resolved by discussion
between the parties ” . The parties have chosen
to employ very broad language. The arbitration
clause does not itself expressly or impliedly
restrict the types of controversies which must
be decided by arbitration . The jurisdiction to
determine controversies arising out of the
contract is limited only by the context of the
arbitration clause , that is the nature and terms
of the agreement of which it forms a part , and
by the general law concerning the jurisdiction
of arbitrators .
The authorities support the proposition that
no matter how wide the language of a
submission to arbitration contained in a
commercial contract may be , arbitrators
appointed thereunder have no power to
ultimately determine their own jurisdiction . In
Willcock v. Pickford Removals Ltd . ( 1977 ) ,
[ 1979] 1 Lloyd 's Rep . 244 (C . A . ) , Roskill L. J .
said at 245:

“ One thing is clear in this branch of the
law . It has long been clear ever since the
decision of the House of Lords in Heyman v .
Darwin ( 1942 ) , 72 LI . L . Rep. 65 . An
own
decide
his
arbitrator
cannot
jurisdiction . Therefore whenever a question
arises whether or not there has been a
submission to arbitration , an arbitrator
cannot in English law decide that issue . The
only tribunal to decide it is the Court , and
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that is one of the issues the plaintiff wants
the court to decide . ”

waste of time and money to force the parties to
proceed to arbitration .

The same principle was stated in Dalmia Dairy
Industries Ltd . v . National Bank of Pakistan ,
[ 1978] 2 Lloyd ’ s Rep . 223 at 193 , where it was
said that an arbitrator has no jurisdiction to
“ finally ” determine his own jurisdiction . It
appears that where the submission to arbitration
is sufficiently broad , an arbitrator may in the
first instance have power to determine his own
jurisdiction; however , that determination is
reviewable by the Court . The issue may come
before the Court on an application for a stay of
proceedings pending arbitration , in proceedings
to enforce an arbitration award , or on an
application by a party for declaratory relief :
Russell on Arbitration ( 20 th ed . , 1982 ), p . 91 ;
McLaren and Palmer , The Law and Practice of
Commercial Arbitration , p . 62 ; 2 Hals . (4th
ed . ), p . 256 .

To the extent that the contents of the letter
purported to qualify or vary any of the terms of
the amending agreement or the contract , they
were never accepted by Shell expressly or
impliedly . The execution and delivery of the
amending agreement by Vector did not result in
any change in the nature of the dealings
between the parties . They had been operating
on the basis of the amending agreement for
months prior to October 12 , 1988.

A submission to arbitration expressed in
comprehensive language includes questions of
law as well as questions of fact . With respect to
questions of law , however , like questions
concerning jurisdiction , the Courts ultimately
have the power to decide . For that reason when
such issues come before the Court prior to or
early in the arbitration process and there is
sufficient material before the Court , the Court
may decide the question rather than directing
that the matter be arbitrated with the attendant
delay and expense.

IV

In my view , the question of whether the
contents of Vector's transmittal letter of
October 12 , 1988 form part of the amending
agreement and the contract is not arbitrable .
The submission to arbitration in Article 15.1 is
undoubtedly very broad . It cannot , however , be
construed as an agreement to submit to
arbitration the question of what documents or
declarations make up the agreement of which
the submission to arbitration is an integral part .

In the alternative , assuming that the issue is
within the scope of the submission to
arbitration , and thus the arbitrators would have
jurisdiction to decide the matter in the first
instance , it involves a question of law which
would ultimately be subject to review and
determination by the Court . Where the
resolution of the issue is beyond doubt , as I
believe it is here, it would be an unnecessary

1f 80-032
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Article 17.2 of the contract covers
amendments and variations and is in the
following words:

“ No amendment or variation of this
Contract shall be effective or binding upon
the parties hereto unless it is set forth in
writing and has been executed by each of
the parties hereto under seal attested by its
respective proper officers in that behalf . ”

This provision cannot be ignored . No purported
amendment or variation of the contract can be
effective in the absence of compliance with
Article 17.2 .
The wording of the letter itself indicates that
Vector did not intend it to be an amendment or
variation of the amending agreement or the
contract or a qualification or condition of its
execution and delivery of the former . After
expressing unhappiness with the price
redetermination formula , Vector said that
fluctuations
the
“ dramatic
of
should
mechanism occur... Vector would be seeking to
renegotiate the indexing mechanism to a more
realistic method ” . Those words make it quite
clear that Vector did not intend to amend or
vary the amending agreement or to qualify or
impose a condition on its execution and
delivery of the document . Vector merely stated
its intention , should certain contingencies
occur, to seek to “ renegotiate ” the indexing
formula.

Nothing in Vector's subsequent conduct , in
particular its letter to Shell referred to earlier,
indicates that the transmittal letter of October
12 , 1988 was intended to have any effect on the
contractual arrangement between the parties.

In summary , the letter of October 12, 1988
was not intended to and did not amend or vary
the terms of the amending agreement or the
contract , nor did it subject Vector’ s execution
© 1991 CCH International

3 8 91

Shell Canada Ltd v Vector Energy Inc
(1991) 1 ADRD ( North America ) 1J80 032 (O'Leary J)

-

and delivery of the amending agreement to any
condition or qualification .

V

Vector does not seriously suggest that the
fairness of the pricing provisions is an
arbitrable matter within Article 15.1 . The
contract as amended sets out a fixed base price
and
a method of continuous price
redetermination . There is no provision for the
renegotiation of the base price and arbitrators
would have no jurisdiction to amend it on the
basis that it does not reflect prevailing market
conditions. The price indexing mechanism ,
however , remains in effect only so long as
NUL Rate 4 is “ determined or published" by
the Public Utilities Board . As long as the rate
continues as the standard for price adjustments ,
Vector’ s contention that the mechanism
produces an unfair result does not raise an
arbitrable issue. Despite the comprehensive
wording of the submission to arbitration ,
arbitrators would have no jurisdiction to amend
the contract simply because the terms have
become more onerous or less advantageous to a
party than was contemplated when the
agreement was made . If Vector's complaint
were limited to whether the indexing
mechanism is fair and reasonable , no arbitrable
controversy would exist .

Vector alleges a dispute with respect to the
the
applicability
price
continuing
of
redetermination mechanism . Has NUL Rate 4
ceased to be “ determined or published " by the
Public
Board
and
therefore
Utilities
inapplicable as the benchmark for continuous
price adjustment ? Vector maintains that this
issue is a controversy arising out of the contract
and therefore within the scope of Article 15.1 .
An arbitration decision in accord with Vector’s
contention that the rate is no longer applicable
would result in there being no price indexing
mechanism and would give rise to an obligation
on the parties to negotiate a new method or,
failing agreement , to have a new formula
determined by arbitration .

In my opinion the issue raised by Vector as
to the continued applicability of NUL Rate 4 is
a controversy arising out of the contract and
prima facie arbitrable under Article 15.1 .
Resolution of the issue involves the
interpretation of contract terms and requires
findings of fact. The submission to arbitration
is broad enough to encompass that inquiry .
Doyles Dispute Resolution Practice
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To the extent that the dispute involves a
question of law it is ultimately reviewable by
the Court . Therefore , it is urged that despite the
fact that the dispute is arbitrable , it could and
should be determined by the Court in this
application rather than forcing the parties to
suffer additional delay and expense in
arbitration .

I have been presented with material designed
to demonstrate that no reasonable arbitrator
could conclude that NUL Rate 4 is no longer
“ determined or published" by the Public
Utilities Board . It appears that NUL Rate 4 has
been approved from time to time by the Public
Utilities Board and has been in effect
throughout the relevant period of time . Price
adjustments can be and have been easily
calculated by reference to the NUL Rate 4 in
effect from time to time . Vector points out that
no sales have been made pursuant to NUL Rate
4 since November 1987 . Adjustments to the
base price are related to changes in the NUL
Rate 4 energy charge for “ customers of NUL
purchasing gas under NUL Rate 4". Vector
suggests that this reference may be interpreted
as meaning that if no sales or purchases are
made by Northwestern Utilities Ltd . under Rate
4 , the rate ceases to be “ determined or
published" by the Public Utilities Board as far
as the price redetermination provisions of the
contract are concerned . Shell maintains that the
presence or absence of sales under NUL Rate 4
is immaterial and that it remains determined or
published for the purposes of the contract as
long as it is in effect and approved by the
Public Utilities Board . Vector also argues that
arbitrators considering whether or not the
indexing mechanism remains in force would be
engaged in the interpretation of the relevant
terms of the contract and that might involve a
consideration of unspecified customs or usages
of the trade which might bear on the
interpretation .

All of the foregoing convinces me that the
issue of whether or not NUL Rate 4 continues
to be “ determined or published" is a
controversy falling within the scope of the
arbitration clause and should be arbitrated . I
realize that delay and expense may be involved
in the arbitration proceedings. The parties have
agreed to submit controversies arising out of
the contract to arbitration in very broad terms,
encompassing questions of law and fact , and
they are mutually obliged to abide by the terms
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of the submission to arbitration . The dispute
does not , in my opinion , involve a pure
question of law which should be decided by the
Court at this stage .

VI
Shell is entitled to a declaration that the
contents of Vector’ s letter of October 12 , 1988
do not form part of the amending agreement or
the contract and do not impose conditions or
restrictions upon Vector 's execution and
delivery of the amending agreement . Shell is
also entitled to a declaration that the fairness or
reasonableness of the base price and the price
adjustment mechanism set out in the amending

agreement is not an issue which is subject to
arbitration under Article 15.1.
Shell ' s application for a declaration that
NUL Rate 4 continues to be “ determined or
published ” and thus remains the standard in
determining price from time to time is
dismissed . In my view that issue is arbitrable.
Vector is entitled to a stay of the proceedings
commenced by Shell pending completion of the
arbitration process in respect of the controversy
which I have found to be subject to arbitration .
In the circumstances , each party will bear its
own costs.

Motion allowed in part .

[180-033] QUINTETTE COAL LTD v NIPPON STEEL CORP
British Columbia Supreme Court
Judgment delivered June 22 , 1990
Full text of judgment below
Powers of Court to review awards
Arbitration
International agreements
British
Columbia coal supplier and Japanese steel consortium entering into coal supply contract
Dispute arisising in relation to
Contract providing for the arbitration of disputes
pricing
Parties submitting dispute to arbitration Arbitration board delivering award
in favor of consortium — Supplier challenging jurisdiction of arbitration board Supplier
seeking to vacate the award
Whether arbitration board exceeded its jurisdiction On
what grounds can a Court review international arbitration awards — British Columbia
UNCITRAL Model Arbitration Law ,
International Commercial Arbitration Act , sec 34
Art 34 .
A British Columbia coal producer and a consortium of Japanese steel manufacturers
entered into a long term contract for the supply of coal . The base price of the coal was to be
calculated as the sum of a fixed component plus variable production cost factors.
The agreement provided: a quarterly adjustment of the base price; a mechanism for the
review of the base price every four years; and an “ inequity review ” clause to take account of
any unexpected significant changes in coal prices. Any disputes that arose concerning the
pricing of the coal were to be referred to binding arbitration.
A dispute subsequently arose during the course of a four -year price review in relation to
the appropriate calculation of the base price . The matter was referred to arbitration. The
supplier requested that the arbitration board set a base price for coal that was contracted to be
delivered over the next four years.
The arbitration board delivered an award that established the base price of coal for each
of the quarters in the four-year period . The board in its determination made findings with
regard to both the fixed and variable components of the base price .
The supplier applied to have the award vacated pursuant to sec 34( 2) of the British
Columbia International Commercial Arbitration Act . This section provided for the vacation of
an award when the award had dealt with a “ dispute not contemplated by or not falling within
the terms of the submission to arbitration” .
The supplier argued that the jurisdiction of the board was confined to fixing a base price
as at the beginning of the review period , and that it was not open to the board to set a series of
prices for the four-year period .
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Held: application dismissed .

1. The Internationa] Commercial Arbitration Act conferred on the Court no power to set
aside an award on the ground of an error of law . The award could be set aside only if it dealt
with a dispute not contemplated by or not falling within the terms of the submission to
arbitration , or if the award contained decisions on matters beyond the scope of the submission .
2. The Court referred to a number of authorities from various jurisdictions, which
illustrated the world - wide trend toward the restriction of judicial control over international
arbitration awards. The Court adopted those views as being reflective of the purpose of the
British Columbia International Commercial Arbitration Act.
3. The supplier's request for arbitration had correctly stated the agreed scope of the
submission to arbitration . There was no merit in the suggestion that the board’s jurisdiction
was limited to fixing a base price as of the beginning of the review period .
4. The Court was concerned at one stage as to whether the contract allowed a variation of
the fixed component of the base price . The Court , however , concluded that even if the board
had been wrong on this point , it would have only constituted a mere error in the interpretation
of the contract , and under the International Commercial Arbitration Act it would not have
provided a ground for setting aside the award .
|Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

PW Butler , J Jansen and WDA Wade for the petitioner .
JD McAlpine, RD Diebott and PA Hildebrand for respondents .

Before: Esson CJBC

Esson CJBC: On May 28 , 1990 , after
holding some 142 days of hearings spread over
the better part of 2 years , an arbitration board
delivered its award fixing the price to be paid
by the 10 respondents , all large Japanese steel
manufacturers , for coal delivered to them by
the petitioner from its mine in north eastern
British Columbia. I will refer to the petitioner
as “ Quintette ” and to the respondents as “ the
steel companies ” . Quintette now seeks to set
aside portions of that award under s. 34( 2 ) of
the International Commercial Arbitration Act ,
S . B .C. 1986 , c . 14 . This is apparently the first
application to set aside an award brought under
that statute ( “ the International Act" ) passed at
the same session as the Commercial Arbitration
Act , S . B .C . 1986 , c. 3 ( “ the Commercial
Act" ) .
Because this proceeding is brought under a
statute with which our courts have had no
opportunity to become familiar , I begin by
considering those aspects of it which concern
the scope of judicial review of awards .
Unusually for modem legislation , the
International Act begins with a preamble
which , inter alia , explains the legislative
purpose . It reads:

“ Preamble

WHEREAS British Columbia , and in
particular the City of Vancouver, is
becoming an international financial and
commercial centre;
AND WHEREAS disputes in international
commercial agreements are often resolved
by means of arbitration ;
AND WHEREAS British Columbia has not
previously enjoyed a hospitable legal
environment for international commercial
arbitrations;
AND WHEREAS there are divergent views
in the international commercial and legal
communities respecting the conduct of ,
and the degree and nature of judicial
intervention in , international commercial

arbitrations;
AND WHEREAS the United Nations
Commission on International Trade Law has
adopted the UNCITRAL Model Arbitration
Law which reflects a consensus of views on
the conduct of , and degree and nature of
judicial intervention in , international
commercial arbitrations ;
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THEREFORE HER MAJESTY , by and
with the advice and consent of the Province
of British Columbia , enacts as follows. ”
The International Act is based upon the
UNC1TRAL Model . The Report of the
Secretary General of the United Nations on
International Commercial Arbitration was
published by the United National General
Assembly under No . A/CN . 9/264 , on March
25 , 1985. The report is described as an
“ Analytical Commentary of Draft Text of a
Model Law on International Commercial
Arbitration . ” Clause l of the Commentary
reads:
“

Sole action for attacking award , paragraph

m

l . Existing national laws provide a variety
of actions or remedies available to a party
for attacking the award . Often equating
arbitral awards with local court decisions ,

they set varied and sometimes extremely
long periods of time and set forth varied and
sometimes long lists of grounds on which
the award may be attacked . Article 34 is
designed to ameliorate this situation by
providing only one means of recourse
( paragraph ( 1 )) , available during a fairly
short period of time ( paragraph ( 3)) and for
a rather limited number of reasons
( paragraph ( 2 )) . It does not , beyond that ,
regulate the procedure , neither the important
question whether a decision by the Court of
article 6 may be appealed before another
court nor any question as to the conduct of
the setting aside proceedings itself . ”

Section 34 of the International Act , I
understand , is based upon the art . 34 referred to
in the above passage . The present application is
brought under s . 34( 2 ) which , as the report
states, provides for review “ for a rather limited
number of reasons ” . The part of the section
relied on by the petitioner is this:
“ ( 2) An arbitral award may be set aside by
the Supreme Court only if

(a ) the party making the application
furnishes proof that

( iv ) the arbitral award deals with a
dispute not contemplated by or not
falling within the terms of the

submission
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to

arbitration ,

or

it

contains decisions on matters beyond
the scope of the submission to
arbitration , provided that , if the
decisions on matters submitted to
arbitration can be separated from
those not so submitted , only that part
of the arbitral award which contains
decisions on matters not submitted to
arbitration may be set aside . ”
It is to be noted that the International Act ,
unlike the Commercial Act , confers on the court
no power to set aside an award on the ground of
error of law . The award can be set aside only if
it deals with a dispute not contemplated by or
not falling within the terms of the submission to
arbitration , or contains decisions on matters
beyond the scope of the submission . In
submitting that this award deals with disputes
not contemplated by or falling within the terms
of the submission , Mr. Butler relies mainly on
cases decided a century or more ago, the
earliest being Bonner v . Liddell ( 1819), 129
E . R . 653, 1 Brod . & B . 80 ( Common Pleas
Div . ). He also relies on some authority of more
recent vintage and in particular the decision of
the Supreme Court of Canada in Port Arthur
Shipbuilding Co . v. Arthurs ( 1968 ) , [ 1969]
S .C . R . 85 , [ 1969 ] 70 D.L . R . ( 2d ) 693.
The relationship between the older law of
arbitration , developed in a wholly domestic
context , and that applicable to the kind of
international proceeding which gives rise to this
petition , was considered by the New Zealand
Court of Appeal in CBINZ Ltd . v. Badger
Chiyoda , [ 1989 ] 2 N . Z. R . 669 (C . A . ) . The
issue was whether the Court should give effect
to art . 24 of the Rules of the International
Chamber of Commerce [ New Zealand ] which
provided that the award would be final and that
the parties would be deemed to have waived
their rights to any form of appeal . The narrower
question was whether it would be contrary to
public policy to recognize art . 24 as ousting the
jurisdiction of the Court to review an award for
error of law on the face of the award . The
Court held that it would not . Several judgments
were delivered . I refer particularly to the
following discussion in the judgment of
Richardson J . as illustrating a world- wide trend
toward restricting judicial control over
international commercial arbitration awards. At
pp . 687-688 , Richardson J . said:
“ Fourth , developments and trends in other
jurisdictions weigh heavily against invoking
© 1991 CCH International
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public policy considerations to justify such
curial intervention in New Zealand in the
case
of
international
commercial
arbitrations. There are two reasons for
taking these comparisons into account . One
is that the present contract , negotiated as it
was between foreign multinationals ,
containing a choice of law provision , and
providing for arbitration of disputes in
accordance with ICC rules , should be
viewed as the parties clearly intended , as an
international commercial contract rather
than as a purely domestic construction
contract . The other is that the ICC rules are
applicable in contracts throughout the
world . And , more broadly , in our
increasingly international economy there has
been an immense increase in transnational
arbitrations. So it must , I think , be material
in assessing public policy considerations in
this country to take into account
developments elsewhere and internationally .
As to that , the trend in international
commercial arbitrations is clearly towards
giving greater emphasis to party autonomy
and contracting judicial control over the
legal content of the reference and the award .
Examples of recent legislation are the
English Arbitration Act 1979 , the new
Commercial Arbitration Acts in Australia
Commercial
and
the
International
Arbitration Act 1986 of British Columbia and
similar legislation in other provinces of
Canada adopting the UNC / TRAL Model
Law . It is unnecessary for present purposes
to review that legislation or the particular
issues discussed in the Law Commission ’ s
recent preliminary paper No . 7 on
Arbitration ( 1988 ) . But it is relevant to note
that Lord Diplock remarked with reference
to the Arbitration Act 1979 that exclusion
agreements , which oust the statutory
jurisdiction of the High Court to supervise
the way in which arbitrators apply the law in
reaching their decisions in individual cases ,
are recognised as being no longer contrary
to public policy ( Pioneer Shipping Ltd v BTP
Tioxide Ltd [ 1982 ] A .C . 724 , 740 ). And in
the recent New South Wales decision
Qantas Airways Ltd v Dillingham Corp
( 1985 ) 4 NSWLR 113 , Rogers J . observed
that Australia was at the threshold of a
wholly new period in dispute resolution ( p .
121 ); and the Courts should be astute in
ensuring that where parties have agreed to
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submit their disputes to arbitration they
should be held to their bargain ( p . 118 ).
Then there is France , the seat of the Court
of Arbitration of the ICC. Craig, Park &
Paulsson in their text International Chamber
of Commerce Arbitration ( 1984 ) , discuss the
codification of the distinction between
domestic and international arbitration in the
1981 Decree and go on to say ( Pt . V , para .
30.04, pp . 47-48 ):
‘Finally , it should be noted that the
French Cour de cassation rejects judicial
tampering with the decision of
international arbitrators. With respect to
awards rendered in France , it is clear that
the Judge has no power to set them aside
even if he thinks the arbitral tribunal
“ distorted " (denaturer ) contracts or
pleadings. As for foreign awards sought
to be executed in France, . .. The Cour
de cassation expressly referred to “ the
principles of international commercial
arbitration "
affirmed
and
that
international ordre public as it is
conceived in France does not allow
refusal to enforce awards that contain an
“ error of judgment " by the arbitrators,
even if it is alleged to be “ manifest" and
“ affecting the very foundation of the
award". '
Finally , speaking for the majority in the
most recent United States Supreme Court
decision Mitsubishi Motors Corporation v .
Soler Chrysler - Plymouth Inc . 473 50 US 614
( 1985 ) , Blackmun J . said at p . 629:

‘.. . we conclude that concerns of
international comity , respect for the
capacities of foreign and transnational
tribunals , and sensitivity to the need of
the international commercial system for
predictability in the resolution of
disputes require that we enforce the
parties' agreement , even assuming that a
contrary result would be forthcoming in
a domestic context . '
Blackmun J . went on to add at pp . 638-639:
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‘As international trade has expanded in
recent decades , so too has the use of

international arbitration to resolve
disputes arising in the course of that
controversies
that
The
trade .
international arbitral institutions are
called upon to resolve have increased
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in diversity as well as in complexity .
Yet the potential of these tribunals
for efficient disposition of legal
disagreements arising from commercial
relations has not yet been tested . If they
are to take a central place in the
international legal order , national courts
will need to “ shake off the old judicial
hostility to arbitration ” , Kulukundis
Shipping Co . v . Amtorg Trading Corp
126 F2D 978, 985 ( CA 2 1942) , and also
their customary and understandable
unwillingness to cede jurisdiction of a
claim arising under domestic law to a
foreign or transnational tribunal . To this
extent , at least , it will be necessary for
national courts to subordinate domestic
notions of arbitrability to the international policy favouring commercial
arbitration . ’
To reject that powerful logic and to swim
against the tide by insisting on assumed
public policy grounds that the legal content
of awards must be reviewable in the New
Zealand Courts even though the parties have
contracted otherwise , would also inevitably
deter commercial entities from conducting
transnational arbitrations in New Zealand . ”
[ Emphasis added . ]
While the CBINZ Ltd . decision is not directly
applicable to the issue in this case , I have
quoted at length from the judgment of
Richardson J . for its extensive analysis of
authorities from various jurisdictions , all
holding that courts should exercise restraint in
arbitration
awards
the
in
reviewing
international arena . The views expressed by
those courts , in my view , are substantially the
same as the “ consensus” referred to in the
preamble to our International Act , and thus
reflect the purpose of that Act .

I turn to the issues in this case . They arise
from the sales agreement entered into between
Quintette and the steel companies in July 1981
and , in particular , the price to be paid to
Quintette for each ton of coal delivered .
Although coal production did not begin until
1984, the contract fixed a base price of $75 per
ton effective April 1 , 1980 . The base price ,
essentially , is the f .o . b. price for coal at Prince
Rupert , the “ port of loading ” .
The base price was subject to adjustment
pursuant to cl . 5 of the contract , which sets out
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a formula to be applied at July 1 , 1980 and at
quarterly intervals , thereafter. Most of the
elements in the formula are items of production
costs such as diesel fuel , labour , and material
and supplies which would be expected to vary
over time . Clause 5.2 . 11 defines a component
different from all the others. It reads: “ ‘P . F.’
is the fixed component of the Base Price not
subject to escalation and is $35.00. ”
The contract has several clauses which
contemplate price revisions. They include:

“ 7 . Price Review
The Base Price shall be reviewed during the
four months prior to March 31 , 1987,
March 31 , 1991 and March 31 , 1995 at the
request of either Seller or Buyer . The
review shall be made taking into
consideration the then prevailing market

price of metallurgical coal being supplied
and sold to Buyer from major Canadian
suppliers under long term contracts and also
the quality differential , if any , in
comparison with those coals.
8 . Mutual Cooperation
Both Buyer and Seller recognize that
circumstances may arise that could not have
been foreseen at the time this contract was
entered into. Both parties agree to use their
best effort to solve any hardships or
difficulties arising from such unforeseeable
circumstances in the spirit of mutual good
will and cooperation .
9 . Inequity Review

If any significant change in the metallurgical
coal market takes place at any time during
the term of the contract either party shall
have the right to request a price review . The
parties shall discuss the matter in good faith
to reach a fair and reasonable adjustment . ”
Over the years , the quarterly adjustments
resulted in substantial escalations , so that by
1987 , the base price had risen to about $103
even though the fixed component , set out in cl .
5.2 . 11 I had , by an agreement reached after
“ inequity reviews ” under cl . 9 , been reduced
by $8.50 per ton to $26.50.
The result of the Board ’ s award is set out in
Appendix “ A ” to the award which I reproduce
as an appendix to these reasons.
It will be noted that the Board established a
different price for each calendar year quarter
© 1991 CCH International
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beginning with 1987.2: i .e . , the quarter
beginning April 1 , 1987 , which is the first date
for review provided for in cl . 7 of the contract.
In establishing a “ total price awarded ” for the
13 quarters which had become history before its
award was handed down , the Board divided
that price into an “ awarded fixed component ”
which reduces over the 4- year period from
$26.50 to $6. For the first 13 quarters , the
Board also awarded an “ escalated component ”
pursuant to cl . 5 , which took into account the
continuing inflationary escalation and , with
respect to the remaining 3 quarters of the 4- year
period , directed that that formula be applied by
the parties . In the result , the total price awarded
for the first 13 quarters remained relatively
stable but substantially below the price actually
paid by J .S . I . to Quintette .
Quintette’s contention is that the jurisdiction
of the Board was confined to fixing a base price
“ as of April 1 , 1987 ” , and that , in fixing a
series of base prices for the 15 quarters after
June 30, 1987 , it did something which it was
not asked to do and had no power to do . What
flows from that , in the submission of Quintette ,
is that the only part of the award which is valid
is the first line of Appendix “ A ” .
Quintette’ s submission that the question
referred to the Board was solely that as to the
base price as of April 1 , 1987 , was supported
by nothing beyond its counsel’ s repeated and
vigorous assertion that that was so . The
submission disregarded the language of the
documents on which the arbitration proceeded .
Those include the “ Notice of Request For
Arbitration ” of the coal companies which
launched the proceeding . That reads in part:
“ 1 . The Claimant requests that the
following issues be finally determined by
arbitration pursuant to Clause 15 of the
Agreement:
( b ) What Base Price should be set

pursuant to Clauses 7 or 9 of the
Agreement , or both , for coal contracted
to be delivered between March 31 , 1987
and March 31 , 1991? ”

The issues were further defined by pleadings
delivered by the parties consisting of a
statement of claim and statement of defence .
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The positions taken on the pleadings were , as is
customary , the best that either party could
possibly hope for. The coal companies sought
to have the price fixed on the then current world
market price which , they asserted , would have
produced a price per ton of about $57 , a price
lower than the amount of the “ escalated
component ” , so that it could be regarded as
having a fixed component that would be a
negative amount . Quintette contended that the
original base price ( subject to escalation for
increased costs) should continue in effect . The
Board accepted neither contention , although it
is of some interest to note that , in its
interpretation of the contract , it accepted in
essence the position of Quintette , which was
that cl . 7 should be applied having regard to: ( i )
the other relevant provisions in the contract , ( ii )
the commercial background against which the
agreements were negotiated , and ( iii ) the
circumstances faced by Quintette following the
execution of the agreements. The Board applied
the approach of fairness and reasonableness
contended for by Quintette but , to the distress
of the latter, did not accept that the price level
should continue to be the original base price
subject only to inflationary escalation .

At p . 1 of his award , the Chairman stated:
tribunal was established under the
provisions of clause 15 of the agreement to
determine the unresolved price of coal for the
period April 1 , 1987 to March 31, 1991 . ”
That , I am satisfied , correctly states the
agreed scope of the submission to arbitration .
There is no merit in the suggestion that the
Board’ s jurisdiction was limited to fixing a base
price as of the beginning of the period .
At one stage , I was concerned by the
question whether it was open to the Board to
alter the fixed component within the 4-year
period rather than leaving it at a fixed level
until the next 4-year review , as is arguably
contemplated by some of the language of cl . 5
of the contract . But even if the Board was
wrong in its conclusion on that point , that
would constitute mere error in interpreting the
contract and would not , under the International
Act , provide a ground for setting it aside . I will
add that , despite my original doubts, I am now
persuaded , essentially for the reasons stated by
the learned Chairman in his award , that the
Board did not err in its interpretation .
“ This
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The petition is dismissed .

Application dismissed .

APPENDIX “ A ”
Quintette Coal v . Nippon Steel
(3)

(1 )
Calendar
Year

(2)
Awarded
Fixed

Escalated

Quarters

Component

Component

1987.2
1987.3
1987.4
1988.1

26.50
26.50
26.50
26.50

1988.2
1988.3
1988.4
1989.1
1989.2
1989.3
1989.4
1990.1
1990.2
1990.3
1990.4
1991.1

23.50
23.50
23.50
23.50
20.50
20.50
20.50
20.50
18.50
8.00
7.00
6.00

68.80
68.42
69.41
70.18
71.97
72.00
73.22
72.56
73.19
74.36
75.03
75.93
76.40
*
*
*

(4 )
Total
Price
Awarded

(5 )
Price

Actually
Received

95.30
94.92
95.91
96.68

95.30
94.92
95.91
96.68
98.47
98.50
99.72
99.06
96.69
100.86
101.53
102.43
102.90

95.47
95.50
96.72
96.06
93.69
94.86
95.53
96.43
94.90
**
**
**

* The formula for determining the escalated component for periods 1990.3 , 1990.4 and 1991.1
shall continue as set out in cl . 5 of the contract .
** The sum of the awarded fixed component plus the escalated component for the periods 1990.3,
1990.4 and 1991.1 .

[H 80-034] WARTH LINE LTD v MERINDA MARINE CO LTD
United States District Court (SDNY )
Judgment delivered November 12, 1991
Full text of judgment below
Grounds for vacating an award — Jurisdiction of arbitrators
Maritime arbitration
Scope of arbitration clauses
Charterer arresting ship and claiming damages for
underperformance of a charter party Shipowner challenging claim and asserting that
Arbitration panel
Parties referring dispute to arbitration
the arrest was unlawful
Charterer seeking to have the award vacated
finding in favor of the shipowner
Whether the panel exceeded its powers or manifestly disregarded the law — Scope of
arbitrators’ powers Federal Arbitration Act , sec 10( a )( 4 ) .

—

—

—

—

—

—

—

—

—

A shipowner and a charterer entered into a charter party for the delivery of certain goods.
The charter party provided for the arbitration of “ any dispute arising between the parties” by
a panel of arbitrators in New York . On route to its destination the ship encountered heavy
weather which caused a delay in delivery .
The charterer claimed damages for the underperformance caused by the delay in the
Court of Commerce in Antwerp. At the charterer’s request the Court of Commerce issued a

U80-034

© 1991 CCH International

- Warth Line Ltd v Merinda Marine Co Ltd
(1991) 1 ADRD (North America) f 80-034

4 i2 9i

75,471

detention order and appointed a neutral nautical surveyor to investigate the vessel 's records in
order to determine and report the causes of the alleged delay . The surveyor found that the
shipowner had underperformed , and that the charterer should have been compensated . The
charterer then applied to the Belgian Court and obtained an arrest order over the ship. The
arrest caused the ship to be delayed for a number of days.

The owner subsequently invoked the arbitration clause and sought arbitration of the
various claims and cross-claims. The charterer claimed the compensation determined by the
surveyor , while the owner claimed damages for costs associated with the arrest and delay of the
vessel .
The arbitration panel found that the captain's concerns over the weather were serious
enough to justify the decision to delay the voyage and the charterer was not entitled to recover
damages. The panel also held that the arrest of the vessel was wrongful and unjustified , and it
awarded the owner expenses relating to that wrong and unjustified , arrest .
In response to the panel ’s findings the charterer sought to have the award vacated under
the terms of the Federal Arbitration Act ( FAA ) claiming that , contrary to sec 10(a )( 4) of the
FAA , the arbitration panel had exceeded their powers , or so imperfectly executed them that a
mutual final and definite award upon the subject matter submitted was not made .
Alternatively , the charterer submitted that the panel had , contrary to the common law ,
“ manifestly disregarded the law ” . The issues on which the charterer based its objections were:
(a) that the arbitration panel ignored the findings of the surveyor and had found that the
surveyor’s evaluation of the claim was improper and beyond his function , and such
evaluation was a function reserved for the arbitration panel; and
( b) that only the Belgium Court had the jurisdiction to declare the arrest of the vessel
wrongful and the panel's determination that the arrest was wrongful was a direct
intrusion on the jurisdiction of the Belgium Court and by reviewing that Court’ s decision
had exceeded their powers.
Held: application denied .
1 . According to the charter party it was clear that the dispute about underperformance
was properly submitted to arbitration and was to be determined by the arbitrators rather than
the nautical surveyor . When considering matters properly submitted , arbitrators have broad
determinative powers and the role of the courts was limited to ascertaining whether there
existed one of the specific grounds for the vacation of an award . These well -settled principles
established that the arbitrators could have disregarded the surveyor’ s report without exceeding
their powers under sec 10( a )( 4).
2. The charterer procured the arrest of the vessel to secure its claims for delay and
underperformance. Such claims undoubtedly arise under the charter party and thus out of the
maritime venture initiated by the charter party . Therefore the dispute over the arrest of the
vessel was arbitrable .
Nothing about a claim for wrongful arrest , or any other abuse of judicial process, makes
it inherently unsuited for arbitration . The court which orders a vessel’s arrest did not have
exclusive jurisdiction vis-a-vis a properly constituted arbitration panel . Therefore in the
present case the arbitration panel had neither exceeded its powers under sec 10( a )( 4 ) of the
FAA nor exhibited a “ manifest disregard of the law ” .
[ Headnote hr The CCH INTERNATIONAL LEGAL EDITORS ]
John A Orzel , Mario E DeOrchis ( De Orchis & Partners) for the plaintiff .
Donald Kennedy ( Haight . Gardner , Poor & Havens) for the defendant .

Before: Shirley Wohl Kram , United States District Judge .
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Kram , District Judge: Petitioner Warth
Line, Ltd . ( the “ Charterer ” ), moves to vacate
an arbitration award dated April 15, 1991 ( the
“ Decision and Award ” ) , pursuant to the
United States Arbitration Act , 9 U .S.C .
§10(a )(4), on the grounds that the arbitrators
“ exceeded their powers , or so imperfectly
executed them that a mutual , final and definite
award upon the subject matter submitted was
not made ” . Respondent Merinda Marine Co. ,
Ltd . ( the “ Owner ” ) , opposes the petition to
vacate and seeks confirmation of the Award .
BACKGROUND
In March of 1987 , the Owner and Charterer
entered into a Time Charter Party contract
for the vessel M /V LEONIDAS GLORY , at
$ 1 ,950 per day ( the “ Charter Party ” ) . The
Charter Party called for the vessel to load
granite blocks at Mangalore, India , during
April and May , 1987 . These granite blocks
were to be discharged at Santander, Spain , St.
Malo , France and Antwerp , Belgium . On route
to Santander, the vessel encountered heavy
weather which the Owner claimed caused
delays in arriving at the designated ports of
discharge.
Consequently ,
the
Charterer claimed
damages for underperformance in the amount
of $39 ,622.00 , based upon a delay of 11.34
days as compared to a routine voyage. The
Charterer asserted its claim for underperformance in the Court of Commerce in
Antwerp , under Belgian law . At the Charterer’s
request , the Court of Commerce issued a
Detention Order which prevented the

LEONIDAS GLORY from sailing from the
court’ s jurisdiction , and appointed a neutral

Nautical Surveyor to investigate the vessel ’s
records in order to determine and report the
causes of the alleged delay .
The Charterer informed the Owner that in
lieu of arresting the vessel it would accept a
letter of guarantee in the amount of $45 ,000 , as
security for any liability due to the vessel 's
underperformance . Although the Owner had
made arrangements to drydock the vessel for a
Class Survey in a Netherlands shipyard the day
after discharge May 27 , 1987 , and an arrest
would prevent the Owner from going on
drydock as scheduled , the Owner refused to
post the security . As a result , the Charterer
applied to the Belgian Court and obtained an
order of arrest for the LEONIDAS GLORY .
Under Belgian law ,1 the Owner was permitted
to contest the arrest but failed to do so, even
though it was represented in Antwerp .2

.

The vessel was subsequently arrested on May
26 , 1987 , after completion of discharge at
Antwerp . After the arrest , the Owner posted
adequate security , the arrest was lifted and the
vessel was allowed to sail from Antwerp.
However , due to the arrest the vessel was
delayed in Antwerp for two days.
During the vessel ’ s detention , the Nautical
Surveyor determined that the LEONIDAS
GLORY had indeed underperformed for a total
of 118 hours, or 4 days and 22 hours (as
opposed to the 11.34 days claimed by the
Charterer ) on the voyage from Mangalore to
Antwerp . The Surveyor also found that the

1 The Charterer has properly raised the issue of Belgian law in accordance with Rule 44.1 of the
Federal Rules of Civil Procedure. The Charterer has submitted the Declaration of Bernard Insel ,
an attorney licensed to practice before the Courts of the Kingdom of Belgium , together with its
Affidavits and Memoranda in Support of Charterer’s Motion to Vacate the Arbitration Decision
and Award Dated April 15 , 1991 , and the Court has relied upon the Declaration in its
consideration of the issues raised under Belgian law . Rule 44.1 provides as follows:
A party who intends to raise an issue concerning the law of a foreign country shall give
notice by pleadings or other written notice . The court , in determining foreign law , may
consider any relevant material or source , including testimony , whether or not submitted
by a party or admissible under the Federal Rules of Evidence . The court’ s determination
shall be treated as a ruling on a question of law .

Fed . R . Civ . P. 44. I .

2 According to the Declaration of Bernard Insel , the Owner was represented at Antwerp by
Captain Mantzaris , the same person who later acted as the Owner’ s advocate at the New York
arbitration hearing. Declaration of Bernard Insel , Exhibit “ E ” to M . E. DeOrchis Affidavit,
sworn to July 15 , 1991 ( “ DeOrchis Aff .” ), at 6. The Decision and Award supports this
contention as the Arbitration Panel majority allowed $4,000 of “ fees and expenses” paid to
Captain Mantzaris for his representation of the Owner in connection with the arrest at Antwerp.
Decision and Award , Exhibit “ A ” to DeOrchis Aff., at 20.

^
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Charterer should be compensated in the amount
of $17 ,709.89.

After this determination , the Owner invoked
the arbitration clause of the Charter Party
contract ,3 and sought arbitration of the various
claims and cross-claims at New York . The
claims and cross-claims were as follows: ( 1 )
The Charterer claimed the $17 , 709.89 to which
the Nautical Surveyor determined it was
entitled as a result of underperformance; ( 2)
The Owner claimed damages for unpaid
freight , repairs necessitated by stevedores, fees
and expenses incurred at Antwerp due to the
arrest , expenses incurred due to the
postponement of scheduled drydocking while
the vessel was under arrest at Antwerp ,
including the costs of arranging drydocking in
Greece , the cost of the extra drydocking , the
costs of the arbitration proceeding and the cost
of the letter of guarantee posted in Antwerp.
Pre- hearing submissions were presented to a
Panel of three arbitrators ( the “ Panel ” ) , which
was formed in accordance with Clause 17, and
a hearing was held on March 29, 1990.

On April 15 , 1991 , the Panel issued a
Decision and Award in which it denied the
Charterer’ s claims. Contrary to the Nautical
Surveyor, the Panel concluded that the weather
conditions during the voyage and the Captain ’ s
concern for safety were serious enough to
justify the Captain’ s decision to seek shelter at
Crete and reduce the speed of the vessel . Thus,
the delay was justified , and the Charterer was
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not entitled to recover for underperformance .
The Panel further concluded that the arrest of
the vessel was
wrongful and unjustified under the
circumstances because Charterers could
have started their investigation of alleged
speed loss at the first two discharge ports
instead of waiting till [sic ] two hours before
completion of discharge. Owners would
then have had plenty of time to grant
Charterers Letter of Undertaking without the
vessel being delayed two days.
Decision and Award , Exhibit “ A ” to DeOrchis
Aff . , at 15 .

Based upon these findings, the Panel
awarded the Owner $75 ,068.28. According to
the Charterer , $49,013 of this award was
intended to reimburse the Owner for expenses
relating to what the arbitrators deemed the
“ wrongful and unjustified ” arrest .4 The
Charterer moves to vacate only this portion of
the award . 5 The Charterer alleges that in
awarding the Owner $49 ,013 for expenses
incurred in connection with the Belgian arrest ,
the “ arbitrators exceeded their powers , or so
imperfectly executed them that a mutual , final
and definite award upon the subject matter
submitted was not made ” . 9 U .S.C. §10(a )(4 ).
DISCUSSION
The United States Arbitration Act , 9 U .S .C .
§10(a ) , provides that either party to an
arbitration may move to vacate the arbitration

3 The arbitration clause provides:
should any dispute arise between Owners and the Charterers the matter in dispute shall
be referred to three persons at N . Y . , one to be appointed by each of the parties hereto
and the third by the two so chosen . Their decision or that of any two of them shall be
final and for the purpose of enforcing any award , this agreement may be made a rule of
the court . The arbitrators shall be commercial men .
Charter Party , Exhibit “ B ” to DeOrchis Aff ., at Clause 17.
4 The components of the $49,013 award are as follows:
(3) Amount of expenses incurred at Antwerp: $8.427. 33,
(4) & ( 5 ) Expenses for 2 nd . drydocking in Greece and Fees paid to Grecian Maritime:
$8,454.23 ,
(6 ) Fees paid to Grecian Maritime: $6,643.83 ,
( 7) For deviation ( to Greece ) expenses: $6,076.79,
( 10) Release of Cash /Guaranty: $19 ,410.95 .

Decision and Award , Exhibit “ A ” to DeOrchis Aff . , at 20- 21 .
5 On page 6 of its Memorandum of Law in Support of Charterer’s Motion to Vacate the
Arbitration Decision and Award Dated April 15 , 1991 ( “ Pet . Mem . ’’ ) , the Charterer claims that
it “ challenges only those items of the award which the Panel Majority granted as arising from
the supposedly ‘wrongful arrest’ ” . Further, the Charterer specifically states that it is not asking
this Court to review all the evidence in the arbitration or to redecide the issue of
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award. The grounds for vacating an arbitration
award , however, are extremely limited . See
Sweeney v . Morganroth , 451 F. Supp . 367 , 369
(S . D . N . Y . 1978 ) (court’ s review of an
arbitrator’ s award is necessarily “ severely
limited’’ , being confined to the grounds
specified in 9 U .S .C . §10). They are as

follows:
( 1 ) Where the award was procured by
corruption , fraud , or undue influence .
(2 ) Where there was evident partiality or
corruption in the arbitrators, or either of
them .
( 3) Where the arbitrators were guilty of
misconduct in refusing to postpone the
hearing , upon sufficient cause shown , or in
refusing to hear evidence pertinent and
material to the controversy ; or of any other
misbehavior by which the rights of any
party have been prejudiced .
(4) Where the arbitrators exceeded their
powers , or so imperfectly executed them
that a mutual , final , and definite award upon
the subject matter submitted was not made.
(5 ) Where an award is vacated and the time
within which the agreement required the
award to be made has not expired the court
may , in its discretion , direct a rehearing by
the arbitrators.
9 U .S.C . §10(a )(4) .
In addition , an arbitration award may be
vacated if the arbitrators exhibit a “ manifest
disregard of the law ’ ’ . Wilko v . Swan , 346 U .S.
427 , 436-437 ( 1953). Although no court has
clearly defined the boundaries of this common
law doctrine , it is apparent that it does not
significantly expand the statutory bases for
vacating an award . In fact , it is a very limited
doctrine . In Merrill Lynch , Pierce , Fenner &
Smith , Inc . v . Bohker , 808 F.2d 930 ( 2d Cir .
1986) , the Second Circuit concluded that
“ manifest disregard of the law’’ “ clearly
means more than error or misunderstanding

with respect to the law’’ . Id . at 933; see also
Carte Blance (Singapore ) Pte. , Ltd . v . Carte
Blance ( Int ’ l ) Ltd . , 888 F.2d 260, 265 ( 2d Cir.
1989 ) (citing Siegel v. Titan Indus . Corp . , 779
F. 2d 891 , 892-893 (2d Cir . 1985)). It went on
to say that:
The error must have been obvious and
capable of being readily and instantly
perceived by the average person qualified to
serve as an arbitrator . Moreover, the term
“ disregard ” implies that the arbitrator
appreciates the existence of a clearly
governing legal principle but decides to
ignore or pay no attention to it . Bell
Aerospace Company Division of Textron ,
Inc . v . Local 516 , 356 F. Supp. 354, 356
( W . D . N . Y . 1973) , rev’ d on other grounds ,
500 F.2d 921 ( 2d Cir . 1974). To adopt a
less strict standard of judicial review would
be to undermine our well established
deference to arbitration as a favored method
of settling disputes when agreed to by the
parties. United Steelworkers v. American
Manufacturing Co . , 363 U .S. 564 ( 1960 ).
Merrill Lynch , Pierce , Fenner & Smith , Inc . ,
808 F. 2d at 933-934 (other citations omitted ) .
The Charterer relies on both §10(a )(4) of the
Arbitration Act and the common law notion of
“ manifest disregard of the law ” to support its
motion to vacate the award .
A . Disregard of the findings of the nautical
surveyor

The Charterer alleges that the arbitrators
exceeded their powers under 9 U .S .C.
§10(a )(4) when they “ completely disregarded
the findings of the Nautical Commission expert
appointed by the Court of Commerce at
Antwerp ” , without taking testimony from any
witness with personal knowledge of the
voyage . Pet . Mem . , at 7 . To support its
allegation that the arbitrators exceeded their
powers , the Charterer points to the following
conclusion by the arbitrators:

underperformance. Pet . Mem . , at 12 . Nevertheless, on page 7 of Pet. Mem ., the Charterer
alleges that the arbitrators also exceeded their powers under 9 U .S.C. §10( a )(4) by completely
disregarding the findings of the Nautical Commission expert appointed by the Court of
Commerce at Antwerp. Since the Nautical Surveyor was appointed only to investigate and
report upon the causes of the delay , and not the issue of arrest , see Decision and Award , Exhibit
“ A ” to DeOrchis Aff . , at 5, it appears as if the Charterer sets forth two bases for their claim
that the arbitrators exceeded their powers: ( 1 ) the arbitrators’ decision that the arrest was
“ wrongful and unjustified ” , and ( 2 ) the arbitrators’ disregard for the findings of the Nautical
Surveyor. Thus, in its discussion below , the Court addresses both issues .
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the Court investigator’ s evaluation and
arbitrary adjustment of Charterer's claim
was improper and beyond his function to
determine the condition of the vessel and
causes of delay . He was not appointed to
judge or make a quantitative determination
of the Charterer’ s alleged claim . That
function is one reserved for the arbitrators.

Decision and Award , Exhibit “ A ” to DeOrchis
Aff . , at 15. For the reasons set forth below ,
the Court finds the Charterer’ s arguments
unpersuasive.
The Charter Party clearly indicates that it
was the function of the arbitrators to make a
final determination of the Charterer's claims .
Clause 17 of the Charter Party states:
That should any dispute arise between
Owners and the Charterers the matter in
dispute shall be referred to three persons in
N . Y . , one to be appointed by each of the
parties hereto and the third by the two so
chosen . Their decision or that of any two of
them shall be final and for the purpose of
enforcing any award , this agreement may be
made a rule of the court . The arbitrators
shall be commercial men (emphasis added ) .
Charter Party , Exhibit “ B" to DeOrchis
Aff . , Clause 17 . It is therefore clear that the
dispute about underperformance was properly
submitted to arbitration and was to be
determined by the arbitrators rather than the
Nautical Surveyor . The issue thus becomes
whether the arbitrators exceeded their powers in
deciding the question of underperformance.
The Second Circuit has determined that when
considering matters properly under submission ,
such as the dispute about underperformance ,
arbitrators have broad determinative powers,
and the role of the courts is limited to
ascertaining whether there exists one of the
specific grounds for the vacation of an award .
Saxis Steamship Co . v . Multifacs Int ' l Traders ,
Inc ., 375 F. 2d 577 , 581 ( 2d Cir. 1967 ); see
also Reynolds Securities , Inc . v . Macquown ,
459 F. Supp. 943, 945 ( W . D. Pa . 1978 ). In
addition , a court may not review the record of
the arbitration proceeding for errors of law or
fact. Saxis Steamship Co . , 375 F. 2d at 581 -582.
Thus , the merits of the controversy submitted

75,475

to arbitration may not be re-examined by any
court . Reynolds Securities , Inc. , 459 F. Supp .
at 945 (citing Catz American Co., Inc . v . Pearl
Grange Fruit Exchange , Inc . , 292 F. Supp. 549
(S . D . N . Y . 1968 ) ). Further, in handling
evidence, an arbitrator “ need not follow all the
niceties observed by the federal courts. He need
only grant the parties a fundamentally fair
hearing ’’ . Bell Aerospace Co . Div . of Textron v .
Local 516 , Int ' l Union , Etc ., 500 F. 2d 921 , 923
( 2d Cir . 1974) .

These well-settled principles establish that
the arbitrators might properly have disregarded
the Surveyor’ s report without exceeding their
powers under §10(a )(4 ) . Assuming, arguendo ,
that the arbitrators were required to consider the
Surveyor’ s findings in order to give the parties
a fair hearing, the Record establishes that the
arbitrators gave the Surveyor's report due
consideration . In fact , the Panel 's Decision and
Award , dated April 15 , 1991 , clearly indicates
that the arbitrators carefully examined the
Surveyor's report as well as all other relevant
evidence , including , the terms of the Charter
Party , daily weather station reports , periodic
reports of the Master , daily entries in the
vessel ’ s log book , Decision and Award , Exhibit
“ A ” to DeOrchis Aff . , at 13- 15 , and simply
came to a conclusion contrary to the Belgian
investigator. Thus , there is no basis for
concluding that the arbitrators exceeded their
power with respect to the findings of the
Nautical Surveyor .

B . Determination that arrest was “ wrongful
and unjustified ' '
The Charterer argues that Belgian law
expressly provides for the arrest of a vessel in
order to secure a claim for damages against the
vessel , and contends that since the vessel was
present in Belgium , only the Belgian Court had
jurisdiction to order the arrest of the vessel or
declare the arrest wrongful . The Charterer thus
urges the Court to conclude that any objection
to the arrest by the Owner had to be made
to the Belgian Court ,6 not to the New York
arbitrators. Finally , the Charterer contends that
the Panel 's determination that the arrest was
“ wrongful and unjustified ’’ , was a direct
intrusion on the jurisdiction of the Belgian
Court ; in setting themselves up as an “ appellate

6 According to the Declaration of Bernard Insel , Belgian law gave the Owner the opportunity to
contest the arrest by making an application to the Court which had issued the Order. Declaration
of Bernard Insel , Exhibit “ E “ to DeOrchis Aff ., at 1) 6.
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court ” and determining that the arrest was
“ wrongful and unjustified ” , the arbitrators
exceeded their powers under §10(a )( 4 ) and the
common law doctrine of “ manifest disregard of
the law ” .

.

The Court disagrees . As stated above Clause
17 of the Charter Party mandates that “ should
any dispute arise ... the matter in dispute shall
be referred to three persons in N . Y . ”
(emphasis added ). This language has been
interpreted to mean that arbitration is not
strictly limited to claims for breach of the
Charter Party . See In re Noble Navigation Corp ,
No. 83-3983, slip op. at 1 (S . D. N . Y . June 4,
1984 ); Miletic v. Holm & Wonsild , 294 F.
Supp . 772 , 775 (S . D . N . Y . 1968) (court
emphasized that identical clause reaches “ any
dispute ” between the parties , and is not limited
to claims “ arising under the charter ” ) . Rather,
this clause is broadly construed to encompass
any dispute “ arising out of the maritime
venture initiated by the charterpart [ ies] ” . In re
Noble Navigation Corp . , slip op. at 1 (citing In
re Canadian Gulf Line , 98 F. 2d 711 , 714 ( 2d
Cir . 1938 )).

In this case , the Charterer procured the arrest
of the vessel to secure its claims for delay and
underperformance. Such claims undoubtedly
arise under the Charter Party and , thus , out of
the maritime venture initiated by that Charter
Party .7 As such , the Court finds that the dispute
over the arrest of the vessel arises out of the
maritime venture initiated by the charterparties ,
see In re Noble Navigation Corp . , slip op. at 2 ,
and is subject to arbitration under Clause 17 .

Further, the Court rejects the Charterer 's
contention that the propriety of the arrest is
within the exclusive jurisdiction of the Belgian
Court . In In re Noble Navigation Corp ., the
court concluded that nothing about a claim for
wrongful arrest , or any other abuse of judicial
process , makes it inherently unsuited for
arbitration . Id . at 3. The court went on to say
that the court which orders a vessel 's arrest
does not have exclusive jurisdiction vis- - vis a
properly constituted arbitration panel . Id . at 4.
Further, the court noted that since all
arbitrations in some sense “ oust the
jurisdiction ” of the courts, see Kulukundis
Shipping Co. v . Amtorg Trading Corp ., 126
F. 2d 978 ( 2d Cir. 1942), there was no reason to
act contrary to the public policy favoring
arbitration and exclude claimed abuses of
judicial process from arbitration proceedings.
In re Noble Navigation Corp . , slip op. at 4.

^

Accordingly , the Court finds that the
Arbitration Panel neither exceeded its powers
under §10( a )(4 ) nor exhibited a “ manifest
disregard of the law ” when it concluded that
the arrest of the vessel was “ wrongful and
unjustified ” .

CONCLUSION
For the foregoing reasons, Charterer's
motion to vacate all or any portion of the
arbitrators' Decision and Award of April 15 ,
1991 is denied . The Decision and Award is
confirmed in all respects. This Order closes the
case.

SO ORDERED.

7 Since Clauses 56 and 60 of the Charter Party specifically provided for the speed of the vessel
under certain weather conditions Charterer’ s claims for delay and underperformance arise under
the Charter Party .

.
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Investors entered into a customer agreement with a stockbroker . The agreement provided
that unless an action was available under “ certain” federal securities laws , any controversy
arising out of or relating to the accounts would be settled by arbitration.
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The investors, claiming that the broker improperly handled their accounts , commenced
court proceedings relying on a provision in the federal securities law . The stockbroker sought
to have the action stayed pending arbitration. The District Court refused the stockbroker’s
application holding that the arbitration clause excluded the investors’ claim from arbitration.
The stockbroker appealed against this decision arguing that:

a federal procedural
regulation , subsequently rescinded; and
( b) if the investors could sue then only “ certain” types of claims were excluded from
arbitration and these did not include the investors’ particular claim.
(a) the exclusion clause was only placed in the contract to satisfy

Held : appeal dismissed .

1. Federal appellate courts review decisions regarding the validity and scope of arbitration
clauses de novo.
2. A shifting regulatory context is no reason to invalidate express contractual language.
The plain language of the arbitration clause left no doubt as to the parties’ intentions to exclude
federal securities claims from arbitration .
3. Any ambiguity as to the meaning of “ certain federal laws” should have been construed
against the party who drafted the document . If the stockbroker had meant in its arbitration
agreement that only some federal securities claims could be arbitrated , it should have pointed
this out to the investors or re -executed the arbitration agreement.
[ Headnote by The CCH INTERNATIONAL LEGAL EDITORS ]

Before: Lay , Chief

Judge ,

McMillian and Arnold , Circuit Judges.

McMillian , Circuit Judge (Lay , Chief
Circuit Judge
Arnold ,
Judge and
concurring): Shearson Lehman Hutton , Inc . ,
and Edward McGlynn , a broker then employed
by Shearson (hereinafter together referred to as
Shearson ) , appeal from an interlocutory order
entered in the District Court * for the Southern
District of Iowa holding that the customer
agreement between Shearson and Dennis L .
and Deborah S . Storey to arbitrate any dispute
concerning their brokerage account did not
cover their federal securities claims under
§10( b) of the Securities Exchange Act of 1934 ,
15 U .S .C . §78j( b) ( hereinafter §10( b) ) and
denying its motion for a stay of proceedings
pending arbitration of the Storeys' §10( b )
claim . Storey v . Shearson Lehman Hutton , Inc . ,
CIVIL No. 89-0028-E (S . D. Iowa July 9,
1990) (order ) . For reversal , Shearson argues
the district court erred in holding that the
arbitration clause in the customer agreement
excluded the §10( b ) claim from arbitration .
Shearson argues ( 1 ) the language was only
placed in the customer agreement to satisfy
Securities Exchange Commission (SEC) Rule

15c2-2 , 17 C.F. R . §240 . 15c2-2 ( 1987 )
( rescinded 52 Fed . Reg . 39 , 216 ( 1987 )
(effective Oct. 27, 1987)) , and (2) if the
language did give the Storeys a right to litigate
their §10( b) claim in a judicial forum , it
excluded only claims under “ certain " of the
federal securities laws from arbitration . For the
reasons discussed below , we affirm the order of
the district court .

In August 1984, the Storeys opened a
securities account with Shearson . Pursuant to
opening the account , the Storeys and Shearson
entered into a customer agreement prepared by
Shearson . The customer agreement contained
the following arbitration clause:
Unless unenforceable due to federal or state
law , any controversy arising out of or
relating to my accounts , to transactions with
you for me or to this agreement or the
breach thereof , shall be settled by arbitration
. .. This agreement to arbitrate does not
apply to any controversy with a public
customer for which a remedy may exist
pursuant to an expressed or implied right of

1 The Honourable Donald E. O’ Brien , Chief Judge , United States District Judge for the Northern
District of Iowa.
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action under certain of the federal securities
laws.
The Storeys alleged that from January of 1985
through October of 1987 » Shearson improperly
handled their account , causing them to lose
approximately $104,000.

On January 18, 1989 , the Storeys filed a
lawsuit in the district court alleging claims
under the federal and state securities laws and
state common law claims of fraud , negligent
misrepresentation , breach of fiduciary duty ,
negligence , and breach of contract . Shearson ,
relying on the arbitration clause in the customer
agreement, filed a motion to compel the Storeys
to submit the entire matter to arbitration and to
stay proceedings in this lawsuit. The Storeys
rejected that demand . However, the Storeys
conceded that their state law claims are covered
by the arbitration clause and must be arbitrated .
The Storeys also did not oppose Shearson ’ s
motion to dismiss their claim under §17(a ) of
the Securities Act of 1933, 15 U .S .C. §77(q ).
The district court denied Shearson ’ s motion
to compel arbitration of the Storeys' §10( b)
claim and to stay proceedings pending
arbitration of the Storeys’ state law claims. The
district court held that the arbitration clause in
the customer agreement did not require
arbitration of the Storeys’ §10( b) claim ,
because “ the language ( in the agreement )
‘unequivocally reserved to the Storeys the right
to litigate their federal securities claims in a
judicial forum ” ’ . Slip op. at 4 , quoting Ballay
v. Legg Mason Wood Walker , Inc ., 878 F. 2d
729 , 734 ( 3d Cir . 1989) ( Ballay ) . The district
court also dismissed the §17(a ) claim .

Appellate jurisdiction
We have jurisdiction to review the district
court’ s order denying Shearson’ s motion for a
stay of proceedings pending arbitration of the
Storeys’ §10( b) claim under §16(a )( 1 )( A ) of the
Arbitration Act . 9 U .S.C. A .
Federal
§16(a )( 1 )( A ) ( West Supp . 1991 ). We also have
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jurisdiction to review the district court’ s order
denying Shearson’s motion to compel
arbitration of the Storeys’ § 10( b ) claim
pursuant to §16(a )( 2) of the Federal Arbitration
Act . 9 U .S .C . A. §16(a )( 2) ( West Supp. 1991 ).
For a background discussion of the appeal
provisions added to the Federal Arbitration Act
by the Judicial Improvements and Access to
Justice Act of 1988 , see Gooding v. Shearson
Lehman Bros ., 878 F.2d 281 , 283 (9th Cir .
1989 ) ( Gooding ).

Standard of review
“ This court reviews decisions regarding the
validity and scope of arbitration clauses de
novo." Id . (citing First Investors Corp . v .
American Capital Fin . Servs ., Inc . , 823 F.2d
307 , 309 (9th Cir. 1987 )).

Rescinded SEC Rule
The paramount question is whether th6
arbitration clause at issue requires the Storeys
to also arbitrate their §10( b) claim .

Shearson first argues that the language
excluding from arbitration “ an expressed or
implied right of action under certain of the
federal securities laws" was placed in the
customer agreement to satisfy rescinded SEC
Rule 15c2-2. Shearson also argues that the
arbitration clause should not be enforced
because rescinded SEC Rule 15c2-2 “ was
merely a procedural disclosure required by
the SEC’’ and did not remove the Storeys’
federal securities claims from the ambit of
the arbitration clause. In support of its position , Shearson cites Bird v. Shearson
Lehman / American Express , Inc. , 871 F. 2d 292,
295 ( 2d Cir . ) , vacated on other grounds , 110 S.
Ct . 225 (1989) , wherein the Second Circuit
construed an arbitration clause identical to the
clause at issue in the present case to require
arbitration of a §10( b) claim . See Clark v .
Merrill Lynch , Pierce , Fenner & Smith . Inc .,
924 F. 2d 550, 555-56 (4th Cir . ) , cert , denied ,
112 S . Ct . 74 ( 1991 ); Ottenritter v . Shearson
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Lehman Hutton , Inc . , 727 F. Supp. 980 , 984

( D. Md. 1989). 2

The Storeys argue that the clause is not
ambiguous and expressly excludes federal
securities claims. The Storeys cite in support of
their position decisions by the Eleventh , Ninth
and Third Circuits construing arbitration
clauses identical to the clause at issue in the
present case to exclude arbitration of the federal
securities claims . See Storer v. Miller , 914 F. 2d
215 , 218-19 ( 11 th Cir. 1990 ); Gooding , 878
F. 2d at 281 ; Van Ness Townhouses v. Mar
Industries Corp ., 862 F. 2d 754 , 757 (9th Cir .
1988); cf . Ballay , 878 F. 2d at 729 ( “ any
dispute that arises under the federal securities
laws” ).
In reviewing the conflicting authorities , this
court is persuaded that the better position is that
of the Third , Ninth and Eleventh Circuits. In
Ballay , the Third Circuit utilized a contractual
analysis to find that language similar to the
language at issue here “ unequivocally reserves
to the plaintiffs the right to litigate their federal
securities claims in a judicial forum ” . 878 F. 2d
at 734. As in Ballay , the plain language of the
arbitration clause in the present case leaves no
doubt as to the parties’ intentions to exclude
federal securities claims from arbitration .

Shearson , however, urges this court to look
beyond the language in the arbitration clause
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and to construe the arbitration clause in a
historical context . Shearson argues that the
language was included in the customer
agreement to comply with the then existing
law , which had been predicated upon an
outdated statutory construction , and therefore
did not represent the parties’ contractual intent .
We disagree . The shifting regulatory context is
no reason to invalidate express contractual
language . “ A customer reading the exclu sionary language could not be expected to be
aware of the regulatory background or
understand that the language may become
meaningless with the winds of change in the
law .” Id . “ [ E]ven if we were to look at the
regulatory background we see no reason
in it for rejecting customers’ reasonable
expectation . ” Id . If Shearson “ truly did not
intend to be bound by the contractual language
that it drafted , [ it] should have challenged
Rule 15c2-2 or re-executed the arbitration
agreements in accordance with its intent after
rescission of the Rule ” . Id . Shearson “ cannot
now win relief from the specific language in its
own contract simply because it claims not to
have meant what it said ” . Id . (footnote
omitted ); see also Stander v . Financial Clearing
& Servs . Corp ., 718 F. Supp. 1204, 1206
(S. D. N . Y . 1989); Mignocchi v. Merrill Lynch ,
Pierce , Fenner & Smith , Inc. , 707 F. Supp.
140 , 142 (S . D. N .Y . 1989) .

2 Shearson also cites Stifel , Nicolaus & Co. v . Freeman , 924 F. 2d 157 (8th Cir. 1991) ( holding
customer agreement did require arbitration of federal securities claims) . In that case the plaintiff
signed two agreements, an options agreement and a customer’ s agreement, at the time he
opened the brokerage accounts.
The options agreement contained language similar to the arbitration clause in the present case
and provided that “ the parties will arbitrate all controversies except those ‘for which a remedy
may exist pursuant to an express or implied right of action under the federal securities laws’ ’’ .
Id . at 158. In contrast, the customer agreement contained different language providing that “ the
parties will arbitrate all controversies except those for which ‘waiver of the right to seek a
judicial forum ... would be void under the federal securities laws’ ” . Id . The court , however,
did not have to decide whether the options agreement excluded arbitration of federal securities
laws claims because the customer agreement provided that , in the event of a conflict between the
instruments , the customer agreement superseded any contemporaneously executed agreements
( i .e. the options agreement ). Id .
Shearson also cites Clark v . Merrill Lynch , Pierce , Fenner & Smith , Inc., 924 F. 2d 550 (4th
Cir . ), cert , denied , 112 S. Ct . 74 ( 1991 ). That case involved slightly different language than the
arbitration clause at issue in the present case . 924 F.2d at 553-54 ( arbitration provisions in
standard options agreement and managed options agreement ). The Fourth Circuit reviewed the
positions taken by the various circuits in construing rescinded SEC Rule 15c2-2 and followed its
own precedents, holding that arbitration provisions added in response to the Rule were notice
provisions only and did not create any substantive right to litigate federal securities claims. Id . at
555 56. In the present case, we need not decide whether the Rule created any substantive right
to litigate because , as discussed in the text infra , the contract language at issue herein expressly
provided that the arbitration clause did not apply to federal securities claims.

-
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We hold that the arbitration clause
unequivocally reserves to the Storeys the right
to litigate their §10( b) claim in a judicial
forum .
‘ Certain ' ’ of the federal securities laws
Shearson next argues that the arbitration
clause in the customer agreement only excludes
claims under “ certain " federal securities laws
and that the Storeys’ §10( b) claim was not one
of those excluded from arbitration . Shearson
cites Webster ' s New Universal Dictionary 297
( 1979 ) as authority for defining the word
“ certain" to mean “ particular but not
specified". Shearson contends that under the
ordinary dictionary definition of the language in
issue , at least some federal securities law
disputes may be arbitrated .
We agree with the Ninth Circuit that “ any
ambiguity as to the meaning of ‘certain federal

laws’ should be construed against (the party
that ) drafted the agreement". Gooding , 878
F. 2d at 284. As in Gooding , there is no
evidence in the record in the present case that
Shearson intended to qualify the arbitration
clause by inserting the word “ certain" merely
to put the Storeys on notice . If Shearson meant
in its arbitration agreement that only some
federal securities claims could be arbitrated , it
should have pointed this out to the Storeys or
re-executed the arbitration agreement .

4

In sum , we agree with the district court that
the arbitration clause gave the Storeys a right to
litigate their §10( b) claim in a judicial forum .
Accordingly , the order of the district court
refusing to compel arbitration of the federal
securities claims and denying Shearson ’ s
motion for a stay of proceedings pending
arbitration is affirmed .

[1) 80-036] QUINTETTE COAL LTD v NIPPON STEEL CORPORATION & ORS
British Columbia Court of Appeal
Judgment delivered October 24 , 1990
Full text of judgment below
British
Powers of Court to review awards
Arbitration
International agreements
Columbia coal supplier and Japanese steel consortium entering into coal supply contract
Dispute arising in relation to
Contract providing for the arbitration of disputes
pricing Parties submitting dispute to arbitration Arbitration board delivering award
Supplier challenging jurisdiction of arbitration board
in favour of consortium
Whether arbitration
Supplier appealing
Supreme Court rejecting supplier' s claims
On what grounds can a court review international
board exceeded its jurisdiction
arbitration awards British Columbia International Commercial Arbitration Act , sec 34
UNCITRAL Model Arbitration Law , Art 34 .
This was an appeal by a coal supplier against a decision of the British Columbia Supreme
Court reported at ( 1991 ) 1 ADRD (North America) 1) 80-033.

—

—

—

—

—

—

—

—

—

—

—

—

—

—

A British Columbia coal producer and a consortium of Japanese steel manufacturers
entered into a long-term contract for the supply of coal . The base price of the coal was to be
calculated as the sum of a fixed component plus variable production cost factors.
The agreement provided: a quarterly adjustment of the base price; a mechanism for the
review of the base price every four years; and an “ inequity review ” clause to take account of
any unexpected significant changes in coal prices. Any disputes that arose concerning the
pricing of the coal were to be referred to binding arbitration .
A dispute subsequently arose during the course of a four-year price review in relation to
the appropriate calculation of the base price. The matter was referred to arbitration. The
supplier requested that the arbitration board set a base price for coal that was contracted to be
delivered over the next four years.
The arbitration board delivered an award that established the base price of coal for each
of the quarters in the four-year period . The board in its determination made findings with
regard to both the fixed and variable components of the base price.
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The supplier applied to have the award vacated pursuant to sec 34(2) of the British
Columbia International Commercial Arbitration Act. This section provided for the vacation of
an award when the award had dealt with a “ dispute not contemplated by or not falling within
the terms of the submission to arbitration” .
The supplier argued that the jurisdiction of the board was confined to fixing a base price
as at the beginning of the review period , and that it was not open to the board to set a series of
prices for the four-year period .
The Supreme Court rejected the supplier's claim finding that the determination of
quarterly prices was contemplated by the submission to arbitration. The supplier appealed .
Held: appeal dismissed . .
1 . Per Gibbs and Proudfoot JJA : To determine the scope of the submission to arbitration ,
reference was to be had to three sources; first , the notice for request of arbitration , secondly ,
the terms of the contract relating to the price adjustment mechanism, and lastly the pleadings
exchanged between the parties.
The arbitrators answered the question submitted to them. They were called upon to
construe certain contractual provisions and they did so. Their interpretation of the contract
was one which the words of the contract could have reasonably borne. Therefore as the
conditions precedent to intervention by the court spelled out in sec 34( 2)(a )( iv ) of the Act had
not been met , the language of the statute foreclosed the court from intervention.
2. Per Hutcheon JA: The jurisdiction for what the arbitrators did was available to them
under a contractual clause evoked in the submission to arbitration. That being so it was clear
that the decision was not beyond the the scope of that submission.
3. It was a matter of policy to adopt a standard of review which seeks to preserve the
autonomy of the forum selected by the parties and to minimize judicial intervention when
reviewing international commercial arbitration awards in British Columbia .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
J Giles QC , J Jansen and A Wade for the appellant.
JD Me Alpine QC , P Bennett and P Hildebrand for the respondents.
Before: Hutcheon , Gibbs and Proudfoot JJA .

Hutcheon JA : I agree with the conclusion
reached by Mr . Justice Gibbs in his reasons for
judgment that the decision of the arbitration
board was not a matter beyond the scope of the
submission to arbitration and that the appeal
must be dismissed . However, I arrive at those
results by a different route which 1 shall attempt
to explain . Briefly stated , I am of the view that
the decision , insofar as it staged the reduction
of the fixed component of the base price, was
one justified under cl. 9 of the metallurgical
coal-sale- purchase agreement .
With the facts fully set out in the reasons of
Mr . Justice Gibbs and of Chief Justice Esson
reported at ( 1991 ) 1 ADRD ( North America )
80-033; 47 B.C. L. R . (2d ) 201 , I can go
directly to a discussion of the issue.

arbitrators went beyond the scope of the
submission to arbitration by staging a reduction
of the fixed component over the four- year
period . The precise changes in the fixed
component are set out in this extract I have
taken from App. to the award:

The crux of the objection taken to the
decision by Quintette Coal Limited was that the

According to Quintette , the fixed component
at 1987.2 ( 1 st April 1987) was the only dispute
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Calendar
Year

Awarded
Fixed

Quarters

Component

1987.2
1988.2
1989.2
1990.2
1990.3
1990.4
1991.1

26.50
23.50
20.50
18.50
8.00
7.00
6.00
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raised by the submission about the fixed
component; under the terms of the agreement
the fixed component was settled once every
four years subject only to an adjustment under
cl . 9. That result , it is said , is required by the
language of the agreement and in particular by
these two clauses:

7 . Price Review
The Base Price shall be reviewed during the
four months prior to March 31 , 1987 ,
March 31 , 1991 and March 31 , 1995 at the
request of either Seller or Buyer. The
review shall be made taking into
consideration the then prevailing market
price of metallurgical coal being supplied
and sold to Buyer from major Canadian
suppliers under long term contracts and also
the quality differential , if any , in
comparison with those coals.
9. Inequity Review

If any significant change in the metallurgical
coal market takes place at any time during
the term of the contract either party shall
have the right to request a price review . The
parties shall discuss the matter in good faith
to reach a fair and reasonable adjustment.
The make- up of the base price is set forth in
cl . 5. I quote the relevant parts:

5. Base Price and Price Adjustment
5.1 The Base Price as at April 1 , 1980 shall
be $75.00 per Ton.
5.2 The Base Price shall be subject to
adjustment commencing April 1 , 1980 in
accordance with the following formula and
principles:
px
rx

= nPI x Lx
A

Lr

_

Mx
+ pm x

Mr

_

,

Pd X

—DxDr +

Pf

Where:

5.2. 1 “ Px ” is the adjusted Base Price to
be applied from July 1 , 1990 and every
three months thereafter in respect of the
Diesel Fuel component ( Pd ) , the Labour
component ( PI ) and the Materials and
Supplies component ( Pm ) .
5.2 . 11 “ Pf ” is the fixed component of
the Base Price not subject to escalation
and is $35.00;
5.3 The Labour , Materials and Supplies
and Diesel Fuel components will be
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adjusted every three months on July 1 ,
October 1 , January 1 and April 1 as
provided in paragraphs 5.2.4 and 5.2 . 7
and 5.2. 10 .
1 can agree that cl . 7 is not a model of
clarity . Indeed one of the first tasks of the
arbitrators was to decide , as they did , that cl . 7
was a matter for arbitration . Quintette had
taken the position that the price review was not
arbitrable.
But the striking thing about this dispute is
that, according to the material supplied to us on
the appeal , both parties had the same
understanding of the meaning of cl . 7. Both
understood cl . 7 to mean that the parties would
emerge from a review of the price or from the
arbitration with the amount of the fixed
component set at 1 st April 1987 for the delivery
of all coal up to the next review in 1991 ,
subject , of course , to cl . 9. That is a rational
approach to cl . 7. At the very least , that
common approach to cl. 7 is a strong indication
that a dispute about staging the reduction of the
fixed component through the four years and the
decision by the arbitrators resolving that dispute
( 1 ) were not contemplated by the terms of the
submission to arbitration , and ( 2) were beyond
the scope of the submission . Those are the
two tests for judicial review provided by
s. 34( 2 )(a )( iv ) of the International Commercial
Arbitration Act .
For the purpose of this appeal the relevant
submission to arbitration is to be found in the
notice of request for arbitration of November
1987 in this question:
1 ( b) What Base Price should be set pursuant
to Clauses 7 or 9 of the Agreement , or both ,
for coal contracted to be delivered between
March 31 , 1987 and March 31 , 1991?
Before this notice was delivered , cl . 9 had
been invoked in 1985 , 1986 and 1987 . In each
case the fixed component had been reduced by
agreement from $35 set out in cl . 5.2. 11 to
$26.50 . In writing the award , the chairman , the
Honourable N .T. Nemetz , relied upon that
experience under cl . 9 as establishing “ a
pattern of price setting that in effect amounts to
staging the price reduction ” .
The reference by the award to the experience
of the parties under cl . 9 and an earlier
reference in the award to the requirement under
cl . 9 for the parties “ to discuss the matter in
good faith to reach a fair and reasonable
© 1991 CCH International
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adjustment ” lead me to the conclusion I have
reached that the approach taken by the board of
arbitration in staging the reduction of the fixed
component is supportable under cl . 9.

I recognize that the chairman stated “ it is not
necessary for me to make an order pursuant to
Clause 9” . The jurisdiction , however , to do
what the arbitrators did was available to them
in cl . 9 , a clause invoked by the claimant in the
submission to arbitration . That being so , I
cannot agree that the decision was beyond the
scope of that submission .
I agree with Mr . Justice Gibbs in his
discussion on the issue of judicial intervention
under the International Commercial Arbitration
Act . By way of addition , I would paraphrase a
passage in Parsons & Whittemore Overseas
Co. , 508 F. 2d 969 at 976 (1974), that
Quintette must overcome a powerful
presumption that the arbitral board acted within
its powers. Applying that presumption , I find
that the decision in this case was within the
scope of the submission to arbitration .
I would dismiss the appeal .
Gibbs JA (Proudfoot JA concurring): In a
judgment reported at ( 1991 ) 1 ADRD ( North
America ) 1) 80-033; 47 B.C .L. R . ( 2d ) 201 ,
Esson C.J .S.C. dismissed proceedings brought
by the appellant Quintette Coal Limited
( “ Quintette ” ) to set aside the award of an
arbitration board setting the price to be paid by
the respondent Japanese companies for coal
deliveries made by Quintette between 31 st
March 1987 and 31st March 1991 . This is an
appeal from that judgment .
In cl . 15 of their contract of 31 st July 1981 ,
entitled “ Metallurgical Coal -Sale-Purchase
Agreement ” , the parties agreed upon
arbitration to resolve disputes:
All unresolved disputes , controversies or
differences between the parties arising out
of or in connection with or resulting from
this Agreement , or the breach hereof , any
failure of the parties to reach agreement
with respect to matters provided for herein
and all matters of dispute relating to the sale
of Coal by Seller to Buyer shall be finally
determined by arbitration ...
The parties also agreed , in cl . 19.4, that the
law of British Columbia would apply :
This Agreement shall be construed and
relations between the parties determined in
Doyles Dispute Resolution Practice

—

accordance with the
Columbia , Canada .

law

of

British

It is common ground that the statute law of
British Columbia which has direct application
is the International Commercial Arbitration Act ,
S. B .C . 1986 , c. 14, in that the arbitration was
an international commercial arbitration as
defined in s. 1 . The Act severely circumscribes
the jurisdiction of the court to interfere with
arbitrations to which it applies. The first
limitation is in s. 5 which confines the court to
intervention only where authorized by the
statute:
5. In matters governed by this Act ,
(a ) no court shall intervene except where
so provided in this Act , and
( b) no arbitral proceedings of an arbitral
tribunal or an order, ruling or arbitral
award made by an arbitral tribunal shall
be questioned , reviewed or restrained by
a proceeding under the Judicial Review
Procedure Act or otherwise except to the
extent provided in this Act.
The second limitation is in s. 34 which
specifies the narrow grounds upon which the
court is empowered to set aside an “ arbitral
award ” . The ground relied upon by Quintette
in this appeal is found in s. 34( 2)(a )( iv ):
( 2 ) An arbitral award may be set aside by
the Supreme Court only if
(a ) the party making the application

furnishes proof that
( iv ) the arbitral award deals with a
dispute not contemplated by or not
falling within the terms of the
submission to arbitration , or it
contains decisions on matters beyond

the scope of the submission to
arbitration , provided that , if the
decisions on matters submitted to
arbitration can be separated from
those not so submitted , only that part
of the arbitral award which contains
decisions on matters not submitted to
arbitration may be set aside .

Specifically , the ground is that the arbitral
award “ contains decisions on matters beyond
the scope of the submission to arbitration ” .
That is apparent from Quintette’ s factum ( the
notice of appeal does not specify grounds) . The
factum states:

North America
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41 . The learned Chief Justice erred in
failing to hold there was a ground for setting
aside the Award to the extent it contained a
decision on a matter beyond the scope of the
submission to arbitration , namely ...

In order to ascertain the “ scope of the
submission ", it is necessary to have recourse to
three sources. The first is the notice of request
for arbitration sent by the Japanese companies
to Quintette on 16th November 1987 . Of the
three issues spelled out in the notice , only the
second is relevant to the appeal . It is expressed
as follows in the notice:

1 . The Claimant requests that the following
issues be finally determined by arbitration
pursuant to Clause 15 of the Agreement:
( b ) What Base Price should be set
pursuant to Clauses 7 or 9 of the
Agreement , or both , for coal contracted
to be delivered between March 31 , 1987
and March 31 , 1991?
The second source is cl . 7 of the contract
between the parties. Although the notice also
refers to cl . 9, which is one of the pricing
provisions , cl . 7 was the focus of the argument
on the appeal and , evidently , before the Chief
Justice . It provides:
The Base Price shall be reviewed during the
four months prior to March 31 , 1987 ,
March 31 , 1991 and March 31 , 1995 at the
request of either Seller or Buyer . The
review shall be made taking into
consideration the then prevailing market
price of metallurgical coal being supplied
and sold to Buyer from major Canadian
suppliers under long term contracts and also
the quality differential , if any , in
comparison with those coals.
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Base price is defined in cl . 5 of the contract.
It has three variable components, labour,
material and supplies , and diesel fuel , which
are to be adjusted every three months according
to specified indices. It also has a fixed
component stated to be “ not subject to
escalation ". The contract set the fixed
component at $35 per ton but it is not
contended that it had to remain at that level
throughout the life of the contract. The words
“ not subject to escalation" merely removed the
fixed price from the automatic three- month
adjustments of the variable components.
The third source for the scope of the
submission is the pleadings exchanged between
the parties . Section 23( 1 ) of the Act requires
the exchange of statements by the claimant and
the respondent. In his statement the claimant
( the Japanese companies) is obliged to “ state
the facts supporting his claim , the points at
issue and the relief or remedy sought".
23( 1 ) Within the period of time agreed upon
by the parties or determined by the arbitral
tribunal , the claimant shall state the facts
supporting his claim , the points at issue and
the relief or remedy sought , and the
respondent shall state his defence in respect
of these particulars , unless the parties have
otherwise agreed as to the required elements
of those statements.
By way of “ relief or remedy sought" the
Japanese companies put forward several pricing
alternatives. The last of the alternatives is:
“ such other formula or method of adjustment
as may be appropriate".
In the result , after some 142 days of hearings
over a two-year period , on 28th May 1990 the
arbitration board delivered its award in the form
of a schedule of prices for the period 31 st
March 1987 to 31 st March 1991:
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(1)

Calendar
Year
Quarters
1987.2
1987.3
1987.4
1988.1
1988.2
1988.3
1988.4
1989.1
1989.2
1989.3
1989.4
1990.1
1990.2
1990.3
1990.4
1991.1

QUINTETTE COAL AND NIPPON STEEL
(3 )
( 2)
(4)
Awarded
Total
Fixed
Escalated
Price
Component
Awarded
Component
26.50
26.50
26.50
26.50

68.80
68.42
69.41
70.18

23.50
23.50
23.50
23.50
20.50
20.50
20.50
20.50
18.50
8.00
7.00
6.00

71.97
72.00
73.22
72.56

76.40

95.30
94.92
95.91
96.68
95.47
95.50
96.72
96.06
93.69
94.86
95.53
96.43
94.90

*

**

*

**
**

73.19
74.36
75.03
75.93

*

(5 )

Price

Actually
Received

95.30
94.92
95.91
96.68
98.47
98.50
99.72
99.06
99.69
100.86
101.53
102.43

102.90

* The formula for determining the escalated component for periods
1990.3, 1990.4 and 1991.1 shall continue as set out in Clause 5 of the
contract .
** The sum of the awarded fixed component plus the escalated component
for the periods 1990.3, 1990.4 and 1991.1 .

The first line of the schedule (for the
calendar year quarter 1987.2) equates to 1 st
April 1987 , and it also coincides , as does each
line thereafter, with the quarterly adjustment of
the variable components of the base price
pursuant to cl . 5 of the contract. The award was
delivered on 28th May 1990 , midway between
calendar year quarter 1990.2 and 1990.3 . In
substance , therefore , what had occurred before
1990.3 was history and what was anticipated to
occur after 1990.2 must necessarily have been
based upon projections, except the variable
components which would automatically be
determined from time to time in accordance
with cl. 5 .
It was Quintette’ s position before Chief
Justice Esson, and before this court , that the
arbitration board had no jurisdiction beyond
determining the dollar values for calendar year
quarter 1987.2 , and that everything after that
was outside the mandate of the board . The

Chief Justice described the Quintette
submission in these words at ADRD p. 75 ,469;
B .C. L . R . p . 207:
Quintette’ s contention is that the jurisdiction
of the board was confined to fixing a base
price “ as of April 1 , 1987 ’’ and that , in
fixing a series of base prices for the 15
quarters after 30th June 1987 , it did
something which it was not asked to do and
had no power to do. What flows from that ,
in the submission of Quintette , is that the
only part of the award which is valid is the
first line of Appendix “ A ” .

Although Quintette challenges all of the
award below the first line , the real focus is
upon the downward adjustments in the fixed
price component over the four- year period .
component
escalated
the
Presumably
adjustments would have occurred in any event
through application of the indices agreed upon
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in cl. 5. In respect of the fixed price
component , Quintette contends that , when set
as at 1 st April 1987 , upon a proper construction
of cl . 7 of the contract , it must remain at that
level for the ensuing four years. That is to say ,
that it cannot again be adjusted until 1 st April
1991 . The threshold question which must be
answered however before embarking upon an
assessment of the merits of the Quintette
contention is whether , in the words of
s. 34( 2 )( a )( iv ) of the Act , “ the arbitral award
... contains decisions on matters beyond the
scope of the submission to arbitration". If it
does not , the court has no jurisdiction to set the
award aside even if it could be shown that the
arbitration board erred when interpreting the
contract .
At ADRD p . 75 ,466: B .C . L. R . p . 204 of his
judgment Chief Justice Esson drew attention to
the relationship between the domestic law of
arbitration and the law which applies to
international arbitrations and he referred to “ a
world - wide trend toward restricting judicial
over
international
control
commercial
arbitration awards” . Perhaps the strongest
expression of that trend is to be found in the
majority judgment of the Supreme Court of the
United States in Mitsubishi Motors Corp . v .
Soler Chrysler- PIymouth Inc . , 473 U . S . 614 ,
87 L . Ed . 2d 444 , 105 S . Ct . 3346 ( 1985). At
p. 629 Blackmun J . said:
we conclude that concerns of
international comity , respect for the
capacities of foreign and transnational
tribunals , and sensitivity to the need of the
for
commercial system
international
predictability in the resolution of disputes
require that we enforce the parties'
agreement , even assuming that a contrary
result would be forthcoming in the domestic
context .
And at pp . 638-39 he said:
As international trade has expanded in
recent decades , so too has the use of
international arbitration to resolve disputes
arising in the course of that trade. The
controversies that international arbitral
institutions are called upon to resolve have
increased in diversity as well as in
complexity . Yet the potential of these
tribunals for efficient disposition of legal
disagreements arising from commercial
relations has not yet been tested . If they are
to take a central place in the international
’
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legal order, national courts will need to
“ shake off the old judicial hostility to
arbitration . ” Kulukundis Shipping Co. v .
Amtorg Trading Corp. 126 F2d 978 , 985
( CA 2 1942 ) , and also their customary and
understandable unwillingness to cede
jurisdiction of a claim arising under
domestic law to a foreign or transnational
tribunal . To this extent , at least , it will be
necessary for national courts to subordinate
domestic notions of arbitrability to the
international policy favouring commercial
arbitration . See Scherk , supra .

In 1988 in CBI NZ Ltd . v . Badger

Chiyoda

( 1989 ) , 2 N . Z. L . R . 669 , the New Zealand

Court of Appeal was called upon to determine
whether the award of an international
commercial arbitration carried out under the
International Chamber of Commerce rules ,
which exclude any form of appeal , was
immune from review by the New Zealand
courts. The several lengthy judgments refer to
international
conventions
statutes ,
and
including the British Columbia statute , and
review judicial pronouncements about the
approach to be followed by domestic courts ,
including the remarks of Blackmun J . in
Mitsubishi, supra . At p. 687 Richardson J . ,
appearing to reflect the views of the other
members of the court , speaks of the trend Chief
Justice Esson referred to:
As to that , the trend in international
commercial arbitrations is clearly towards
giving greater emphasis to party autonomy
and contracting judicial control over the
legal content of the reference and the award .
The respondents cited two other United
States cases, both at the Court of Appeals level ,
which found in favour of restraint upon
domestic judicial review of international
commercial arbitration awards: Parsons &
Whittemore Overseas Co . v . Societe Generate de
PIndustrie du Papier ( RAKTA ) , 508 F. 2d 969
( C . A . , 2 nd Circ . , 1974) , and Mgmt . & Tech .
Consultants S . A . v . Parsons Jurden Int . Corp . ,
820 F. 2d 1531 (C . A . , 9th Circ . , 1987 ).

-

Chief Justice Esson concluded that the views
expressed in CBI NZ Ltd . , and the cases therein
referred to represented the “ consensus"
referred to in the preamble to the British
Columbia Act . At p . 206, he said:
While the CBI NZ Ltd . decision is not
directly applicable to the issue in this case , I
© 1991 CCH International
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have quoted at length from the judgment of
Richardson J . for its extensive analysis of
authorities from various jurisdictions, all
holding that courts should exercise restraint
in reviewing arbitration awards in the
international arena. The views expressed by
those courts, in my view , are substantially
the same as the “ consensus ” referred to in
the preamble to our International Act , and
thus reflect the purpose of that Act .
This is the preamble clause which speaks of
a “ consensus ” :
And
whereas
United
the
Nations
Commission on International Trade Law has
adopted the UNCITRAL Model Arbitration
Law which reflects a consensus of views on
the conduct of , and degree and nature of
judicial intervention in , international
commercial arbitrations.
We are advised that this is the first case
under the British Columbia Act in which a
party to an international commercial arbitration
seeks to set the award aside . It is important to
parties to future such arbitrations and to the
integrity of the process itself that the court
express its views on the degree of deference to
be accorded the decision of the arbitrators. The
reasons advanced in the cases discussed above
for restraint in the exercise of judicial review
are highly persuasive . The “ concerns of
international comity , respect for the capacities
of foreign and transnational tribunals , and
sensitivity to the need of the international
commercial system for predictability in the
resolution of disputes ” spoken of by Blackmun
J . are as compelling in this jurisdiction as they
are in the United States or elsewhere . It is meet
therefore , as a matter of policy , to adopt a
standard which seeks to preserve the autonomy
of the forum selected by the parties and to
minimize judicial intervention when reviewing
international commercial arbitral awards in
British Columbia. That is the standard to be
followed in this case .
The disposition of the appeal turns upon
whether what the arbitrators did amounted to a
decision on “ matters beyond the scope of the
submission to arbitration ” . The matter within
the scope of the submission was, as expressed
in the notice of request for arbitration , “ What
Base Price should be set ... for coal contracted
to be delivered between March 31 , 1987 and
March 31 , 1991 ” . The arbitrators answered the
question . As an alternative remedy they were
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asked to set the price by “ such other formula or
method of adjustment as may be appropriate ” .
They did so by setting prices at quarterly
intervals. They were called upon to construe
els. 7 and 9 of the contract within their context
and they did so. Even applying the domestic
test ( Shalansky v . Regina Pasqua Hosp . Bd . of
Gov . ( 1983 ), 83 C.L. L.C. 14,026, 145 D. L . R .
( 3d ) 413, 22 Sask . R . 153, 47 N . R . 76
(S . C . C.)) , their interpretation is one which the
words of the contract can reasonably bear . The
conditions precedent to intervention by the
court spelled out in s. 34(2 )(a)( iv ) of the Act
have not been met . The language of the statute
forecloses the court from intervention .
Chief Justice Esson disposed of the application in these words [at ADRD p. 75 ,469;
B .C. L . R . o. 207 ]:
At p. 1 of his award , the chairman stated:
“ This tribunal was established under the
provisions of clause 15 of the agreement
to determine the unresolved price of coal
for the period April 1 , 1987 to March
31 , 1991.”
That , I am satisfied , correctly states
agreed scope of the submission
arbitration . There is no merit in
suggestion that the board ’ s jurisdiction
limited to fixing a base price as of
beginning of the period .

the
to
the
was
the

At one stage, I was concerned by the
question whether it was open to the board to
alter the fixed component within the 4-year
period rather than leaving it at a fixed level
until the next 4-year review , as is arguably
contemplated by some of the language of
cl . 5 of the contract. But even if the board
was wrong in its conclusion on that point ,
. that would constitute mere error in
interpreting the contract and would not,
under the International Act , provide a
ground for setting it aside. I will add that ,
despite my original doubts , I am now
persuaded , essentially for the reasons stated
by the learned chairman in his award , that
the board did not err in its interpretation .
Quintette has not shown the Chief Justice to
have been in error. On the contrary , and with
respect , his decision is correct in law and in
accord with the standard to be followed in this
kind of case .
I would dismiss the appeal .
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[1)80-037] AYDIN CORPORATION v UNION OF INDIA
United States Court of Appeals , Ninth Circuit
Judgment delivered August 2, 1991
Full text of judgment below

—

—

American corporation seeking
Enforcement of awards
International arbitration
declaration that arbitration awards rendered in India are unenforceable in the United
States District Court rejecting application finding it lacked jurisdiction Corporation
On what
Whether the federal Court has jurisdiction to grant such relief
appealing
grounds will the Court grant such relief United States Constitution , Art HI .

— —

—

— —

An American corporation contracted to supply equipment to the Indian government. The
agreement provided for the arbitration of disputes in India. A dispute arose and the
government commenced arbitration proceedings.

The corporation filed suit in the District Court and sought a declaration that any award
from the pending arbitral proceeding in India would have been unenforceable against it in the
United States. The District Court dismissed the application finding that the claim was not ripe
for review. The corporation appealed .
Held: appeal dismissed .
1 . The future existence and enforcement in the United States of an award against the
corporation was speculative . The corporation may have prevailed in the Indian arbitration
leaving no award to enforce . As the Constitution confined the power of the federal courts to
issue declaratory judgments to disputes that are sufficiently immediate and real the
corporation’s claim was unsupportable .
2. The corporation expressly admitted that it did not seek to avoid arbitration. Also it did
not argue that the arbitration clause in the agreement failed to encompass the underlying
dispute , or that it was not obliged to arbitrate in India , under Indian law. The corporation
pointed to no uncertainty in its contract’s arbitration clause. Therefore the granting of a
declaration would have done nothing to clarify the corporation’s contractual obligations.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
ML Harrison , ( Harrison & Kay lor) , San Jose , Cal for the plaintiff-appellant .
ME Nanda , (Matteoni , Saxe & Nanda) , San Jose , Cal , DS Sastri , (Schnader , Harrison , Segal
& Lewis) , Washington , DC for the defendant-appellee .
Before: Alarcon , Kozinski and Rymer , Circuit Judges.
Rymer, Circuit Judge: In 1976, Aydin
contracted to sell equipment to the government
of India . The agreement called for the parties to
submit any dispute arising out of it to
arbitration . India claimed that Aydin violated
the contract and in 1986 commenced arbitration
proceedings in India . Aydin then filed this suit ,
seeking a declaration that any award from the
pending arbitral proceeding in India would be
unenforceable against it in the United States.
The district court dismissed for want for
jurisdiction , holding that Aydin’s claim was not
ripe for review . We affirm.
The existence of subject matter jurisdiction is
a question of law we review de novo. Kruso v .
International Tel . & Tel . Corp . , 872 F. 2d 1416 ,
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1421 (9th Cir. 1989), cert , denied , - U .S . - ,
110 S .Ct. 3217, 110 L . Ed . 2d 664 ( 1990 ).
“ Jurisdiction to award declaratory relief
exists only in ‘a case of actual controversy .’ ’ ’
Wickland Oil Terminals v . Asarco , Inc . , 792
F. 2d 887, 893 (9th Cir. 1986) (citing 28
U .S.C. § 2201 (a)); see Maryland Casualty Co.
v . Pacific Coal & Oil Co. , 312 U .S. 270, 272 ,
61 S.Ct . 510, 512 , 85 L . Ed . 826 , 828 ( 1941 )
(district court is “ without power to grant
declaratory relief unless such a controversy
exists’’ ). “ The ‘actual controversy’ requirement of the Act is the same as the ‘case or
controversy ' requirement of Article III of the
United States Constitution . Aetna Life Ins . Co.
v . Haworth , 300 U .S . 227 , 239-40 , 57 S .Ct.
© 1991 CCH International
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461, 463, 81 L.Ed . 617 1620-21 ] (1937). Thus,
the Act requires no more stringent showing of
justiciability than the constitution does. ”
Societe de Conditionnement en Aluminium v .
Hunter Eng ' g Co., 655 F. 2d 938 , 942 (9th Cir .
1981 ).
In order for a case to be justiciable under
Article III of the Constitution , it must be ripe
for review . See generally Hillblom v . United
States, 896 F. 2d 426, 430-31 (9th Cir . 1990)
( reviewing ripeness cases). Under the strictest
interpretation of the ripeness doctrine , all
declaratory judgment claims would be suspect ,
because declaratory relief involves plaintiffs
seeking to clarify their rights or obligations
before an affirmative remedy is needed. The
Supreme Court has rejected that strict
conception , upheld the constitutionality of the
Federal Declaratory Judgment Act Aetna , 300
U .S. at 228, 57 S.Ct. at 462 , 81 L . Ed . at 618 ,
and recognized that “ [ t ] he difference between
an abstract question and a ‘controversy’
contemplated by the . .. Act is necessarily one
of degree . ” Maryland Casualty , 312 U .S. at
273, 61 S.Ct . at 512 , 85 L. Ed . at 828-29; see
also Babbitt v . United Farm Workers Nat ' l
Union , 442 U .S. 289, 297, 99 S.Ct . 2301 ,
2308, 60 L . Ed.2d 895 , 906 ( 1979 ). Article III
requires that there be a ‘‘substantial controversy
... of sufficient immediacy and reality to warrant
the issuance of a declaratory judgment . ”
Maryland Casualty, 312 U .S . at 273, 61 S.Ct .
at 512, 85 L. Ed . at 829 (emphasis added )
(citing Aetna , 300 U .S . at 239-42 , 57 S .Ct. at
463-64 , 81 L.Ed . at 620-22); see generally
Societe de Conditionnement , 655 F. 2d at
942-43 (discussing controversy requirement
and declaratory judgments). The question in
this case, then , is whether the enforceability in
United States courts of a foreign arbitral award
that has yet to be awarded is ‘‘of sufficient
immediacy and reality ” such that it is ripe for
review .

75 489
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We hold that it is not . The future existence
and enforcement in the United States of an
Indian award against Aydin is speculative .
Aydin may prevail in the Indian arbitration ,
leaving no award to enforce . See Pacific Gas
and Elec . Co . v. State Energy Resources
Conservation & Dev . Comm ' n , 461 U .S. 190 ,
203, 103 S.Ct . 1713, 1721 , 75 L . Ed . 2d 752,
764 (1983) (‘‘because ‘we cannot know
whether the Energy Commission will ever find
a nuclear plant's storage capacity to be
inadequate , ' judicial consideration of this
provision should await further developments ” ).
Even if India prevails in the arbitration , it may
be content to stand pat with its Indian
judgment. The possible injury to Aydin is not
“ ‘certainly impending ,’ ” Regional Rail
Reorganization Act Cases, 419, U .S . 102 , 143,
95 S .Ct. 335, 358, 42 L.Ed . 2d 320, 353 ( 1974)
(quoting Pennsylvania v . West Virginia , 262
U .S . 553, 593, 43 S.Ct . 658, 67 L. Ed . 1117,
1130 (1923)) , and Aydin’ s assertion that ‘‘it
cannot be questioned ” that the district court
will ultimately be called to pass upon this
controversy is unsupported . “ [RJipeness is
peculiarly a question of timing , ” Rail Act
Cases , 419 U .S . at 140 , 95 S.Ct. at 357, 42
L.Ed . 2d at 351 , and given the speculative and
remote course of events that stands between
Aydin and its contemplated injury , we conclude
that this case’ s time has not yet come.
Aydin expressly admits that it does not seek
to avoid arbitration , does not contend that the
arbitration clause in the agreement fails to
encompass the underlying dispute , nor does it
claim that it is not obligated to arbitrate in
India , under Indian law .1 Unlike a typical
declaratory judgment plaintiff who is uncertain
of rights and obligations under a contract and
seeks judicial guidance in determining what the
appropriate next step should be, Aydin points
to no uncertainty in its contract 's arbitration
clause . The declaration Aydin seeks would do

1 . Given these admissions, we do not see how our colleague thinks we have missed a claim . Aydin
concedes it must arbitrate in India; it merely quibbles with the details of how the arbitration happens to
be unfolding.

Thomas v . Union Carbide Agricultural Products Co. , 473 U .S. 568 , 580, 105 S.Ct . 3325, 3332, 87
L. Ed . 2d 409, 419 ( 1985 ), to which Judge Kozinski analogizes, is distinguishable . In that case, the
plaintiffs argued that a Congressional scheme compelling arbitration was unconstitutional and that they
therefore should never have had to arbitrate in the first place. We have no such claim here . In our case ,
Aydin admits that it is contractually obligated to arbitrate in India , unlike the Thomas plaintiffs, who
contended they had no valid obligation to arbitrate their claims at all .
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We do not doubt that Aydin would find a
favorable declaration helpful ; it might use such
a pronouncement to persuade India to settle the
dispute or forgo the pending arbitration , saving
Aydin the expense and inconvenience of
appearing in proceedings on another continent.
But it is not the function of the federal courts to
crystallize the litigation strategies of parties
whenever asked to do so . Practical usefulness
to litigants or not , the Constitution confines the
power of the federal courts to issue declaratory
judgments to disputes that are sufficiently
immediate and real . This dispute has not yet
reached that stage.
Because the district court correctly
concluded that this action is not ripe for review ,
its judgment is
AFFIRMED.
[ Alarcon did not deliver an opinion . ]

Kozinski , Circuit Judge, concurring: Be it
through clever pleading or blind luck , Aydin
has managed to assert two types of injury in its
complaint for declaratory relief . In its opinion ,
the majority addresses only one of Aydin’s
alleged injuries while overlooking the other .
Aydin first claims it will be injured by an
adverse award in the Indian arbitration unless
the district court declares that an award against
Aydin would be unenforceable in the United
States. As the majority concludes , any claim
arising from this injury does not yet create a
case or controversy under Article III. So far we
agree .

But Aydin also claims it is injured by being
compelled to participate in an arbitration
proceeding from which any decision , either
favorable or unfavorable to Aydin , will be
invalid because the structure and format of the
arbitration are fatally flawed . 2 It seeks a
declaration from the district court that any
decision from the arbitrator is unenforceable in

the United States so that it can spare itself the
expense and uncertainty of participating in an
arbitration it claims is a legal nullity .
Admittedly , the expense and uncertainty of
participating in an adjudicative proceeding
normally are not adequate harms for the
purpose of establishing an Article III case or
controversy . However , here we have a claim
that the result of this adjudicatory proceeding
will have no binding effect whatsoever . In such
a case, a participant would suffer an Article III
injury by being compelled to expend resources
without receiving any benefit , not even a final
binding resolution of the subject dispute .

Unlike Aydin’s first claimed injury , this
second type of injury occurs regardless of the
outcome of the arbitration . Thus no
“ speculative and remote course of events ...
stands between Aydin and its contemplated
[second ] injury . ’’ Ante at 528. In a similar
case, Thomas v . Union Carbide Agric . Prods . ,
473 U .S . 568 , 105 S.Ct. 3325, 87 L . Ed . 2d 409
( 1985 ) , the Supreme Court found that “ it is
sufficient for purposes of a claim
challenging a tribunal ’ s jurisdiction that the
claimant demonstrate it has been or inevitably
will be subjected to an exercise of such ...
jurisdiction .’’ Id . at 580 , 105 S.Ct. at 3332 .
Article III jurisdiction was found to exist in
Thomas because the injury did not depend on
whether the tribunal issued a favorable or
unfavorable award , but on whether the tribunal
had authority to adjudicate the controversy in
the first place . See id .

Whether Aydin ’s second injury creates an
Article III case or controversy under the
rationale of Thomas turns on whether the
alleged flaws in the arbitration operated to
preclude enforcement of any decision by the
arbitrator. This question cannot be resolved on
the record before us because the district court
did not address the factual allegations
underlying Aydin 's second asserted injury . See
Berardinelli v. Castle & Cooke , Inc. , 587 F. 2d

2 . In its complaint , Aydin asked the district court to “ find and declare as its judgment that any award
made in the above-described arbitration will be unenforceable in the courts of the United States. ”
ER- 19. Before us Aydin asserts that this request for relief encompassed a claim that no decision by the
arbitrator could be enforced in the United States, even if the decision was to Aydin’ s benefit.
The majority does not address this claim , perhaps because my colleagues do not read the complaint as
stating such a claim . While reasonable minds might differ on this point , we are instructed to construe
pleadings liberally at this stage in the proceedings. Conley v . Gibson, 355 U .S. 41 , 47-48, 78 S.Ct. 99,
102-03, 2 L . Ed .2d 80 ( 1957).
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37 , 39 (9th Cir . 1978). The court made no
attempt to ascertain what support Aydin had for
its assertions of structural and methodological
flaws (as opposed to its assertions of bias and
unequal treatment ). Without findings on such
jurisdictional facts, we can only speculate as to
whether an Article III case or controversy exists
here . See Land v . Dollar , 330 U .S. 731 ,
738-39, 67 S.Ct . 1009 , 1012- 13, 91 L.Ed .
1209 ( 1947 ).

In any event , it is unnecessary to resolve
whether Aydin ’ s second injury is insufficiently
concrete to create an Article III case or
controversy . Even when there is jurisdiction
under Article III, a court may decline to hear a
request for declaratory relief because of
prudential considerations , such as the relative
hardships to the parties , judicial economy and
international comity . See Abbott Labs . v .
Gardner , 387 U .S. 136 , 148-49, 87 S.Ct.
1507 , 1515-16, 18 L.Ed . 2d 681 (1967); cf .
Mitsubishi Motors Corp . v. Soler ChryslerPlymouth , Inc . 473 U .S. 614, 638-40, 105
S .Ct. 3346 , 3359-61 , 87 L . Ed .2d 444 (1985)
( international
and
comity
international
commercial arbitration ).
y

These prudential concerns weigh heavily
against Aydin . We should be reluctant to pass
judgment on another sovereign’s dispute
resolution procedures until it becomes
absolutely necessary to do so. There is still
time for any structural flaws in the arbitration to
be cured , and Aydin 's active participation may
provide the impetus for such corrective action .
Moreover , even if the arbitrator’ s decision is
unenforceable in the United States, the two
parties may resolve their differences before a
federal court is ever asked to enforce the
arbitrator’ s decision . Finally , Aydin’ s injury of
unnecessarily expending time and resources is
not of such severity that forgoing current
resolution of its claim will be inequitable;
Aydin consented to arbitrate its dispute in India
and is therefore poorly positioned to claim that
forcing it to arbitrate there is inequitable .
While I reach the same result as my
colleagues, I am troubled by the majority’s
categorical assertion that a litigant in Aydin’s
position cannot allege sufficient injury to cross
the Article III case or controversy threshold . I
believe the standard is somewhat more lenient
than my colleagues admit . Nonetheless, I

concur.

[180-038] HENRY v ALCOVE INVESTMENT INC
California Court of Appeals
Judgment delivered August 9, 1991
Full text of judgment below

—

—

—

Homeowner commencing
Stay of arbitration
Choice -of -law clauses
Arbitration
Lender seeking to
Homeowner' s claims involving third parties
court proceedings
Homeowner seeking motion to stay
arbitrate claims according to the parties ' contract
Whether a stay of
Lender appealing
Trial Court granting motion
arbitration
arbitration should be granted On what basis can the courts grant a stay of arbitration
California Code of Civil Procedure , sec 1281.2 .

—

—

—

—

—

—

—
—

A functionally illiterate elderly homeowner , blind in one eye and with limited vision in the
other , entered into a home improvement contract with a builder. The builder also arranged a
loan to finance the work and provide the homeowner with some extra funds. The homeowner
signed a number of blank documents after being told to trust the salesman. These documents
were later completed by the salesman to show a loan amount greater than the agreed sum . The
documents included a loan request form , prepared by the lender , which contained an
arbitration clause and a choice-of-law clause specifying the application of Californian law .

The homeowner failed to meet the loan repayments and the lender initiated foreclosure
proceedings. The homeowner responded by filing suit against the builder, lender and other
defendants to halt the foreclosure proceedings , cancel instruments fraudulently recorded
against the title of his home and to obtain damages for fraud .
Doyles Dispute Resolution Practice — North America
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The lender answered the complaint and subsequently initiated arbitration proceedings on
the basis of its contract with the homeowner. The homeowner responded by claiming that it
would not be involved with the arbitration as the arbitration clause was void and
unenforceable . As the lender was intent on proceeding with arbitration the homeowner moved
to stay the arbitration , claiming that because there were third party defendants involved in the
court proceedings there was the possibility of conflicting rulings on common issues of law and
fact by the arbitrator and trial Court. In such circumstances , the homeowner argued , the
Court should exercise its discretion under sec 1281.2 of the California Code of Civil Procedure
and stay the arbitration.
The motion to stay was granted by the trial Court and the lender appealed claiming that
the contract involved interstate commerce and therefore the provisions of the Federal
Arbitration Act applied . The federal Act prohibited the staying of arbitrations on the grounds
relied upon by the homeowner . The homeowner argued that the appeal could not proceed as it
was taken from a nonappealable interlocutory order.
Held: appeal dismissed .
1. An order staying arbitration under the Code of Civil Procedure sec 1281.2 should be
treated in the same way as an order denying a petition to compel arbitration which is
appealable under the Code .
2. The lender tendered no evidence to the trial Court as to whether the loan transaction
affected interstate commerce; therefore this question was not arguable before the appeal
Court. Also the choice -of-law clause in the loan contract had the effect of making the contract
arbitrable under Californian law rather than the Federal Arbitration Act ( Volt Info Sciences
v Leland Stanford Jr University ( 1991 ) 1 ADRD ( North America ) 1J 80-006 , ( 1989) 489 US 468,
applied ).
3. The standard of review for an order staying or denying arbitration under sec 1281.2 was
the well -known test for abuse of discretion. In this case the possibility of conflicting rulings on
a common issue of fact or law is obvious and the trial Court’s order was clearly “ in bounds” .
Furthermore, nothing in the record suggests that the homeowner named the third parties as
defendants for the primary purposes of attempting to avoid arbitration. Under the
circumstances of the present case , the purpose of the stay of arbitration was not abused by the
trial Court’s order .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

PA Mesisca Jr, JM Fischer and RE Kreitenberg, (Gilbert , Kelly , Crowley & Jennett ) for the
defendant and appellant .
KW Babcock , WE Quint (Graham & James) , ST Owens , JH Broderick Jr and MA Albert for
the plaintiff and respondent.
Before: Lillie PJ , Woods and Johnson JJ .

Johnson J ( Lillie PJ and Woods (Fred ) J
concurring): This is an appeal by defendant
Alcove Investment , Inc . ( Alcove ) , from an
order staying arbitration of plaintiff ’s claims
against Alcove during the pendency of this
litigation . We affirm.

Facts and proceedings below
The following facts are taken from the record
on the motion to stay arbitration including the
verified first amended complaint and deposition
of plaintiff , Roland H . Henry .1

1 Mr. Henry died on February 1 , 1991. Pursuant to an order of the superior court entered on March 7,
1991 , Canzata Y . Castleberry ( Mr . Henry’s sister), special administrator for the estate of Roland H .
Henry , was substituted into this action in place of Roland Henry .
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At the time of the events giving rise to this
lawsuit Mr . Henry was a functionally illiterate
elderly widower who had only one leg and was
confined to his bed and a wheelchair with
crippling arthritis. 2 Henry was blind in one eye
and had only limited vision in the other. Bom
in 1905 in rural East Texas , Henry left school
at an early age and began to work full time at
the age of 12. Prior to retirement , Henry
supported himself by selling homemade
tamales from a lunch wagon . In 1961 , Henry
and his wife purchased a home on East 108th
Street in the Watts area of Los Angeles. Mr.
Henry continued to reside in the house after
Mrs. Henry died in 1977. By 1981 Mr . Henry
owned the house free and clear .
The complaint alleges defendant Alex Hazan
and other individual defendants working with
mortgage loan brokers such as Alcove
defrauded Mr. Henry out of thousands of
dollars through phony home improvement
transactions. The fraud involved obtaining or
forging Mr . Henry’s signature on various blank
contracts and loan documents then filling in
these documents to reflect much higher
amounts than Mr. Henry agreed to pay for the
home improvements .
The specific facts involving Alcove are as
follows. Building on a prior transaction with
Mr . Henry involving recarpeting his home,
defendant Hazan or someone working with him
approached Mr. Henry about some additional
home improvements. This time , the offered
improvements were to consist of some roof
repairs to a small building at the rear of Henry ’s
home and painting Henry’ s living room and
hallway . Henry was told this work would be
done by Hazan ’ s company for $1 ,000 and
Hazan would arrange a loan in the amount of
$4,000 to finance the work and to provide
Henry with some cash . Henry was again asked
to sign blank loan documents after being told to
trust the salesman . The documents were later
filled in to show a loan for $10 ,942 instead of
the $4,000 Mr. Henry thought he was
borrowing. Among the documents Mr. Henry
signed was a loan request form prepared by
Alcove. The loan request form contained an
arbitration clause .

75,493

When Mr. Henry failed to make payments on
the Alcove loan , Alcove initiated foreclosure
proceedings against Henry’s home.

In October 1989, Mr . Henry filed suit against
Hazan , Alcove , and other defendants to obtain
injunctive relief halting foreclosure proceedings
against his home , to cancel certain instruments
that had been fraudulently recorded against title
to Henry ’ s home , and to obtain damages for the
defendants’ fraud . The complaint alleged that
in defrauding Mr. Henry in the home
improvement transaction Hazan and other
individual defendants acted as agents of
Alcove.
Alcove answered Mr . Henry’ s complaint . It
made no mention of the arbitration clause in its
answer. However , approximately six months
after filing its answer to the complaint, Alcove
initiated arbitration proceedings with the
American Arbitration Association under
authority of the arbitration clause in Mr .
Henry ’ s loan request .
Counsel for Mr. Henry advised Alcove’s
counsel and the American Arbitration
Association Mr. Henry would not participate in
arbitration because the arbitration clause was
void and unenforceable. Alcove did not petition
the trial court for an order to compel arbitration
but it made clear to Mr. Henry it intended to
pursue the arbitration . Therefore Mr. Henry
brought a motion to stay arbitration based on
five separate grounds: (a ) the stay was
warranted under Code of Civil Procedure
section 1281.2 , subdivision (c ) due to the
possibility of conflicting rulings on common
issues of law and fact; ( b) Henry’ s execution of
the document containing the arbitration clause
was obtained by fraud ; (c) Alcove had waived
any right it might have had to insist on
arbitration pursuant to Code of Civil Procedure
section 1281.2 , subdivision (a); ( d ) Henry did
not knowingly waive his right to a jury trial;
and (e ) the arbitration clause was contained in a
contract of adhesion and should not be
enforced .
The trial court granted the motion to stay
arbitration on all the grounds raised by Mr.
Henry . This appeal followed . For the reasons

2 Mr. Henry testified at his deposition he reads the Bible and the Los Angeles Times but he does not
understand everything he reads . When he does not understand something he asks his sister .
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discussed below we find the stay of arbitration
was properly based on the possibility of
conflicting rulings on common issues of law or
fact . (Code Civ . Proc . , § 1281.2 , subd . (c) . )
Therefore, we do not address the other grounds
for a stay urged by Mr. Henry .
I . An appeal may be taken from an order
granting a motion to stay arbitration under
Code of Civil Procedure Section 1281.2
Henry contends Alcove’ s appeal must be
dismissed as taken from a nonappealable
interlocutory order . We disagree. For the
reasons explained below we hold an order
staying arbitration under Code of Civil
Procedure section 1281.23 should be treated the
same as an order denying a petition to compel
arbitration which is appealable under section
1294 , subdivision (a ) .4
The appealability of an order staying
arbitration was upheld in The Energy Group ,
Inc . v . Liddington ( 1987 ) 192 Cal . App .3d 1520
[ 238 Cal . Rptr. 202 ] . In that case The Energy
Group (TEG ) filed a petition to compel
arbitration of the Liddingtons’ claims pursuant
to an arbitration clause in the parties ' contract .
The Liddingtons opposed the petition and
sought a stay of arbitration under section
1281.2 which provides in relevant part: “ If the
court determines that a party to the arbitration
is also a party to litigation in a pending court
action or special proceeding with a third party
as set forth under subdivision (c ) herein , the
court ( 1 ) may refuse to enforce the arbitration
agreement and may order intervention or
joinder of all parties in a single action or special
proceeding; ( 2) may order intervention or
joinder as to all or only certain issues; (3) may
order arbitration among the parties who have
agreed to arbitration and stay the pending court
action or special proceeding pending the
outcome of the arbitration proceeding; or (4)
may stay arbitration pending the outcome of the
court action or special proceeding . ” The trial
court did not deny TEG’ s petition to compel
arbitration; instead it ordered arbitration stayed
pending resolution of the litigation . TEG filed a
notice of appeal from the stay order. ( Id . at pp .
1524-1525 . )

Addressing the issue of appealability of the
stay order , the court , in TEG , noted “ [a]n
order denying a petition to compel arbitration is
an appealable order ” under section 1294,
subdivision (a ) . “ [ W ]e chose to treat the
court’ s order [staying arbitration ] as, in effect ,
denying the petition to compel arbitration ,
thereby rendering it an appealable order . ” ( 192
Cal . App . 3d at p. 1525 , fn . 7 . ) The court
reasoned , “ there is no meaningful distinction
between the court 's action [staying arbitration ]
and an order denying the petition [ to arbitrate ].
Although , the trial court did not expressly deny
the petition , by staying the arbitration pending
resolution of the litigation , the court caused
many of the same effects which would have
occurred if it had denied the petition . We hold ,
therefore, that such an order should be treated
the same as an order denying a petititon to
compel arbitration .” ( Id . at pp . 1528- 1529 . )

We agree with the reasoning of TEG , that an
order staying arbitration is the functional
equivalent of an order refusing to compel
arbitration . We note the advantages of
arbitration include “ a presumptively less
costly , more expeditious manner ” of resolving
disputes. ( Keating v . Superior Court ( 1982 ) 31
Cal . 3d 584 , 595 [ 183 Cal . Rptr . 360 , 645 P. 2d
1192 ] app . dism . in part , revd . in part on other
grounds, Sub nom . Southland Corp . v . Keating
( 1984) 465 U .S. 1 [79 L . Ed .2d 1 , 104 S .Ct .
852]. ) It follows a party to a valid arbitration
agreement has a contractual right to have its
dispute with another party to the contract
resolved quickly and inexpensively . An order
refusing to compel arbitration , if not reviewed
immediately ,
significantly
delay
would
arbitration and defeat its purpose. The order
would force the party seeking arbitration to
proceed with a potentially lengthy and costly
trial and , if dissatisfied with the result , appeal
from the final judgment. (See Sjoberg v .
Hastorf ( 1948 ) 33 Cal . 2d 116, 119 [ 199 P. 2d
668 ] . ) By the time the Court of Appeal
overturned the trial court’s order, the value of
the right to arbitrate would be significantly
diminished by the delay and expense of
litigation . The Legislature ' s dissatisfaction with
this result led it to enact section 1294 ,

3 All future statutory references are to the Code of Civil Procedure unless otherwise noted .
4 Section 1294, subdivision (a) provides for appeal from “ [a] n order dismissing or denying a petition to
compel arbitration ” .
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5 3-92 Henry

subdivision (a ) which specifically authorizes an
appeal from an order “ dismissing or denying a
petition
to
compel
... ”
arbitration .
( Recommendation and Study Relating to
Arbitration ( Dec . 1960 ) 3 Cal . Law Revision
Com . Rep. ( 1961 ) G- l , G-60 & fn . 194. ) As
the court recognized in TEG , an order staying
arbitration is merely the flip side of an order
refusing to compel arbitration and should be
treated the same for purposes of appellate
review . ( The Energy Group , Inc . v. Liddington ,
supra , 192 Cal . App. 3d at pp. 1528-1529.) (Cf .
Los Angeles Police Protective League v . City of
Los Angeles ( 1985) 163 Cal . App. 3d 1141 ,
1144 , fn . 1 1209 Cal . Rptr . 890] ( holding denial
of a motion to compel arbitration tantamount to
the denial of a petition to compel arbitration
and hence appealable]. )
II . The trial court did not abuse its discretion in
staying arbitration
Under section 1281.2 the court may , in its
discretion , refuse to compel arbitration or may
stay arbitration where “ there is a possibility of
conflicting rulings on a common issue of law or
fact . ” (See discussion , supra , at p . 99. )
We first address Alcove’ s contention the
“ conflicting rulings ” ground for staying
arbitration under section 1281.2 is inapplicable
to the present case . Alcove’s argument is as
follows: credit transactions involving real estate
affect interstate commerce ( McLain v. Real
Estate Bd . of New Orleans , Inc . ( 1980) 444
U .S. 232 , 245 [62 L . Ed . 2d 441 , 452-453, 100
S .Ct . 502] ); the Federal Arbitration Act governs
any contract affecting interstate commerce
which contains an arbitration clause (9 U .S .C .
§ 2; Southland Corp . v . Keating , supra , 465
U .S. at pp . 15-16, & fn . 7 ( 79 L.Ed .2d at pp.
14-16] ); the possibility of conflicting rulings is
not a ground for denying or staying arbitration
under the Federal Arbitration Act ( Volt Info.
Sciences v. Leland Stanford Jr . U . ( 1991 ) 1
ADRD ( North America ) 1)80-006; ( 1989) 489
U .S . 468 , 476 [ 103 L . Ed . 2d 488, 498, 109
S.Ct . 1248] ); therefore , the possibility of
conflicting rulings is not a ground for staying
arbitration of Henry’ s claims against Alcove.
We reject Alcove’s argument for two
reasons. First , it was not made in the
proceeding below . As a general rule , appellate
courts will not entertain arguments raised for
the first time on appeal . ( Musquiz v . City of
Huntington Park ( 1986 ) 180 Cal . App . 3d 876,
883 [225 Cal . Rptr . 817] . ) This rule is
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particularly appropriate where , as here , the new
argument involves questions of fact not
litigated in the trial court proceeding . Whether

a transaction affects interstate commerce is a
question of fact. ( McLain v . Real Estate Bd . of
New Orleans , Inc ., supra , 444 U .S . at p. 245
162 L . Ed . 2d at pp. 452-453]; Alfred M . Lewis ,
Inc . v . Warehouseman etc . Local No . 542
( 1958 ) 163 Cal . App. 2d 771 , 787-788 [ 330
P.2d 53] . ) Alcove offered no evidence in the
trial court on the effects of its loan transactions
on interstate commerce. Second , the deed of
trust between Alcove and Mr . Henry contains a
choice of law provision which has the effect of
making the contract arbitrable under California
law rather than the Federal Arbitration Act . (Cf .
Volt Info. Sciences , supra , 489 U .S. at pp . 470 ,
478-479 [ 103 L . Ed .2d at pp . 494-495 ,
499-500 ] . ) We conclude , therefore , the
“ conflicting rulings ” provision of section
1281.2 is applicable to this case.
The standard of review for an order staying
or denying arbitration under section 1281.2,
subdivision (c) is the well-known test for abuse
of discretion . ( Pioneer Take Out Corp . v .
Bhavsar ( 1989) 209 Cal . App . 3d 1353, 1357
[ 257 Cal . Rptr. 749].) Thus , the trial court 's
order will not be disturbed on appeal unless it
exceeds the bounds of reason . ( Ibid .; Shamblin
v. Brattain (1988 ) 44 Cal . 3d 474 , 478-479 [243
Cal . Rptr. 902, 749 P.2d 339]. )

Here , the possibility of conflicting rulings on
a common issue of fact or law is obvious and
the trial court’ s order is clearly “ in bounds. ”
In order to establish Alcove’ s liability for
fraud , Henry will have to establish ( 1 ) Hazan or
other individual defendants defrauded Mr .
Henry in the home improvement transaction;
( 2) Hazan or the other individual defendants
were acting as agents of Alcove; ( 3) Alcove is
liable for the fraud of Hazan or the other
individual defendants . (See , generally , 2
Witkin , Summary of Cal . Law (9th ed . 1987 )
Agency and Employment , §§ 113- 117 . ) A
possibility of conflict exists as to the first issue
because the arbitrator could find Hazan or other
individual defendants did not defraud Mr .
Henry while at trial the trier of fact could find
there fraud was committed by Hazan or other
defendants. The existence of this possibility of
conflicting rulings on a common issue of fact is
sufficient grounds for a stay under section
1281.2. (Cf . C. V . Starr & Co. v . Boston
Reinsurance Corp . ( 1987 ) 190 CaI . App. 3d
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1637 , 1642 [ 236 Cal . Rptr . 167]; Green v . Mt .
Diablo Hospital Dist . ( 1989) 207 Cal . App . 3d
63, 75-76 [ 254 Cal . Rptr . 689]. )
Alcove contends upholding the trial court ’s
order in this case will effectively vitiate
arbitration . According to Alcove , all a party
would have to do to avoid arbitration is sue
another party not bound by the arbitration
clause and allege that party is in some way
involved in the arbitrable dispute . Alcove’ s
argument overlooks the fact the Legislature
made stay orders in cases involving third
parties discretionary in order to avoid the
Alcove’ s
in
gamesmanship
suggested
hypothetical . In Madden v. Kaiser Foundation
Hospitals ( 1976 ) 17 Cal . 3d 699, 714 [ 131
Cal . Rptr. 882 , 552 P.2d 1178], the court
rejected the plaintiff s argument she should not
be required to arbitrate her medical malpractice
claim against Kaiser because she had named as
defendants in her action two blood banks not
subject to an arbitration agreement . The court
reasoned: “ plaintiff may properly join the
blood banks as parties defendant ... but that
right does not empower her to avoid her duty to
arbitrate any dispute with Kaiser.’’ (Citations
omitted . ) In Bos Material Handling , Inc . v.
Crown Controls Corp . ( 1982 ) 137 Cal . App . 3d
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99, 112 1186 Cal . Rptr . 740 ] , the court
addressed the concern expressed by Alcove in
the present case and made clear that merely
naming third party defendants not subject to the
arbitration agreement “ [falls] far short of
showing the existence of third party claims
which would create ‘a possibility of conflicting
rulings on a common issue of law or fact . ' .. . If
arbitration defenses could be foreclosed simply
by naming third party Does, the utility of
arbitration agreements would be ‘severely
compromised .’ ’’ (Citations omitted . )

In the present case the plaintiff has done
more than merely name third parties as
defendants. The complaint alleges the
fraudulent acts of those defendants and the
connection between those defendants and
defendant Alcove . Furthermore , nothing in the
record before us suggests plaintiff named these
third parties as defendants for the primary
purpose of attempting to avoid arbitration with
Alcove . Under the circumstances of this case ,
the purpose of a stay of arbitration was not
abused by the trial court’ s order .
Disposition

The order is affirmed .
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[1J80 039] PERERA v SIEGEL TRADING COMPANY INC & ANOR
United States Court of Appeal (Seventh Circuit)
Judgment delivered January 3, 1992
Full text of judgment below

—

——

— —

Arbitration
Appeal rights
Plaintiff instigating a number of claims
Defendant
seeking to compel arbitration
Plaintiff seeking class representative status
Court
granting both motions Defendant applying for reconsideration — Upon reconsideration
District Court revoking plaintiffs class representative status and ordering her to proceed
to arbitration
Plaintiff appealing
Does Court of Appeals have jurisdiction to review
the District Court ' s decision Federal Arbitration Act , sec 16 ( a )( 3 ) ; 16( b )( 2 ).

—

—

—

—

The plaintiff and another person instigated a number of claims against the defendants.
The defendants applied for a motion to compel arbitration pursuant to sec 4 of the Federal
Arbitration Act ( FAA ) The defendants had also lodged an application to have the plaintiff and
other person’s motion for class certification dismissed . The Court granted the motion to compel
arbitration and subsequently , after reconsideration , made an order certifying the plaintiff as
a class representative for arbitration.

.

Acting on the defendants’ motion for reconsideration the District Court revoked its order
granting the plaintiff class representation. In this order the Court considered the plaintiff and
other person’s complaints as distinct and directed that they proceed in seperate forums. In
addition the Court entered a judgment on its order compelling the plaintiff to proceed to
arbitration, certifying its judgment for immediate appeal under Rule 54( b) of the Federal Rules
of Civil procedure.
The plaintiff , in an attempt to have the procedural decision with regards to her class status
reviewed, appealed . The plaintiff claimed that such a procedural decision was final and
appealable on the basis that the order of the District Court favoring arbitration constituted a
final decision which was appealable under sec 16(a )(3) of the FAA which allowed appeals
against a “ final decision in respect of an arbitration ” .
The defendants contested this claim arguing that the order compelling arbitration was an
interlocutory decision that was unappealable under sec 16( b)( 2 ) of the FAA which precluded
Doyles Dispute Resolution Practice — North America
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appeals of sec 4 interlocutory orders.
Held: appeal dismissed .

1 . Because the District Court’s order for the plaintiff to arbitrate her claims was an
interlocutory decision under the section 16( b)(2) of the FAA , and not a final decision under
section 16(a )(3) , the Court of Appeals did not have jurisdiction to review the District Court’s
procedural decisions made pursuant to the arbitration order. Specifically , the Court of Appeals
could not review the decision not to certify the plaintiff as a class representative.
2. Arbitration orders will be found to be final , and therefore appealable, if arbitration is
the sole issue before the Court . If the arbitration issue is raised in an embedded proceeding ,
the arbitration order will be interlocutory and unappealable.
3. The entry of a Rule 54(b) judgment did not change the interlocutory nature of the
District Court’s order. The mere entry of a Rule 54( b) judgment , although improper, could not
transform an interlocutory decision into a final decision .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

TR Saunders (Susman , Saunders & Buehler, Chicago , II ), for the appellant .
WJ Kunkle , Jr ( Pope & John , Chicago, II ) , for the appellee .
Before: Bauer Chief Judge, Eschbach SCJ and Wood , Jr , CJ .

Wood , Jr . , Circuit Judge: Esther Perera
( “ Perera ” ) brought several claims of relief
before the district court . The district court
ordered Perera to proceed to arbitration of her

claims. This appeal raises the question of
whether an arbitration order entered as part of a
proceeding for other relief is a final appealable
enacted
decision
under
the
recently
amendments to the Arbitration Act .

Perera , along with another plaintiff Alvin
Champ ( “ Champ ” ) , brought claims for relief
under the Commodity Exchange Act , the
Racketeer Influence and Corrupt Organizations
Act , and various common law claims. On
February 1 , 1990 , Siegel Trading Company ,
Incorporated , Frank Mazza and Howard Siegel
( “ defendants ” or “ Siegel ” ) filed a motion in
an attempt to proceed to arbitration of these
claims . At this time the district court also had
before it defendants’ motion to dismiss the
plaintiffs’ complaint and the plaintiffs’ motion
for class certification . On February 23, 1990,
the district court granted the defendants’ motion
to compel arbitration of Perera 's claims , but
refused to compel arbitration of Champ’ s
claims. Because the court ordered Perera to
proceed to arbitration , it did not consider the
defendants’ motion to dismiss Perera’ s claims
nor did the court consider whether Perera could
be certified as a class representative . The court
granted partial dismissal of Champ’ s claims ,

^80-039

and it determined that Champ would not be a
sufficient class representative .

After the district court entered the February
23 , 1990 , order, Perera filed a motion for
reconsideration asking that she be certified as a
arbitration
the
class representative in
proceedings. Pursuant to this request, on June
15 , 1990, the district court entered an order
certifying Perera as a class representative for
arbitration .

Acting on the defendants' motion for
reconsideration , on November 2 , 1990 , the
district court revoked its June 15 , 1990 ,
certification of Perera as a class representative
for arbitration . In this order the district court
determined that Perera's and Champ’ s claims
were distinct and , therefore, the district court
bifurcated the parties’ claims and directed that
the two parties proceed in separate forums.
Furthermore , the district court entered a Rule
54( b ) judgment on its order compelling Perera
to proceed individually to arbitration .
Recognizing that a Rule 54( b) judgment might
not be appropriate , the district court also
invited this court to grant jurisdiction pursuant
to 28 U .S .C . § 1292( b).
Perera argues that the district court erred
when it failed to certify Perera as a class
representative for arbitration . Nevertheless, we
do not have the jurisdiction to review this issue
© 1992 CCH International
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because the district court’ s order to arbitrate is
not a final decision under the Arbitration Act .

(C ) denying an application under
section 206 of this title to compel
arbitration ,

DISCUSSION

In determining whether we have jurisdiction
to consider the propriety of the district court’ s
refusal to certify Perera as a class representative
for arbitration , it is important to closely
scrutinize
Perera’ s asserted
basis for
jurisdiction . This can best be done by first
focusing on what Perera is not asserting . Perera
is not asking us to exercise our discretion and
certify this case for review under 28 U .S.C . §
1292( b). Nor is Perera arguing that a refusal to
certify a class for arbitration is a final decision
under the Arbitration Act . Instead , Perera
asserts that the district court made a final
appealable decision under the Arbitration Act
when it directed Perera to proceed to
arbitration .
Although not explicitly stated in her brief ,
Perera is apparently asserting that because the
arbitration order is final , all the procedural
decisions made in the process of reaching this
order are also final and reviewable . More
specifically , Perera apparently asserts that the
district court’ s procedural decision not to
certify the class for arbitration is reviewable as
part of this final decision , just as many
interlocutory procedural decisions made when
setting a case for trial become reviewable after
the jury renders a verdict and the district court
enters judgment .

In 1988 Congress enacted an addendum to
the Arbitration Act . This addendum contains
provisions that control the appealability of
district court arbitration decisions. These
jurisdictional provisions were initially placed in
section 15 of the Arbitration Act . However , in
1990 these jurisdictional provisions were
renumbered and moved to section 16. See 9
U .S .C . § 16.
The recently enacted section 16 reads as
follows:
(a ) An appeal may be taken from
( 1 ) an order

—

—

( A ) refusing a stay of any action

under section 3 of this title ,
( B ) denying a petition under section 4

of this title to order arbitration to
proceed ,
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(D)
or
confirming
denying
confirmation of an award or partial
award , or
( E)

modifying,
vacating an award ;

correcting ,

or

( 2 ) an interlocutory order granting ,
continuing , or modifying an injunction
against an arbitration that is subject to
this title; or
( 3) a final decision with respect to an
arbitration that is subject to this title .
( b ) Except as otherwise provided in section
1292( b ) of title 28 , an appeal may not be
taken from an interlocutory order

—

a stay of any action under
section 3 of this title;
( 2 ) directing arbitration to proceed under
section 4 of this title;
( 3 ) compelling arbitration under section
206 of this title; or
(4 ) refusing to enjoin an arbitration that
is subject to this title .
9 U .S .C . § 16 (emphasis added ).
( 1 ) granting

Section 16 modifies much of the pre-1988
law regarding the appealability of district court
orders pertaining to arbitration . Prior to the
enactment of the amended Arbitration Act , the
appealability of arbitration decisions was
predominantly dictated by two lines of cases;
those cases that determined if particular
arbitration decisions were final or interlocutory
decisions under 28 U .S .C. § 1291 and those
cases that determined if the Enelow Ettelson
doctrine allowed immediate appeal pursuant to
28 U .S .C . § 1292(a ). See Wythe v. THinc
Consulting Group hit ' l , 659 F. 2d 817 , 818-20
( 7 th Cir . 1981 ) ( analyzing the appealability of
an order staying judicial proceedings and
directing arbitration under both 28 U .S .C.
§ 1291 and 28 U .S .C . § 1292(a ) ) . In 1988 the
amended Arbitration Act rendered the outdated
Enelow- Ettelson doctrine inapplicable to the
appealability of arbitration decisions. 9 U .S .C .
§ 16(a )( 1 )( A ) , ( b )( 1 ). Moreover , section 16 of
the amended Act changed the rules regarding
the appealability of certain interlocutory
decisions. See 9 U .S .C . § 16(a )( 1 )( A-C ) .

Doyles Dispute Resolution Practice — North America

-

1( 80-039

I

Perera v Siegel Trading Company Inc & Anor
(1992) Doyles DR Reps ( North America ) U 80 039 ( WoodCircuit Judge)

75, 524

-

Before section 16 was added to the
Arbitration Act , an arbitration decision that did
not qualify for either injunctive appeal under §
1292(a ) or discretionary appeal under § 1292( b)
was only appealable if it qualified as a final
decision under 28 U .S.C. § 1291 . Section 16
changed this by making certain interlocutory
judicial actions denying arbitration immediately
appealable , 9 U .S .C. § 16(a )( l )( A-C ), while
not allowing the appeal of similar interlocutory
orders granting arbitration . 9 U . S .C . § 16( b ) .
This differential treatment favors arbitration by
assuring that orders denying arbitration are
quickly reviewed so that if there is error
arbitration can proceed and so that orders
granting arbitration are followed without the
delay of interlocutory appeals.
Although the statute explicitly revised and
clarified the law by making both interlocutory
and final orders disfavoring arbitration
immediately appealable , the statute did not
make similar explicit changes regarding the
appealability of decisions favoring arbitration .
Indeed , as for decisions favoring arbitration ,
the statute codifies the judicial distinction that
existed prior to the enactment of the 1988
decisions
final
granting
amendments:
arbitration are appealable and interlocutory
decisions granting arbitration are not . That is,
section 16(a )( 3) continues to allow immediate
appeal of final decisions , while section 16( b)
prohibits appeal of interlocutory decisions
favoring arbitration .

In this case , Judge Hart entered an order
directing Perera to proceed to arbitration , an
order authorized by section 4 of the Arbitration
Act . See 9 U .S .C . § 4 . Perera argues that this
order favoring arbitration constitutes a final
decision appealable under section 16( a )(3) of
the Act . Siegel argues that this is an
interlocutory decision that is unappealable
section 16( b )( 2 )
under section 16( b )( 2)
precludes the appeal of interlocutory section 4
orders compelling arbitration .

—

Perera’ s argument that we have jurisdiction
over the district court 's arbitration order is
two-fold . First , Perera asserts that the
legislative history underlying the amendments
contained in section 16 indicates that an order
to arbitrate all claims constitutes a final
decision . Perera also asserts that the district
court ’ s order qualifies as a final decision under
this court 's pre-amendment decisions.

If 80-039

—

Perera relies on Arnold v. Arnold Corp .
Printed Communications for Business, 920 F. 2d
1269 (6th Cir . 1990 ) , to argue that section 16’s
legislative history is persuasive authority for the
proposition that an order to arbitrate all issues
constitutes a final decision . The Arnold case ,
like the case before this court , involved an
arbitration order requested in an ongoing
proceeding for other relief ( “ an embedded
proceeding"). In Arnold the district court
ordered arbitration , dismissed the proceedings
and entered a Rule 54( b) judgment . The Arnold
court held that the district court 's actions
constituted a final appealable decision under the
amended Arbitration Act . Arnold , 920 F. 2d at
1275.
The Arnold court relied on legislative history
to reach its conclusion . That is, the Arnold
court specifically relied on the Judiciary
Committee’s statement that “ ‘under the
proposed statute , appealability does not turn
solely on the policy favoring arbitration . ...' "
and that “ ‘[ajppeal can be taken from final
judgments, including a final judgment in an
action to compel arbitration , or a final judgment
dismissing an action in deference to arbitration .
...’ ” Id . at 1274-75 (citation omitted )
(emphasis added in the Arnold decision ). By
relying on legislative history to reach its
conclusion , the Arnold decision implies that
legislative history somehow modified the
preexisting meaning of “ final decision . "

“ Final decision" is a legal term of art
traditionally used to distinguish appealable and
nonappealable lower court decisions under 28
U .S.C . § 1291
the general provision
governing appellate jurisdiction . Judicial
decisions have given meaning to this term of
art . Section 16 does not define the term “ final
decision ," nor does it indicate an intent to
change the preexisting judicial interpretation of
this term of art . As such , we can assume that
by using a term of art Congress intended to
retain its preexisting meaning . Stedor Enter , v .
Armtex , Inc. , 1991 WL 208969 , *4 (4th Cir .
Oct . 18 , 1991 ) ( “ section 16 does not define the
terms ‘interlocutory’ or ‘final ' ... [ w ]e must
assume , therefore, that Congress intended
courts to continue the prior, settled usage of
those terms ...’’ ). Moreover, section 16 uses
very specific language to change the prior law
regarding the appealability of interlocutory
decisions disfavoring arbitration , 9 U .S.C. §
16(a )( l )( A-C) , it seems that Congress would

—
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have been equally specific if it had intended to
change the preexisting interpretation of “ final
decision . ”

It is never easy to use legislative history to
decipher legislative intent because each
member of Congress may vote for a statute for
varying reasons and each may expect the courts
to apply the statute in differing manners. For
this reason ,
we must first decipher
Congressional intent from a statute’ s language,
not from legislative history . Because the
language in section 16 in no way implies that
Congress intended to change the preexisting
judicial interpretation of “ final decision , ” we
will look to judicial precedent and not
legislative history in determining the meaning
of this term .

The arbitration order in the current case was
granted in a proceeding for other relief , an
embedded proceeding . Many courts of appeals
have concluded that arbitration orders in
embedded proceedings constitute interlocutory
and not final decisions. See Wythe , 659 F. 2d at
818, n . 2 . Nevertheless, as can be seen by the
Arnold decision , there is not complete
agreement on this issue.
Those courts that classify arbitration orders
in embedded proceedings as interlocutory
reach
this
typically
by
conclusion
distinguishing between cases in which
arbitration is the only claim for relief and cases
in which arbitration is raised in the midst of a
proceeding for other relief . In making this
distinction courts classify the former as final
decisions while classifying the latter as
interlocutory . See id . (citing Lummus Co. v.
Commonwealth Oil Refining Co. , 297 F. 2d 80,
86 (2nd Cir . 1961 ) , cert denied , 368 U .S . 986;
Farr & Co . v . Cia . Intercontinental De
Navegacio De Cuba , S .A . , 243 F. 2d 342 ( 2 nd
Cir. 1957 ) ( following In re States Marine
Corp., 25 F. Supp. 662 , 662-63 (S . D. N . Y.
1938))).
,

The basis for distinguishing between cases
where the sole claim for relief is arbitration and
those cases where a party requests arbitration in
a proceeding for other relief is that in the latter
case the underlying merits of the claims for
relief are not resolved until arbitration is
completed , and indeed judicial review is often
necessary for this award to become
enforceable . See Wythe , 659 F. 2d at 818, n . 2
(quoting Lummus, 297 F. 2d at 86 (J .
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Friendly )); 9 U .S .C . § 9 . In contrast , where the
only claim for relief is a petition for arbitration ,
once arbitration is granted the court has
resolved the only issue before it.

Furthermore , since the 1988 enactment of the
jurisdictional amendments to the Arbitration
Act , most courts of appeals that have
considered the issue have continued to
distinguished between cases in which
arbitration is the sole issue and cases in which
other issues are before the court . For example ,
the Courts of Appeals for the Second , Fourth
and Eleventh Circuits have held that orders to
arbitrate are final decisions when the only issue
before the court is arbitration . In each of these
decisions the courts discussed the distinction
between cases in which the sole claim for relief
is arbitration and those cases in which a party
requests arbitration in the midst of a proceeding
for other relief . Stedor Enter . , 1991 WL
208969 at *2-4; Chung v. President Enters .
Corp . , 943 F. 2d 225, 228-29 ( 2 nd Cir . 1991 );
Thompson v . McKinnon Sec ., Inc . v . Salter , 873
F. 2d 1397 , 1399 ( 11 th Cir. 1989). Moreover,
in a case similar to the case before this court ,
the Court of Appeals for the Ninth Circuit held
that an order to arbitrate and stay of
proceedings was not a final order because the
motion for arbitration was made in an
embedded proceeding . Delta Computer Corp .
Samsumg
v.
Semiconductor & Tele
communications Co. , 879 F.2d 662 , 665 (9th
Cir. 1989) . But see Arnold , 920 F. 2d at 1275.

-

In our past decisions this court has
distinguished between cases in which the sole
claim for relief is arbitration and cases in which
there are other claims for relief before the
court . In fact , this court has found jurisdiction
where the sole issue before the court was
arbitration and denied jurisdiction where
arbitration was raised in an embedded
proceeding . See , e .g . , In re Chicago,
Milwaukee , St . Paul , & Pac. R .R . Co . , 784
F.2d 831 , 833 (7th Cir . 1986); Wilson Wear ,
Inc . v . United Merchants & Mfrs ., Inc . , 713
F.2d 324 , 326 (7th Cir. 1983); University Life
Ins . Co. of America v . Unimarc Ltd . , 699 F. 2d
846, 848 (7 th Cir. 1983 ); Wythe , 659 F. 2d at
818.
For example, in University Life this court
held that the district court ’s arbitration order
was a final appealable decision . University Life ,
699 F.2d at 849-50 . In reaching this conclusion
this court specifically relied on the fact that the
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only issue before the court was the arbitration
issue. Id . In contrast , in Wythe , Wilson Wear
and In re Chicago this court refused to extend
jurisdiction over arbitration decisions entered in
embedded proceedings. In the Wythe and
Wilson Wear decisions this court held that an
order granting stay and compelling arbitration
that was entered in an embedded proceeding
did not constitute a final decision . Wilson
Wear , 713 F. 2d at 326; Wythe, 659 F. 2d at
818 . In In re Chicago the district court had
before it issues regarding the interpretation of
an agreement to sell assets under a
reorganization plan . There was an ongoing
arbitration proceeding affecting the sale of
assets and the district court ordered a change of
defendants for this proceeding . In re Chicago,
784 F. 2d at 833. This court held that this order
did not terminate all proceedings before the
district court and that this order was not a final
decision . Id .

The above cases demonstrate that this court
finds arbitration orders final if arbitration is the
sole issue before the court and interlocutory if
raised
embedded
an
proceeding .
in
Nevertheless, Perera argues that this court
never made a blanket rule that all orders to
arbitrate in embedded proceedings are
interlocutory . That is, Perera argues that the
language in our past decisions implies that there
may be some situations where an arbitration
order entered in an embedded proceeding
would constitute a final appealable decision .

For example , Perera points to this court’ s
statement in In re Chicago that an order for
arbitration is final if it terminates all
proceedings before the district court .
Moreover , Perera also points to the University
Life decision , because even though the
University Life decision contains dicta
differentiating between embedded proceedings
and those cases where the sole issue is
arbitration , it leaves open the question of
whether this differentiation would be applicable
when the district court enters a Rule 54( b)
judgment . University Life , 699 F. 2d at 848
( “ [ a]s with any complaint that contains
multiple claims, the disposition of one is not a
final judgment and is therefore not appealable
unless the district court certifies it for a direct
appeal under Rule 54( b ) of the Federal Rules of
Civil Procedure , which was not done here ." )
(emphasis added ) .
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Perera argues that the current appeal falls
within these apparent limits to the general rule
precluding judicial review of arbitration orders
in embedded proceedings. More specifically ,
Perera argues that the proceedings before Judge
Hart are terminated and therefore final because
he disposed of all Perera’ s claims when he
ordered her to resolve her claims before an
arbitrator and because he entered judgment
under Rule 54( b) .
Perera cites Snyder v . Smith , 736 F. 2d 409 ,
414 (7th Cir . 1984) , cert , denied 469 U .S .
1037 ( 1984) , for the proposition that the
proceedings before Judge Hart are terminated
and therefore final because once Judge Hart
sent all claims to arbitration he had nothing left
to do with regard to these claims. Nevertheless ,
Snyder is inapposite for several reasons. First ,
arbitration was the only issue before the Snyder
court . Snyder , 736 F. 2d at 420. Second , Snyder
dealt with a situation where the contract’ s
forum selection clause required arbitration in
another district . Id . Because the Snyder court
had no authority to order arbitration in another
district , and because it had no authority to
review the claim without arbitration , the only
solution was to dismiss the claim . Id .
The dismissal in Snyder is very different than
Judge Hart ' s order compelling arbitration .
Granted , the University Life decision offers
some support for analogizing an arbitration
order to a dismissal when the sole claim for
relief is an arbitration motion , University Life ,
699 F. 2d at 848 , nevertheless , In re Chicago, a
more recent opinion , indicates that an
arbitration order is more akin to setting a case
for trial ; it is a procedural step that does not
resolve or terminate the proceedings before the
judge . In re Chicago, 784 F.2d at 833. See also
Lummus, 297 F. 2d at 86 ( “ ‘arbitration is
merely a form of trial , to be adopted in the
action itself , in place of the trial at common
law ' , it remains undeniable that arbitration
differs from a proceeding in another court in
the essential respect that the arbitration cannot
produce an enforceable result without further
judicial action ...’’ ).
In an embedded proceeding an arbitration
order in no way resolves the merits of the
claims sent to arbitration . Moreover, the
arbitration agreement in this case states that any
court with jurisdiction over the matter may
enforce arbitration awards made under the
agreement. As such , it may be necessary upon
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a petition by one of the parties for Judge Hart
to review any future arbitration award in this
case . See 9 U .S.C . § 9. Accordingly , the
abritration order in this case is like “ hundreds
of case- management orders in a large piece of
litigation , any of which may affect the
outcome, and almost none of which is
appealable. ” See In re Chicago , 784 F.2d at
833. As such , Judge Hart' s arbitration order is
not a final decision under section 16(a )(3)
instead , the arbitration order is an unappealable
interlocutory decision under section 16( b)( 2) .
Furthermore , the entry of a Rule 54( b)
judgment does not change the interlocutory
nature of the district court 's order. Granted , our
prior decisions have left open the possibility
that an embedded proceeding might be final
when a district court enters a Rule 54( b)
judgment . See University Life , 699 F. 2d at 848.
Nevertheless, Perera has not cited any cases
where this court actually found an order to
arbitrate final because of an entry of a Rule
54( b) judgment. Moreover , this court never
meant to imply that the mere entry of a Rule
54( b) judgment , although improper, could
transform an interlocutory decision into a final
decision .
When reviewing Rule 54( b) judgments , this
court gives discretion to the district court ’s
determination that two or more claims
constitute separate claims of relief . United
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States v . Ettrick Wood Products , Inc., 916 F. 2d
1211 , 1218 (7th Cir. 1990). For example, in
this case we give discretion to the district
court ’ s decision that Champ and Perera have
separate claims that should be severed . And , if
the district court had rendered a final decision
as to either Champ’s or Perera’s claims, the
entry of a Rule 54( b) judgment would have
been appropriate . However , the district court
cannot expand this court’s appellate jurisdiction
by simply entering a Rule 54( b) judgment. That
is, a district court’ s entry of a Rule 54( b)
judgment cannot transform an interlocutory
decision into a final decision . Horn v . Transcon
Lines , Inc . , 898 F. 2d 589, 595 (7th Cir. 1990).
We have already determined that Judge Hart ' s
order to arbitrate was an interlocutory decision ;
Judge Hart ' s entry of a Rule 54( b) judgment
does not alter this determination .
CONCLUSION
Because the district court ' s order for Perera
to arbitrate her claims is an interlocutory
decision under 9 U .S.C. § 16( b)( 2) and not a
final decision under 9 U .S.C . § 16(a )(3) , we do
not have jurisdiction to review the district
court ’ s procedural decisions made pursuant to
this arbitration order . Specifically , we do not
have jurisdiction to review the district court ’ s
decision not to certify Perera as a class
representative for arbitration . Accordingly , this
appeal is dismissed for lack of jurisdiction .

[1) 80-040] RIGGI v WADE LUPE CONSTRUCTION COMPANY , INC; CAPITALAND
HEATING & COOLING , INC v EMPLOYERS INSURANCE OF WAUSAU &

ORS
Supreme Court of New York ( Appellate Division )
Judgment delivered October 31, 1991
Full text of judgment below
Arbitration Right to compel arbitration Owner and contractor entering into contract
Contract containing arbitration clause
Owner purporting to terminate contract
Contractor filing notice of mechanic' s lien Owner demanding that contractor foreclose
lien
Contractor seeking to compel arbitration Owner seeking stay of arbitration
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An owner and a contractor entered into a contract for renovation and conversion work .
The contract contained an arbitration clause . A dispute arose and the owner informed the
contractor of his intention to terminate the contract. The contractor hied a notice of mechanic's
lien, and the owner demanded that the contractor commence an action to foreclose the lien.
Subsequently the owner petitioned the Supreme Court to vacate, discharge and cancel the lien.
The contractor served a summons to foreclose the lien , and alternatively for breach of contract
and unjust enrichment . The Court granted the owner's petition. The contractor sent a
stipulation to the owner discontinuing its action . Later , the contractor served the owner with
a demand for arbitration . The owner and the contractor were also involved in related litigation.
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The owner brought proceedings to stay the arbitration in the Supreme Court . The
contractor moved to compel the arbitration of all the claims and stay the action . The Court
refused the owner’s application to stay arbitration in the original action , stayed the action and
compelled arbitration in the other litigation. The owner appealed to the Appellate Division of
the Supreme Court.
The owner claimed that the contractor had waived its right to arbitration by aggressively
participating in litigation. Alternatively , the owner claimed that the arbitration proceedings
were not commenced in terms of the agreement because the contractor had waited about six
months before serving the demand for arbitration. He further argued that the contractor had
waived its rights by adding other claims to the action for foreclosure.
Held: appeal dismissed .

1 . The contractor did not “ aggressively participate” in litigation. It had served the owner
with a summons only because of the owner’s demand to commence an action to foreclose the
lien. The conduct of the contractor had not evinced an intention to waive its rights to
arbitration.

2. The lapse of about six months in serving the demand for arbitration had not been
unreasonable .
3. The contractor by participating in the second case had not waived its rights, because it
had moved to compel arbitration and stay the action .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Keith B Rose (Couch , White , Brenner, Howard & Feigenbaum ) , Albany , for the appellant .
Daniel T Gullotti (Gordon , Siegal , Mastro, Mullaney & Gordon ) , Schenectady , for the
respondent.
Before: Mahoney , PJ , Weiss , Levine and Mercure, JJ .

Mercure J: Appeals ( 1 ) from an order of the
Supreme Court { Kahn , J . ) , entered February
27 , 1991 in Albany County , which denied
petitioner's application ( in case No. 1 ) pursuant
to CPLR 7503 to stay arbitration between the
parties , and ( 2) from that part of an order of
said court , entered March 7 , 1991 in Albany
County , which granted fourth - party defendant 's
motion ( in case No . 2) to compel arbitration
between it and third- party defendant.
During December 1985 , Vincent T . Riggi Jr .
entered into a contract with Wade Lupe
Construction Company , Inc. ( hereinafter
Lupe ) , a contractor , for the renovation and
conversion of the Hinckel Brewery in the City
of Albany into residential apartments . Pursuant
to the terms of the contract , Lupe , as principal ,
and
Employers Insurance of Wausau
( hereinafter Wausau ) , as surety , issued to Riggi
a labor and material payment bond and a
performance bond . Lupe then commenced
work on the project . Thereafter , following their
review of Lupe ’ s progress , the architects
certified that sufficient cause existed for Riggi
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to terminate his contract with Lupe. As a result ,
by letter dated November 17 , 1989, Riggi 's
attorney informed Lupe and Wausau that the
contract was terminated .

On November 28 , 1989 , Lupe filed a notice
of mechanic 's lien in the sum of $875 ,566.75.
Following Riggi 's request that Lupe provide a
verified statement itemizing the labor and
materials for which the lien was filed , he
demanded that Lupe commence an action to
foreclose the mechanic’ s lien and thereafter
petitioned for an order directing Lupe to
provide the itemized statements. Subsequently ,
Riggi petitioned to vacate , discharge and cancel
Lupe's lien due to Lupe’ s failure to timely
commence an action . Thereafter , Lupe served a
summons with notice upon Riggi commencing
an action to foreclose the mechanic’ s lien and ,
alternatively , for breach of contract and unjust
enrichment . Although Riggi demanded a
complaint , none was served . On February 26,
1990 , Supreme Court granted Riggi’ s petition
to vacate , discharge and cancel the lien and
denied Riggi’ s motion for an itemized
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statement as moot . Lupe’ s attorney then sent a
signed stipulation drafted March l , 1990
discontinuing its action , which Riggi refused to
sign .

On May 29 , 1990 , Lupe served Riggi with a
demand for arbitration seeking moneys due for
materials and labor furnished in connection
with the project . Riggi then commenced case
No . 1 seeking an order staying the arbitration
proceeding on the ground that Lupe waived its
right to arbitrate by commencing an action or,
in the alternative , that the arbitration
proceeding was not commenced in accordance
with the terms of the agreement . Meanwhile ,
Capitaland Heating and Cooling , Inc . , a
subcontractor of Lupe , commenced case No. 2
against Wausau , as surety under the bonds , for
work performed and materials provided for the
project . Wausau then commenced a third -party
action against Riggi who , inter alia,
commenced a fourth -party action against Lupe.
Thereafter, Lupe moved to compel arbitration
and stay the action . Supreme Court denied
Riggi ’s petition to stay arbitration in Case No.
1 and stayed the action and compelled
arbitration in case No . 2 . Riggi appeals.
There should be an affirmance . Initially , we
Riggi ’s
contention
that
Lupe
reject
“ aggressively participated ”
in litigation ,
thereby waiving its right to arbitrate . In
addressing this argument , we observe that ,
although “ ( n ]ot every foray into the courthouse
effects a waiver of the right to arbitrate ”
CSherrill v Grayco Bldrs . , 64 NY 2d 261 , 273) ,
a right to arbitration , like contract rights
generally , may be waived or abandoned ( see ,
id . , at 272 ). Here , however , Lupe 's actions
“ did not clearly evince an intention to waive
the right to arbitrate ” ( Matter of County of
Suffolk v Novo, 96 AD2d 902 , 903). First ,
Lupe's service of a naked summons with notice
to foreclose the mechanic’ s lien , as a direct
result of Riggi’s demand and the mandate of
Lien Law § 59, does not constitute a waiver
( see , Burgart , Inc . v Foster- Lipkins Corp. , 30
NY 2d 901 , 902 ). Lupe did not proceed with the

Doyles Dispute Resolution Practice

—

75,529

action , neither initiating or participating in
discovery , and , in fact , sought to discontinue
the action less than six months after it was
commenced . Thus, Lupe did not aggressively
and for an extended period of time participate
in litigation (c/. , Sherrill v Grayco Bldrs.,
supra ) . Second , the fact that Lupe added other
claims to its action to foreclose does not
constitute a waiver of its right to arbitrate ( see
Matter of Assael v Assael , 132 AD2d 4 , 9- 12 ).
Contrary to Riggi ’s contention , we are unable
to conclude in these circumstances that Lupe
“ affirmatively accepted the judicial forum ” by
interposing these other claims ( BR Ambulance
Serv . v Nationwide Nassau Ambulance , 150
AD2d 745 , 746; see , Matter of County o]
Suffolk v Novo, supra ) . Nor does participation
in case No . 2 constitute a waiver since Lupe
moved to compel arbitration and stay the action
upon being brought in as a fourth -party
defendant ( see , Ravel v Dirco Enters . , 159
AD2d 564 , 566).

.

Finally , Riggi ’ s argument that the demand
for arbitration was untimely is similarly
meritless. The 30-day time limitation of general
condition 2.2 . 12 is not applicable because the
architect 's decision does not state “ ( 1 ) that the
decision is final but subject to appeal , and ( 2)
that any demand for arbitration . . . must be
made within thirty days after the date on which
the party making the demand receives the
written decision ” . The contract provides,
therefore , that the demand for arbitration be
made within a “ reasonable time ” after the
claim or dispute has arisen . In our view ,
considering the filing of the mechanic’s lien ,
the lapse of about six months in serving the
demand for arbitration is not unreasonable .

We have considered the parties' remaining
contentions and find that they are either
unpreserved or without merit.
Mahoney, P. J. , Weiss and Levine , JJ . ,
concur.
ORDERED that the orders are affirmed , with
costs.
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KAVERIT STEEL AND CRANE LTD & ORS v KONE CORPORATION & ORS
Court of Appeal of Alberta
Judgment delivered January 1, 1992
Full text of judgment below

—

Scope of arbitration clause — Manufacturer and distributor entering into
Arbitration
Contract containing wide arbitration clause
exclusive licensing contract
Distributor commencing
Manufacturer and its subsidiaries competing with distributor
court action Manufacturer seeking stay to refer dispute to arbitration Court refusing
Manufacturer appealing — Whether a dispute involving parties who
to stay application
were not party to the agreement could be referred to arbitration Whether a claim raising
allegations beyond breach of the agreement could be referred to arbitration
International Commercial Arbitration Act SA 1986 Convention on the Recognition and
Enforcement of Foreign Arbitral Awards 1958 .

—

—

—

—

—

—

—

—

—

A Finnish manufacturer and a Canadian distributor entered into an exclusive licensing
agreement which contained a wide arbitration clause. The distributor and its shareholders
commenced court action against the manufacturer and its subsidiaries, alleging that they had
begun to compete with the distributor in breach of the agreement. The manufacturer sought a
stay of the action on the ground that the dispute should have been referred to arbitration. The
Court refused to grant the stay because the action had included parties who were not party to
the agreement. Also, the Court found that the distributor’s claim raised allegations beyond a
simple breach of the agreement The manufacturer appealed.

.

The manufacturer argued that the associated parties could have been forced to partake in
the arbitration over their objection It also asserted that, where the claim made no obvious
reference to the agreement, the Court should simply have stayed the suit and referred the
question to arbitration. If the arbitrators declined jurisdiction, the stay would have been lifted.

.

The distributor argued that to have been referred to arbitration a dispute must have
turned on the terms of the contract and its breach. It stated that its extra claims included
allegations against the manufacturer and the subsidiaries of conspiracy to harm the distributor
and its shareholders. The distributor argued that this pleading relied on tort not contract, and
had offered two alternatives: conspiracy to harm by unlawful acts, and conspiracy to harm by
lawful acts

.

Held: appeal allowed.

.

1 The judge could not have referred any of the claims of the “ extra ” parties to
arbitration. The Alberta International Commercial Arbitration Act applied only to an
agreement in writing under which the [signatory] parties undertake to submit to arbitration

.

2. The Alberta International Commercial Arbitration Act and the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards contemplated that claims based
upon conspiracy to harm could have been arbitrated.
3. The arbitration clause extended beyond rights and duties created by the contract. A
dispute met the test set by the clause if either party relied on the existence of a contractual
obligation to create the claim , or to defeat it Thus the claim of a conspiracy by unlawful means
to harm the distributor met the test, because a breach of the contract was the source of the
“ unlawfulness” . That dispute should have been referred to arbitration.

.
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4. A claim for conspiracy to cause harm , which did not rely on any unlawful act , must
have been referred to arbitration if it relied upon the existence of a contract between the
parties. If a claim could have been made out free of that reliance, it could have gone to trial .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Richard C Secord and Norah BR Thompson for the appellants.
JE Redmond QC and Clive E Mosert for the respondents.

Before: Kerans, Hetherington , Irving JJA .

Kerans JA (Hetherington and Irving JJA
concurring): The appellant and defendant
Kone Corporation is a Finnish manufacturer of
industrial cranes and hoists that holds
international patents on some devices. The
respondent and plaintiff Kaverit Steel and
Crane Ltd . , an Albertan corporation , operates
an industrial supplies business throughout
Western Canada . In 1983, the two firms
entered into licence and distributorship
agreements whereby , according to the
statement of claim , the distributor Kaverit
received the exclusive right to manufacture and
sell materials of the design or manufacture of
the licensor Kone.
The distributor has commenced an action in
Queen 's Bench of Alberta alleging , among
other matters , a breach of the agreement by the
licensor. The substance of the complaint is that
the licensor has , or its subsidiaries have, begun
to compete with the distributor in Western
Canada in breach of the exclusive
distributorship granted in the contract . No
defence has yet been filed .
The licence and distributorship agreement
provides that Alberta law governs any dispute
but also contains this arbitration clause:

Any dispute arising out of or in connection
with this Agreement shall be finally settled
without recourse to the courts, in
accordance with the Rules of Conciliation
and Arbitration of the International
Chamber of Commerce, by one or more
arbitrators designated in conformity with
those Rules . The arbitrator or arbitrators
shall have power to rule on their own
competence and on the validity of the
agreement to submit to arbitration . The
place of arbitration shall be Stockholm ,
Sweden .

The licensor sought a stay of the suit in
Queen ’ s Bench on the sole ground that the
dispute should be referred to arbitration . It lost
and appeals . Before us , some confusion arose
about the request for a stay . One might stay a
suit as a consequence of a reference to
arbitration , or for many other reasons. I
understand that the only relief sought here was
a stay to achieve a reference to arbitration .
The arbitration question is complicated by
two factors. First , the suit adds parties , both
defendant and plaintiff , who are not party to the
agreement containing the arbitration clause.
Second , the claim by the distributor contains
allegations beyond simple breach of that
contract.
The resolution of these issues engages novel
questions of law . The parties agree that the
International Commercial Arbitration Act S . A .
1986 cap 1-6.6 (assented to August 15 , 1986)
governs. This case brings that statute before
this Court for the first time.
The learned chambers judge decided that the
submission , by which I mean the clause in the
contract providing for arbitration , did govern
some of the issues raised in the statement of
claim , but not all . See [ 1991 ] Alta . D. 251-01 .
With some exceptions , with which I will later
deal in detail , I agree with his analysis of what
may and may not be within the scope of the
clause . He then decided that , because of these
other issues, nothing should go to arbitration .
Faced with the prospect of inconveniently
overlapping litigation and thus conflicting
decisions , he decided that the prospect of this
evil warranted a refusal to refer anything.
With respect , I am of the view that the
applicable provisions of the International
Commercial Arbitration Act under review do
not permit that approach . For the reasons I shall
give , I am of the view that the statute
commands that what may go to arbitration shall
go. No convenience test limits references.
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I
The statement of claim expands upon the
claim for breach of the contract both by adding
parties arguably not privy and by adding issues
arguably distinguishable .

I shall first deal with the extra parties. The
claim adds both parties plaintiff and defendant .
The extra plaintiffs are 299565 Alberta Ltd . ,
Kelly Viinikka , and James Caldwell . The
numbered company is the sole shareholder of
the distributor , and the individuals are
shareholders in the numbered company .
The extra defendants are three corporations
that are, according to the statement of claim ,
wholly owned “ subsidiaries" of the licensor. I
take it this allegation amounts to a claim that
they are controlled by the licensor , and do its

bidding .
Before us , the licensor conceded that none of
these extra parties was a party to the
submission . The real thrust of the complaint of
the licensor about the extra plaintiffs was that
they had no cause of action because the claims
they made were “ derivative", meaning they
relied only upon rights held by a corporation in
which they were shareholders .
This complaint is quite different from the
demand for arbitration . As I said during
argument , no motion to strike on this basis has
been made . I will not deal with the issue .
Beyond that , I agree with the learned chambers
judge that he has no authority to order these
other plaintiffs to submit their claims to
arbitration . ( I do observe that he can stay
claims pending arbitration if indeed they are
derivative and must await the arbitration
decision . )
Similarly , I agree with the learned Queen ' s
Bench judge that he cannot send the
distributor’ s claims against the investor 's
subsidiaries to arbitration in the absence of
consent by all the parties . Again , counsel for
the investor accepted this point during
argument . ( Again I note that a judge might stay
a suit against them if the arbitration will
effectively resolve the claim against them . )

Associated and connected parties like
directors,
subsidiaries ,
shareholders ,
employees, agents and the like might be
required to join an arbitration in one of three
ways: by the governing law , by the submission
itself , to the extent the parties to the contract
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can bind other parties , or by the later agreement
of the other parties. None of these three yet
applies here .
Mr . Secord for the investor cites
Roussel Uclaf v. G . D . Searle & Co ( U . K . )
11978] 1 Lloyd’ s Law Reports 225 (Ch . ) as
authority for bringing associated parties into an
arbitration over their objection . In that case ,
however, the English statute under review
permitted a reference of all those claiming
" through or under" a party to the submission .
Commercial
Alberta
The
International
Arbitration Act , however, adopts the test in the
Convention on the Recognition and Enforcement
of Foreign Arbitral Awards, 1958, which is
scheduled to the Act . The Convention applies,
according to Article II s. 1 , only to “ ... an
agreement in writing under which the parties
undertake to submit to arbitration .. .". Article
II s. 2 clarifies that “ parties" are the parties
signatory : “ The term ‘agreement in writing '
shall include an arbitral clause in a contract .. .
signed by the parties ...".

-

Alberta , like the United Kingdom , could
have sent to arbitration claims by or against
those who claim through or under an agreement
containing a submission . It has not , and
perhaps this is to be regretted .

Mr . Secord also cites Isover Saint Gobain v .
Dow Chemical France IX Yearbook ( 1984) 131
( 1983 ) J . D. l . 899 to support his argument . That
is the report of the arbitrators ' decision to
entertain the claims of Dow France , Dow
U . S . A . , Dow Zurich and Dow Europe against
M . Gobain alleging that he alone was liable for
the use of a product called Roof mate in France
and must answer the claims pending in the
French Courts against companies in the Dow
family . He objected that he had not signed a
submission with Dow France or Dow U .S . A . ,
only the other Dow companies. The arbitrators
nevertheless took jurisdiction over all claims on
the ground that it had been the “ mutual
intention of all parties" that the other
companies be “ veritable" parties or that the
contracts be for their benefit . See p. 136. In
short , the decision turned on an interpretation
of the submission in the circumstances of that
case . I accept that the tribunal also supported
its conclusion on the ground that the rule it
accepted was “ sensible and practical".

I can find nothing in the submission in this
case , or in the surrounding circumstances , to
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warrant a similar conclusion . I accept that
forcing the subsidiaries to partake in the
arbitration may well be sensible and practical . 1
insist only that it is for the parties or the
Legislature, not me , to decide what procedure
is right for these cases.

'

I think it prudent to emphasize the limited
nature of this ruling . One must distinguish
between jurisdiction to grant relief and
consider
jurisdiction
actions.
The
to
subsidiaries are not parties to the arbitration in
the sense that the claimant might get relief
against them directly . But arbitrators might
nevertheless decide that , for the purpose of
relief against the principal , they can rely upon
what the subsidiaries did . Moreover , the
arbitrators might decide that the actions of the
subsidiaries make the principal liable , and
might offer relief against the principal for what
they did .
I agree with the learned Queen ’ s Bench
judge that he cannot refer any of the claims of
any of the “ extra" parties to arbitration . 1 add
only that he might nevertheless stay claims
pending arbitration when it would appear just
and equitable to do so. He might also strike a
claim for failure to disclose a cause of action .
Both opportunities await another day in
Queen’s Bench . Subject to the right to apply in
Queen’s Bench for another kind of stay , I
would reject these grounds of appeal .

II
I now turn to the question whether some
issues raised in the statement of claim are
arbitrable .
They include a claim for inducing a breach
of contract . The particulars allege that one of
the defendants hired away an employee of one
of the plaintiffs. The learned Queen’s Bench
judge held that this claim could not go to
arbitration . Before us , counsel for the licensor
accepted that this ruling was correct .
The extra claims also include allegations
against all the defendants of conspiracy to harm
all plaintiffs. Mr. Redmond for the distributor
says that this pleading relies on tort, not
offers two alternatives:
and
contract ,
conspiracy to harm by unlawful acts and
conspiracy to harm by lawful acts. Are either
caught by the submission ? The learned
chambers judge, no doubt because he did not
need to give his view of the case , did not deal
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with this issue separately . I must .
The mere fact that a claim sounds in tort does
not exclude arbitration . Section 2 of the
International Commercial Arbitration Act limits
its scope to “ ... differences arising out of
commercial legal relationships , whether
contractual or not
This is permitted by
Article 1 s . 3 of the Convention , which leaves
to signatory states the decision whether the
Convention applies to just those differences, as
opposed to all manner of differences.
The Convention and Act thus covers both
contractual and non -contractual commercial
relationships. They thus extend their scope to
liability in tort so long as the relationship that
creates liability is one that can fairly be
described as “ commercial". In my view , a
claim that a corporation conspired with its
subsidiaries to cause harm to a person with
whom it has a commercial relationship raises a
dispute “ arising out of a commercial legal
relationship , whether contractual or not".
One must take care not to render this
meaningless by equating “ contractual" with
“ commercial ". But I need not hazard an
exhaustive definition of the test because , for the
purposes of this case, it is enough to say that
the relationship between these corporations as
alleged in the pleadings was manifestly
commercial and nothing but commercial . I
reject the argument by Mr . Redmond that the
dispute must turn on the terms of the contract
and its breach . I therefore conclude that the Act
and the Convention contemplate that claims
like the claims based upon conspiracy to harm
can fall for arbitration .
The next step is to interpret the submission .
This is because the Convention , and therefore
the Act , contemplate a narrow submission . Not
all arbitrable issues must be arbitrated . This is
left for the parties to decide in their negotiation
of the terms of the submission . Article II s. 1 of
the Convention refers to agreements that submit
“ all or any differences". The parties might
agree to submit not all but some.

The submission before us limits itself to
disputes “ arising out of or in connection with "
the contract. I agree with the comments of
Evans, J . in Overseas Union Insurance Ltd . v .
AA Mutual International Insurance Co . Ltd .
[ 1988] 2 Lloyd ’ s Law Reports 63 ( U . K .Q. B. )
at p. 67 . He first described a narrower form of
submission , typically using only the words
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“ under the contract " , where only rights and
obligations created by the contract can be
referred . He contrasted that to the form of
submission before us when he said , at p . 67:

Conversely , if the parties agree to refer
disputes arising ‘in relation to’ or ‘in
connection with ’ their contract , a fortiori if
the clause covers disputes arising ‘during
the execution of this contract ' ( The
Damianos , [ 1971 ] 1 Lloyd ’ s Rep . 502;
11971 ] 2 Q . B. 588) or in relation to ‘the
work to be carried out hereunder’ , a
common form in construction contracts,
then both as a matter of language and of
authority some wider category may be
intended .

In my view , this submission extends beyond
rights and duties created by the contract . A
dispute meets the test set by the submission if
either claimant or defendant relies on the
existence of a contractual obligation as a
necessary element to create the claim , or to
defeat it . Thus , the pleading here that relies
upon a claim of a conspiracy by unlawful
means to harm the distributor meets the test .
This is because a breach of the contract is relied
upon as the source of the “ unlawfulness ” . That
dispute should be referred to arbitration .
With respect , I am not persuaded that ODC
Exhibit Systems Ltd . v. Lee et al . ( 1988 ) 41
B . L. R . 286. (B .C .S .C . ), upon which the
licensor relies , is a contrary authority . In that
case, two firms made, but later cancelled , a
contract naming one firm as the exclusive sales
agent of a product of the other. The
cancellation agreement contained a submission .
Later, the ex-agent sued several people in tort ,
alleging, among other things , that they
conspired to induce the supplier to negotiate the
cancellation agreement . The Court refused (at
p. 293 ) to make a reference on the terse ground
that:

The action here does not arise out of ‘this
agreement ’ . It arises out of something
allegedly done by the defendants ... before
the conciliation agreement came into being .
The plaintiff alleges that it was induced by
their conspiracy , deceit and fraud to execute
the conciliation agreement . It cannot be
reasonably said that these allegations which
induced the plaintiff to enter into the
conciliation agreement , were matters which
the parties had agreed (or had even
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contemplated ) as being among those to be
settled by arbitration ...
I grant that one might argue that the claim , or
at least the defence , under review in that case
relied upon the existence of the contract . On
the other hand , one might argue that the
claimant was caught by the rule in Heyman v .
Darwins Limited [ 1942 ] A .C. 356 at 366: the
validity of the submission itself is not arbitrable
as boot-strapping . But in any event I see
nothing in the reasoning in that decision that
persuades me that I am wrong in my view .
The alternative pleading raises greater
difficulties. This is a claim for conspiracy to
cause harm , but does not rely on any unlawful
act. The pleading is:

20 . Further, or in the further alternative to
paragraphs 17 to 19 , the Defendants KONE
and KONE CRANES - ACM , USA have
conspired with intent to harm the Plaintiff
KAVERIT and have in fact harmed the
Plaintiff KAVERIT:
( a ) by having the Defendant KONE

—

CRANES
ACM , USA open and carry
on in the Territory the business called
CRANES
Maintenance
“ KONE
Services” ;
( b) by holding out , in the advertisement
by “ KONE CRANES Maintenance
Services ” heretofore described , that the
services offered by “ KONE CRANES
Maintenance Services ” are superior to
those offered by the Plaintiff KAVERIT;
and
(c ) by holding out , in the advertisement

by “ KONE CRANES Maintenance
Services ” heretofore described , that
KONE equipment can be obtained by
customers at lower prices when
purchased from “ KONE CRANES
Maintenance Services ” .
The first particular I have quoted essentially
alleges nothing more than that the defendants
competed with the plaintiff . Mr . Redmond
insisted that such a cause of action existed even
if no unlawful means are employed . As I said
before , no motion to strike is before us.

I observe that the claim makes no obvious
reference to or reliance on the agreement
containing the submission . Is it a quite separate
matter? Mr . Secord argued before us that , in
© 1992 CCH International

- - Kaverit Steel and Crane Ltd & Ors v Kone Corporation & Ors

5 3 92

75,535

(1992) Doyles DR Reps (North America) H80-041 ( Kerans JA)

cases of doubt , one should simply stay the suit
and refer the question . If the arbitrators decline
jurisdiction , the stay would be lifted . The
simple answer to that is that the Court must do
its work .
In the absence of particulars , I can only say
that the claim in question must be and is
referred to arbitration if it relies upon the
existence of a contract between the parties. If a
claim can be made out free of that reliance , it
can go to trial . The risk lies with the plaintiff .
In effect , I read down the pleading to add the
prefatory words “ Apart from any contract or
contractual obligations and without reliance
upon them , ” . I should add that I am sceptical
that the plea, so adjusted , discloses a cause of
action . But that , as I have said , is for another
day.
The second and third particulars in that
pleading do not rely on the existence of any
contract between the parties. On the contrary ,
they are the sorts of claim that a competitor
might make. Mr. Redmond will not deny that
the facts relied upon to support the claim might
include some also relied upon to show a breach
of contract . But I accept that they are
qualitatively different sorts of claims.
I cannot say that a dispute arises out of or in
connection with a contract unless the existence
of the contract is germane either to the claim or
the defence . It is not enough to say that the
events that give rise to the claim also give rise
to a claim for breach of contract. One must be
able to say that the other claim relies on the
existence of the contractual obligation .
Mr . Secord asks for a broader rule , and relies
on several cases. He first cites Lonhro Ltd .
( U . K . ) et al . v . The Shell Petroleum Co. Ltd .
( U .K . ) et al . ( 1979) IV ICCA Yearbook
Commercial Arbitration 320 (Ch D). The Court
there referred all allegations to arbitration
notwithstanding that the claims sounded in tort
and other branches of the law , including
treason . Brightman , J . held:
In the present case the claims in tort have
the closest possible connection with the
Shippers’ Agreement. If it is found that
Shell and BP have complied in all respects
with the terms of the Shippers’ Agreement ,
the Plaintiffs can have no claims in tort
against them ( p . 321-322).
For the reasons given , I cannot say that about
all the pleadings in this case.

In Landgericht Hamburg IV Yearbook
Comm . Arb. 261 ( 1979 ) a German Court faced
a similar issue . The brief report says that the
Court said that tort claims should go to
arbitration because “ it would be illogical to
suppose that the parties would have wanted a
‘split’ jurisdiction ” . See p . 262 . 1 do not agree.
Indeed , the argument might be used against a
reference , as it indeed was in this case by the
learned chambers judge .
I can find nothing in Boart Sweden A .B . v.
NYA Stromnes A . B . et al . ( 1989 ) 41 B . L . R .
(295 ) (Ont . H .C . ) to help the licensor on this
point . On the contrary , Campbell , J . there
refused to send the tort claims to arbitration . He
did so because they “ involve additional issues
and parties outside the four comers of the
agreement ” . Because he did not elucidate , I
cannot tell whether his view is consistent or not
with what I have said . He then stayed the tort
suit pending the outcome of the arbitration , but
that is not relevant to the issue under
consideration .
In Government of New Zealand v. Mobil Oil
New Zealand (June , 1987) High Court of
Wellington , N . Z., XIII Yearbook Comm . Arb.
638 ( 1988) , the dispute between the parties was
whether the contract , which included a
submission , contravened a New Zealand statute
prohibiting agreements that lessen competition .
Notwithstanding that the submission dealt only
with disputes “ under ” the agreement , Heron ,
J . , after noting that the arbitrator was to decide
legal questions on application of New Zealand
law , held this implied that the enforceability or
validity of the contract under New Zealand law
was a matter for arbitration . Nothing in that
persuades me that I am wrong.
I therefore agree in part with the learned
chambers
that
judge
some of the
non-contractual issues cannot go to arbitration .
I am , however, of the view that the claim by
the distributor for conspiracy to harm by
unlawful acts , because the unlawful acts are
alleged to be unlawful breach of contract, must
go to arbitration . Claims of interference with
competition not based upon the existence of the
contract may proceed in Alberta.
Ill

I turn now to the key finding of the learned
chambers judge . To him , the case did not turn
on whether this or that issue was arbitrable .
Rather , the question was whether the entire
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dispute conveniently could be resolved by
arbitration . He said :
The nub of the issue in this case is whether
the Plaintiff has, by its Statement of Claim ,
proliferated the issues and thereby the
parties with the result that the arbitration
provision is frustrated . If so the Plaintiffs
action should not deprive the Defendant of
the stay . On the other hand , if litigants in
this action , who are not party to the
arbitration provision and who are not
consenting to it , have raised legitimate
causes of action which are connected to the
main issue of breach of contract such that all
matters should be tried in the same
proceedings , then the arbitration provision
is, in the words of the statute , inoperative or
incapable of being performed . Since
arbitration is consensual in nature persons
not party to the agreement cannot be
compelled to submit to the method of
dispute resolution .
With respect , the nub of the case is not
whether the plaintiff raised “ legitimate ” causes
that cannot go to arbitration . On the contrary ,
the agreement to arbitrate should be honoured
and enforced whether or not the plaintiff
displayed great imagination in the pleadings.

The power to grant or withhold a reference
under the International Commercial Arbitration
Act is very limited , and the statute does not
permit a decision on the test invoked by the
learned chambers judge , which resembles the
forum conveniens test. For the purpose of
argument , I accept the possibility (albeit I
suspect very slim ) of two suits at the same
time , and even contradictory findings.
Nevertheless, that is the method chosen by the
parties. The Act directs me to hold them to
their bargain . Section 2( l ) of the International
Commercial Arbitration Act makes the
Convention part of the law of Alberta . It says
that the Convention “ applies in the Province . ”
The Convention Article II s. 3 provides that:

3. The court of a Contracting State ... shall ,
at the request of one of the parties , refer the
parties to arbitration , unless it finds that the
said agreement is null and void , inoperative
or incapable of being performed . [ Emphasis
added ]
The learned chambers judge relied upon the
qualifying words. He held that an inconvenient
reference was an “ inoperative ” one. I do not
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agree. It may not operate conveniently , but it
cannot be said to be inoperative. The view
taken by the learned chambers judge adds a
gloss to the word that it cannot , in all the
circumstances , reasonably bear .
It is common ground that the evident purpose
of Alberta’ s acceptance of the Convention is to
promote international trade and commerce by
the certainty that comes from a scheme of
international arbitration . As Justice Potter
Stewart said in Scherk v . Alberto-Culver ( l 974)
417 U .S . 506 ( 1974) at p . 516:
... uncertainty will almost inevitably exist
with respect to any contract touching two or
more countries , each with its own
substantive laws and conflict-of -laws rules.
A contractual provision specifying in
advance the forum in which disputes shall
be litigated and the law to be applied is,
indispensable
therefore ,
almost
an
precondition to achievement of the
orderliness and predictability essential to
any international business transaction .
That purpose would not be served by
adopting an interpretation that puts the entire
scheme at risk . The forum conveniens test
almost always would defeat arbitration
because, as Justice Stewart said in Scherk , it
would invite “ unseemly and mutually
destructive jockeying ” . Indeed , one argument
of the learned chambers judge relied upon the
fact that , after arbitration , the parties might
re-gurgitate some issues during enforcement
proceedings in Alberta. This fear exists in
every case , of course. If we yield to it , no
dispute would go to arbitration . The same can
be said of a leash on arbitration that is as short
as the pleading of opposing counsel is long ,
which sacrifices certainty to wit . ( I accept the
statement of Mr. Redmond that the drafting of
the statement of claim here occurred before the
arbitration issue arose. Mr. Redmond will , I
hope , take it as a compliment that I knew that
before he told me: if driven , he has the skill to
plead more nuanced issues than those under
review . )

In modern commercial disputes, it is almost
inevitable that many parties will be involved
and very unlikely that all parties will have an
identical submission . The problem of multiple
parties, which drove the decision of the
chambers judge here , will exist in almost every
case . There is no question that proliferation of
© 1992 CCH International
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litigation is a possibility . Redfern and Hunter,
in Law and Practice of International
Commercial Arbitration ( Street and Maxwell
1986 ) describe , at page I 4 l and following , the
problems and some solutions , including a
model submission . In any event , the
Convention cannot reasonably be taken as
having abandoned any attempt at arbitration
when this problem arises.

In my view , the proviso about “ null and
void , inoperative , and incapable of being
enforced" simply preserves the rule in Heyman
v . Darwins Limited cited earlier. The arbitrator
cannot decide whether the submission is valid .
Its validity and enforceability must be
pronounced upon before the referring Court can
enforce it by a reference and stay . It is not valid
if it , or the contract in which it is found , is, by
operation of domestic law in the referring
tribunal , either void or unenforceable . The
proviso is an echo of the law about void
contracts ( “ null and void") , unenforceable
contracts ( “ inoperative") , and frustrated
contracts ( “ incapable of being enforced"). See
Paczy v. Haendler & Naterman [ 1981 J 1
Lloyd 's Law Reports 302 at 307-8.
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In the result , I respectfully disagree with the
decision of an Italian Court , the Tribunale di
Milano, that took the opposite view in a case
startlingly similar to this. See Sopac Italiana
S .p .a . v. Bukama GmbH ( FRG ) and F . I . M . M .
( Italy ) ( 1977 ) II ICCA Yearbook Commercial
Arbitration 248 . Sopac sued for breach of a
contract naming it as Bukama 's exclusive
vendor for Italy , and added as a defendant
F. I . M . M . , a subsidiary of Bukama operating in
Italy in breach , Sopac said , of the contract . The
contract between Sopac and Bukama contained
a submission , but F. I . M . M . was not a party .
The Court refused to refer the dispute on the
ground that it could decide all the issues for all
the parties without any risk of conflicting
decisions. For the reasons given , I disagree .

IV
In the result , I would allow the appeal and
direct that all issues between the distributor and
the licensor that rest upon the existence of the
contract be stayed and referred for decision as
directed in the submission . I would also remit
to Queen ’ s Bench any issues about consequent
temporary stays of other aspects of the
proceedings , and any attacks on pleadings as
disclosing no cause of action .
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The investors entered into an agreement with a brokerage firm for the purchase and sale
of securities. The agreement provided for the arbitration of disputes in the United States and
specified that “ the agreement shall be governed by the laws of the State of New York ”

.

...

After becoming aware that the funds in their investment account had been nearly
depleted , the investors commenced arbitration proceedings against the brokerage firm and the
individual broker who handled their account. The investors, alleging the unauthorized use of
their account, claimed for conversion , breach of fiduciary duty, breach of contract, negligence
and/or recklessness, and assault The assault claim , subsequently dropped at the arbitration
hearing, related to allegations that one of the investors was forcibly removed from the offices
of the brokerage firm.

.

An arbitration panel handed down an award of compensatory and punitive damages in
favor of the investors. The investors then sought to confirm the award in the District Court
under the provisions of the Federal Arbitration Act ( “ FAA ” ). The District Court’s jurisdiction
was based on the diversity of citizenship of the parties.

In response, the firm and broker argued that because the District Court had assumed
jurisdiction due to the parties’ “ diversity ” New York arbitration law rather than the FAA
should have been applied Additionally , the firm and broker argued that the award be vacated
as, contrary to the FAA, the panel had exceeded its powers or had imperfectly executed them
by:

.

(a ) failing to render an award on all of the submitted issues, as the panel had only listed three
claims in its case summary , “ unauthorized trades, conversion and assault ” ;
( b) basing its award on the withdrawn assault claim; and

(c) awarding punitive damages where New York law expressly prohibited arbitrators from
granting such damages.

The investors responded by claiming that the choice of law clause only related to New York
substantive law and not to “ arbitration law ” such as, they claimed , the punitive damages rule
Additionally , because federal substantive law allowed punitive damages the New York law was
in conflict and subject to preemption by the FAA.

.

The District Court accepted the investors’ arguments and confirmed the award (see
Barbier v Shearson Lehman Hutton , Inc 752 Fed Supp 151, 164 (SDNY 1990) ) The broker
appealed.

.

Held: appeal allowed in part.
1. The diversity jurisdiction serves as a basis for invoking the provisions of the FAA , not
as a ground for invoking the application of a state arbitration statute. The FAA applies where
there is federal subject matter jurisdiction , ie diversity jurisdiction, and when the contract
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calling for arbitration evidences a transaction involving interstate commerce. The investors
had properly invoked the provisions of the FAA .

2. Measure of damages is a matter of state substantive law .
3. Where jurisdiction has been predicated on the basis of diversity and if the arbitration
agreement is silent as to the issue of punitive damages, state law relating to the propriety of an
award of punitive damages by arbitrators is not preempted by any federal substantive law
bearing on the subject. Where a choice of law clause exists in the parties’ agreement that will
prevail . ( Fahnestock & Co v Waltman , 935 F2d 512 ( 2d Cir 1991 ) and Volt Information
Sciences Inc v Board of Trustees of Leland Stanford Jr Univ ( 1991 ) 1 ADRD 1) 80-006,
discussed ).
4. The claims of breach of contract , breach of fiduciary duty and negligence and
recklessness are encompassed by the term “ unauthorized trading” . The common denominator
of all of those claims was unauthorized trading , and arbitrators may properly describe the
claims in one all -encompassing term in place of listing all the claims.
The broker had presented no persuasive evidence that the panel acted on the claim of
assault , and it was clear to the parties that this claim was withdrawn early in the proceedings.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
RE Bendalec , New York , NY , appellant ( pro se ).
DJ Komstein , New York , NY (Wayne O Alpern , Komstein Veisz & Wexler, New York ,
NY , of counsel ) , for appellees.
WJ Fitzpatrick , New York , NY (Gerard J Quinn , New York , NY , of counsel ), submitted
brief for amicus curiae the Securities Industry Association , Inc .
SC Goldberg , Danbury , CT (Seth E Lipner, Danbury , CT , of counsel ) , submitted a brief for
amicus curiae the Public Investors Arbitration Bar Association .
Before: Pratt , Miner and Altimari CJJ .

Miner Circuit Judge: Respondent-appellant
Roger Bendelac appeals from a judgment
entered in the United States District Court for
the Southern District of New York (Ward J )
confirming a New York Stock Exchange
arbitration award of compensatory and punitive
damages in the total amount of $155 ,645.00 in
favor of petitioners-appellees Marco Barbier ,
Silvana
Barbier and
Stefania
Barbier
( collectively , the “ Barbiers ” ). In their
complaint , the Barbiers alleged claims of
conversion , breach of fiduciary duty , breach of
contract , negligence and/or recklessness and
assault against Bendelac and his former
employer, Shearson Lehman Hutton , Inc.
( “ Shearson ” ).
On appeal , Bendelac contends that the
district court erred by denying his motion to
vacate the arbitral award in its entirety . As
grounds for vacatur, Bendelac maintains that
the arbitration award is based partly on issues
that were withdrawn from arbitral consideration
and that the arbitration panel ( the “ Panel ” )

failed to consider all the issues presented to it .
He also argues that the court incorrectly applied
the Federal Arbitration Act ( “ FAA ” ) , see 9
U . S. C. §§ 1 -16 ( 1988 ) , rather than New York’ s
arbitration statute, see N . Y . Civ . Prac . L . & R .
§§ 7501 -7511 ( McKinney 1980 & Supp . 1991 ) .
Bendelac asserts that the FAA does not apply in
this case because jurisdiction was predicated on
the diversity of the parties and , on that basis ,
the Erie doctrine requires the court to apply
New York ’ s arbitration statute . He further
argues that , under the Erie doctrine, the court
was required to apply settled New York law ,
which prohibits arbitrators from awarding
punitive damages , see Garrity v. Lyle Stuart ,
Inc ., 40 N . Y . 2d 354 , 353 N . E . 2d 793, 386
N . Y .S . 2d 831 ( 1976 ) , and therefore it was
error to confirm the Panel’ s award of punitive
damages. For the reasons that follow , we affirm
the portion of the judgment confirming the
compensatory damages award . We reverse the
portion of the judgment confirming the arbitral
award of punitive damages , although for
reasons other than those asserted by Bendelac .
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BACKGROUND
On January 7 , 1986 , the Barbiers entered
into a written agreement ( “ Agreement") with
Shearson and opened an investment account for
the purchase and sale of securities . Shearson
assigned Bendelac as the broker to serv ice the
Barbiers’ investment account . Paragraph 13 of
the Agreement contained an arbitration clause ,
which provided in pertinent part:
This agreement shall ... be governed by the
laws of the State of New York . Unless
unenforceable due to federal or state law ,
any controversy arising out of or relating to
[ the Barbiers’ ] accounts, to transactions
with [ Shearson , its] officers , directors,
agents and/or employees for [ the Barbiers ]
or to this agreement or the breach thereof ,
shall be settled by arbitration in accordance
with the rules then in effect of the National
Association of Securities Dealers, Inc . or
the Boards of Directors of the New York
Stock Exchange, Inc. as [ the Barbiers ] may
elect. . .. Judgement upon any award
rendered by the arbitrators may be entered
in any court having jurisdiction thereof .

On October 19 , 1988, after learning that the
funds in their investment account had been
nearly depleted , the Barbiers filed a Statement
of Claim with the Arbitration Tribunal of the
New York Stock Exchange , Inc. ( “ NYSE’ ’ ) ,
alleging that Bendelac and Shearson engaged in
commodities trading for their account without
their knowledge or authorization , resulting in
the loss of their investment.
The Barbiers asserted claims of conversion ,
breach of fiduciary duty , breach of contract ,
negligence and/or recklessness, and assault.
The assault claim , which was predicated on an
alleged threat by Shearson to have Marco
Barbier forcibly removed from its offices when
he showed up to discuss the unauthorized
trading claims, was withdrawn during the
course of the arbitration proceedings. The
Barbiers contended that because their account
was non -discretionary , Shearson could trade for
the account only after obtaining the Barbiers’
express authorization . They asserted that
Bendelac and Shearson had forged several
Shearson
on
conferring
documents
discretionary authority to trade in commodities
and commodities options. In their Statement of
Claim , the Barbiers demanded an arbitral award
for compensatory , consequential and punitive

1f 80-042

damages. Bendelac and Shearson denied the
allegations and maintained that no Shearson
employee had forged the Barbiers' signature on
any documents.
After several days of hearings , the Panel
filed its unanimous award in favor of the
Barbiers on May 18, 1990. The arbitrators
awarded the total sum of $155 ,645.00 , of
which $25 ,000 represented punitive damages.
Of the total sum , the Panel apportioned
$31 , 129.00 to Shearson and $124 ,516.00 to
Bendelac.

On June 12 , 1990 , pursuant to paragraph 13
of the Agreement , the Barbiers filed a petition
to confirm the arbitral award in the district
court . Bendelac filed a motion to vacate the
award in its entirety , arguing that the Panel
exceeded its powers or imperfectly executed its
powers by failing to render an award on all of
the submitted issues, by basing its award on a
claim that had been withdrawn , and by
damages.
Shearson
punitive
awarding
challenged only that portion of the award
granting punitive damages.
On December 3, 1990 , the district court
granted the Barbiers’ petition to confirm the
arbitral award and denied the motions of
Bendelac and Shearson to vacate the award .
Barbier v . Shearson Lehman Hutton , Inc . , 752
F. Supp. 151 , 164 (S . D. N . Y . 1990) . Initially ,
the district court found as wholly without merit
Bendelac’ s contention that , since federal court
jurisdiction was predicated on diversity of
citizenship , the New York arbitration statute
applies rather than the FAA . 752 F. Supp . at
154.
Next , citing Volt Information Sciences , Inc . v .
Board of Trustees of the Leland Stanford Jr .
Univ. , 489 U .S. 468 , 477 ( 1989) , the district
court recognized that the FAA does not
preempt the application of all state laws,
especially where the parties have provided in
their agreement for the application of state law .
752 F. Supp. at 155 . The court , however,
rejected the contention that it was required to
apply Garrity on account of the choice-of- law
clause in the Agreement .
Construing the arbitration clause , the court
concluded that the parties did not intend for
their arbitration proceeding to be governed by
Garrity . First the court found that the
choice-of-law provision was ambiguous
was
it
susceptible to two
because
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interpretations: On the one hand , it might be
read to require only the application of New
York substantive law and on the other hand it
might be construed to require the application of
New York arbitration law as well as New York
substantive law . 752 F. Supp. at 156 . Given
the perceived ambiguity in the choice-of - law
clause , the court considered extrinsic evidence
of the parties’ intent . “ [T]he [cjourt [ then
concluded ] that the parties did not intend ,
through the inclusion of a choice-of - law clause
in the Agreement , that New York arbitration
law be applied to disputes under the
Agreement. ” 752 F . Supp . at 157 . To arrive at
that conclusion , the court characterized Garrity
as arbitration law . Finally , finding that the
arbitrators were authorized to award punitive
damages under paragraph 13 of the Agreement ,
which provides that “ any controversy arising
out of or relating to [ the] accounts ... shall be
settled by arbitration , ” the district court
confirmed the arbitral award . 752 F. Supp. at
159-61 , 164. Only Bendelac filed a notice of
appeal .
DISCUSSION
I . Compensatory award
Bendelac contends that the FAA does not
apply in this case . He acknowledges that there
is a basis of federal jurisdiction , namely
diversity of citizenship , but maintains that the
Erie doctrine mandates that the New York
arbitration statute be invoked when federal
jurisdiction is predicated on diversity . This is a
diversity
contention
because
strange
jurisdiction serves as a basis for invoking the
provisions of the FAA , not as a ground for
invoking the application of a state arbitration
statute. See Smiga v . Dean Witter Reynolds ,
Inc . , 766 F. 2d 698 , 703 (2d Cir . 1985), cert ,
denied , 475 U .S . 1067 ( 1986); Ballantine
Books , Inc . v . Capital Distributing Co. , 302
F. 2d 17 , 19 ( 2d Cir . 1962); Robert Lawrence
Co . v . Devonshire Fabrics , Inc . , 271 F. 2d 402 ,
408-09 ( 2d Cir . 1959). The FAA applies when
there is federal subject matter jurisdiction , i .e . ,
diversity jurisdiction , see Moses H . Cone
Memorial Hosp . v . Mercury Constr . Corp . , 460
U .S. 1 , 25 n . 32 ( 1983 ) , and when the contract
“ evidenc[es] a
calling for arbitration
transaction involving interstate commerce ” . 9
U . S.C. § 2. That the first requirement is met
here is not called into question . Nor could
Bendelac dispute the interstate nature of the
transactions at issue: “ [They ] involved
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Venezuelan investors , a New York financial
institution and the purchase and sale of
securities on a national exchange. ” 752 F.
Supp. at 155; see also Willis v .
Shearson/ American Express , Inc . , 569 F. Supp .
821 , 823 ( M . D. N .C. 1983 ); Corey v . New York
Stock Exchange , 493 F. Supp. 51 , 54 ( W . D .
Mich . 1980 ); affd , 691 F.2d 1205 ( 6th Cir .
1982 ). Therefore , the Barbiers properly
invoked the provisions of the FAA to confirm
the arbitral award .

Bendelac asserts that the arbitral award
should be vacated in its entirety by reason of
the Panel’s supposed failure to render an award
on all of the issues presented to it . He also
accuses the Panel of basing its award on the
assault claim , which was withdrawn by the
Barbiers during the hearings. We assume that
these contentions are based on the enumeration
of claims appearing in the upper portion of the
arbitral award form entitled “ Case Summary ” .
In the “ Case Summary ” , the Panel listed three
claims: “ unauthorized trades, conversion ,
[ and ] assault ” . While conversion and assault
were set forth as specific claims in the Barbiers’
Statement of Claim , unauthorized trading was
not listed as a claim .

It is well -settled that judicial review of an
arbitration award is narrowly limited . The
award may be vacated only if at least one of the
grounds specified in 9 U .S .C. § 10 is found to
exist . Carte Blanche ( Singapore ) Pte ., Ltd . v .
Carte Blanche Inf l , Ltd . , 888 F.2d 260 , 264-65
(2d Cir . 1989); Diapulse Corp . v . Carba , Ltd . ,
626 F. 2d 1108, 1110 (2d Cir. 1980). As the
district court correctly noted , “ [ arbitrators
need not explain their rationale for an award ” .
752 F. Supp. at 163; see also Koch Oil , S .A . v .
Transocean Gulf Oil Co . , 751 F. 2d 551 , 554
(2d Cir . 1985). Moreover, courts generally
“ will not look beyond the lump sum award in
an attempt to analyze the reasoning processes
of the arbitrators ” . Kurt Orban Co. v . Angeles
Metal Sys . , 573 F. 2d 739, 740 ( 2d Cir. 1978 ).
Rather, “ if a ground for the arbitrator’s
decision can be inferred from the facts of the
case, the award should be confirmed ” . Sobel v .
Hertz , Warner & Co. , 469 F. 2d 1211 , 1216 ( 2d
Cir. 1972).
The district court found , after a complete
review of the parties’ submissions , that the
Panel “ considered all of the claims prior to
rendering [ its] award ” . 752 F. Supp. at 163.
On the basis of the record , we hold that this
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finding is not clearly erroneous. See A / S
Siljestad v . Hideca Trading , Inc . 678 F.2d 391 ,
392 ( 2d Cir . 1982) ( per curiam ); Ballantine
Books , 302 F. 2d at 21 -22. As the district court
noted , “ [ e]vidence adduced during the course
of the arbitration proceedings demonstrated that
[ the Barbiers’] names were forged on various
account documents, thus facilitating the
unauthorized dissipation and conversion of [ the
Barbiers’] funds without their knowledge".
752 F. Supp. at 163 n . 20. We think it is quite
clear that the claims of breach of contract ,
breach of fiduciary duty and negligence and
recklessness are encompassed by the terms,
"unauthorized
common
The
trading".
denominator of those claims is unauthorized
trading , and arbitrators properly may describe
the claims in one all -encompassing term in
place of a listing of all claims. With respect to
the claim of assault , the fact that it appeared in
the "Case Summary" is not an indication that
the Panel based its award on that claim .
Bendelac presents no persuasive evidence that
the Panel acted on the claim of assault , and it
was clear to the parties that this claim was
withdrawn early in the proceedings.

Nor is the arbitral award ambiguous or
indefinite , as Bendelac asserts. The award
specifically provides that it is rendered "in full
and final settlement of all claims between the
parties". Moreover, the award was "clear
enough to indicate what each party [ was]
required to do", Dighello v. Busconi , 673 F.
Supp . 85 , 90 ( D. Conn . 1987 ), affdmem. , 849
F.2d 1467 ( 2d Cir. 1988 ) , and "no further
litigation is necessary to finalize the obligations
of the parties under the award", id .

II . Punitive damages award
Bendelac contends that the district court
erred in confirming the arbitral award of
punitive damages because under New York law

arbitrators are prohibited from awarding
punitive damages. As mentioned previously ,
Bendelac asks us to apply Garrity because the
Erie doctrine requires its application . Amicus
curiae, the Securities Industry Association , Inc.
("SIA") , urges us to apply Garrity on the
ground that the parties' arbitration agreement
contains a choice-of - law provision directing
that disputes arising under the contract be
governed by New York law . Since New York
law is incorporated in the Agreement through
the choice-of -law provision , the SI A asserts

1180-042

that the Panel exceeded its powers when it
awarded punitive damages in contravention of
Garrity .

By contrast , the Barbiers contend that the
application of the Garrity rule conflicts with
federal law and thus is preempted by the FAA .
This argument , however , is foreclosed by our
recent decision in Fahnestock & Co. v .
Walt man , 935 F. 2d 512 (2d Cir . 1991 ).
In Fahnestock , the parties’ arbitration
agreement was silent with respect to the
arbitrators’ authority to award punitive
damages. We noted that "state law relating to
the propriety of a punitive damages award by
arbitrators in the absence of an agreement on
the subject is not preempted by any federal
substantive law bearing on the subject". Id . at
518. Because jurisdiction was predicated on
diversity of citizenship and the agreement was
silent regarding the issue of punitive damages ,
we held that " ‘the propriety of an award of
punitive damages for the conduct in question ...
[ is a] question! ] of state law ' ". Id . (quoting
Browning Ferris Indus , v . Kelco Disposal , Inc .,
492 U .S . 257 , 278 ( 1989 )). We concluded that
the district court properly vacated the punitive
damages portion of the arbitral award .
We need not look to the Fahnestock rationale
to determine whether Garrity should be applied
here, because the language of the parties’
Agreement is clear: "This agreement shall ...
be governed by the laws of the State of New
York ." The FAA requires that private
agreements to arbitrate be enforced in
accordance with their terms. Volt Information
Sciences , 489 U .S . at 478-79. As we noted in
Fahnestock , the " ‘parties are generally free to
structure their arbitration agreements as they
see fit ' ". Fahnestock , 935 F. 2d at 518
( quoting Volt Information Sciences , 489 U .S . at
478-79). Here , the parties elected to abide by
"the laws of the State of New York " in the
event of a dispute under the Agreement .
With respect to the Barbiers’ contention that
Garrity conflicts with federal substantive law ,
under which arbitrators are permitted to award
punitive damages, see Kerr - McGee Refining
Corp v . M / T Triumph , 924 F.2d 467 , 470 ( 2d
Cir. 1991 ), we likewise refer to our observation
in Fahnestock that "[ t ] he body of preemptive
federal substantive law that supports the FAA
... developed largely in response to state laws
that restrict arbitration in derogation of
© 1992 CCH International
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agreements freely negotiated ” . Fahnestock ,
935 F. 2d at 518. The application of Garrity
here is not in derogation of the parties'
agreement but rather in accordance with that
agreement . “ Where ... the parties have agreed
to abide by [ New York law ], enforcing [ that
law ] according to the terms of the agreement is
fully consistent with the goals of the FAA ” ,
even if the result is that punitive damages are
prohibited where in the absence of the
choice-of- law provision , they would be
permitted . Volt Information Sciences , 489 U .S.
at 479. It is apparent from the inclusion of the
choice-of- law provision that the parties
intended to be bound by Garrity , and “ as with
any other contract , the parties’ intentions
control ” . Mitsubishi Motors Corp . v . Soler
Chrysler- Plymouth , Inc. , 473 U .S . 614, 626
( 1985).
The Barbiers contend that the choice-of -law
clause incorporates only state substantive law ,
and not state arbitration law . Like the district
court , they characterize Garrity as arbitration
law rather than substantive law . We already
have held that the measure of damages is a
matter of state substantive law , see Fahnestock ,
935 F. 2d at 518, and “ [ t]hat the [Garrity ] rule
is grounded in state policy concerns renders it
no less a rule of substantive law ” . Id .; cf . Hunt
v . Bankers & Shippers Ins . Co . , 73 A . D. 2d
797, 798 , 423 N . Y .S . 2d 718, 720-21 (4th
Dep' t 1979) , a f f d , 50 N . Y . 2d 938 , 409
N .E.2d 928, 431 N . Y .S . 2d 454 ( 1980).
Section 10(a )(4) of the FA A provides that an
arbitral award may be vacated “ [ w]here the
arbitrators exceeded their powers ” . Although
this basis for vacatur is narrow , see Carte
Blanche , 888 F. 2d at 264, there is no clearer
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example of a case falling neatly within that
provision than the case at bar . Since the
arbitrators were not entitled to award punitive
damages due to the choice-of- law provision in
the parties’ Agreement , it is manifest that the
Panel exceeded its authority in awarding
punitive damages. That portion of the award
should have been vacated by the district court
pursuant to 9 U .S.C. § 10(a )( 4). See
Sverdrup/ Aro , Inc. v . International Assoc , of
Machinists , 532 F. Supp. 143, 146-47 ( E . D.
Tenn . 1980) (court must vacate award where
remedy chosen is “ expressly or implicitly
prohibited by the terms of the .. . agreement ” );
see also John T . Brady & Co . v . Form Eze Sys . ,
Inc ., 623 F. 2d 261 , 264 ( 2d Cir . ) ( “ ‘where
the damages are genuinely intended to be
punitive . .. the courts [should ] vacate the
award ' ” . (citation omitted )) , cert , denied , 449
U . S. 1062 (1980 ).

-

CONCLUSION
We affirm so much of the judgment against
Bendelac as confirms the award of
compensatory damages and reverse that part
that confirms the award of punitive damages.
We remand to the district court with a direction
to enter a modified judgment against Bendelac
in the principal amount of $104 ,516 with
appropriate interest . No costs shall be allowed
on appeal . The stay of proceedings in this
Court is vacated , the Bankruptcy Court having
issued an Order vacating the automatic stay
arising from the Chapter 7 bankruptcy petition
filed by Bendelac to the extent of allowing the
release of this decision . See Matter of Barbier
v . Shearson Lehman Hutton Inc. , 1991 U . S.
App. LEXIS 20607.
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AMERICAN CENTENNIAL INSURANCE CO v NATIONAL CASUALTY CO
& ANOR
United States Court of Appeals (Sixth Circuit)
Judgment delivered December 16, 1991
Full text of judgment below
Arbitration Consolidation of arbitration claims Disputes arising under a number of
agreements between multiple parties All agreements containing arbitration clauses but
One party applying for order compelling parties to
no references to consolidation
District Court refusing application for
consolidate arbitration proceedings
consolidation Party appealing Can the District Court consolidate proceedings where
the parties' agreement is silent .
ACI and a number of other insurance companies were parties to several re- insurance
contracts. All these contracts included an arbitration agreement , but were silent in relation to
consolidated hearings. Disputes arose and various claims and counter-claims were asserted by
ACI and the different companies. ACI subsequently petitioned the District Court to compel the
other parties to proceed with one consolidated arbitration under the Federal Arbitration Act.
The other companies disputed the application .
The District Court rejected the application finding that in the absence of a provision for
consolidation in the contracts the Courts are without authority to grant the order requested .
ACI appealed .

—

—

—
—

—

—

—

Held: appeal dismissed .
The District Court was without power to consolidate arbitration proceedings, over the
objection of a party to the arbitration agreement , when the agreement is silent regarding
consolidation. The Court was not permitted to interfere with private arbitration agreements in
order to impose its own view of speed and economy . This was the case even where the result
would be the possibility of inefficient maintenance of separate proceedings.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS )
,
Timbers
SCJ (sitting by designation ).
Before: Boggs and Norris CJJ
Norris, Circuit Judge: Petitioner, American
Insurance
and
Company ,
Centennial
respondents , National Casualty Company and
Scottsdale Insurance Company , are parties to
numerous re-insurance agreements, each of
which contains an arbitration clause. When
various demands and
disputes arose ,
cross-demands for arbitration were asserted by
the parties . Petitioner sought to have the
disputes resolved in a single arbitration
proceeding , while respondents resisted ,
asserting that unique issues were involved and
their positions would be prejudiced by
consolidation . The arbitration clauses in all the
re- insurance agreements are silent concerning
consolidation .
Citing the Federal Arbitration Act , 9 U . S .C .
§ 1 et seq . , petitioner filed a “ Petition to
Compel Arbitration ” in the district court ,
seeking an order compelling respondents to
“ proceed
consolidated
a single
with
noted
arbitration . ”
The district court

f 80-043

petitioner's failure to allege the existence of
provision for consolidation in the
arbitrate , and
to
granted
agreements
respondents' motion to dismiss made under
Fed . R . Civ . P. 12( b)(6). The court concluded
that , in the absence of a provision for
consolidation , it was without authority to
circumvent the mandate of the Act that district
courts are to direct parties “ to proceed to
arbitration in accordance with the terms of the
agreement ” . 9 U .S .C. § 4.

any

The district court followed the position taken
by most of the courts of appeals that have ruled
on this question . See Baesler v . Continental
Grain Co. , 900 F. 2d 1193 ( 8th Cir. 1990);
Protective Life Ins . Corp . v. Lincoln Nat ' l Life
Ins . Corp . , 873 F . 2d 281 ( 11 th Cir . 1989 ); Del
E . Webb Constr . v . Richardson Hosp . Auth.,
823 F. 2d 145 (5th Cir . 1987 ); Weyerhaeuser
Co . v . Western Seas Shipping Co. , 743 F. 2d
635 (9th Cir. ) , cert , denied , 469 U .S. 1061
( 1984 ).
*
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The Court of Appeals for the Second Circuit
has taken a contrary view , relying upon what it
deemed the “ liberal purposes of the Federal
Arbitration Act ." Compania Espanola de
Petroleos v . Nereus Shipping , 527 F. 2d 966 ,
975 ( 2d Cir . 1975 ) , cert , denied , 426 U .S. 936
( 1976). Although we are not certain what the
court meant by “ liberal purposes ," if the term
referred to the purpose of fostering dispute
resolutions in a speedy and economical manner,
see Baesler , 900 F.2d at 1195 , that view of
congressional intent has since been rejected by
the Supreme Court in an opinion in which it
concluded that “ lt ]he legislative history of the
Act establishes that the purpose behind its
passage was to ensure judicial enforcement of
privately made agreements to arbitrate. We
therefore reject the suggestion that the
overriding goal of the Arbitration Act was to
promote the expeditious resolution of claims".
Dean Witter Reynolds , Inc . v . Byrd , 470 U .S .
213, 219 ( 1985).

75,545

The underlying motivation for the Federal
Arbitration Act was to ensure that district courts
enforce the agreement of parties to arbitrate.
Because the Act was designed to overrule the
historical refusal of the judiciary to enforce
agreements to arbitrate , it follows that a court is
not permitted to interfere with private
arbitration arrangements in order to impose its
own view of speed and economy . This is the
case even where the result would be the
possibly inefficient maintenance of separate
proceedings. Dean Witter Reynolds , Inc . , 470
U .S. at 217, 219. Accordingly, we align
ourselves with the view taken by the Fifth ,
Eighth , Ninth , and Eleventh Circuits, and hold
that a district court is without power to
consolidate arbitration proceedings , over the
objection of a party to the arbitration
agreement , when the agreement is silent
regarding consolidation . The judgment of the
district court is affirmed .

[U 80-044] FLENDER CORPORATION v TECHNA -QUIP COMPANY & ANOR
United States Court of Appeals (Seventh Circuit )
Judgment delivered January 6 , 1992
Full text of judgment below

—

—

— —

Court
Scope of arbitration agreements Court review of arbitrability
Distributor
A dispute arising under a distribution agreement
Manufacturer applying to have arbitration stayed
seeking to arbitrate the dispute
Arbitrator handing down award in favor of distributor
Arbitration proceedings
District Court confirming award Manufacturer appealing Was the dispute arbitrable
Should the award be vacated Federal Arbitration Act , sec 10.
Arbitration

review of awards

—

—

—

—
—

—

—

——

RM , who operated through an unincorporated entity , was engaged by a manufacturer as
a sales representative. A formal sales agency was then entered into between the unincorporated
entity and the manufacturer . Subsequently , the entity was incorporated (the “ corporation ” ) ?
by RM and a partner . RM still exclusively handled the manufacturer’s business.
Some years later the corporation and the manufacturer entered into a distribution
agreement. The agreement provided for:
(a ) remuneration on a commission basis;
( b ) the automatic renewal of the contract in the absence of notices by the parties to terminate
the agreement;
(c) the arbitration of all disputes “ relating to any aspect of the agreement , a breach thereof ,
or to the relationship created ” ; and
(d ) the non -assignment or transfer of the agreement.

The agreement expired and was automatically renewed pusuant to the agreement. Prior
to the date of renewal RM and his partner decided to dissolve the corporation . Each partner
retaining his or her own clients. RM informed the manufacturer of this intention.
Doyles Dispute Resolution Practice — North America
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Acting under a new corporate policy the manufacturer sought to renegotiate an agreement
with RM, however negotiations broke down . The manufacturer , acting under the assumption
that all existing agreements would be terminated once the corporation was dissolved , paid
commissions to the corporation and RM up until the dissolution .

RM claimed compensation for the wrongful termination of the distribution agreement ,
and initiated arbitration. The District Court rejected two attempts by the manufacturer to stay
arbitration , holding that on the broad wording of the arbitration clause the matter was
arbitrable .
An award was subsequently rendered in favor of RM ordering the manufacturer to pay
commission during the term of the contract , without specifying the amount.
The District Court confirmed the award , under the Federal Arbitration Act ( FAA ) and
ordered the manufacturer to produce documents to enable the Court to calculate the amount
due to the sales representative. A judgment was subsequently entered for that amount.

The manufacturer appealed and made the following submissions.
( i ) That the District Court had improperly found that the arbitrator could determine

whether the dispute was subject to arbitration.
( ii ) That if the District Court did decide the issue of arbitrability it had decided it wrongly .
( iii ) The arbitrator’ s finding that the manufacturer had agreed that RM could succeed the

corporation was incorrect .
(iv ) As the arbitrator had not determined the damages the award was not definite and final

as required under the FAA .
( v ) That the award should be vacated because the arbitrator refused to hear evidence

regarding mitigation of damages.
Held: appeal dismissed .

1. The role of the Court was to focus solely on the arbitration clause and determine
whether there was an agreement to arbitrate the underlying dispute. If the Court determined
that the underlying dispute was within the ambit of the agreement , resolution of that dispute
was for the arbitrator. This principle was applicable even where the underlying dispute
involved the validity of the entire contract. The decision of the District Court was faithful to
these principles.
2. The District Court was on firm ground in determining that the parties intended to
include within the scope of the arbitration clause a change in the distributor’s legal structure.
3. The arbitrator’s award made it clear that his decision was based on an interpretation
of the agreement. Because the arbitrator’s award reflects this interpretation of the contract ,
there was no availability for court review . A court must not substitute its view of the contract
for that of the arbitrator.
4. Because the computation of the commission payable to the sales representative was
easily ascertainable from the documents that the arbitrator required the manufacturer to
produce, the arbitrator’s award was final and definite .
5. The arbitrator explicitly stated that his ruling on mitigation was tentative. Having failed
to accept the arbitrator’s invitation to raise the issue later in the proceeding, the suggestion to
vacate the award was unacceptable .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

MT Reid ( Halfpenny , Hahn , Roche & Marchese ) , Chicago, Ill , for the appellant.
AS Madans ( Rothschild , Berry & Myers) , Chicago, Ill , for the appellee.
Before: Ripple , Kanne CJJ and Noland SDJ .
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Ripple Circuit Judge: Flender Corporation
( Flender) terminated its sales agency agreement

with Techna-Quip, Inc. The agreement
contained an arbitration clause . After the
district court denied Flender’ s application to
stay arbitration , the arbitrator determined that
Flender had breached the sales agency
agreement . The district court confirmed the
arbitrator's decision and later approved the
damages due under the arbitrator’ s award.
Flender now appeals. For the following
reasons, we affirm .

I BACKGROUND
A. Facts

In 1978, Robert McGuire became a sales
representative for Flender , a manufacturer of
power transmission equipment and related
products. At that time , McGuire was doing
business as Technadyne , Inc. , though McGuire
subsequently began doing business as
Techna-Quip , Inc . Despite the name of these
entities, neither was actually a corporation . In
1979 , McGuire signed a written sales
unincorporated
agreement
between
the
Techna-Quip, Inc . and Flender. In 1980,
Techna-Quip, Inc . was incorporated by
McGuire and Donald Koenig ; each man owned
half of the corporation’ s stock . McGuire
continued to handle the Flender account;
Koenig represented other manufacturers.

In 1984 , Techna-Quip, Inc. and Flender
entered into a Sales Agency Agreement ( the
Agreement ) , which engaged Techna-Quip, Inc .
to act as Flender's sales agent in a nine-state
territory . The Agreement had a three-year term ,
required six months’ notice of non - renewal and
provided for Techna-Quip to be compensated
on a commission basis. The Agreement also
included an arbitration clause:
Any controversies or claims relating to any
aspect of this agreement , or to its breach , or
to the relationship created shall be settled by
arbitration under the rules of the American
Arbitration Association in the State of
Illinois. ... The parties agree to abide by the
arbitrator!’ ]s decision and also that a
judgment may be entered upon his award in
any court having jurisdiction .
A non -assignment clause also was contained in
the Agreement:
This Agreement is personal to the parties
and may not be assigned to any person , firm
or corporation .

75 547

Because neither party gave notice of
non-renewal , on February 1 , 1987 , the
Agreement automatically renewed for three
additional years.
In January of 1987 , McGuire and Koenig
decided
the
to
corporation ,
dissolve
Techna-Quip ,
Inc. They intended the
dissolution to be effective April 1 , 1987 . Both
McGuire and Koenig intended to form sole
proprietorships with each retaining the accounts
he had handled at Techna-Quip , Inc. In
February 1987 , Flender was informed of the
forthcoming dissolution . Walter Bogaerts ,
Flender’ s vice president of sales and marketing ,
told McGuire , “ [Tjhat’ s okay. When we look
at Techna-Quip, we always look at a one- man
organization . ” Tr. Vol . 6 at 5 .
McGuire later was informed that Flender's
new
president
wanted
Flender
all
representatives to have short-term contracts.
McGuire told Flender that he would renegotiate
his existing contract ( the renewed three-year
contract ), but also stated that a six - month
notice for termination and a two-year term were
his minimum requirements. Flender executives
reviewed McGuire's offer and also discussed
the then -renewed 1984 Agreement . They
apparently concluded that , because the contract
could not be assigned to any person , the
contract would terminate upon the dissolution
of Techna-Quip , Inc . Flender then offered
McGuire a one-year contract , which McGuire
rejected . Several other contracts were proposed
by each party , but Flender and McGuire were
unable to reach any agreement .
On June 4, 1987, Flender decided to break
off further negotiations with McGuire. Flender
advised McGuire that it considered the
dissolution of Techna-Quip , Inc . to have
terminated all agreements between Flender and
Techna-Quip , Inc. Techna-Quip, Inc . was paid
commissions on all orders received by Flender
prior to April 1 , 1987 . McGuire was paid
commissions on all orders received by Flender
from April 1 , 1987 through June 4, 1987.
Techna-Quip, Inc . was formally dissolved on
June 8 , 1987; McGuire continued doing
business as Techna-Quip Co.

B . Procedural Posture
Techna-Quip Co. ( now operating as a
proprietorship ) filed an arbitration claim against
Flender , claiming that Flender had wrongfully
terminated the Agreement over two years
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before its expiration date . Flender then filed
suit in the Northern District of Illinois in an
attempt to enjoin the arbitration . Flender
with
Agreement
contended
its
that
Techna-Quip , Inc . had terminated when the
corporation dissolved and that the dispute was
not arbitrable under the Agreement .

In February of 1988 , the district court denied
an application by Flender to stay the
arbitration . In April of 1988 , Flender again
moved to enjoin the arbitration , and the court
again denied Flendefs application . The court
then stayed further proceedings until the
conclusion of the arbitration and directed the
parties to arbitrate .

The parties proceeded with the arbitration .
McGuire testified that neither Flender nor any
other manufacturer had ever indicated any
interest in whether his business was a
corporation or some other kind of entity . He
also stated that the understanding in the
industry is that the representative cannot sell his
business to another firm with which the
manufacturer is not familiar. “ Selling his stock
in Techna-Quip , Inc . to a stranger thus would
have violated the no-assignment clause , but
McGuire's change of the form of his business
did not . ” Appellee's Br. at 9 . Flender
continued to adhere to its position that the
dissolution of Techna-Quip , Inc . terminated the
Agreement and rendered the present dispute not
subject to arbitration .
On November 4, 1988, the arbitrator issued
his award . He found that the contract of
February 1 , 1984 had been extended for an
additional three- year term on February 1 , 1987 .
that
He
Flender's argument
rejected
Techna-Quip, Inc .’s dissolution terminated the
contract . Instead , the arbitrator found that
Flender had “ by the words and conduct of its
employees agreed that Robert McGuire could
succeed ' ' to Techna-Quip , Inc. 's position
under the contract . The award ordered Flender
to pay McGuire commissions on all sales
within the territory through January 31 , 1990 ,
and to supply documentation necessary to
verify the accuracy of the payment .
The district court confirmed the arbitration
award on July 14, 1989 , and ordered Flender to
produce documents from which commissions
could be calculated . Subsequently , based on the
parties ' agreement , the court entered judgment
for damages.

f 80-044

-

II ANALYSIS
Flender challenges both the district court
proceeding that resulted in the direction to the
parties to arbitrate their dispute and the
arbitrator’ s award itself .
1 . In challenging the district court
proceedings , Flender contends ( 1 ) that the
district court improperly required the arbitrator
to detcrimine whether the dispute was subject
to arbitration and ( 2 ) that if the district court did
decide the issue of arbitrability , it decided it
wrongly .
Section 4 of the Arbitration Act governs the
proceedings by which a district court may
compel arbitration . It states , in pertinent part:

A party aggrieved by the alleged failure ,
neglect , or refusal of another to arbitrate
under a written agreement for arbitration
may petition any United States district court
which , save for such agreement , would have
jurisdiction under Title 28, in a civil action
or in admiralty of the subject matter of a suit
arising out of the controversy between the
parties, for an order directing that such
arbitration proceed in the manner provided
for in such agreement . Five days' notice in
writing of such application shall be served
upon the party in default . Service thereof
shall be made in the manner provided by the
Federal Rules of Civil Procedure . The court
shall hear the parties , and upon being
satisfied that the making of the agreement
for arbitration or the failure to comply
therewith is not in issue , the court shall
make an order directing the parties to
proceed to arbitration in accordance with the
terms of the agreement . The hearing and
proceedings , under such agreement , shall be
within the district in which the petition for
an order directing such arbitration is filed . If
the making of the arbitration agreement or
the failure, neglect , or refusal to perform the
same be in issue , the court shall proceed
summarily to the trial thereof .

9 U .S .C. § 4.
Flender is correct in stating that the district
court was required to decide whether the
dispute was arbitrable. However, his assertion
that the district court left the issue to the
arbitrator is clearly contradicted by the record .
The governing legal principle is , as Flender
suggests, clear. As Judge Wood noted in Wilson
© 1992 CCH International
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Wear , Inc . v . United Merchants &
Manufacturers , Inc . , 713 F.2d 324, 327-28
(7th Cir . 1983 ) , the doctrine of severability
announced by the Supreme Court in Prima
Paint Corp . v. Flood & Conklin Manufacturing
Co . , 388 U . S. 395 ( 1967 ) , requires that the
court focus solely on the arbitration clause and
determine whether there is an agreement to
arbitrate the underlying dispute . If the court
determines that the underlying dispute is within
the ambit of the arbitration agreement ,
resolution of that dispute is for the arbitrator .
Accord Great Am . Trading Corp . v. I .C . P .
Cocoa , Inc ., 629 F. 2d 1282 , 1288 (7 th Cir .
1980 ). This principle is applicable even when
the underlying dispute involves the validity of
the entire contract . See Matterhorn , Inc . v .
NCR Corp ., 763 F. 2d 866, 868 (7th Cir . 1985 );
Sauer Getriebe KG v . White Hydraulics , Inc . ,
715 F. 2d 348 ( 7th Cir . 1983) , cert , denied , 464
U . S . 1070 ( 1984). Our colleagues in the
Second Circuit , relying in part on Judge
Wood ' s opinion in Wilson Wear , have
summarized the principle in these terms:

-

In an action to compel arbitration , the
function of the court is limited to
determining whether there is an agreement
to arbitrate the underlying dispute and , if so ,
whether the agreement to arbitrate has been
breached. Where the scope of the agreement
is unlimited , issues addressed to the liability
of the parties and to the cancellation of the
underlying agreement , rather than the
agreement to arbitrate , are to be determined
by the arbitrator . Maria Victoria Naviera ,
S . A . v . Cementos Del Valle , S .A. , 759 F. 2d
1027 , 1031 ( 2d Cir. 1985).
Our examination of the record in its entirety
convinces us that the district court was faithful
to this principle . At a hearing on Flender ' s
motion to enjoin arbitration in February of
1988 , the district court recognized its duty to
decide whether the issue was arbitrable, but
expressed a preference for deferring that
decision until after the arbitration . However,
after Flender filed another motion to enjoin
arbitration , the court reviewed the applicable
law and “ determined that the parties are bound
to proceed to arbitration ” . Appellant 's App. at
12 . The district court then directed the parties
“ to proceed with arbitration in accordance with
the terms of the agreement ” . Id . at 13. In so
ruling , the district court explicitly articulated
the principle that we have discussed in the
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previous paragraph . Id . at 9- 11 . Moreover, it
grounded its decision in the broad wording of
the contract ’ s arbitration clause , which states
that “ [ a ] ny controversy or claims relating to
any aspect of this agreement , or to its breach ,
or to the relationship created shall be settled by
arbitration . ” Id . at 8 (emphasis supplied ) . In
short , the district court simply ruled that the
broad arbitration clause rendered the dispute
arbitrable and that the arbitrator should decide
the merits of the underlying controversy .

The district court was correct not only with
respect to its methodology but also with respect
to its result . The arbitration clause is indeed
broad and , given the nature of the agreement in
question , the district court was on firm ground
in determining that the parties intended to

include within the scope of the arbitration
clause any change in the distributor's legal
structure .
Arguing by analogy to John Wiley & Sons ,
Inc . v. Livingston , 376 U .S. 543 ( 1964) ,
Flender contends that the arbitration clause
bound Flender to arbitrate with Techna-Quip ,
Inc . , the other party to the contract ; it asserts
that the contract did not bind it to arbitrate with
McGuire or Techna-Quip Co. , the sole
proprietorship , which were not parties to the
contract . Thus, Flender submits that the issue
of McGuire's succeeding to Techna-Quip ,
Inc. 's rights under the contract was the
threshold issue that the district court had to
resolve in order to determine whether the
dispute was arbitrable . Accepting such an
argument would allow Flender to circumvent
the intent of the broad arbitration clause at issue
here that required Flender to arbitrate with
respect to “ the relationship created ” under the
contract
a phrase certainly broad enough to
include Flender’ s relationship with McGuire ,
the only owner of Techna-Quip with whom
Flender did business. Although Flender’ s
argument pretends to be a challenge only to the
validity of the arbitration clause , it is, in fact ,
the same challenge that Flender raises to the
validity of the entire contract . Flender raises no
real separate challenge to the arbitration clause
itself . See Prima Paint Corp . v . Flood &
Conklin Mfg . Co. , 388 U .S . 395 (1967 ) (a
claim of fraud in the inducement of the entire
contract is arbitrable if the arbitration clause
evidences that the parties so intend ; a claim of
fraud in the inducement of the arbitration clause
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is for the court to decide ).1 Stripped of its
window-dressing , this argument is an attack on
his
the arbitrator 's resolution of the merits
finding that the contract continued in force
notwithstanding the dissolution of TechnaQuip, Inc. We reiterate “ this circuit 's caution
against allowing a party to use issues of the
arbitrator's authority as a ruse to obtain judicial
review on the merits of an arbitral award" .
Burkart Randall v. Lodge No . 1076 , 648 F.2d
462 , 467 ( 7th Cir. 1981 ); see also Amoco Oil
Co . v. Oil Chem. & Atomic Workers Intrl Union ,
548 F.2d 1288 , 1295 ( 7th Cir.) , cert , denied ,
431 U .S . 905 ( 1977 ).2

—

2. Flender also raises legal and factual
challenges to the arbitration award . Flender’ s
objections include an argument that there is no
factual basis for the arbitrator’ s determination
that Flender by its “ words and conduct"
agreed that McGuire could succeed to
Techna-Quip, Inc .’ s contract . 3 Also , Flender
argues that the arbitrator 's finding that McGuire
succeeded to the contract results in an
impermissible oral modification of the
arbitration clause .

We forbear comment on the legal and factual
correctness of Flender's contentions , because,
as we shall see , the arbitration award clearly
meets the requirements which our limited

power of review imposes.
“ ‘Arbitration is an alternative to the judicial
resolution of disputes, and an extremely low
standard of review is necessary to prevent
arbitration from becoming merely an added
preliminary step to judicial resolution rather
than a true resolution .’ " Moseley ,
Hallgarten , Estabrook & Weeden , Inc . v .
Ellis, 849 F. 2d 264, 267 (7th Cir . 1988)
( quoting E . I . DuPont de Nemours v .
Grasselli Employees Indep . Ass' n , 790 F. 2d
611 , 614 (7th Cir . ) , cert , denied , 479 U .S.
853 ( 1986)). 4

Therefore , this court has noted that
[ t ]he chances for a successful appeal of an
arbitration award are not particularly good .
When asked to set aside an arbitration
award , our review is restricted to
determining whether the arbitrator actually
interpreted the contract ." Chameleon

1 . See also Matterhorn Inc. v . NCR Corp ., 763 F.2d 866, 872 (7 th Cir . 1985) ( “ issues going to the validity
of the entire contract, including the arbitration clause , are for the arbitrator when the parties so
intend ” ); Wilson Wear , Inc . v . United Merchants & Mfrs ., Inc . , 713 F.2d 324, 327 (7th Cir. 1983) ( “ a
court must first determine whether the issue of making or unmaking concerns the arbitration clause itself
or the entire contract and only then may the court determine whether it or the arbitrator should resolve
the issue ” ) .

2. Flender’ s analogy to John Wiley & Sons limps . Not only does that case deal with the special problem of
successorship in labor relations but it is also grounded in the concern that the party being ordered to
arbitrate, Wiley , had never signed the collective bargaining agreement at issue. Here. Flender had
signed the agreement . More fundamentally , as we have already noted , Flender had agreed in that
contract to a broad arbitration clause that encompassed “ any aspect of this agreement ... or to the
relationship created. ”
3. Flender also contends that , because there was no contract between Flender and McGuire , the arbitrator
had no authority to find that he had power to arbitrate McGuire’s claims against Flender . Since we have
already determined that the district court properly ruled that the dispute was arbitrable, we need not
address this contention .

4. In Moseley , Hallgarten , 849 F.2d at 272, this court approvingly cited the following passage from the
Second Circuit’ s decision in Office of Supply , Gov’ t of Republic of Korea v . New York Nav . Co., 469
F.2d 377, 379 (2d Cir. 1972) ( footnotes and citations omitted ) (emphasis added by Moseley ,
Hallgarten ) .

Turning to the merits it is settled that upon judicial review of an arbitrator’ s award the court’ s function
in ... vacating an arbitration award is severely limited , ... being confined to determining whether or not
one of the grounds specified by 9 U .S.C. § 10 for vacation of an award exists. An award will not be set
aside because of an error on the part of the arbitrators in their interpretation of the law . ... Judicial
review has been thus restricted in order to further the objective of arbitration , which is to enable parties
to resolve disputes promptly and inexpensively , without resort to litigation and often without any
requirement that the arbitrators state the rationale behind their decision .
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Dental Prods . , Inc . v . Jackson , 925 F. 2d
223, 225 (7th Cir. 1991 ).
“ [OJnce the court is satisfied that [ the
arbitrator] interpreted the contract , judicial
review is at an end , provided there is no
fraud or corruption and the arbitrator [ has
not ] ordered anyone to do an illegal act . "
Hill v. Norfolk & W . Ry ., 814 F. 2d 1192 ,
ll 95 (7 th Cir . 1987 ).*

Nevertheless, if we determine that the arbitrator
clearly went beyond the terms of the contract to
reach the outcome indicated in his opinion , we
will set aside and vacate an arbitration award . 6

Here , the arbitrator's award makes clear that
his decision was based on an interpretation of
the Agreement . Because the arbitrator’s award
reflects his interpretation of the contract , our
review is at an end . In so holding , we
necessarily do not indicate whether the
arbitrator's interpretation of the contract would
have been our own . To do so would be to
venture into forbidden territory . The Supreme
Court has emphasized that a court must not
substitute its view of the contract for that of the
arbitrator .7 Given our limited review of an
arbitration award , we must decline Flender 's
invitation to overturn the arbitrator’ s decision
on the merits.
3. Flender next attacks the arbitration award
on the ground that it is not final and definite .
The Arbitration Act , 9 U .S. C. § 10(a )(4 ) ,
provides for vacating an award if a “ final , and
definite award upon the subject matter
submitted was not made". The arbitrator’s
award must be vacated , argues Flender,

75 55 5
*

because it fails to fix or specify the amount of
payable . Moreover, Flender
contends that the district court improperly
interjected itself into the arbitration process by
quantifying the amount of commissions payable
and by entering partial judgment against
Flender .

commissions

It is well -settled that the district court
generally may not interpret an ambiguous
arbitration award . See Colonial Penn Ins . Co . v .
Omaha Indem . Co . , 943 F. 2d 327 , 334 (3d Cir.
1991 ); Island Creek Coal Sales Co. v. City of
Gainesville , 764 F. 2d 437, 440 (6th Cir. ), cert ,
denied , 474 U .S . 948 ( 1985 ); see also United
Steelworkers of Am . v. Danly Mach . Corp . , 852
F.2d 1024 , 1027 (7 th Cir . 1988). If an award is
unclear , it should be sent back to the arbitrator
for clarification . Colonial Penn , 943 F. 2d at
334; Danly , 852 F. 2d at 1027. However ,
remand for clarification is a disfavored
procedure , Colonial Penn , 943 F. 2d at 334;
Ethyl Corp . v. United Steelworkers , 768 F.2d
180, 188 (7th Cir . 1985 ) , cert , denied , 475
U .S. 1010 ( 1986 ) , and “ [ w]hen possible ... a
court should avoid remanding a decision to the
arbitrator because of the interest in prompt and
final arbitration". Teamsters Local No. 579 v. B
& M Transit , Inc . , 882 F.2d 274, 278 (7 th Cir.
1989); see also Island Creek , 764 F. 2d at 441 .
Thus , a court is permitted to interpret and
enforce an ambiguous award if the ambiguity
can be resolved from the record . See B & M
Transit , 882 F. 2d at 278; Danly , 852 F. 2d at
1027; see also Ethyl Corp . , 768 F.2d at 188;
Island Creek , 764 F.2d at 440-41 .
Although the arbitrator did not quantify the
amount payable to McGuire , the arbitrator

5. In seeking to vacate the arbitration award , Flender argues that an arbitration award must be vacated
where it exhibits manifest disregard of the law . This court’ s most recent rejection of this argument was
in Chameleon Dental Prods., Inc. v . Jackson , 925 F.2d 223, 226 (7 th Cir. 1991 ): “ [ WJe have
consistently held that the exclusive grounds for vacating or modifying a commercial arbitration award
are found in § 10 and 11 of the Arbitration Act ." See also Moseley , Hallgarten , Estabrook & Weeden ,
Inc . v. Ellis , 849 F. 2d 264, 267 (7th Cir. 1988) .
6. See Roadmaster Corp . v . Production & Maintenance Employees ' Local 504 , 851 F.2d 886, 889 (7 th Cir .
1988); see also Hill v. Norfolk & W . Ry ., 814 F. 2d 1192, 1195 (7th Cir . 1987) ("A party can complain
if the arbitrators don ’ t interpret the contract
that is , if they disregard the contract and implement their
own notions of what is reasonable or fair . ") .

—

7. See W .R . Grace & Co. v . Local Union 759 , 461 U.S. 757, 764 ( 1983).
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definitively determined that Flender was
required to pay McGuire commissions on sales
that occurred during that part of the contract
period in which Flender prevented him from
acting as its sales representative . Flender knew
that McGuire was seeking commissions on all
sales within his territory and that the arbitrator
might order an accounting of the relevant sales
figures.8 Thus, Flender was aware of this issue
and possessed information necessary to its
disposition , yet Flender did not present this
information or request the arbitrator to deal
with the issue .9 In short , the arbitrator resolved
,
all claims before him , fl leaving to the district
court only the ministerial computation of the
amount owed to McGuire .11 Because this
computation was easily ascertainable from the
documents that the arbitrator required Flender
to produce , 12 the arbitrator's award was final
and definite .
4. Flender’s final contention is that the
arbitration award must be vacated because the
arbitrator refused to hear evidence concerning
mitigation of damages. Section 10( a )( 3 )
(formerly section 10(c )) of the Arbitration Act
provides that an award may be vacated where
the arbitrator was “ guilty of misconduct ... in
refusing to hear evidence pertinent and material
to the controversy ” . 9 U .S.C . § 10(a )(3).

-

“ Every failure of an arbitrator to receive
relevant evidence does not constitute
misconduct requiring vacatur of an
arbitrator’ s award . ” Hoteles Condado Beach
v. Union de Tronquistas Local 901 , 763 F. 2d
34 ( 1 st Cir . 1985 ) (citing Newark
Stereotypers’ Union No . 18 v . Newark
Morning ledger Co . , 397 F. 2d 594, 599 ( 3d
Cir . ) , cert , denied , 393 U .S. 954 ( 1968 ))13

In this case , the arbitrator excluded evidence
of mitigation because he deemed it irrelevant to
the ultimate issue: whether McGuire was
entitled to commissions from Flender . In
rejecting Flender’s initial proffer of mitigation
evidence , the arbitrator stated :
You may be able to convince me later on
that I am wrong , but my initial impression is
that is that [sic] the issue in this case is
whether or not [McGuire] is entitled to
commissions. One of the principal issues in
this case is whether he is entitled to
commissions from Flender, and I think that
his entitlement to commissions will be fixed
by the agreement of the parties , and the
question of mitigation is not really an issue
insofar as Flender is concerned , I may be
wrong about that and I am not foreclosing
you from convincing me otherwise later on ,

8. In fact , the arbitrator stated: “ [ I ]f I rule in favor of McGuire , Flender is going to have to make an
accounting as to the sales in the territory and McGuire’ s entitlement will be computed on that basis in
accordance with the contract formula.’’ Tr . Vol . 7 at 162 .

.

9. Cf . Mutual Fire , Marine & Inland Ins . Co v. Norad Reinsurance Co. , 868 F. 2d 52, 58 (3d Cir. 1989)
( where arbitrators not asked to quantify amount owing , arbitration award not ambiguous and remand
inappropriate ).

10. The arbitration award states that “ [t]his award is in full settlement of all claims submitted to this
arbitration’ ’. Appellant’s App. at 3.
11 . Because the term of the contract had not yet run , the entire amount due under the award could not have
been computed by the arbitrator.

12. The arbitrator’ s award states that “ Flender Corporation shall provide McGuire such documents as he
may request to confirm the accuracy of the payments which come due. McGuire’ s requests in this
respect shall be reasonable and not unnecessarily burdensome to Flender Corporation ” . Appellant’ s
App. at 2. Cf . Automobile Mechanics Local 701 v . Joe Mitchell Buick , Inc . , 930 F.2d 576, 578 ( 7 th Cir.
1991 ) (award that employees be made “ whole for loss of earnings and benefits” not ambiguous); Island
Creek Coal Sales Co. v . City of Gainesville . 764 F.2d 437 , 440-41 (6th Cir.) (arbitrator’s order “ to
continue performance of the contract ... by accepting shipments of coal ” clear and unambiguous in
light of specific terms of contract and party’s past performance ) , cert , denied , 474 U .S. 948 ( 1985 ).
13. See also Totem Marine Tug & Barge , Inc . v . North Am . Towing , Inc . , 607 F. 2d 649, 651 (5th Cir. 1979)
( “ ‘In handling evidence an arbitrator need not follow all the niceties observed by the federal courts. He
need only grant the parties a fundamentally fair hearing.’ ” ) ( quoting Bell Aerospace Co. v . Local 516 ,
500 F. 2d 921 , 923 ( 2d Cir. 1974 )) .
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but I am ruling now that it’s not an issue in
their case.

Tr Vol . 6 at 145. We cannot say that the
arbitrator’ s handling of mitigation evidence
rendered the arbitration hearing unfair .
Moreover , we note that the arbitrator explicitly
stated that his ruling on this issue was tentative .
Having failed to accept the arbitrator 's

invitation to raise the issue later in the
proceeding , we cannot accept Flender's
suggestion that the arbitrator 's ruling requires
us to vacate the arbitration award .
Conclusion

For the reasons stated above , the decision of
the district court is affirmed .

[H 80-045] KEYSTONE SHIPPING CO & ORS v TEXPORT OIL CO
United States District Court (Southern District of New York )
Judgment delivered January 27 , 1992
Full text of judgment below
Arbitration Non - signatories rights to arbitrate Shipowner and charterer entering into
shipping agreement
Carrier an affiliated company of the shipowner
Carrier not
signatory to agreement
Dispute arising over condition of cargo
Charterer suing
shipowner and carrier Shipowner and carrier petitioning court to compel arbitration
Whether a non signatory can enforce an arbitration agreement Federal Arbitration Act ,
sec 4 .

—

—

—

-

—

— —

—

—

—

A shipowner had the practice of operating its fleet through an affiliated carrier company .
The shipowner and a charterer entered into an agreement for the transportation of oil . This
agreement was not signed by the carrier. The agreement provided for the arbitration of
disputes in New York . At all times the carrier acted as an agent for its disclosed principal the
shipowner .

A dispute subsequently arose between the charterer and the carrier concerning the cargo’s
condition at the end of the voyage. The charterer commenced court action against the carrier,
the shipowner and the oil terminal proprietor. The shipowner and the carrier served a demand
for arbitration . The charterer agreed to arbitrate its dispute with the shipowner but not the
carrier , claiming that as it did not sign the contract it had no right to compel arbitration . The
shipowner and carrier petitioned the District Court to compel arbitration. The carrier also
sought a stay of litigation pending arbitration.

It was agreed by the parties that the dispute fell within the scope of the arbitration
agreement , however , the issue before the Court was under what circumstances can a
non-signatory compel arbitration .
Held: application denied .
There are four circumstances in which courts applied arbitration clauses to
non-signatories. None of which were established by the carrier.
(a)

In an appropriate situation , the corporate veil may be pierced and a party bound to
arbitrate as the signatory's alter ego. Corporate relationship alone did not allow the basis
for allowing a non-signatory to enforce an arbitration clause. In the absence of findings
of fraud or bad faith a corporation was entitled to a presumption of separateness from a
sister corporation.

( b ) A non -signatory may enforce an arbitration agreement if it and a signatory to

the

agreement are both parties to a common bill of lading which expressly incorporated
another contract’s arbitration clause .
( c) An agreement to arbitrate may be implied from a party’s conduct.
Doyles Dispute Resolution Practice — North America
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(d ) A non -signatory may enforce an arbitration agreement contained in a contract that it

signed on behalf of its principal .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Before: Edelstein DJ .

Edelstein , District Judge:
Background

Petitioner Chas. Kurz & Co. , Inc . ( “ Kurz ” )
owns the United States flag tanker Valley Forge
( the “ vessel ” ) , which it operates through an
affiliated company , petitioner Keystone
Shipping Corporation ( “ Keystone ” ). In April
1991 , respondent Texport Oil Company
( “ Texport ” ) chartered the vessel to carry
gasoline blending stocks from a United States
Gulf port to an east coast port . The contract ,
which was signed by Kurz and Texport , but not
by Keystone , provided that “ any and all
disputes and differences of whatever nature
arising out of this Charter shall be put to
arbitration in New York . The parties agree that
at all times Keystone acted as agent for its
disclosed principal Kurz .
After delivery of the cargo, a dispute arose
among petitioners, respondent and GATX
Terminals Corporation , which stored the cargo ,
concerning the cargo’ s condition . Texport sued
the vessel in rem , GATX , Kurz and Keystone
in Texas state court . With the consent of the
parties , the case was removed to the Southern
District of Texas. The case was then transferred
to the District of New Jersey .
On July 2 , 1991 , Kurz and Keystone served
a demand for arbitration on Texport . While
Texport agreed to arbitrate its dispute with
Kurz , it refused to arbitrate its conflict with
Keystone . Texport reasoned that because
Keystone did not sign the contract that contains
the arbitration clause , Keystone had no right to
compel arbitration . Keystone and Kurz have
petitioned this Court for an order directing
Texport to arbitrate its action with Keystone .
Keystone also seeks a stay of its litigation with
Texport pending arbitration .
Discussion
Section 4 of the Federal Arbitration Act ( the
“ Act ” ) provides that:
“ A party aggrieved by the alleged failure,
neglect or refusal of another to arbitrate
under a written agreement may petition any
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United States District Court ... for an order
directing that such arbitration proceed in the
manner provided for in such agreement. ”
9 U .S.C. § 4. To compel arbitration under
section 4, a party must establish that “ ( 1 ) an
arbitration agreement exists; (2 ) the dispute
falls within the scope of the arbitration
agreement ... ; and (3) the dispute does not
involve the making of the agreement or the
failure to comply therewith . ” Prudential Lines ,
Inc . v. Exxon Corp . , 704 F.2d 59, 63 ( 2d Cir .
1983); see Associated Mason Contractors , Inc .
v. Harrington , 820 F. 2d 31 , 35 (2d Cir. 1987 ) .
The parties agree that this dispute falls within
the scope of a valid agreement . Texport asserts ,
however, that Keystone has no power ' to
compel arbitration because it did not sign the
contract containing the arbitration clause . The
issue before this Court , then , is under what
circumstances a party that did not sign a
contract containing an arbitration clause (a
“ non -signatory ” ) may still compel arbitration .
“ There is a strong and liberal federal policy
favoring arbitration agreements. ” Mitsubishi
Motors Corp . v . Soler Chrysler- Plymouth , Inc .,
473 U .S . 614, 625 ( 1985) (quoting Moses H .
Cone Memorial Hosp . v. Mercury Constr .
Corp . , 460 U .S. 1 , 24 ( 1983 )) . The Act was
intended to avoid “ the costliness and delays of
litigation ” and to place arbitration agreements
“ upon the same footing as other contracts
... . ” H . R . Rep. No . 96, 68th Cong., 1 st
Sess. , 1 , 2 ( 1924) . Nevertheless, “ ‘arbitration
is a matter of contract and a party cannot be
required to submit to arbitration any dispute
which he has not so agreed to submit .’ ”
McAllister Bros . , Inc . v . A & S Transp . Co. , 621
F. 2d 519, 522 ( 2d Cir . 1980) (quoting United
Steelworkers of Am . v . Warrior & Gulf
Navigation Co . , 363 U .S . 574, 582 ( I 960 ) ).
There are four circumstances in which courts
apply arbitration clauses to non -signatories.
First , the Second Circuit has held that “ [ i ] n an
appropriate situation , the corporate veil may be
pierced and a party may be held bound to
arbitrate as the signatory’ s alter ego. ”
Interocean Ship Co . v . National Shipping and
© 1992 CCM International
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Trading Corp., 523 F. 2d 527 , 537 ( 2d Cir .
1975), cert , denied , 423 U .S. 1054 ( 1976 ); see
McAllister Bros . Inc. v . A & S Transp . Co. , 621
F.2d 519 ( 2d Cir. 1980) ( non-signatory bound
to arbitration agreement because contract
expressly provided that companies affiliated
with signatory are contractually bound ); Wren
Distrib. , Inc . v. Phone Mate , Inc . , 600 F.

-

Supp . 1576 , 1579 ( E . D. N . Y . 1985 ).
Nevertheless, “ corporate relationship alone
does not provide a basis for allowing ” a
non -signatory to enforce the arbitration clause .
Fried , Krupp , GmbH v. Solidarity Carriers ,
Inc . , 674 F. Supp . 1022, 1027 (S . D. N . Y . ),
affd without opinion , 838 F.2d 1202 ( 2d Cir.
1987 ) . The corporate bond necessary is one
where “ the parent corporation so dominates
and controls the affairs of its subsidiary that the
subsidiary cannot be said to have any
independent existence or will of its own . ”
Coastal States Trading , Inc . v . Zenith
Navigation , S .A . , 446 F. Supp. 330 , 336-37
( S . D . N . Y . 1977 ) . Moreover , “ absent findings
of fraud or bad faith , a corporation . .. is
entitled to a presumption of separateness from a
sister corporation ... even if both are controlled
American
same individuals. ”
the
by
Renaissance Lines , Inc . v. Saxis S .S . Co . , 502
F.2d 674 , 677 ( 2d Cir . 1974 ). Keystone has not
alleged that it enjoys the type of relationship
with Kurz that justifies piercing the corporate
veil . Keystone alleges only that the companies
are affiliated . A lone allegation of mere
affiliation , however , does not suggest , let alone
prove , that Kurz controls Keystone or that they
are essentially one entity . Accordingly , this
Court cannot pierce the corporate veil and
permit Keystone , a non-signatory , to enforce
the arbitration agreement between Kurz and
Texport .

75,555

Second , a non-signatory may enforce an
arbitration agreement if it and a signatory to the
agreement are both parties to a common bill of
lading that expressly incorporates another
contract’ s arbitration clause . See Import Export
Steel Corp . v . Mississippi Valley Barge Line
Co . , 351 F. 2d 503, 506 ( 2d Cir . 1965); Fisser
v . International Bank , 282 F. 2d 231 , 233 ( 2d
Cir . 1960 ); Golden Eagle Canada v . S .S
Marilia , No. 80 Civ . 1673 (S. D . N . Y . Aug . 24,
1984). In support of its motion , petitioners cite
cases that allow non -signatories to enforce
arbitration clauses in other contracts if they
hold bills of lading that incorporate these
arbitration clauses by reference. See , e .g . ,
Bunge Corp . v . MITStolt Hippo, 1980 A . M.C .
2611 (S . D. N . Y. 1979 ); Lowry & Co. v. S .S . Le
Moyne D’ Iberville , 253 F. Supp. 396
(S . D . N . Y. 1966) , appeal dismissed , 372 F. 2d
123 ( 2d Cir . 1967 ). These cases do not support
petitioners ' argument , however, because
Texport and Keystone do not enjoy any
contractual relationship . No bill of lading or
other
agreement
binds
these
parties.
Accordingly , Keystone cannot compel Texport
to arbitrate this dispute under a bill of lading
theory . 1
Third , the Second Circuit has held that
“ although a party is bound by an arbitral award
only where it has agreed to arbitrate , an
agreement may be implied from the party’ s
conduct . ” Gvozdenovic v . United Air Lines ,
Inc . , 933 F. 2d 1100 , 1105 ( 2d Cir. ) , cert ,
denied , 112 S. Ct . 305 ( 1991 ). While the court
based this rule on an arbitration clause in a
labor contract and not a commercial agreement ,
at least one court has found that the rationale
extends to commercial contracts . See In re
Transrol Navegacao S .A . , 90 Civ . 7292 ,

1 Petitioners apparently cite these cases for the proposition that a broad arbitration clause automatically
binds non-signatories if the dispute falls within the scope of the clause. In their memorandum of law ,
petitioners state that “ [ biroad-based Charter Party agreements to arbitrate ‘all disputes ... arising out of
this charter binds not only the signatories, but all those who subsequently consent to be bound by its
terms .’ ” Petitioners’ Memorandum of Law , at 6 ( quoting Lowry & Co . v . S .S . Le Moyne D ' Iberville ,
253 F. Supp. 396 (S. D. N . Y . 1966 ) ). Petitioners fail to recognize that these decisions involve situations
where the non-signatory and signatory had a separate contractual relationship that incorporated another
contract’ s arbitration clause by reference . No such relationship exists here . Moreover , it is clear that “ a
non - party to an arbitration agreement cannot ‘make an arbitrable claim out of a non -arbitrable one by
assigning it to a person having a broad any dispute arbitration contract with the party against whom the
claim lies. ' ” Fried . Krupp , GmbH v . Solidarity Carriers , Inc . , 674 F. Supp. 1022, 1027 (S. D. N . Y .
1987) ( quoting Caribbean S .S . Co . , S.A. v . Sonmez Denizcilik ve Ticaret A .S . , 598 F. 2d 1264, 1266-67
( 2d Cir. 1979) ) .
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LEXIS 17826 ( Dec . 11 , 1991 ) . Under United
Air , then , “ when an agreement to arbitrate may
be implied from conduct of a non -signator , that

non -signator may not later assert the invalidity
of the arbitral award based on its non -signatory
status . ” Id . For instance , in Transrol , Judge
Wood found that respondent had agreed to
despite never having signed the
arbitrate
contract containing the arbitration clause —
because it previously had agreed to arbitrate in
France and only later refused to arbitrate in
New York . See id . Texport , however , never
indicated an intention to arbitrate . In fact ,
Texport has consistently refused to arbitrate its
dispute with Keystone . Keystone may not ,
therefore , compel arbitration under an implied
conduct theory .

—

Fourth , under certain circumstances, a
non -signatory may enforce an arbitration
agreement contained in a contract that it signed
on behalf of its principal . See Barrowclough v .
Kidder Peabody & Co. , 752 F. 2d 923, 938-39
(3d Cir . 1985 ); Fisser v. International Bank ,
282 F. 2d 231 , 234-35 ( 2d Cir . 1960 );
Continental U . K . Ltd . v. Anagel Confidence

Compania Naviera , S .A ., 658 F. Supp. 809,
813 (S . D. N . Y . 1987 ) . Courts apply “ common
law principles of agency .. . to maritime
contracts and obligations arising under the
[ Act] . ” Getty Oil Co . v . Norse Management Co .
( PTE ) Ltd . , 711 F. Supp . 175 , 176 (S . D . N . Y .
1989); McAllister Bros .. Inc . v. A & S Transp .
Co. , 621 F. 2d 519 , 524 ( 2d Cir. 1980).2
Signing an arbitration agreement as an agent for
a disclosed principal is not sufficient to render
the agent a party to the arbitration clause . See
Flink v . Carlson , 856 F. 2d 44, 46 (8th Cir.
1988); Interocean Shipping , 523 F. 2d at 538;
Oversea Oil Transp . Corp . of Panama v . Phibro
Energy , A.G . , No. 88 Civ . 1302 , LEXIS 11763
(S . D. N . Y . Sep. 7 , 1990 ); Restatement
(Second ) of Agency § 320 (1958 ) . Because
Keystone signed the agreement for its disclosed
principal , Kurz , Keystone is not a party to the
agreement and has no authority to enforce the
arbitration clause .

Conclusion
For the foregoing reasons , Keystone’ s and
Kurz ' s petition to compel arbitration is denied.

[1) 80-046] FARREL CORPORATION v UNITED STATES INTERNATIONAL TRADE
COMMISSION & ANOR
United States Court of Appeals (Federal Circuit )
Judgment delivered November 22, 1991
Full text of judgment below

—

—

Arbitration Effect of arbitration agreements on statutory investigations Manufacturer
Agreement containing
and corporation terminating technology licensing agreement
arbitration clause Corporation announcing sales of machinery using similar technology
Manufacturer commencing court action and filing complaint with International Trade
Practices Commission — Commission beginning investigation Corporation requesting
Court ordering arbitration
termination of investigation pending arbitration
Commission terminating investigation — Manufacturer appealing decision to terminate
Whether Commission could terminate an investigation because of an arbitration
agreement
A manufacturer made and distributed globally machinery used in processing rubber and
plastics. The manufacturer and an Italian corporation entered into a series of licensing

—

—

—

—

—

——

2 Two cases have held that traditional agency principles do not govern an arbitration analysis involving
entities that enjoy a parent-subsidiary relationship. See Itel Containers Int ' l Corp . v . Atlanttrafik Express
Serv . Ltd . , 725 F. Supp. 1303, 1310 (S. D. N . Y . 1989) , a f f d in part and vacated in part on other
grounds , 909 F. 2d 698 ( 2d Cir. 1990); Kashfi v . Phibro Salomon , Inc , 628 F. Supp. 727, 735
(S. D. N . Y . 1986). These courts use the alter ego doctrine to determine when a non-signatory may
enforce an arbitration agreement. Because Keystone and Kurz do not enjoy a parent-subsidiary bond ,
however , traditional agency law controls the arbitration analysis.
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agreements which allowed the corporation to make and sell processing machines worldwide,
excluding the United States and two other nations. Each of the licencing agreements contained
an arbitration clause requiring that “ all disputes” be resolved by arbitration .
After some years the manufacturer terminated the corporation’s rights to use or to retain
any of its technology . A few months later the corporation announced that it intended to supply
customers in the United States with processing machinery manufactured in Italy. The
manufacturer sued the corporation in the United States District Court , claiming that the
corporation was using its technology to make the Italian machines. The corporation sought to
stay the court action until the dispute had been arbitrated .

The manufacturer also filed a complaint against the corporation with the United States
International Trade Commission , claiming that the corporation had misappropriated trade
secrets, committed trademark infringement and falsely represented the manufacturer’s
source . After the Commission had instituted an investigation , the corporation requested that
the investigation be terminated on the basis of the arbitration agreement between the parties.
The District Court , meanwhile, had decided that the manufacturer must pursue its claims
against the corporation before an arbitration panel . The Commission then made an initial
determination to terminate the investigation on the basis of the court decision. The
manufacturer requested a review of this decision , and the Commission affirmed it . The
manufacturer appealed to the Court of Appeals.

The manufacturer contended that the Commission , by relying on a private contractual
arbitration agreement to terminate its investigation , had acted contrary to its statutory
obligations. Once the Commission began an investigation , the statute authorized termination
of the investigation only after the Commission’s entry of a consent order or approval of a
settlement agreement between the parties.
The Commission argued that it had authority to terminate an investigation , after
considering the assertion of a legal or equitable defense, without making a determination
regarding unfair acts. Since an arbitration agreement acted as an equitable defense, its
existence could be raised to abort an inquiry before the public interest could be considered . The
Commission also contended that it had to consider the arbitration proceeding when making its
decision to terminate the investigation because the arbitration proceeding would have provided
the same and possibly more remedies than were available in the Commission proceedings.
Held: appeal allowed.
1. The Commission had acted contrary to law by terminating an ongoing investigation
because of an arbitration agreement. The statutory language explicitly limited the
circumstances in which the Commission could terminate an investigation without reaching a
determination as to whether a violation existed . Neither of those circumstances had been
present here.
2. A defense asserted under the “ all defenses” provision would have allowed the
Commission to find that no violation existed or to temper any relief ultimately granted , but
neither the language of the statute nor the legislative history suggested that any defense raised
should have excused the Commission from making any determination whatsoever.
3. The relevant threshold question was not the availability of remedies but whether the
Commission could have avoided its statutory duty to reach a determination because of a private
arbitration agreement.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Marc S Palay (Jones, Day , Reavis & Pogue ) Washington DC , with whom Donald B Ayer and
Jeffrey E Grell were on brief , for the appellant.
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Scott Anderson (Office of the General Counsel of US International Trade Commission )
Washington DC , with whom Lym M Schlitt (General Counsel ) and James A Toupin ( Assistant
General Counsel ) were on brief , for the appellee .
Edward Kancler ( Benesch , Friedlander, Coplan & Aronoff ) Cleveland , Ohio, with whom
were Kevin H Young and Mark A Phillips, for the intervenor. Also on the brief were Tom M
Schaumberg , V James Adduci III and Anri Suzuki ( Adduci , Mastriani , Meeks & Schill )
Washington DC .

Before: Cowen , SCJ , Michel and Plager, CJJ .

Michel , Circuit Judge: Farrel Corporation
( “ Farrel ” ) appeals the decision of the U .S .
International Trade Commission ( “ ITC ” or
“ Commission ” ) terminating its investigation
under 19 U .S.C. § 1337 ( 1988 ) on the basis of
a prior agreement between Farrel and
respondent/intervenor Pomini Farrel S . p . A .
( “ Pomini ” ) to arbitrate certain disputes . In re
Certain Internal Mixing Devices and
Components Thereof , Inv . No. 337-TA-317
( U .S. Int’ l Trade Comm ' n ) ( Nov . 2, 1990 ).
Because the governing statutory section , 19
U .S .C . § 1337(c ) , does not authorize the
termination of ongoing investigations except in
certain specified circumstances not present
here, the Commission 's premature termination
in light of an arbitration agreement was
contrary to law , and therefore , we reverse .

BACKGROUND
The Licensing Agreements
manufactures
Farrel
and
distributes
worldwide heavy machinery used in mixing
rubber and plastics. Pomini , an Italian
corporation , also sells imported rubber and
plastics processing machinery in competition
with Farrel . Complaint , as amended , In re
Certain Internal Mixing Devices and
Components Thereof , Inv . No. 337-TA-317
( U . S . Int ' l Trade Comm ' n ) ( July 24 , 1990)
( “ ITC Complaint ” ).
From 1957 until 1986 , Farrel and Pomini
entered into a series of licensing agreements
allowing Pomini to manufacture, using Farrel 's
technology , and sell a line of rubber and
plastics mixing machines worldwide , with the
exceptions of the United States , the United
Kingdom and Japan . The agreements included
provisions requiring that all designs ,
drawings ,
blueprints,
specifications,
photographs , reproductions, and other materials
be returned by Pomini on the expiration of the
contractual relationship.

1f 80-046

Each of the licensing agreements contained
arbitration clause requiring that “ all
disputes ” be resolved by arbitration under the
International Chamber of Commerce ( “ ICC ” ) .
For example , in 1973 Farrel and Pomini
entered into an agreement , superseding an
earlier agreement , that extended Pomini 's
rights to make and sell the machinery with
continued technical assistance from Farrel . The
agreement contained the following provision
governing arbitration of disputes:
All disputes arising in connection with the
present Agreement shall be finally settled by
arbitration . Arbitration shall be conducted in
Geneva , Switzerland , in accordance with
the rules of Arbitration of the International
Chamber of Commerce .
Judgment upon the award rendered may be
entered in any Court having jurisdiction , or
application may be made to such Court for a
judicial acceptance of the award and an
order of enforcement , as the case may be .

an

Farrel /Pomini License Agreement , paragraph
28 , Mar . 22 , 1973. On January 1 , 1976 ,
Pomini and Farrel renewed the 1973 Agreement
for an additional ten -year period , providing that
the agreement was to continue in force
thereafter unless either party gave six months '
prior written notice of termination . While the
Agreement did change some provisions of its
1973 predecessor, it did not alter the arbitration
clause .
Civil Actions Against Pomini
On January 1 , 1986 , in accordance with the
license provisions, Farrel terminated “ Pomini ’ s
rights to use or to retain any Farrel
technology . ” Farrel Br. at 8. Approximately
seven months later , Pomini announced that it
planned to enter the U .S. market and supply
American customers with internal mixing
devices and components it manufactured in
© 1992 CCH International
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Italy . Farrel later alleged to the ITC that Pomini
was able to do this by using trade secrets which
Pomini had misappropriated from Farrel . ITC
Complaint at 15- 18. Asa result , Farrel charged
that it “ has lost significant business to
Pomini[ , ] ... has been forced to furlough some
of its work force , and is threatened with further
decreases in production workers , sales staff and
technical staff , through layoffs or attrition . ”
Farrel Br. at 8.
In response to what it characterized as
“ Pomini ’ s unfair competition , ” Farrel filed a
complaint against Pomini in the Tribunal of
Busto Arsizio , an Italian civil court , alleging ,
inter alia , the misappropriation of trade secrets
and infringement of various patents and
trademarks registered in Italy . Farrel Br. at 8-9.
A similar suit was filed in the Scottish Court of
Sessions, in which Farrel alleged that Pomini
infringed certain of its patents and trademarks
registered in the United Kingdom . In both
suits , Pomini asserted , as an affirmative
defense , the “ existence of binding arbitration
agreements between the parties requiring that
all disputes .. . be resolved by an arbitration
panel of the [ ICC ],” and therefore both
tribunals were precluded from ruling on the
merits of Farrers claims.1 Pomini Br . at 3.

On June 29 , 1988 , Farrel also filed suit in the
United States District Court for the Northern
District of Ohio , alleging that Pomini and its
newly-formed U .S . marketing subsidiary ,
( collectively
Pomini ,
Inc.
“ Pomini ” ),
committed various patent and trademark- related
violations , and seeking injunctive relief as well
as treble and punitive damages. Farrel Corp . v.
Pomini , Inc., Civ . Action No. C88-2161 A
( N . D . Ohio). Pomini responded by filing a
Motion to Stay Proceedings and to Compel
Arbitration , based on the agreements’
arbitration clauses. On September 10 , 1990 , the
district court granted Pomini 's motion , holding
that if Farrel desired to pursue its claims against
Pomini , it must do so before an ICC arbitration
panel . 2
On October 9, 1990, pursuant to 28 U .S .C.
§ 1295(a )( 1 ) ( 1988 ) , which grants this court
exclusive appellate jurisdiction over suits

involving patents, Farrel filed a notice of appeal
from the district court’ s order to the Federal
Circuit . On Farrel ’ s request , that appeal was
dismissed by this court on December 28 , 1990.
Proceedings Before the Commission

Meanwhile , on July 24, 1990 , Farrel filed
complaint against Pomini with the
Commission , alleging that Pomini violated 19
U .S.C . § 1337(a ) in the importation and sale of
internal mixing machines and their components
by misappropriating trade secrets , committing
trademark infringement and falsely representing
the manufactures ' source . Farrel petitioned for
an immediate cease and desist order under 19
U . S. C . § 1337(f ) and a limited permanent
exclusion order forbidding entry into the United
States of Pomini ’ s internal mixing devices. ITC
Complaint at 29. In its complaint , Farrel
alleged the existence of the then pending Ohio
district court proceedings.

a

On the basis of the allegations contained in
Farrers complaint , the Commission voted on
August 21, 1990 , to institute an investigation .
Although the Commission was informed of the
pending district court action and Pomini 's
Motion to Compel Arbitration , the Commission
decided to institute an investigation based on
Fan-el 's allegations and did not reach the
arbitrability issue, because that question was ,
according to the ITC investigating attorney ,
“ not presently before the Commission . ”
After official institution of the investigation ,
Pomini filed a Motion for Summary
Determination , seeking , inter alia , termination
of the Commission ’ s investigation on the basis
of the arbitration agreement between the parties
and responses to the complaint which asserted
the existence of the arbitration agreement as an
affirmative defense against Farrel 's allegations.
On October 3 , 1990 , the administrative law
judge ( “ ALJ” ) assigned to the case issued an
determination
initial
terminating
the
investigation based on: ( 1 ) the existence of the
arbitration clauses in the technology licensing
agreements; ( 2 ) a previous Commission
decision terminating an investigation in light of
an arbitration agreement In re Certain

.

1 Farrel has since dismissed the Scottish action.
2 The district court did note , however, that its determination of the arbitrability of claims under both the
trademark and the technology licensing agreements was contingent upon confirmation by the arbitrator.
Farrel Corp . v . Pomini , Inc., No. C88-216 IA , slip op. at 27 ( N . D. Ohio) (Sept . 10, 1990 ).
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Fluidized Bed Combustion Systems , U .S. I .T .C .
Pub. 1752 , Inv . No. 337-TA-213 ( Final ) (Sept .

1985); and (3) the preclusive effect of the Ohio
district court decision .
Farrel filed a petition for review of the ALJ ’ s
decision ,
initial
appealing
its
only
misappropriation of trade secrets claim .3 The
Commission , in a lengthy and detailed opinion ,
affirmed the initial decision to terminate the
investigation . In re Certain Internal Mixing
Devices and Components Thereof , Inv . No .
337-TA-317 ( U . S . IntT Trade Comm’ n) ( Nov .
2 , 1990 ) ( “ Comm ’ n Op.’ ’ ). In reaching its
determination , the Commission recognized that
a party to an international transaction will be
required to honor its agreement to arbitrate
disputes involving statutory claims under
U .S . law when the arbitration agreement
reaches the statutory issues and when there
are no legal constraints external to the
agreement which foreclose arbitration of
such claims.

Id . at 6 (citing Mitsubishi Motors Corp . v . Soler
Chrysler - Plymouth , Inc . , 473 U .S . 614, 628
( 1985) ) . The Commission did not base its
determination on the statutory language or
legislative history of section 337 , but , instead ,
on the broad federal policy favoring
enforcement
of arbitration
agreements.
According to the Commission , compelling
arbitration is proper , where , as here , the
“ claim of trade secret misappropriation is
‘inextricably connected to the license
agreement , ' ” and no “ legal constraints
external to the parties’ agreement which
foreclose ] arbitration ’ ’ exist. Comm ' n Op. at
8, citing Fluidized Bed , slip op. at 5. The
Commission rejected Farrel’ s contentions that
Pomini waived its USPQ 822 , 826 , 4 Fed . Cir.
(T) 118 , 122 ( 1986); Texas State Comm ' n for
the Blind v . United States , 796 F.2d 400 , 406
( Fed . Cir . 1986) ( “ The issue to be decided by
this court is whether the statute is capable of
more than one interpretation and whether the
agency’ s interpretation is reasonable . ’ ’ ). Such
deference is limited , however, by “ our
obligation to honor the clear meaning of a
statute , as revealed by its language, purpose

^

.

-

and history .’ ’ Al Tech Specialty Steel Corp. v .
United States , 745 F. 2d 632 , 642, 3 Fed . Cir .
(T ) 1 . 13 ( 1984 ) ( quoting Southern [sic]
Community College v. Davis , 442 U .S. 397 ,
411 ( 1979 )) ( further citations omitted ) . See
Corning Glass, 799 F. 2d at 1565 , 230 USPQ at
826 , 4 Fed . Cir . ( T ) at 122.
Under section 337 , the Commission has
exclusive authority to investigate , either on the
basis of a complaint or on its own initiative ,
allegations that foreign importers are , inter
alia , engaging in “ [ ujnfair methods of
competition and unfair acts in the importation
of articles , ” 19 U . S . C . § 1337(a )( 1 )( A ) , or
“ infringing] a valid and enforceable United
States patent , ” 19 U . S .C . § 1337(a )( l )( B )( i ).
The statute also establishes procedures the
Commission must follow in its investigations,
and sets strict timetables for their completion .
See Sealed Air Corp . v . United States Int ’ l Trade
Comm' n , 645 F. 2d 976 , 987 , 209 USPQ 469 ,
478-79 (CCPA 1981 ) (describing the
procedures under the statutory framework ) . The
1TC , through its staff , conducts the
investigations independently of the wishes of
the parties, and in reaching its final
determination on an alleged violation must
consider factors that may or may not interest
the parties: the “ public health and welfare ,
competitive conditions in the United States
economy , the production of like or directly
competitive articles in the United States, and
United States consumers. ” 19 U .S .C. § 337(c ).

On appeal , Farrel “ seeks to remedy the
abdication by the [Commission ] of its duty
under section 337 ... to investigate and deal
with unfair acts in the importation and sale of
articles into the United States, the threat or
effect of which is to destroy or substantially
injure a domestic industry . ” Farrel Br . at
16- 17 . Farrel contends that the Commission , by
relying on a private contractual arbitration
agreement to terminate its investigation , acted
contrary to the statute . According to Farrel , the
language of section 337 is clear: Once the
Commission begins a section 337 investigation ,
section 337(c) authorizes termination of the
investigation only in limited and specific
after its entry of a consent
circumstances

—

3 Farrel did not contest the termination of the investigation as to the trademark infringement and false
representation of source claims which were found by the district court to be subject to arbitration . The
misappropriation of trade secrets claim , however, was not alleged before the district court . In addition ,
Farrel did not seek review of the positions it asserted before the ALJ that are not relevant to this appeal .
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order or approval of a settlement agreement
between the parties.5 Because neither of these
conditions precedent to termination was
satisfied in this investigation , Farrel contends
that termination was improper. At least where
complainant objects , for the reasons set forth
below , we agree.
Section
provides
337
that
“ [ t ]he
Commission shall investigate any alleged
violation of this section on complaint under
oath or upon its initiative , ” 19 U . S .C. §
1337( b)( 1 ) (emphasis added ) , and further states
that
[t ]he Commission shall determine , with
respect to each investigation conducted by it
under this section , whether or not there is a
violation of this section , except that the
Commission may , by issuing a consent
order or on the basis of a settlement
agreement ,
terminate
any
such
investigation , in whole or in part , without
making such a determination .

19 U .S .C . § 1337(c ) (emphasis added ) .
The use of “ shall ” in a statute is “ the
language of command , ” Association of Am .
R .R. v . Costle , 562 F. 2d 1310 , 1312 ( D.C. Cir.
1977 ), and where “ the directions of a statute
are mandatory , then strict compliance with the
statutory terms is essential to the validity of
the administrative action . ” 1 N . Singer,
Sutherland Statutory Construction § 4.18 , at
174 (4th ed . 1985). On its face , the statutory
language states that after a section 337
investigation is instituted ,6 its non -conclusive
termination may be based only on those
grounds explicitly provided for in the statute
itself . The statutory exceptions in section
337(c) must be interpreted narrowly and neither

75,561

the Commission nor Pomini contends that the
arbitration agreement could somehow be
characterized as a consent order or a settlement
agreement between the parties .

To recognize an additional exception as the
Commission implies that we should , would not
only violate traditional canons of statutory
interpretation , but , in this case, would create an
exception inconsistent with those specified by
Congress. As the Commission concedes, in
terminating an investigation on either of the
two grounds recognized in section 337(c ), it
has discretion , after reviewing the settlement
agreement or the proposed consent order, to
terminate an investigation . The Commission
admits that such oversight , which ensures that
the public interest will be taken into account , is
absent when , as here , the ITC declines to
exercise its jurisdiction . In the instant case , an
arbitral award had not yet been determined and
thus could not have been reviewed by the
Commission .

In light of the exceptions' clear , precise
language and the Commission ’ s ability to
review consent orders and settlement
agreements, this court cannot create an
additional and inconsistent statutory exception .
See 2A N . Singer, Sutherland Statutory
Construction § 47.11 , at 144-45 (4th ed . 1985).
Therefore , based on the plain language of
section 337( b)( 1 ) and (c ) , we conclude that the
Commission acted contrary to law by
terminating its investigation on the basis of an
arbitration agreement without first determining
whether a violation existed as required under
section 337. The ITC has not pointed to
anything in the legislative history that suggests
that Congress intended section 337 to have
anything other than its plain meaning . Nor, as

5 Investigation under section 337 may also be terminated “ [ ijf the Commission has reason to believe the
matter before it is based solely on alleged acts and effects which are within the purview of ’ the
countervailing duty and antidumping laws . 19 U .S.C. § 1337 ( b )(3) (emphasis added ). None of the
parties on appeal contend that the termination procedures under section 337(b )(3) are implicated in this
case.
Other situations could arise where a section 337 investigation may be terminated without a conclusive
determination . For example, we decline to address whether the ITC has authority to terminate an
investigation where the complaint is withdrawn before the ITC concludes an investigation . In the instant
case, however, the investigation was terminated over the objection of the complainant. We also decline
to address whether the ITC could terminate an investigation where the issue becomes moot , for example
because of the expiration of the patent.

6 We do not decide here , nor need we on the facts of this case, whether the Commission may refuse to
initiate an investigation on the basis of the existence of a contractual arbitration agreement between the
parties .
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discussed below , did our own review find
that
legislative
history
the
supports
Commission 's view .

the Commission must consider “ all legal and
equitable defenses ... in the determination of
violations of the statute ." Id . at 7329 (emphasis
added ).

II .
The Commission argues that such a reading
of section 337(c ) limits ITC discretion too
narrowly because the statute also provides that
“ [ a ]ll legal and equitable defenses may be
presented in all cases. " 19 U .S .C . § 1337(c ).
While we agree with the Commission that an
arbitration agreement may be considered an
equitable defense in certain circumstances ,7
given section 337's text and its legislative
history , the Commission 's understanding of the
provision is too expansive and , if adopted by
this court , would severely limit the protection
afforded by the statute .
The Commission argues that it “ has
authority pursuant to section 337 (c ) to
terminate an investigation without making a
determination regarding unfair acts after
considering the assertion of a defense ." Gov ’ t
Br. at 13. However , this reading by the
Commission only underscores its confusion as
to what the “ presentation ]" of “ [ a] ll legal and
equitable defenses" provision entails. While
the statute does require the Commission to
consider defenses , nowhere in the text does
language appear permitting termination of an
investigation without concluding , as section
337(c) commands , whether a violation exists.
Clearly , a defense asserted under the “ all
defenses" provision would allow the
Commission to find that no violation exists or
to temper any relief ultimately granted , but
neither the plain language of the statute nor the
legislative history suggests that any defense
raised should excuse the Commission from
making any determination whatsoever. The
report of the Senate Finance Committee states,
“ section 337(c ) ... require[s ] that the
Commission determine whether there is a
violation of this section in each investigation it
conducts ." S . Rep. No . 1298, 93d Cong . , 2d
Sess. 195 , reprinted in 1974 U .S . Code Cong.
& Admin . News 7186 , 7328 (emphasis added ).
The joint committee report further states that

The legislative history also makes clear that
the “ all defenses" provision was not intended
to deprive the Commission of its jurisdiction to
conclude section 337 investigations , but rather
to afford the accused party a “ full due process
hearing" before the Commission “ determine ]
whether there is a violation ... in each
investigation it conducts ." Id . at 7328
( emphasis added ) . Section 337(c ) 's legislative
history convincingly establishes that the “ all
defenses" provision was enacted to protect the
public interest “ in cases where there is any
evidence of price gouging or monopolistic
practices in the domestic industry" by the
complainant . Id . at 7330. The provision also
allows “ the Commission to review the validity
and enforceability of patents ." Id . at 7329. To
adopt the Commission 's reasoning that an
equitable defense can be raised to abort an
inquiry before the public interest can be
considered , turns the purpose of section 337 on
its head .

^

This construction of the “ all defenses"
provision is in no way contrary , as the
Commission contends , to the reasoning of
Young Eng ’ rs Inc. v . United States Int ' l Trade
Comm 7? , 721 F. 2d 1305 , 219 USPQ 1142
( Fed . Cir. 1983) , in which this court held that
the Commission could consider the res judicata
effect of a judicial determination . Id . at 1316,
219 USPQ at 1150. The Commission argues
that “ [ t ] his reasoning is particularly relevant to
this case given the Commission ’ s finding that
an arbitration proceeding would provide the
same , and possible |sic] more remedies than
remedies available in the Commission
proceedings." Gov’ t . Br . at 27. What the
Commission fails to recognize , however , is that
no arbitral award had yet been made in this case
against which res judicata could have applied .
In any event , the relevant threshold issue is not
the availability of remedies but whether the
Commission can avoid its statutorily mandated
duty to reach a determination because of a

7 See e. g . , Shanferoke Coal & Supply Corp. v. Westchester Service Corp . , 293 U .S. 449 , 452 ( 1935)
( “ the special defense setting up the arbitration agreement is an equitable defense") (emphasis added );
Hilti , Inc . v . Oldach , 392 F. 2d 368 , 371 ( 1 st Cir . 1968 ) ( upholding assertion of defense of arbitration ) .
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private arbitration agreement .8 In addition , the
res judicata effects of a collateral proceeding ,
whether in another judicial or administrative
forum , go to the merits of a complainant’ s
claim , and not to the exercise of jurisdiction of
the tribunal . Even in Young Engineers , despite
consideration of the res judicata effects of a
judicial decision , the Commission was not
excused from making a final determination on
the existence of violations. Although , as the
Commission points out , this court stated that
“ if a second court proceeding would be
precluded , there seems [ to be] no reason that
the Commission must devote time and attention
to the matter,” it went on to add that preclusion
only applied to that “ phase ” of the claim
already litigated . Id . at 1315 , 219 USPQ at
1151 . Thus , the defense of res judicata did not
prevent the Commission from reaching a final
determination of violation , but simply excused
it from reopening an already fully and fairly
litigated fact issue.-

III.
Finally , as noted above , the Commission
based its decision not on the grounds advanced
by the Commission on appeal , but solely on the
broad federal policy favoring arbitration ,
especially in international transactions. The
Commission 's decision to terminate the instant
investigation , as well as that in the Fluidized
Bed case cited by the ITC , relied heavily on
Mitsubishi, in which the Supreme Court held
that an agreement to arbitrate conflicts arising
from an international contract should be
enforced by an American district court , even
though the claims were based on the antitrust
laws and not the contract’s terms. 473 U .S. at
629. Underlying its decision , the Court said ,
was the “ emphatic federal policy in favor of
arbitral dispute resolution , ” which “ applies
with special force in the field of international
commerce. ” Id . at 631 .

However , while we disagree with Farrel’ s
characterization of Mitsubishi as simply
holding that “ certain statutory , antitrust claims
[ are] arbitrable , ” we ultimately conclude that
the rationale of Mitsubishi does not support the
ITC’ s termination of the instant proceeding .
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Mitsubishi' s reasoning rests in large part on the
Federal Arbitration Act , 9 U .S .C. § 1 , et seq .
(1988), which , by its terms, has particular
relevance to judicial recognition of arbitration
agreements. The Commission , of course, is not
a court , and it has exclusive jurisdiction to
administer section 337 , which lacks provisions
allowing for private enforcement either in the
courts or through arbitration .
Even assuming , arguendo , that the strong
preference for enforcement of arbitration
agreements extends beyond the courtroom
doors , section 337 actions are still excluded
from its ambit. As the Supreme Court noted in
Mitsubishi , not “ all controversies implicating
statutory rights are suitable for arbitration , ”
473 U .S . at 627, and
[ j]ust as it is the congressional policy
manifested in the Federal Arbitration Act
that requires courts liberally to construe the
scope of arbitration agreements covered by
that Act , it is the congressional intention
expressed in some other statute on which the
courts must rely to identify any category of
claims as to which agreements to arbitrate
will be held unenforceable.
Id .

Among the various factors which indicate
whether a statutory claim is not arbitrable is
Congress' intent to waive the right of access to
a particular decision making forum . Id . at 628.
Such evidence , the Court explained , “ will be
deducible from the text or legislative history [of
the statute]. Having made the bargain to
arbitrate, the party should be held to it unless
Congress itself has evinced an intention to
preclude a waiver of judicial [or administrative]
remedies for the statutory rights at issue. ” Id .
(citations omitted ).
Farrel argues that section 337(a )’s provision
that violations, “ when found by the
Commission to exist shall be dealt with , in
addition to any other provision of law ," clearly
evinces Congress’ intent that section 337’ s
protection and procedures cannot be waived by
an arbitration agreement . Farrel Br . at 22-23.
By this language , “ Congress implicitly

8 In any event, it appears quite possible that , in exercising its broad discretionary powers to fashion an
appropriate remedy , the Commission can consider remedies ordered by an arbitral forum . That such
discretion may be available does not excuse it from reaching a determination of what remedy is
appropriate .
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recognized that more than one proceeding
might result from its statutory scheme. ” In re
Convertible Rower Exerciser Patent Litigation ,
616 F. Supp. 1134, 1143, 228 USPQ 726 , 732
( D . Del . 1985). Indeed , the legislative history
of section 337 indicates that the statute was
designed to supplement other provisions of law ,
which were viewed as inadequate to fully
protect U .S. industries from unfair foreign
trade practices .9
Furthermore, section 337( b)( 1 ) , limiting the
discretion of the Commission to suspend
investigations, provides additional evidence
that Congress views the Commission 's role in
investigating possible violations as unique and
beyond the scope of purely private
enforcement. Section 337( b )( 1 ) allows the
Commission to toll from the statutorily imposed
one-year or 18-month limitations for
completion on an investigation , “ any period of
time during which such investigation is
suspended because of proceedings in a court or
agency of the United States involving similar
questions concerning the subiect matter of such
investigation. ” 19 U .S.C . § 1337( b )( 1 )
(emphasis added ) . Clearly , this language
indicates that Congress not only envisioned the
Commission retaining jurisdiction while a
concurrent proceeding progressed , but it also
strongly suggests that the only other fora that
may effect an ongoing investigation are federal
government agencies and courts. By not
exercising its jurisdiction simply because of a
contractual arbitration clause, the Commission
“ givjes] greater deference to an arbitral
tribunal than ... a U . S . District Court.” Dissent
from Comm ’ n Op. at 2 . Such strained logic
cannot comport with the complex statutory
trade scheme Congress has fashioned over the
last seventy years.

In any event , while Mitsubishi did address an
international arbitration agreement , more on
point to the facts here , we believe , is Gilmer v .
,
Inter state /Johnson Lane Corp . ,
U .S .
111 S Ct . 1647 ( 1991 ), decided after the
Commissions decision in this case . In Gilmer ,

the Supreme Court held that a claim under the
Age Discrimination in Employment Act
( “ ADEA ” ) , 29 U .S .C . § 621 , et seq . ( 1988 ),
can be subjected to compulsory arbitration
pursuant to an arbitration agreement , with the
arbitration agreement acting as a waiver of the
right of access to a judicial forum . Although
the Court stated that “ [ i ]t is by now clear that
statutory claims may be the subject of an
arbitration agreement , ” it recognized the
different effect that an arbitration agreement
has on the judicial and administrative tribunals'
proper exercise of jurisdicton Id . at 1652.
Like Farrel , which sought relief both in the
district court and at the Commission , the
petitioner in Gilmer sought to enforce his rights
under ADEA in the district court and at an
administrative agency , the Equal Employment
Opportunity Commission ( “ EEOC ” ). The
Supreme Court , however , noted that the
arbitration agreement operated as a waiver of
the right of access only to the judicial and not
U .S. at
the administrative forum . Gilmer ,
, 111 S. Ct . at 1653 ( “ An individual ADEA
claimant subject to an arbitration agreement
will still be free to file a charge with the EEOC ,
even though the claimant is not able to institute
a private judicial action . ” ). Answering the
concern that employers could circumvent
ADEA by requiring an arbitration clause in
employment contracts, the Court explained that
EEOC review and enforcement were not
precluded :

_

Indeed , Gilmer filed a charge with the
EEOC in this case . In any event , the
age
combating
EEOC's
role
in
discrimination is not dependant on the filing
of a charge ; the agency may receive
information concerning alleged violations of
the ADEA “ from any source , ” and it has
independent authority to investigate age
discrimination . (Citations omitted . )
; 111 S. Ct . at
U .S . at
Gilmer ,
1653. Because the Commission , like the
EEOC , is by statute available to a specific class

9 As this court has previously noted , in the Twelfth Annual Report of the United States Tariff
Commission 21 ( 1928) , the Commission stated :
Existing law , apart from section 1337 J , is wholly inadequate to protect domestic owners of patents from
violation of their patent rights through the importation and sale of infringing articles .
Lantiom Mfg . Co. v . United States Int j Trade Comm ' n , 799 F. 2d 1572, 1577, 231 USPQ 32, 36, 4 Fed .
Cir. (T) 131 , 136-37 ( 1986 ) .
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of complainants, has independent authority to
investigate alleged or apparent wrongs, and
possesses a statutory mandate to promote the
public interest , we see no compelling reason to
treat the Commission any differently than the
EEOC . Just as the EEOC’ s unique protection
may not be privately contracted away , neither
should the Commission 's. Therefore, we hold
that the Commission erred by relying on the
broad federal policy favoring arbitration as a
ground to terminate an ongoing section 337
investigation in circumstances where the statute
enumerates only two limited and specific
circumstances for terminations concededly not
present in this case .
CONCLUSION
The Commission acted contrary to law by
terminating an ongoing investigation because of

9

an arbitration agreement. The language of
337(c )
section
explicitly
limits
the
circumstances in which the Commission may
terminate an investigation without reaching a
determination as to whether a violation exists.
Neither of those circumstances was present
here . In any event , the authority the
Commission relies on is inapplicable to this
case . The Commission 's decision terminating
the instant investigation is reversed and the case
is remanded . On remand , the Commission
should reinstate its investigation of Farrel 's
complaint and determine , as the statute
requires , whether a violation of section 337
exists.
REVERSED AND REMANDED
COSTS
Each party is to bear its own costs.

[1180-047] PACIFIC & ARCTIC RAILWAY AND NAVIGATION COMPANY v
UNITED TRANSPORTATION UNION
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Judgment delivered December 30, 1991
Full text of judgment below
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Definition of fraud
Arbitration
Fraud by an arbitrator
Railroad company
suspending rail operations Union submitting members’ grievances to arbitration panel
Panel consisting of arbitrators for railroad , union , and a neutral arbitrator
Union
arbitrator contacting neutral arbitrator before hearing
Neutral arbitrator and union
arbitrator spending time together during hearing
Railroad withdrawing from
proceedings and seeking to vacate eventual award
Union
Court vacating award
appealing Whether neutral arbitrator guilty of fraud Federal Arbitration Act 9 United
States Code section 10( a ) .

—

—

—

—
—
—
—

—
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A railroad company suspended its rail operations which resulted in a number of union
members becoming unemployed . The members’ union submitted several grievances for those
members to a three- person arbitration board consisting of a railway arbitrator, a union
arbitrator and a neutral arbitrator. Unknown to the railroad, the union arbitrator and the
neutral arbitrator had been friends for 20 years, and the union arbitrator called the neutral
arbitrator a number of times before the hearings. The union arbitrator claimed that the calls
were to schedule the hearing, although the date had already been set.

On the first day of the arbitration hearings, the union arbitrator and the neutral arbitrator
were seen together by the railroad’s representatives. When the hearing reconvened the railroad
objected to the contacts between the union and the neutral arbitrator . The railway
representative pressed the allegations of impropriety and the neutral arbitrator informed him
that he could make no further record of the matter. The railroad then withdrew from the
hearing .
The hearings were continued with only the union present. At one point, the neutral
arbitrator advised the union arbitrator not to introduce a document because any document
introduced at the hearing could be produced during subsequent litigation. The neutral
arbitrator found in favor of the union , and the railroad sued to vacate the award, alleging that
Doyles Dispute Resolution Practice — North America
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the neutral arbitrator was biased. A second hearing took place to deal with another grievance .
The railroad refused to participate in these hearings, and again the neutral arbitrator found
for the union .
After a number of proceedings the District Court held for the railroad , finding that the
award was procured by fraud , that the award exceeded the arbitrator’s jurisdiction , and that
the arbitrator’s bias violated due process. The union appealed to the Court of Appeals.
The union argued that because of the strong federal policy favoring arbitration , fraud
under the applicable labor arbitration legislation should require an extremely high degree of
improper conduct , such as dishonesty . The union contended that fraud was not a proper
characterization of the neutral arbitrator’s actions. It sought to justify the contacts between the
union arbitrator and the neutral arbitrator by arguing that the arbitration was an informal
process in which strict courtroom rules did not apply . The union further contended that the
incident concerning the introduction of a document was immaterial because the rest of the
document was irrelevant to the issues in dispute.
Held: appeal dismissed .
1 . The test for fraud under the applicable legislation was the common law definition as
modified by the Federal Arbitration Act. That Act modified the common law by requiring a
greater level of improper conduct. This was required because of the limited power of review
available over arbitration awards under the applicable legislation.
2. The District Court had not believed the union arbitrator’s explanations for the
prehearing phone calls with the neutral arbitrator. Nor had it believed that those arbitrators
had been completely candid about their contacts and conversations. We have deferred to such
credibility judgments.

3. The District Court found that the union and the neutral arbitrator’s conduct went far
beyond mere informality. Such conduct constituted fraud under the applicable labor
legislation.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Eric R Hoffman ( Binn , Hochman & Melamed ) , Mayfield Heights, Ohio , with A Lee
Petersen , Anchorage, Alaska, for the appellant.
Richard K Walker ( Winston & Strawn ), Washington DC , with whom James T Robinson
(Gorsuch , Kirgis, Campbell , Walker & Grover ), Denver , Colorado , for the appellee.

Before: Wright , SCJ , Smeed and Schroeder , CJJ .
Sneed Circuit Judge: This appeal concerns a
labor dispute and arbitration that began nearly a
decade ago when the railroad suspended its
railway operation between Skagway , Alaska
and Lake Bennett , Yukon Territory . Several
grievances were heard by a three-member
arbitration panel . The union prevailed on the
grievances relevant here. The railroad sued to
vacate the awards , alleging that the third
member of the panel , the supposedly neutral
arbitrator, was biased . The district court held
for the railroad , finding a due process violation .
This court remanded in an earlier appeal ,
directing the district court to address the
statutory grounds for vacatur . The district court
did so, and again vacated the award .

H80-047

Specifically , the district court found that the
award was procured by fraud , that the award
exceeded the arbitrator’s jurisdiction , and that
the arbitrator's bias violated due process . The
union appeals these findings. We affirm , on the
basis that the award was procured by fraud . We
do not reach the other issues addressed by the
district court .

I . FACTS AND PROCEEDINGS BELOW
In the fall of 1982 , after Pacific and Arctic
Railway and Navigation Company suspended
its rail operations, United Transportation Union
filed several grievances for its members who
were out of work . The grievances were
submitted to a three- person arbitration board
© 1992 CCH International
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consisting of J . W . Mills from the railroad ,
Kenneth Levin from the union , and Arthur
Sempliner, a supposedly neutral arbitrator.
Unknown to the railroad , Levin and Sempliner
had been friends for 20 years. Also unknown to
the railroad , Levin telephoned Sempliner a
number of times before the hearings. The calls
followed by less than 24 hours a Canadian
panel 's issuance of decisions in a closely
related case . Levin said the calls were to
schedule the hearing , even though an earlier
written agreement had already set the date .
The hearing took place on December 14 and
15 , 1982 , in Seattle , Washington . During the
first day of the hearing , Mills asked Sempliner
to dinner . Mills planned to ask Levin to join
them if Sempliner accepted . Sempliner
declined the invitation . He did not mention
having made other plans with Levin .

After the close of proceedings on the first
day , Levin and Sempliner spent ten to twenty
minutes in Sempliner’ s hotel room . Railroad
representatives unexpectedly crossed paths with
them as they were leaving the room headed
for dinner. The railroad’ s attorney , James
Robinson , testified that he was “ dumbfounded ” to see them together. He directed
Mills to join them , but Levin and Sempliner
had left by a side door, and Mills was unable to
locate them . Levin and Sempliner had dinner
together . Levin paid for the dinner .
The next morning, Levin and Sempliner
were seen together again at breakfast . When the
hearing reconvened , the railroad objected to the
ex parte contacts between Levin and Sempliner,
and requested an explanation . Sempliner grew
angry and hostile. A heated exchange
developed between Sempliner and the
railroad’ s attorney , Robinson . Sempliner
repeatedly interrupted Robinson’ s statements.
He characterized the railroad ’s allegations of
impropriety as “ drivel ” , and stated that the
railroad had “ no right to know ” about Levin
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and
Sempliner’ s
activities
together .
Subsequently , Levin was sworn as a witness.
He began to rebut the railroad’ s allegations.
After further exchanges between Sempliner , the
“ neutral ” , and Robinson , Sempliner finally
told Robinson , “ [ Y ]ou can make no further
record . ” 1 At this point , the railroad withdrew
from the hearing .

After a brief recess, Sempliner continued the
proceedings with just the union present . The
union presented its case through Levin . Levin
introduced a number of exhibits into evidence.
At one point , Levin began to introduce a
document . Sempliner , no longer even in
appearance “ neutral ” , instructed the reporter
to go off the record and then , believing himself
to be off the record , advised Levin that the
railroad could require any document introduced
at the hearing to be produced in subsequent
litigation . Sempliner then repeated his
instruction to go off the record . When the
record resumed , Levin introduced only a single
page of the document . Toward the close of the
hearing , Sempliner twice announced that the
matter was heard and submitted , only to reopen
the record for additional statements from Levin
and himself .

Sempliner ruled in favor of the union . This
ruling included an interpretation of a certain
disputed clause in the collective bargaining
agreement . The railroad asserted that this
clause was operative only in case of a
permanent shutdown of operations, while the
union asserted that either a permanent or a
temporary shutdown would trigger the clause.
Sempliner accepted the railroad 's reading of the
clause , but ruled that the railroad had failed to
prove its 1982 shutdown was not permanent .
Thus , he found that the clause was operative
and worked to the benefit of the union . This
ruling was made despite the fact that both the
railroad and the union agreed the suspension of
operations was intended to be temporary , and

1 . The exchange that included this statement proceeded as follows:
THE ARBITRATOR [SEMPL1NERJ : Sir, I don’ t care what your plans are. Now , will you stop
interrupting the board ? If you say you ’ re through , you’ re through .

MR . ROBINSON: I ’ m making a record . Are you preventing me from making a record ?
THE ARBITRATOR: No, you can make no further record.
MR . ROBINSON: I can make no further record?
THE ARBITRATOR: As far as I’ m concerned , you ’ ve said everything you can say .
Doyles Dispute Resolution Practice — North America
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an explicit disclaimer by the union that the
shutdown was permanent . Early in 1983, the
railroad sued to vacate Sempliner's awards.
The public law board held a second hearing
in Skagway in the fall of 1983 to deal with
another grievance . The railroad took the
position that it had withdrawn from the public
law board , and refused to participate in the
hearing . Before the hearing , Levin telephoned
Sempliner several times. Although the two
arrived together in Skagway , Levin testified
they had met accidentally at the airport in
Juneau . The hearing lasted perhaps an hour,
and no record was kept . Levin and Sempliner
remained in Skagway for several days
thereafter , during which time they went on
fishing trips and took meals together . Sempliner
again ruled for the union .
As stated above, this is the second time this
case had been before us . This time the union
appeals the district court’s findings that
Sempliner’ s actions were the functional
equivalent of fraud , that his award exceeded the
board ’s jurisdiction , and that his bias violated
due process. We have jurisdiction under 28
U .S.C. §1291 .
II. STANDARDS OF REVIEW
Review of an arbitration award under the
RLA is “ ‘among the narrowest known to the
law’ ” . International Ass’ n of Machinists &
Aerospace Workers v. Southern Pac . Transp .,
626 F. 2d 715, 717 (9th Cir. 1980) (quoting
Diamond v. Terminal Ry . Ala . State Docks , 421
F. 2d 228, 233 (5th Cir . 1970)). Judicial review
of such awards is limited to whether ( 1 ) the
board failed to comply with the Act , ( 2) the
board failed to confine itself to matters within
its jurisdiction , and (3) the board or parties
used fraud or corruption to obtain the award .
Union Pac . R .R . v. Sheehan , 439 U .S. 89, 93
( 1978 ); 45 U .S .C . § 153 First (q ) . The standard
of review we employ is whether the award was
obtained by fraud .

We review de novo whether the district court
applied the correct test for fraud . See Toyota of
Berkeley v . Automobile Salesmen' s Union , 834
F. 2d 751 , 755 (9th Cir . 1987 ) , cert , denied ,
486 U .S. 1043 (1988). Factual findings on
fraud claims are reviewed for clear error.
Northwest Acceptance Corp . v . Lynnwood
Equip . , 841 F.2d 918, 922 (9th Cir . 1988 );
Arrington v . Merrill Lynch , Pierce , Fenner &
Smith , Inc., 651 F. 2d 615 , 619 (9th Cir . 1981 ).
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III . ANALYSIS
A . Definition of Fraud
The RLA does not define fraud . Nor have the
courts determined what constitutes fraud under
§ 153 First (q ) . At common law , fraud was
established if the plaintiff proved that ‘‘the
defendant made false representations of
material fact , intended to induce plaintiff to act ,
the representations were made with knowledge
of , or reckless disregard for , their falsity , and
the plaintiff justifiably relied upon those false
representations to [ its ] detriment ” . Bulgo v.
Munoz , 853 F. 2d 710 , 716 (9th Cir. 1988 ). In
reviewing for fraud under § 153 First (q ) , one
court listed bribery as an example of the kind of
fraud that this provision was aimed at
preventing . Pitts v. National R .R . Passenger
Corp . , 603 F. Supp. 1509 , 1517 ( N . D. Ill .
1985 ).
Both the Federal Arbitration Act , 9 U .S .C .
§ 10(a ) , and Federal Rule of Civil Procedure
60( b)( 3) require that fraud be proven by clear
and convincing evidence , not be discoverable
by due diligence before or during the
proceeding , and be materially related to the
submitted issue. iMFarge Conseil et Etudes ,
S .A. v . Kaiser Cement & Gypsum Corp ., 791
F. 2d 1334 , 1339 (9th Cir. 1986); Bonar v .
Dean Witter Reynolds , Inc . , 835 F.2d 1378,
1383 ( 11 th Cir. 1988 ); see also Dogherra v .
Safeway Stores , Inc ., 679 F. 2d 1293, 1297 (9th
Cir. ) (obtaining an award through perjury is
fraud ), cert , denied , 459 U .S. 990 (1982). An
appearance of impropriety is not sufficient to

establish bias under the Arbitration Act . Toyota
of Berkeley , 834 F. 2d at 755 .
The union argues that because of the strong
federal policy favoring arbitration , fraud under
§ 153 First (q ) should require ‘‘an extremely
high degree of improper conduct ” , such as
dishonesty . We agree and adopt as the test for
fraud the common law definition as modified by
the Arbitration Act . That Act modifies the
common law by requiring a greater level of
improper conduct . We believe this is required
because of the limited power of review we have
over arbitration awards under the RLA .
Fraud properly embraces a situation in which
the supposedly neutral arbitrator exhibits a
complete unwillingness to respond , and
indifference, to any evidence or argument in
support of one of the parties’ positions. See
Pitts , 603 F. Supp . at 1517 ( where one party
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bribes the supposedly neutral arbitrator, “ no
matter what the other party argues he is
doomed to lose because the case is not being
decided on its merits". ). As we discuss below ,
Sempliner’ s conduct easily fits within that
definition .
B . Applying the Definition
The union insists that fraud is not a proper
characterization . It justifies Sempliner and
Levin’s ex parte contacts by asserting that
arbitration is an informal process in which strict
courtroom rules do not apply . It contends that
Sempliner's relationship with Levin was not
improper and that there was no evidence that
the two men discussed the matter they were
arbitrating .
The union 's position cannot be reconciled
with the district court’ s findings of fact . In
particular, the court initially found that “ there
can be considerable question l ] as to whether
Sempliner retained any degree of impartiality .
He was actively taking the union 's part and
shaping the record in order to sustain any award
he intended to make’’ . On remand , the court
further found that
[ i ] n light of the entire record , including the
procedural improprieties; the egregious
non -disclosures and unbelievable post facto
explanations by Levin and Sempliner;
Sempliner's assumption of an advocate’ s
role and active assistance to the union in
shaping the record so that it might support
his awards; the numerous ex parte
Levin
and
between
communications
Sempliner; Sempliner’ s acceptance of
gratuities and other favors from Levin or
union officials; the actual and demonstrated
bias of Sempliner and the irrational awards
that are the product [of ] Sempliner's bias
and favoritism , I conclude that the awards
are tainted by the functional equivalent of
fraud ...
As one would expect , no direct proof exists
that Levin talked to Sempliner about the merits
of the case . Levin , however, did admit that he
and Sempliner had talked about one of the
union negotiators , whose post - bargaining report

the union used as evidence to show that the
agreement included lifetime employment . In
addition , the district court did not believe
Levin 's explanations for the prehearing phone
calls with Sempliner . Nor did it believe that
Doyles Dispute Resolution Practice
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Levin and Sempliner had been completely
candid about their contacts and conversations.
As an appellate court , we defer to such
credibility judgments. Anderson v . Bessemer
City , 470 U . S. 564 , 575 (1985). The court’s
rejection of Levin’s testimony , especially when
neither he nor Sempliner mentioned any of their
connections or contacts until they were
confronted by railroad representatives , was not
clear error .

Even if Levin and Sempliner did not discuss
the merits of the case , their ex parte contacts
afforded Levin an opportunity to probe
Sempliner’ s mood and general attitude and then
to prejudice Sempliner . The court found that
Sempliner revealed his prejudice when he
interrupted Levin at the hearing and
recommended that Levin offer only a part of a
document into evidence . Although the union
asserts that the railroad could have introduced
the entire document had it remained at the
hearing , and contends that the incident was
immaterial because the rest of the document
was irrelevant to the issues at hand , the district
court could properly find that Sempliner’s
recommendation was driven by his concern
about the document’ s impact should the award
be challenged in court .
The district court rejected the union 's
argument that , inasmuch as arbitration is an
informal process where ex parte contacts are
common and acceptable , any “ procedural
improprieties" in the instant case were
permissible . The court found that although
arbitration is usually informal , the railroad and
the union had a practice of conducting more
formal hearings. It based this finding on
testimony of another neutral arbitrator who had
presided over previous railroad and union
grievance hearings. Of course , the railroad 's
expectations do not fix the bounds of acceptable
conduct for arbitrators . Nor do we decide how
informal an arbitration proceeding properly
may be . But the district court could properly
find , as it did , that Levin and Sempliner 's
conduct went far beyond mere informality .

Moreover, the district court found that
Sempliner totally disregarded the railroad 's
arguments in arriving at his decision . As
pointed out above , such conduct is, as a matter
of law , fraud . While the breakdown of the
arbitration proceedings on the second day of the
Seattle hearing could simply have been a
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product of heated tempers and the parties'
conflicting expectations of proper conduct , the
district court found otherwise. We cannot say
its finding was clearly erroneous.

“ ‘Congress specifically intended in the RLA
to keep railroad labor disputes out of the
courts .’ ’’ Edelman v . Western Airlines , Inc .,
892 F. 2d 839, 843 (9th Cir. 1989) (citation
omitted ). The RLA 's statutory scheme
facilitates labor arbitration awards by
discouraging appeals. However, neither the law
nor sound principles of labor arbitration require

that fraud be insulated from judicial review .
The case before us is one of the very rare cases
in which judicial review is warranted . We hold
that the conduct of Sempliner and Levin was
fraud for purposes of RLA § 153 First (q ).

IV . CONCLUSION
The portion of the district court 's order
directing that the arbitration award be vacated
due to fraud is affirmed . We do not reach the
other issues addressed by the district court .
AFFIRMED.

[ 80-048] RLI INSURANCE COMPANY v KANSA REINSURANCE COMPANY LTD
United States District Court (SD New York )
Judgment delivered November 11, 1991
Full text of judgment below
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Application of American Arbitration Association
Selection of umpire
Arbitration
Rules to reinsurance arbitration American insurance company entering into agreement
Parties submitting
Agreement containing arbitration clause
with Finnish reinsurer
Parties disagreeing on selection procedure for arbitration panel
dispute to arbitration
Reinsurance
Insurance company petitioning court to appoint American umpire
Whether the
company cross - petitioning court to appoint umpire from neutral country
arbitration clause incorporated the AAA Rules which required the appointment of a neutral
umpire American Arbitration Association , Rule 16 .

——
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An American insurance company and a Finnish reinsurance company entered into a
reinsurance agreement which contained an arbitration clause . A dispute arose as to the parties’
respective obligations under the agreement , and the insurance company demanded that the
dispute be arbitrated .
Under the arbitration clause disputes were to have been submitted to three arbitrators,
one to have been chosen by each party and the third by the two so chosen. If the two arbitrators
had failed to agree in the selection of the third , each was to have nominated three individuals ,
of whom the other would have declined two. The final decision would then have been made by
drawing lots. Except as provided by the arbitration clause , arbitration was to have been based
upon the procedures of the American Arbitration Association.

When the time came for the parties to submit their suggestions for the umpire they
deadlocked . The reinsurance company claimed that the parties were required to choose an
umpire who was neither Finnish nor American , while the insurance company claimed that an
American could serve as the umpire. The insurance company petitioned the District Court to
appoint an arbitral umpire from its list of suggested referees , and the reinsurance company
cross-petitioned the Court to appoint an umpire from its list of referees.
The reinsurance company contended that the AAA Rules governed every issue not
specifically addressed by the arbitration clause. Therefore, since AAA Rule 16 applied to the
parties’ selection of the umpire , the parties were required to choose an umpire from among the
nationals of a country other than that of any of the parties.
The insurance company argued that the arbitration clause dictated all of the rules and
procedures that were applicable to the selection of the arbitral panel , and implicitly excluded
any other rules and procedures.
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Held: petition dismissed , cross- petition granted in part .

1 . The agreement’s only limitation on the application of the AAA Rules was the clause
stating “ except as provided above” . Such a limitation could not have invoked only those Rules
that the parties had wished to adopt for a particular purpose. Rather , it excluded only those
Rules that , in the arbitration clause , the parties: had explicitly altered by the inclusion of their
own terms in the agreement; or had explicitly repudiated .
2. Because the arbitration clause was silent as to the nationality of the three arbitrators,
Rule 16 applied to the parties’ arbitration process.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
T Richard Kennedy , Larry P Schiffer and James P Tenney ( Werner & Kennedy ) New York ,
NY , for the petitioner .
James A Greer II and Mary LB Betts ( LeBoeuf , Lamb , Leiby & McRae ) New York , NY , for
the respondent .

Before: Mukasey , DJ .

Michael B . Mukasey , U .S. D.J .: RLI
Insurance Company petitions the court pursuant
to 9 U .S.C . §§ 5 and 206 ( 1970 & Supp. 1991 )
to appoint an arbitral umpire from its list of
referees.
Kansa
Reinsurance
suggested
Company , Ltd . cross- petitions the court to
appoint the umpire from its list of suggested
referees. For the reasons set forth below , the
petition is denied and the cross- petition is
granted in part and denied in part .

I
As the names suggest , petitioner is an
insurance company and respondent is a
reinsurance company . Petitioner is based in
Illinois , respondent in Finland . The two entered
into a reinsurance contract (the “ Treaty") in
1980 , which they renewed through December
31 , 1982. Apparently , “ losses continued to
accrue after 1982 on contracts re insured during
the Treaty period " . ( Resp . Mem . at 2. ) In
February 1986 , petitioner asked Respondent to
“ perform certain ongoing obligations under the
Treaty ". ( Pet. 1) 5. ) At that time, Respondent
“ raised questions as to whether RLI and its
managing general agent had written the
business in accordance with the Treaty terms".
( Resp . Mem. at 2 . ) The parties attempted for
two years to resolve the ensuing dispute over
the Treaty obligations. On February 23, 1988 ,
petitioner demanded arbitration pursuant to
Article XVII , the Treaty’ s arbitration clause.
( Pet . H 6. ) Article XVII sets forth qualifications
and procedures for selecting a three- member
panel of arbitrators. Under Article XVII, each
party is entitled to designate one arbitrator; the

two party arbitrators then select a third
arbitrator to act as umpire . Both parties
appointed their arbitrators. ( Pet . Mem . at 2 ;
Resp. Mem . at 2. ) When it came time for the
parties to submit their suggestions for the
umpire , however, they deadlocked . Respondent
contended , as it continues to do, that the
concluding provision of Article XVII , which
incorporates by reference the commercial
arbitration rules of the American Arbitration
Association ( “ AAA " ) , required the parties to
choose an umpire who was neither Finnish nor
American .
Petitioner
contested
this
requirement , claiming that it was free under
Article XVII to suggest Americans to serve as
umpire . In fact , for the past three years , the
parties have alternated between attempting to
settle the underlying Treaty dispute and
haggling over the appointment of the umpire.
( Pet . K 8 . ) While respondent has submitted a
list of three international nominees, of whom
one is now deceased , petitioner has submitted a
list of three American nominees. Respondent
refuses to accept petitioner’s list; petitioner
refuses to alter its list .

II
The sole question at hand is what effect
Article XVII has on the Treaty 's incorporation
by reference of the American Arbitration
Association ( “ AAA") Rules of Commercial
Arbitration . Specifically , the parties dispute
whether the existence and substance of Article
XVII preclude the application of AAA Rule 16.
Article XVII provides for arbitration of disputes
arising between the parties as to “ the
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interpretation , performance, or breach ” of the
Treaty and requires that:
[SJuch disputels], upon the written request
of either party , will be submitted to three
arbitrators, one to be chosen by each party
and the third by the two so chosen . If either
party refuses or neglects to appoint an
arbitrator within thirty ( 30 ) days after
receipt of written notice from the other party
requesting it to do so , the requesting party
may appoint both arbitrators . If the two
arbitrators fail to agree in the selection of a
third within thirty (30) days of their
appointment , each will nominate three
individuals , of whom the other will decline
two. The final decision will be made by
drawing lots. All arbitrators will be active or
retired officers of insurance or reinsurance
companies or Lloyd ’s London Underwriters
and will not have personal or financial
interests in the result of the arbitration .
Article XVII concludes as follows: “ Except
as provided above , arbitration will be based
upon the procedures of the American
Arbitration Association . ”
Petitioner claims that Article XVII dictates
all the rules and procedures applicable to the
selection of the arbitral panel , implicitly
excluding any others ( Pet . Rep . Mem . at 5 );
respondent contends that the AAA rules govern
every issue not addressed specifically by Article
XVII . ( Resp. Mem . at 4, 6-7 . ) In particular,
respondent argues that Rule 16 applies to the
parties' selection of the umpire , requiring them
to choose an umpire who is neither Finnish nor
American . AAA Rule 16 provides: “ If one of
the parties is a national or resident of a country
other than the United States, ... the neutral
arbitrator shall , upon the request of either
party , be appointed from among the nationals
of a country other than that of any of the
parties. ” AAA Commercial Arbitration Rules,
Rule 16 ( 1988 ).

three- member arbitral panel , then Rule 16 does
not apply . If , however, the AAA rules apply
except where expressly altered or repudiated ,
then any AAA rule, such as Rule 16 ,
prescribing a procedure not explicitly addressed
by the Treaty , applies in the interstices of
Article XVII .

Petitioner argues that Rule 16 does not apply
to the parties because “ the major concerns of
the parties ... were provided ad hoc , by
agreement ” . ( Pet. Rep . Mem . at 5. ) From this ,
petitioner infers that “ all of the qualifications
and selection procedures for the arbitration
panel were set forth in full in the first half of
the Treaty 's arbitration clause ” , ( id . ) It is true
that , if Article XVII prescribes all the
qualifications and selection procedures for the

In construing the AAA incorporation clause ,
1 must give full effect to the plain meaning of
the language of that clause. The Treaty 's only
limitation on the AAA rules’ applicability is the
clause stating “ except as provided above ” .
Such a limitation does not invoke only those
rules that the parties wish to incorporate on an
ad hoc basis . Rather , it excludes only those
rules that , in the body of the arbitration clause ,
the parties: ( 1 ) explicitly alter by the inclusion

1f 80-048

As a threshold matter, petitioner challenges
the applicability of Rule 16 because, according
to petitioner, the Treaty invokes only AAA
“ procedures ” , not “ rules ” . ( Pet . Rep. Mem .
at 6. ) Apparently petitioner believes that a
requirement regarding the umpires’ nationality
is not a procedure, but rather a “ rule. ” This
argument , however, ignores that the AAA
procedures for selecting arbitrator(s) subsume
qualifications for serving as arbitrator . See,
e . g . , AAA Rules 13, 19. In fact , Rule 16 itself
sets forth a process by which one party may
invoke its requirement “ upon notice ” to the
other party .

Because neither evidence nor logic supports
an exclusion of Rule 16 from the list of
applicable AAA rules , the question at hand
turns on the interpretation of the Treaty clause
incorporating the AAA rules. To resolve
disputes over the meaning of arbitration
agreements , courts apply “ general state law
principles of contract interpretation ” . Barbier
v. Shearson Lehman Hutton Inc , 752 F. Supp.
151 , 156 (S . D. N . Y . 1990 ) , affd in part and
rev’ d in part on other grounds , 1991 U .S . App .
LEXIS 26 ,411 ( 2d Cir. Oct . 31 , 1991 ).
Although courts generally look to the intent of
the parties when interpreting contracts, here no
extrinsic evidence of the parties' intent with
respect to the meaning and effect of the AAA
incorporation clause exists. Therefore, I must
rely on the language of Article XVII to
determine the general applicability of the AAA
rules , and to determine the specific applicability
of Rule 16 to the parties' selection of the
umpire .

.
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of their own terms in the Treaty ; or ( 2)
explicitly repudiate .
Article XVII of the Treaty specifically
provides for the selection and qualifications of
the three arbitrators on the arbitral panel . The
parties specified that all three arbitrators must
be “ active or retired officers of insurance or
reinsurance companies or Lloyd 's London
Underwriters" and that none of the three will
have a " personal or financial interest in the
result of the arbitration". Article XVII ,
however, is silent as to the nationality of the
three of the arbitrators . Because Article XVII is
categorically silent on this point , I find that
Rule 16 does apply to the parties' arbitration

process .

In arguing that respondent has waived its
right to have the AAA rules apply ,1 petitioner
itself lends further support to the above
construction of the AAA incorporation clause.
Petitioner cites an arbitration authority who
asserts that the rules apply in full when they are
incorporated by reference .
Often times , parties reference the rules of
the American Arbitration Association
without understanding the full implication
of incorporation by reference . If AAA rules
are referenced ... those rules will govern the
proceedings in toto. The only exceptions are
provisions in the contract which are
inconsistent with the AAA rules and which
the AAA would view as having a
superseding effect.

T. Oehmke , Commercial Arbitration 149
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Ill
Because Rule 16 governs the parties'
selection of the umpire , petitioner’s list of
candidates is unacceptable . The dispute over
Rule 16’ s applicability , however , appears to
have been in good faith on both sides.
Therefore , because waiver requires voluntary
and intentional relinquishment of a known
right , RCM Sec . Fund , Inc . v. Stanton , 928
F.2d 1318, 1329 ( 2d Cir . 1991 ); Haley v .
Continental Casualty Co . , 749 F. Supp. 560 ,
566 ( D. Vt . 1990 ) , affd without op , 927 F. 2d
593 ( 2d Cir . 1991 ) , I do not find that petitioner
waived its right under Article XVII to nominate
three qualified candidates for umpire .
When faced with an arbitration clause , courts
must attempt to implement that clause as
written . See , e . g. , 9 U .S.C. § 5; ATSA of
California , Inc . v. Continental Ins . Co . , 754
F.2d 1394, 1395 (9th Cir . 1985 ); Pacific
Reinsurance Management Corp . v . Ohio
Reinsurance Corp ., 814 F. 2d 1324, 1329 ( 9th
Gir. 1987 ). Therefore , rather than appointing
an umpire at this time , I will allow the parties
to follow the terms of their agreement ,
including the prescription of Rule 16 . Each
party will submit a list of three qualified
candidates. Neither party is to submit the name
of any individual who is a national or resident
of either Finland or the United States . The
parties may then proceed with the process
outlined in Article XVII , each striking two of
its adversary 's candidates , with the parties then
drawing lots to choose between the remaining
two.

SO ORDERED.

( 1987 ) .

1 Petitioner bases its argument that respondent has waived completely its right to have the Treaty
arbitration governed by the AAA rules on respondent’ s failure to seek “ intervention of the AAA or the
invocation of its Rules during this lengthy period". ( Pet . Mem . at 11 - 12; Pet . Rep. Mem . at 9 . )
Petitioner , however , misconstrues the significance of any purported waiver of the various AAA
administrative rules. Even accepting petitioner’s claims, the most respondent has done is to waive its
right to have those specific rules apply . See, e.g. , AAA Rule 38 ( if “ any provision or requirement" is
not complied with and a party fails to object , that party will be deemed to have waived the right to
object ) .

Doyles Dispute Resolution Practice

—

North America

P0-048

Oriental Commercial & Shipping Co (UK) Ltd & Ors v Rosseel
(1992) Doyles DR Reps (North America) H80-049

75,574

-

[1(80 049] ORIENTAL COMMERCIAL & SHIPPING CO ( UK ) LTD & ORS
v ROSSEEL NV
United States District Court (SD New York )
Judgment delivered July 12, 1991
Full text of judgment below
Arbitration Enforcement of arbitration award Buyer and seller entering into contract
Dispute
Contract containing arbitration clause requiring arbitration in New York
Buyer and seller
arising and seller refusing to arbitrate Court ordering arbitration
agreeing that proceedings to confirm or vacate award to be brought in a specified court
Seller seeking court declaration that UK
Buyer seeking to enforce award in UK court
action barred by agreement Buyer requesting court to dismiss seller’ s action Whether
the agreement merely identified the forum for post -award proceedings or required that an
action to confirm or vacate the award must be commenced in the specified court .

—

—

—

—

—

—

—

—

—

—

The seller’s United Kingdom subsidiary and the buyer entered into a contract for the sale
of oil. The contract contained an arbitration clause which required the arbitration of all
disputes to take place in New York. When a dispute arose the buyer requested arbitration , but
the seller’s subsidiary asserted that the arbitration clause was unenforceable. The buyer
successfully applied to the District Court for an order to compel the seller’s subsidiary to
submit to arbitration. The buyer then sought to join the seller and the seller’s owner as parties
to the arbitration The seller unsuccessfully applied for a stay of this order.

.

The seller appealed , but because the Court lacked jurisdiction to hear the appeal, the seller
later agreed to withdraw the appeal on condition that:
“ The parties agree that any proceedings to confirm or vacate the arbitration award will
be brought in the United States District Court ... New York In any appeal therefrom,
the issues sought to be raised here can be raised at that time ”

.
.

The District Court ordered that the seller and the seller’s owner be joined as parties to the
arbitration , and the seller appealed again. At this time the seller became aware that the buyer
might seek to give effect to any arbitral award abroad without seeking confirmation of the
award in New York. Nevertheless, the seller agreed to withdraw the second appeal and signed
a second stipulation in identical terms with the first.

At the arbitration hearing an award was made in the buyer’s favor. The buyer then gained
an order from a London court to enforce the award under the provisions of the New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards. The seller filed
a new complaint in the District Court , seeking a declaratory judgment that the London action
was barred by the stipulation , and that the buyer was required to seek confirmation of the
award in New York. The buyer filed a motion for summary judgment or dismissal of the seller’s

.

complaint

The seller argued that the stipulation was ambiguous, and that the parties had specifically
agreed that there would be post-award proceedings in New York. It claimed that the first
sentence of the stipulation compelled the buyer to seek confirmation of the award in the District
Court The seller also argued that the stipulation must have had a purpose beyond identifying
the proper forum, and that that purpose had been to require that an action to confirm or vacate
the award would be filed.

.

The buyer contended that the stipulation was unequivocal, and that the choice not to seek
confirmation before applying for enforcement in London had not been in violation of the
agreement between the parties. It argued that the stipulation simply specified that if the buyer
had elected to confirm the award then the action would have had to have been brought in the
District Court.
Held: summary judgment granted

1(80-049
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1 . The first sentence identified the proper forum for any actions for confirmation or
vacation of the award , with no requirement that any such action had to have been brought at
all .
2. Since the seller had been placed on notice that the buyer could have sought to give effect
to the award abroad , the seller should have sought to clarify or amend the second stipulation
if it had believed that such action had been barred by the parties’ agreement . Its failure to do
so belied its assertion that it intended such an interpretation when it had entered into the
stipulation.

3. The seller had been informed that there was no appellate jurisdiction over the orders
compelling it to submit to arbitration. Thus in “ agreeing ” to withdraw its appeal the seller had
given up nothing to which it had been legally entitled . That being the case, there was no reason
to believe that the buyer would have consented to take some post-award action in this forum ,
as it would have had nothing to gain by such a move.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
S David Harrison ( Lesser & Harrison ) New York , NY , for the plaintiffs.
Arthur W Rovine and Grant Hanessian ( Baker & McKenzie ) New York , NY , for the
defendant .

Before : Sweet DJ .

Sweet , D.J .: Defendant Rosseel , N . V .
pursuant to Rule
to dismiss the
complaint of plaintiffs Oriental Commercial &
Shipping Co. ( U . K . ) , Ltd . ( “ OC&S- UK ") ,
Oriental Commercial & Shipping Co. , Ltd . ,
( “ OC&S") and Abdul Hamid Bokhari
( “ Bokhari" ) ( collectively , “ Oriental") , or in
the alternative, for summary judgment under
Rule 56. For the following reasons , the motion
for summary judgment is granted and the
complaint is dismissed .
THE PARTIES
OC&S is a Saudi Arabian corporation
engaged in the petroleum business. OC&S- UK
is an English corporation affiliated with OC&S.
Bokhari is a citizen and resident of Saudi
Arabia and is the principal owner of both
OC&S and OC&S- UK . Rosseel is a Belgian
corporation also engaged in the petroleum
business.
( “ Rosseel ” ) has moved
12( b)(6) , Fed . R .Civ . P. ,

THE FACTS
In 1984, OC&S- UK and Rosseel entered into
a contract for the sale of oil . When the
transaction was not completed as planned ,
Rosseel sought arbitration in New York
pursuant to an arbitration clause in the contract .
In support of this goal , Rosseel applied to the
Honorable Peter K . Leisure of this district for
an order compelling OC&S- UK to submit to
Doyles Dispute Resolution Practice

—

arbitration . OC&S- UK resisted this application
on the grounds that the arbitration clause was
unenforceable . After Judge Leisure granted
Rosseel ’ s request , Oriental Commercial &
Shipping Co . v . Rosseel , N .V . , 609 F. Supp. 75
(S . D . N . Y . 1985 ) , Rosseel sought to join
OC& S and Bokhari as parties to the arbitration ,
asserting that they were principals of
OC&S- UK . Oriental thereupon sought a further
stay of the arbitration on the grounds that only
OC&S and Bokhari were not subject to the
terms of the contract . After an evidentiary
hearing on the issue , Judge Leisure denied the
request for the stay on December 19, 1988 .
Oriental Commercial & Shipping Co . v .
Rosseel . N .V . , 702 F. Supp. 1005 (S . D . N . Y .
1988 ) ( “ the December Opinion " ).
Oriental filed a timely notice of appeal of the
December Opinion . However , during a
pre-argument conference in connection with the
appeal the Staff Counsel for the Second Circuit
suggested that the Circuit Court lacked
jurisdiction over the appeal and Oriental agreed
to withdraw it . However , in order to preserve
its rights for future resolution . Oriental insisted
on the addition of a stipulation to the standard
Second Circuit form for withdrawing an appeal .
The language agreed upon read as follows:
The parties agree that any proceedings to
confirm or vacate the arbitration award will
be brought in the U .S . D.C. , S . D . N . Y . In
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any appeal therefrom , the issues sought to
be raised here can be raised at that time .
( “ the Stipulation " ). After both parties had
signed the form , it was filed with the Clerk of
the Circuit Court and marked “ SO
ORDERED" by the clerk on May 15 , 1989.
On May 11 , 1989, Judge Leisure filed an
order dismissing the case in light of the
December Opinion . Oriental filed a second
appeal from this order , but again agreed to
withdraw it on the same terms , by means of a
second stipulation identical to the one entered
on May 15 . '
The arbitration between Rosseel and
OC&S- UK , OC&S and Bokhari took place in
January and May , 1990 , and in June the
arbitrators awarded Rosseel over $4 million .
An amended award was issued on August 16 ,
1990 ( “ the Award ” ) .

Thereafter , 2 Rosseel initiated proceedings
before the High Court of Justice in London
( “ the London Action" ) seeking to enforce the
Award under the provisions of the New York
Recognition
on
the
and
Convention
Enforcement of Foreign Arbitral Awards ( “ the
Convention ") . Oriental argued that this action
was barred by the Stipulation , which required
Rosseel to seek confirmation of the award in
the Southern District of New York before
attempting to enforce it abroad . After reviewing
the language of the Stipulation and the other
evidence presented and arguments raised by
Oriental , the High Court ruled that Stipulation
did not bar Rosseel’ s action and proceeded to
grant the application to enforce the award .
Rosseel , N .V . v. Oriental Commercial &
Shipping Co . , 1990 Folio No. 1623 (Q. B .
decided Oct. 5 , 1990 ) ( “ the London
Judgment").

required to seek confirmation of the Award in
this jurisdiction and that the Award was not
binding on the parties until such confirmation
was granted . Oriental ’ s stated goal in this
proceeding is to preclude Rosseel from
recovering on the Award until Oriental obtains
appellate review of Judge Leisure’ s rulings
enforcing the arbitration clause and extending
its reach to OC&S and Bokhari . Oriental did
not move to vacate the Award and its time to do
so has expired .
Rosseel filed the present motion on January
29 , 1991 , and it was argued and fully submitted
on March 8, 1991 .
DISCUSSION
Rosseel’ s motion seeks dismissal of the
complaint or summary judgment . Because both
sides have submitted affidavits and have relied
on materials outside of the pleadings , the
motion will be treated as one for summary
judgment .
The standards for summary judgment are
well- known . The court is not “ to weigh the
evidence and determine the truth of the matter
but to determine whether there is a genuine
issue for trial". Anderson v. Liberty Lobby ,
Inc . , All U .S. 242 , 249 (1986). Summary
judgment is warranted only if “ the evidence is
such that a reasonable jury could not return a
verdict for the nonmoving party ” . Id . at 248 .

1 . Arbitration Terminology and Procedure

Of primary importance in this case is the
distinction between confirming an arbitral
award and enforcing one. As the High Court
explained , before the Convention was adopted
a party seeking to enforce an arbitration award
rendered in one jurisdiction against a defendant
in a second jurisdiction was generally required
to seek leave to enforce the award in both the
During the pendency of the London Action , rendering jurisdiction and the enforcing
Oriental filed the present complaint , seeking jurisdiction . London Judgment at 5. Under the
declaratory judgment that the London Action ' Convention , it is no longer necessary to seek
was barred by the Stipulation , that Rosseel was leave to enforce in the rendering jurisdiction :

.

1 As discussed below Oriental ’ s initial appeal of the order compelling arbitration was untimely in light of
9 U .S .C. § 16. It is not at all clear that the same conclusion would have applied to the appeal from the
judgment dismissing the case . See 9 U .S.C. §16( a)(3) ( permitting appeal from “ a final decision with
respect to an arbitration that is subject to this title").

2 It is not clear from the record whether the London Action was filed before or after the arbitrators issued
the amended award in August .
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the party seeking to enforce an award may
proceed directly to the jurisdiction in which it
wishes to enforce the award and may apply
directly to that jurisdiction 's court for an order
of enforcement . Id . at 6.3
Thus , with the advent of the Convention , a
party to an American arbitration which seeks to
enforce the award abroad need not seek any
order from an American court . Therefore ,
confirmation proceedings in federal court are
now usually filed only where the prevailing
party seeks to enforce the award in this
country , when the Convention procedures
would be of no assistance .
The Second Circuit has explained the
difference between an action to enforce a
foreign arbitral award under the Convention
and one to enforce a foreign judgment
confirming an arbitral award , which must
proceed according to the normal rules for the
enforcement of foreign judgments . See Island
Territory of Curacao v . Solitron Devices , Inc . ,
489 F. 2d 1313, 1319 ( 2d Cir . 1973); Victrix
Steamship Co. v . Salen Dry Cargo A .B ., 825
F. 2d 709, 713-14 nn . 2 & 3 (2d Cir. 1987 );
Ocean
Waterside
Navigation Co. v .
International Navigation , Ltd . , 737 F. 2d 150 ,
154. In both of the latter two cases , the court
specifically commented that even after an
award had been confirmed in the foreign
making it enforceable as a
jurisdiction
it was still enforceable as a
foreign judgment
foreign award under the Convention ; the
foreign confirmation had simply increased the
options available to the enforcing party . It is
not clear whether such a broad approach to
enforcement would be adopted by the United
Kingdom . During oral argument , Rosseel
suggested that it would not be , that
confirmation here would have irrevocably
converted the Award to a judgment and made it
impossible to enforce it as an award under the
Convention , although it has cited no authority
in support of this contention .

— —

Thus in the absence of the Stipulation there
would be no question as to the propriety of
Rosseel 's action in refraining from further
proceedings in this jurisdiction and instituting
the London Action to enforce its award . The
only remaining question is whether the
Stipulation altered this conclusion .

2. The Stipulation is Not Ambiguous
Oriental 's primary argument is that the
language of the Stipulation is ambiguous , and
that the parties specifically agreed that there
would be post -award proceedings in this
district . Rosseel contends that the Stipulation is
unequivocal , albeit somewhat open -ended , and
that the choice not to seek confirmation before
applying for enforcement in London was not a
violation of the agreement between the parties.
Rosseel argues that the Stipulation simply
specifies that if Rosseel elected to confirm the
Award then the action would be brought in this
district . Oriental concedes , as it must , that the
Stipulation is at least susceptible to this
but
asserts
that
interpretation ,
other
interpretations are also possible , and that the
inherent ambiguity entitles it to introduce parol
evidence to support its proposed construction .
Oriental argues that the first sentence of the
“ any proceedings to confirm or
Stipulation
vacate the arbitration award will be brought in
can and should
the U .S . D . C . , S . D. N . Y ."

—

—

be interpreted to compel Rosseel to seek
confirmation in this jurisdiction . In the absence
of some specific language indicating that the
parties intended by their agreement to create a
condition that further proceedings would
necessarily take place , the first sentence is most
naturally understood as identifying the proper
forum for any actions for confirmation or
vacation of the Award which either party
elected to bring , with no requirement that any
such action be brought at all .4

3 In addition , a party may often avoid relying on the Convention by applying in the rendering jurisdiction
for an order confirming the award , which converts the award into a judgment which may be enforced
abroad under the appropriate procedures for enforcement of foreign judgments.
4 Under Oriental’s suggested interpretation , it would seem that the Stipulation also required Oriental to
seek to vacate the Award , a step which it elected not to take . Oriental claims that it could not have filed
an action to vacate because , aside from objecting to Judge Leisure 's order compelling OC&S and
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In further support of its position Oriental
asserts that it believed at the time it signed the
Stipulation that the agreement did require a
post -award proceeding to be brought in this
court , and that to read the language as narrowly
as Rosseel does would render the Stipulation
virtually meaningless. However , where the
language of a contract is itself unambiguous ,
neither the intention of the parties nor the
unintended
and
unfortunate
possibly
consequences of enforcing the agreement
according to its terms offers a basis for
modifying those terms. Waterman Steamship
Corp. v. United States, 595 F. 2d 91 , 96 ( 2d
Cir . 1979 ); United States v . 0.35 of an Acre of
Land , Westchester County , 706 F. Supp. 1064 ,
1070 ( S . D. N . Y . 1988 ). Because the Stipulation

cannot be considered ambiguous, this evidence
is irrelevant and therefore summary judgment
in Rosseel 's favor is appropriate .

3 . Oriental ' s Evidence Does Not Support Its
Interpretation of the Stipulation

Even if , contrary to the preceding
determination , it were found that the language
of the Stipulation was ambiguous , Oriental has
not adduced evidence which would establish
that its interpretation should apply . With
respect to the parties ' intention at the time the
Stipulation was signed , there is evidence that
prior to the signing of the second Stipulation ,
Oriental 's counsel had been put on notice of the
alleged ambiguity . In the London Action ,
Oriental 's New York counsel submitted an
affidavit in which he stated that Counsel for
Rossee had , prior to the arbitration , suggested
that Rosseel might seek enforcement of any
award in London rather than confirmation in
New York :

One of the grounds which I put forward then
was the agreement contained in the Joint
Stipulation and I went on to say that I could
see no justification in the light of the Joint
Stipulation for Rosseel to apply to the
English Court to confirm or give effect to an
award in its favour , such application falling

[sic] to be taken in the District Court . I
made that point well before Rosseel
obtained its arbitration award , and indeed
before the second Joint Stipulation was
entered into .
September 1 , 1990 Affidavit of S. David
Harrison 20 (emphasis added ). Thus even
before it signed the Stipulation withdrawing its
second appeal , Oriental had been placed on
notice that Rosseel believed that it could seek
to “ give effect to an award", abroad without
seeking confirmation in this jurisdiction . In
these circumstances Oriental should have
sought to clarify or amend the language of the
second Stipulation if it believed that such an
action was barred by the parties' agreement . Its
failure to do so belies its assertion that it
intended such an interpretation when it entered
the Stipulation .

.

Oriental 's second argument in support of its
construction of the Stipulation is that under
Rosseel 's interpretation the Stipulation is
virtually meaningless. Because the only real
connection between any of the parties and the
United States was the location of the arbitration
in New York , Oriental asserts that even without
the Stipulation any proceedings to confirm or
vacate would naturally take place in this forum .
Therefore , Oriental claims , the Stipulation
must have had a purpose beyond identifying the
proper forum , and that purpose was to require
that an action to confirm or vacate would be
filed .
While it is true that under Rosseel 's
interpretation the Stipulation may have little
meaning ,5 this fact does not offer much support
to Oriental . In order to interpret the Stipulation
it is necessary to consider each party ’ s position
at the time the agreement was signed . As
mentioned above , Oriental was informed after
filing its notice of appeal that there was no
appellate jurisdiction over the orders
compelling it to submit to arbitration . Oriental
claims that this jurisdictional defect was the
result of the then - recent enactment of 9 U .S .C .

Bokhari to participate in the arbitration it could find no fault with the conduct of the arbitration itself .
Therefore , it claims, an action to vacate would have been frivolous and would have subjected it to
sanctions under Rule 11 , Fed . R .Civ . P.
5 Of course , Oriental’s argument does not even consider the effect of the second sentence of the
Stipulation , which guaranteed that if any post-award action were brought in this court then Oriental
would be permitted to raise its objections to Judge Leisure’ s orders on an appeal from that action .
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§16 (originally enacted as § 15) , and in fact
A

specifically represented to the High Court of
Justice that prior to the November, 1988
enactment of this statute , “ the Circuit Court
would undoubtedly have had jurisdiction over
such an appeal ” . Harrison Aff .|
7. This
assertion is incorrect . Section 16 was enacted to
codify the law which already existed in this
Circuit , under which there was no appeal from
an order compelling arbitration . See Steele v.
L .F . Rothschild & Co. , 864 F. 2d 1 , 3 ( 2d Cir .
1988); see also Gulfstream Aerospace Corp . v.
Mayacamas Corp . , 485 U .S. 271 (1988 )
(repudiating Enelow - Ettelson doctrine under
which such orders were considered injunctive
and appealable under 28 U .S.C. §1292(a)( 1 ));
cf . McDonnell Douglas Finance Corp . v.
Pennsylvania Power & Light Co. , 849 F. 2d
761 , 764 ( 2d Cir. 1988) ( under Gulfstream
prior to enactment of §16 order denying
arbitration was not appealable ).
Thus in “ agreeing ” to withdraw its appeal
Oriental gave up nothing to which it was
legally entitled . That being the case , there is no
reason to believe that Rosseel would have
consented to a requirement binding it to take
some post-award action in this forum , as it
would have nothing to gain by such a move.
This is the same conclusion reached by the
High Court in the London Action . In discussing
Oriental ’s proposed interpretation of the
Stipulation , the court commented that
[That
interpretation ] would be an
extraordinary one. It [ would involve
Rosseel ] giving up valuable rights under an
no
for
award
binding
otherwise
From
substance .
of
consideration
[ Rosseel 's ] point of view there was no

commercial justification for such a
stipulation . ”
London Judgment at 7-8.
Therefore , even if the Stipulation were found
to be ambiguous , Oriental’ s evidence as to the
party ’ s intentions in signing the Stipulation
would not be sufficient to establish that the
agreement was intended to require a post-award
action to be brought in this district , and
therefore summary judgment is appropriate . 7

CONCLUSION
Oriental 's error in this case was in not filing

timely motion to vacate the Award .
Particularly when it became clear that Rosseel
did not intend to seek confirmation in this
jurisdiction , a motion to vacate would have
been the proper vehicle for reopening the prior
proceedings and for obtaining appellate review
of the prior orders of Judge Leisure compelling
OC&S and Bokhari to participate in the
arbitration . Although a motion to vacate is not
generally to be encouraged where the losing
party disclaims any basis for the motion , given
the context of this case and the course of prior
proceedings it would not have been improper
for Oriental to have made such a motion , which
would have obviated the problem here .
For all of the foregoing reasons, Oriental has
failed to present evidence sufficient to establish
that the Stipulation required Rosseel to bring a
confirmation action in this district or that the
Award was not intended to be binding until
such a proceeding had been brought . Therefore ,
Rosseel’s motion for summary judgment
dismissing the complaint is granted .
It is so ordered .
a

6 Appeals

as otherwise provided in section 1292( b) of title 28, an appeal may not be taken from an
interlocutory order

( b) Except

—

( 1 ) granting a stay of any action under section 3 of this title;
( 2) directing arbitration to proceed under section 4 of this title;

(3) compelling arbitration under section 206 of this title; or
( 4) refusing to enjoin an arbitration that is subject to this title .

7 As Rosseel ’ s motion to dismiss Oriental’s complaint on the merits is granted , it is not necessary to
consider whether the London Judgment and its consideration of the arguments raised here by Oriental
might constitute res judicata or might collaterally estop Oriental from relitigating the issues in this case.
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[H 80-050] SCHIRMER & ORS v FISCHER & ORS
California Court of Appeal (Fourth Appellate District )
Judgment delivered October 18 , 1991
Full text of judgment below
Arbitration — Scope of arbitration clause Patient and Dr X entering into an arbitration
Patient
agreement
Patient later receiving treatment from Dr Y , an employee o f D r X
Dr Y and corporation
instigating court action against Dr Y and Dr X ' s corporation
seeking to compel arbitration Did original agreement extend to services provided by Dr
Y California Code of Civil Procedure , sec 1281.2 .
A patient began treatment for lower back pain . At her initial consultation she signed an
arbitration agreement with “ Dr X; a professional corporation” . The arbitration agreement
provided for the arbitration of all disputes between the patient and the physician’s association ,
corporation , partnership or employees. The scope of “ patient’s claims” extended to those
made by a spouse or heir of the patient . The patient was hospitalized and treated by Dr X .

—

—

—

—

—

—

Some time later the patient returned to Dr X finding that the corporate name had been
changed to “ Southern Orange County Orthopaedic Medical Group , Inc ” . She was referred to
one of Dr X ’s employees, Dr Y , who performed surgery and engaged in post-operative care .
Subsequently the patient commenced an action against Dr Y and the new corporation .
They responded by petitioning the Court to compel arbitration pursuant to the patient’s
agreement. The patient argued that the agreement was limited to Dr X and his corporation as
it existed at the time of the agreement , she did not contemplate future employees or the
“ reincorporation” of Dr X ’s practice . The trial court denied the application. Dr Y appealed .

Held: appeal dismissed .
The agreement did not reflect an intention by either party to cover medical treatment other
than that rendered by Dr X . The total change in the patient-physician relationship after the
signing of the arbitration agreement meant that it did not cover treatment by Dr Y .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS )
Schmid , Norek & Miller , SH Schmid , Gordon T Ownby , La Follette , Johnson , De Haas &
Fesler and D Ames for the appellants.
Horton , Barbaro & Reilly , JC Horton and WO Humphreys for the respondents.
Before: Sills PJ , Crosby and Wallin JJ .
Wallin J (Sills PJ and Crosby J
concurring ): Edward Fisher III , M . D. , and the
Southern Orange County Orthopaedic Medical
Group, Inc . ( Fisher ) appeal the trial court 's
denial of their petition to compel arbitration of
the medical malpractice claim of Melissa
Schirmer and the accompanying claim for loss
of consortium by her husband , Ernie. We find
the arbitration agreement signed by Schirmer
did not apply to her dispute with Fisher and ,
accordingly , affirm the trial court 's order .
On December 2 , 1986, Melissa Schirmer
began treatment with Dr. Mark Ishimaru , then
a sole practitioner, for her lower back pain ; at
her initial visit , she signed an arbitration
agreement with “ Mark S. Ishimaru , M . D. , a

1f 80-050

Professional Corporation ” . The agreement
provides , “ It is the intention of the parties that
this agreement bind all parties whose claims
may arise out of or relate to treatment or
services provided by the physician including
any spouse or heirs of the parent and the
physician , and his or her association ,
corporation , partnership, employees and
agents, for any claims, including without
limitation , fee disputes and claims for loss of
consortium , wrongful death , emotional distress
or punitive damages. ... ”
Schirmer was hospitalized and treated by
Ishimaru until December 22 , when she was
discharged . She returned for a follow - up visit
on March 10 , 1987 . Fourteen months later , on
© 1992 CCH International
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May 10 , 1988, Schirmer returned to Ishimaru ’s
office . In the interim , Ishimaru had changed his
corporate name to “ Southern Orange County
Orthopaedic Medical Group , Inc . " and had
employed Fisher . Ishimaru did not treat
Schirmer this time but referred her to Fisher,
who performed back surgery and rendered
post -operative care until August 1988.
In November 1988 , Schirmer filed a
complaint for medical malpractice against
Fisher and the medical group;' they responded
by petitioning to compel arbitration pursuant to
Schirmer’ s agreement of December 1986.
Fisher argued that the agreement expressly
covered future services and bound Schirmer to
arbitrate disputes arising out of services
provided by Ishimaru’s employees. Schirmer
argued the agreement was limited to the
physician and his corporation as it existed at the
time of the agreement; she submitted a
declaration stating she did not contemplate
future employees or the “ reincorporation’’ of
Ishimaru * s practice . The court denied both the
motion and Fisher 's request for a statement of
decision .

On a motion to compel arbitration , the court
shall order arbitration “ if it determines that an
agreement to arbitrate the controversy exists
... ” (Code Civ. Proc., § 1281.2 ). The parties
agree this case presents no factual conflict ;2
accordingly , we review the arbitration
agreement de novo . ( Hilleary v . Garvin ( 1987 )
193 Cal. App. 3d 322 , 326 [ 238 Cal . Rptr . 247]. )

It is clear Schirmer agreed to arbitrate her
controversies with Ishimaru , but did she so
agree with respect to Fisher and the medical
group? We think not . “ In determining the
scope of an arbitration clause , ‘[ t ] he court
should attempt to give effect to the parties’
intentions , in light of the usual and ordinary
meaning of the contractual language and the

75 531

circumstances under which the agreement was
made [ citation ] . ' " ( Victoria v . Superior Court
( 1985) 40 Cal . 3d 734 , 744 [ 222 Cal . Rptr . I ,
710 P. 2d 833], quoting Weeks v . Crow ( 1980 )
113 Cal . App. 3d 350 , 353 [ 169 Cal . Rptr . 830 ] . )
When Schirmer signed the arbitration
agreement , there was no medical group because
Ishimaru was in practice by himself .
Presumably he employed office staff and
assistants , but Schirmer had no reason to
believe she would be treated by any other
doctor. These circumstances were markedly
different from those existing when she returned
to Ishimaru ’ s office 14 months later .
The significant fact here is not the passage of
time between visits or the variation in ailments .
(See Gross v. Recabaren ( l 988 ) 206
Cal . App . 3d 771 [ 253 Cal . Rptr . 820 ] and
Hilleary v . Garvin , supra , 193 Cal . App . 3d
322. ) Rather , the total change in the
physician - patient relationship after Schirmer
signed the arbitration agreement leads us to
conclude it does not cover Fisher’ s treatment .
“ [ Jjudicial enthusiasm for alternative methods
of dispute resolution must not in all contexts
override the rules governing the interpretation
of contracts. [1|] Certain basic principles of
contract interpretation are applicable . First , ‘the
policy favoring arbitration cannot displace the
necessity for a voluntary agreement to
arbitrate . ' [ Citations.] In addition , ‘[ h ]owever
broad may be the terms of a contract , it extends
only to those things concerning which it
appears that the parties intended to contract . '
[ Citation . ]" ( Victoria v . Superior Court , supra ,
40 Cal . 3d at p . 739. ) The agreement does not
reflect an intention by either party to cover
medical treatment other than that rendered by
Ishimaru .
The judgment is affirmed . Schirmer is
entitled to costs on appeal .

1 She also sued Raymond Zarins , M . D. , and Mission Hospital Regional Medical Center, neither of
whom is a party to this appeal .
2 By so agreeing , Fisher has waived his objection to the trial court 's refusal to issue a statement of
decision . Although the law clearly requires a statement of decision following an order denying a motion
to compel arbitration if a question of fact was involved and if a timely request is made , no statement is
required where the issue is one of law only . ( Painters Dist . Council No. 33 v. Moeti ( 1982 ) 128
Cal . App. 3d 1032 , 1042 [ 181 Cal . Rptr. I 7|. )
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[f 80 051] SETON COMPANY v LOHMANN GMBH & CO KG & ANOR
United States District Court (Southern District of New York )
Judgment delivered April 7, 1992
Full text of judgment below

—

—

—

Confirmation of award in part by court
Calculation of damages
Arbitration
Remand in part to arbitrator — Manufacturer and company entering into agreement
containing arbitration clause
Dispute arising
Manufacturer demanding arbitration
with company and its subsidiary
Arbitrators finding in favor of manufacturer and
awarding specific sum for manufacturer ' s expenses Arbitrators establishing formula for
parties to calculate remaining damages themselves — Company adding certain factors and
calculating negative amount for damages
Both parties applying to District Court for
confirmation of award Whether company was correct to include additional factors in its
Whether manufacturer entitled to confirmation of part of award dealing
calculations
with specific sum
Whether company could setoff its negative amount for damages
against other amounts in award Whether subsidiary who was not a party to arbitration
Federal Arbitration Act , 9 (JSC , §§ I ; 9 .
agreement was bound by the award

— —

— —

—

—

—

—

— —

A manufacturer and a pharmaceutical company entered into a joint venture agreement
which contained an arbitration clause. The pharmaceutical company later entered into an
agreement with another company to produce and sell a new product. A subsidiary of the
pharmaceutical company eventually took over the production of this product. Since the
manufacturer regarded this arrangement as a breach of the agreement between the
pharmaceutical company and itself, it demanded that the pharmaceutical company and its
subsidiary submit to arbitration.
The arbitrators found in favor of the manufacturer and ordered that the pharmaceutical
company pay the manufacturer’s arbitration fees and expenses. They also created a formula
for the calculation of damages flowing to the manufacturer from sales of the new’ product by
the distributor. For damages from pre-award sales, the arbitrators directed that the parties use
the formula to calculate a specific amount. For damages from post award sales, the arbitrators
directed that the parties use the formula to calculate a royalty percentage of the post award
sales The arbitrators then instructed the parties to implement the award themselves.

-

-

.

The manufacturer calculated a positive amount for the sum and a positive percentage for
the royalty payments. The pharmaceutical company , which claimed to have made a loss on
sales of the new product , added extra factors to the formula and determined that both the sum
and the percentage were negative. Both parties then cross- moved in the District Court to
confirm the award. Since the underlying contract containing the arbitration clause involved
commerce, the cross-motions fell w ithin Federal Arbitration Act , 9 USC, §§ 1; 9.
The manufacturer contended that the Court should approve its calculation of the
pre-award sales damages, approve its calculation of the post -award damages royalty, confirm
the award in its entirety and enter judgment accordingly It argued that the pharmaceutical
company had improperly added the extra factors into its calculations, and contended that the
award was severable and could be confirmed in part , with the Court entering judgment for it
on the amounts awarded for its arbitration fees and expenses. The manufacturer also asked for
an award of costs including attorney’s fees.

.

The pharmaceutical company contended that the Court should approve its negative
calculation of damages on pre-award sales, approve its negative calculation of the royalty
percentage on post -award sales, reduce the other amounts awarded , and hold the
manufacturer liable in the future for amounts that would become due under the
pharmaceutical company’s negative royalty calculation. It contended that the factors which it
had included in its calculations were properly included.

H 80-051
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The pharmaceutical company contended in principle that an arbitrator’s award could not
be remanded in part back to the arbitrator and confirmed in part by a court . It also contended
that , if a partial remand and partial confirmation was proper in principle , nonetheless the
partial confirmation which the manufacturer had asked for was improper in the circumstances
of the case . That was because , if the pharmaceutical company was correct in its calculations ,
it would be able to offset its losses on sales of the new product against the other amounts which
the arbitrators had awarded to the manufacturer .
The pharmaceutical company also contended that its subsidiary was not bound by the
award because the subsidiary did not sign the original agreement with the manufacturer , did
not sign an arbitration agreement and had asserted its objections in another action. It
contended that until the issues in that action were resolved or until the same issues were
resolved by the Court , no action could be taken against its subsidiary .
Held : award remanded in part and confirmed in part.
1 . It was necessary to know' which factors were to be included in the governing
calculations. Neither party’s contentions were so clearly correct as to preclude the validity of
its adversary ’s contentions. Accordingly the arbitrators must clarify their intended
calculations underlying the award , so that the Court may enter a proper judgment .
2. The specific sums which the arbitrators awarded to the manufacturer for arbitration
fees and expenses arose out of claims independent from the pre-award and post-award new
product sales claims. Accordingly the manufacturer was entitled to confirmation of those parts
of the award , and the entry of judgment thereon , unless further arbitration proceedings on
remand would subject those amounts to abatement or setoff .
3. The pharmaceutical company ’s argument , that it was proper to allocate a portion of the
newr product sales losses ( as calculated by itself ) to the manufacturer , was surrealistic . Having
breached its agreement with the manufacturer , the pharmaceutical company was in no position
to visit upon the manufacturer a portion of the losses occurring subsequent to its own breach .
4. The pharmaceutical company’s subsidiary was bound by the award because its conduct
in part gave rise to the manufacturer’s claim and because it participated actively in the
arbitration . The subsidiary was also time- barred from asserting to the contrary .
5. There was no basis for an award of attorney ’s fees to the manufacturer .
|Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

RL Rogozin (Cahill Gordon Sc Reindel , New York , NY ) , RD Orkin , WH Logsdon ( Webb ,
Burden , Ziesenheim & Web, PC , Pittsburgh , PA ) for the petitioner .
DS Meiklejohn , SL Holley , DA Libow (Sullivan & Cromwell , New' York , NY ) for the
respondents.

Before: Haight DJ .

Haight , District Judge: Following an award
by an American Arbitration Association panel ,
the parties cross- move to confirm the award and
enter judgment thereon .
The cross- motions relied the parties'
agreement that the arbitrators made an award ,
and their disagreement as to how that award
should be implemented monetarily . There is no
dispute about what words the arbitrators used .
There is a profound dispute about the economic
meaning of those words .

Because the underlying contract containing
the arbitration agreement involves commerce ,
the cross- motions to confirm the award fall
within the Federal Arbitration Act, 9 U . S. C.
§§ 1 , 9 ( the ‘‘Act ' ) . This Court 's subject
matter jurisdiction derives from diversity of
citizenship.
Background

In October 1980 petitioner Seton Company
corporation , entered

( “ Seton ” ) , a New' Jersey
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into an agreement with respondent Lohmann
GmbH & Co. KG ( “ LKG" ) , a corporation
organized under the laws of West Germany ( as
it then was ) . Co- respondent Lohmann Thcrapie

Systeme GmbH KG ( “ LTS" ) , another West
German corporation , will together with LKG
sometimes be referred to collectively as

“ Lohmann .’ *
Under the 1980 agreement between Seton
and LKG each party agreed to contribute
$10 ,000 to form a joint venture company
named Selomas , a New Jersey corporation , for
the primary purpose of engaging in the
manufacture and marketing of medical and
industrial products within a “ Territory "
consisting of the United States , Canada ,
Mexico and Central America .
The agreement between Seton and LKG to
form a joint venture company was accompanied
by a know-how agreement by which LKG
granted to Selomas , the joint venture thus
formed , the exclusive license to manufacture
and sell certain “ Licensed Products" in the
Territory . The agreements further provided that
LKG would supply Selomas with the technical
information , know - how and trade secrets
necessary for the production of the Licensed
Products . Seton , by a facilities agreement
executed together with the other two
agreements, agreed to supply Selomas with
manufacturing and office space , manufacturing
facilities and marketing and management
services .
For a time matters progressed smoothly
enough . LKG shipped product to Selomas
which Selomas sold on the United States
market . The seeds of controversy were sown ,
however , when a Lohmann pharmacologist and
a friend of his , then employed by the German
pharmaceutical house of Sanol-Schwarz ,
developed together a new product using
Lohmann’ s adhesive technology . That product
was later named “ Deponit ." Its developers
jointly obtained a German patent for this
device . Deponit delivers through the skin a
therapeutic dose of nitroglycerine for the relief
of the symptoms of angina pectoris. That form
of drug delivery is known as “ TTS ," or
“ transdermal
therapeutic
systems ."
in
December 1980 , subsequent to the creation of
the Selomas joint venture company involving
Seton and Lohmann , Lohmann entered into an
exclusive worldwide distribution agreement for
Deponit with Sanol-Schwarz . Sanol -Schwarz

H 80-051
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thereafter granted exclusive rights to distribute
Deponit in the United States and Canada to Ives
Laboratories , which subsequently became part
of the Wyeth - Aycrst division of American
Home Products Corporation ( “ Wyeth").
Seton learned of the agreement between
Lohmann and Sanol-Schwarz , the marketing of
the
Deponit
thereunder , and
broader
applications of TTS technology . Seton regarded
Lohmann ’ s contracting with Sanol-Schwarz as
being in breach of the agreement between LKG
and Seton . The agreement between Seton and
LKG provided for arbitration in New York
under the rules of the American Arbitration
Association . Seton served upon LKG and LTS
a written demand for arbitration dated
September 13 , 1985 . That demand recited that
LKG and LTS (collectively referred [ to] as
“ Lohmann " ) breached the joint venture
agreement “ by failing to make available to
Selomas, Inc . transdermal therapeutic systems
technology (TTS ) developed by Lohmann for
manufacture and distribution by Selomas, Inc. ,
in North and Central America as required by
said agreement ." The relief sought by Seton
was specified as follows:
Immediate compliance by Lohmann with
the terms of the agreement , including: the
recognition that TTS is a “ Product " or
“ Licensed Product" within the meaning of
the agreement ; and the making available to
Selomas , Inc . of such technical information ,
know- how and other data necessary to
enable Selomas, Inc . to manufacturer [ sic ]
TTS together with marketing and
promotional data available and damages in
an amount of at least $ l ,000 ,000.00
The American Arbitration Association
appointed as arbitrators Charles D. Cook , Esq . ,
Pierre F. DeRavel D' Esclapon , Esq . , and
Pierre Cournot , Esq . The parties and the
arbitrators agreed that the issues of liability and
damages would be bifurcated . After extensive
hearings , the arbitrators delivered a unanimous
“ partial /final award" on February 11 , 1987.
That award , which disposed of the liability
issue , reads as follows:

A . LOHMANN GMBH & CO. KG AND
LOHMANN THERAPIE SYSTEMS [ sic ]
GMBH KG , hereinafter jointly and
severally referred to as RESPONDENTS,
are found to be liable to SETON
© 1992 CCH International
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COMPANY , hereinafter referred to as
CLAIMANT .

of damages. It is that award which has
generated the present cross-motions to confirm .

B . TTS
Product "
Venture
between

In their 42- page award , the arbitrators first
dealt with some preliminary questions. Looking
to New Jersey law , the governing law under the
contract , the arbitrators first concluded that
“ projected profits of an inchoate business"
were recoverable . The arbitrators rejected
Seton ' s claim for punitive damages . They
rejected Lohmann 's contention that damages
should be mitigated because of Seton ’ s
activities in the TTS field unrelated to Lohmann
products . They rejected Lohmann 's argument
that notices of termination it sent to Seton
precluded damages based on subsequent
profits . Finally , the arbitrators rejected Seton 's
claim that the award be increased to account for
any tax liability that Seton might have to pay on

DENTS .

is a “ Product " or “ Licensed
within the meaning of the Joint
and Know How Agreements
CLAIMANT and RESPON -

WE , therefore , Award , as follows:
The
of
counterclaim
the
1.
RESPONDENTS against CLAIMANT
asserting that CLAIMANT breached the
joint venture agreement by failing to
agree to elect a new president of Selomas
by unanimous consent is hereby
dismissed .

2. The injunction issue [sic ] against
CLAIMANT on or about August 14,
1986 is hereby dissolved .

3. This Partial /Final Award is in full
settlement of all claims with respect to
the issue of liability submitted to this
Arbitration .

4 . The authority of the Arbitrators shall
continue for the purposes of deciding the
issue of damages which still remains to
be heard .

In their subsequent award on damages, the
arbitrators summarized their award on liability
by saying :
In that document , we held that TTS was a
“ Product" or “ Licensed Product" within
the meaning of those terms in the Joint
Venture and Know - How Agreements , and ,
therefore , that LOHMANN ( i .e . LKG and
LTS ) was in breach of the agreements and
potentially liable , through SELOMAS . to
SETON for damages. We dismissed
Respondent 's counterclaim that SETON had
breached [ the ] Joint Venture Agreement by
failing to agree to elect a new president of
SELOMAS by unanimous consent .
extensive hearings before the
arbitrators then took place on the issue of
damages. These hearings extended over 19
months , generated thousands of pages of
testimony and hundreds of exhibits , and
inspections by the arbitrators of manufacturing
plants in West Germany and Pennsylvania .
Under date of July 28, 1989, the arbitrators
issued a unanimous written award on the issue
Further

the award .

Having disposed of these preliminary points ,
the arbitrators turned in Section IV of their
award to the methodology they used to arrive at
the quantum of Seton ' s damages. The
arbitrators regarded the purpose of damages as
being “ to put the party who suffered from the
breach in the position where it would have been
but for the breach . ..." That being so, they
“ approached the determination of the quantum
of damages differently according to whether a
TTS product was already on the market or
whether such TTS product was under
development or merely a likely candidate."
Award at 27 .
Only Deponit fell within the first category' of
being on the market at the time of the award .
To quantify the damages suffered by Selomas,
the joint venture , as the result of being deprived
of the right to distribute Deponit , the arbitrators
looked to the sales results achieved by Wyeth .
The arbitrators then distinguished between
damages accruing from sales of Deponit up to
the date of the award , and those which would
accrue from sales alter that date.
As for pre-award sales, the arbitrators
directed that damages be calculated according
to the following four-step formula:

value in German currency of each
purchase of Deponit ( net of returns ) by
Sanol -Schwarz from Lohmann for resale in
the contracted - for territory , starting from the
first such purchase, is converted into dollars
at the rate of exchange on the date of the
( l ) The
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purchase . All such purchases are totalled
and called the “ Purchase Price" ( “ PP" ).

pre-award sales and a royalty percentage in
respect of post-award sales .

( 2 ) All sales ( net of returns) of Deponit by
Sanol -Schwarz to Wyeth up to the date of

That fond hope has proved to be illusory .
Seton contends that the pre-award damages are
$ l ,051 ,432; Lohmann contends that the correct
figure is a negative $847 ,964.52. Seton
contends that the proper royalty for post-award
damages is 6.9%; Lohmann contends that the
proper royalty is a negative 5.6% .

the award are totalled and called the
“ Selling Price ” ( “ SP ” ).
(3) PP is deducted from SP.

is entitled to recover from
Lohmann 50 % of the difference between SP
and PP, reflecting the facts that Selomas had
the right to distribute the product and Seton
owned one- half of Selomas.

(4) Seton

The arbitrators next turned to post-award
sales of Deponit , “ Biophase ” (another TTS
product ) or “ any other improved version of
Deponit , in the Territory . " The arbitrators
expanded that aspect of their award because
they wished “ to make clear that Lohmann ’ s
damage payment obligation extends not only to
(a)
other
any
but
to
Deponit
TTS
product
nitroglycerin -containing
manufactured by or for LOHMANN and ( b )
TTS product containing a compound
chemically similar to nitroglycerin ." Award ,
Section IV ( 3 ) at 30. Testimony adduced at the
hearings showed that Lohmann was developing
an improved version of a nitroglycerin patch
called Biophase , and expected it to be approved
for sale .
As to these particular substances, the
arbitrators directed that Seton receive a
percentage or “ royalty " of post-award sales
calculated as one- half of the percentage derived
by dividing the difference between SP and PP
by the total sales of Deponit by Wyeth to the
date of the award ( “ WP"). That formula may
be expressed thus:

SP - PP
WP

2
The arbitrators could not quantify Seton 's
damages under either of these two categories.
By definition they could not do so in respect of
post-award sales , which lay in the future . As
for pre-award sales of Deponit ., the calculation
depended upon sales records which had not
been introduced into evidence . The arbitrators
anticipated that the parties would be able
without dispute or difficulty to implement the
award , arriving at a dollar figure in respect of
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Before dealing further with these disputes, it
is necessary to complete an analysis of the
arbitrators’ award .
The arbitrators’ directions with respect to
pre-award sales dealt with products already on
the market or expected to be on the market
shortly . But the arbitrators also concluded that
Lohmann s breach of contract rendered it liable
to Seton for damages for products “ which ,
based on the expert testimony we heard , we
concluded are either under development or
likely candidates for transdermal delivery .”
Award , Section IV , H ( b) at 31 . Seton initially
proposed to the arbitrators a portfolio of 12
drugs which it said fell within that compensable
category . The arbitrators heard expert witness
opinions and testimony on such esoteric
subjects as “ skin barrier function , lipophilicity
of various drugs , plasma levels, first order
release kinetics, and the correlation , if any ,
between skin permeability and the melting
point of molecules." ld . Section IV , K ( b )( 1 )
at 31 . The arbitrators ultimately arrived at a
portfolio of six products falling within the
defined category , and , after undertaking further
calculations based upon a seven - year
development period and a 15% market share in
1995 , awarded Seton $4, 200 ,000 “ as
compensation for having been deprived of the
access to TTS technology ” in respect of
products not already on the market . Id . , Section
IV at 38 .
t

In addition to these amounts , the arbitrators
directed Lohmann to pay Seton arbitration fees
and expenses previously advanced to the
American Arbitration Association by Seton .
These amounts are $55 ,062 for AAA
administrative fees and expenses; $398 , 187.19
for costs and expenses of expert witnesses;
$52 , 198.99 for reporting services; and
$234 ,080.28 for arbitrators' fees . See Award at
Section VIII , $ $ 5-8 , at 41 -42 . They total
$4 ,939 , 528.46.
<e> 1992 CCH International
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The parties having failed to agree on how the
arbitrator 's award should be implemented ,
these cross-motions followed .

Seton contends that the Court should approve
its calculation of pre- award sales damages in
the amount of $ 1 ,051 ,432 , approve the
post-award damages royalty of 6.9% , confirm
the award in its entirety , and enter judgment
accordingly .
Lohmann contends that the Court should
approve its negative calculation of damages on
pre-award sales, approve its negative
calculation of a percentage on post- award sales ,
reduce the other amounts awarded by the
arbitrators accordingly , and hold Seton liable in
the future for amounts that will become due
under Lohmann 's negative 5.6% calculation . In
aid of that last contention , Lohmann includes a
counterclaim in its answer to Seton ’ s petition to
confirm the award .

Lastly , LTS contends that it was not a party
to the joint venture agreement , did not consent
to jurisdiction by the arbitration panel , and
accordingly is not bound by the award .

Discussion
Section 9 of the Federal Arbitration Act
mandates summary confirmation of an
arbitration award if the petition to confirm is
brought w' ithin one year of the date of the
award , unless one of the statutory bases
provided in sections 10 and 11 for vacating or
modifying the award is shown . Ottley v .
Schwartzherg , 819 F. 2d 373, 375 ( 2d Cir.
1987 ) . Motions to vacate , modify or correct an
award must be made within three months after
the award is filed or delivered . 9 U .S .C. § 12.
A motion to vacate an award may not be raised
as a defense to a petition to confirm the award
after that three- month statute of limitations has
elapsed . Florasynth , Inc . v . Pickholz , 750 F. 2d
171 ( 2d Cir . 1984 ). The district court has the
power to remand an award to arbitrators “ to
clarify the meaning or effect of an award ,"
Siegel v . Titan Industrial Corp . , 779 F. 2d 891 ,
894 ( 2d Cir . 1985 ) . Indefinite , incomplete , or
ambiguous awards are remanded “ so that the
court will know exactly what it is being asked
to enforce . " American Insurance Co . v . Seagull
Compania Naviera , S . A . , 774 F. 2d 64, 67 ( 2d
Cir . 1985 ) . See also Ottley v . Schwartzherg ,
supra , at 376. The power to remand derives
primarily from section 10( d ) of the Act , which
authorizes vacatur of an award where the
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arbitrators “ so imperfectly executed { their
powers ] that a mutual , final , and definite award
upon the subject matter submitted was not
made" .

The parties at bar do not quarrel with these
general principles . They dispute their
application . Both sides say that the arbitrators’
damages award is final . Both say that it is clear
and unambiguous . Both say that the formulae
by which the arbitrators directed damages be
quantified are perfectly simple . Both sides
contend that easy calculations produce the
proper results. But they disagree widely on
what those proper results are . One is reminded
of Lincoln ’ s references to the Union and the
Confederacy in the Second Inaugural Address:
“ Both read the same Bible , and pray to the
same God ; and each invokes His aid against the
other . "
The parties ' differences are confined to a
particular area . As noted , for pre-award sales of
Deponit the arbitrators awarded Seton one- half
of the difference between the money totals of
“ all sales ( net of returns ) of Deponit by
Sanol -Schwarz to Wyeth " and all purchases
( net of returns ) “ of Deponit by Sanol -Schwarz
from Lohmann for resale in the Territory ." In
formulaic terms:

SP - PP
2

For Seton , the higher SP and the lower PP ,
the better. For Lohmann the converse is true.
These economic realities frame the issues.
There appears to be no dispute about SP. It is
$6 ,763 , 271 . The parties also seem agreed about
WP ( the third component of the post-award
damages equation ). See Lohmann reply brief at
4 . The disputes relate to the proper calculation
of PP .
Seton contends that Lohmann improperly
inflates PP by including :
(a ) The amount Sanol -Schwarz paid to
Lohmann for samples that Sanol -Schwarz.
then resold to Wyeth for free distribution to
doctors in the United States;
( b ) The amount Sanol -Schwarz paid to
Lohmann for placebos used in medical
testing necessary to obtain FDA approval
for sale of Deponit in the United States; and
( c ) A 14% value added tax ( “ VAT" ) that
was part of what Sanol -Schwarz paid to
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Lohmann for Deponit intended
distribution in the Territory .

for

Lohmann contends that these factors are
properly included in calculating PP. If these
three factors are properly included, PP totals
$8,459,200.04, which is $ 1 ,695,929.04 greater
than the agreed SP of the $6,763,271.
Lohmann ascribes one-half of that negative
figure, or $847,964.52, to Seton as 50% owner
of Selomas, and then deducts that amount from
the total cash payments specified in the other
sections of the arbitrators ' award. That exercise
reduces that total from $4,939,528.46 to
$4,091,563.94.
These disputes with respect to the proper
calculation of PP also underlie the differences
in the proper royalty percentages to be applied
to post-award sales. As noted, Seton calculates
a positive percentage of 6.9% and Lohmann
calculates a negative percentage of 5.6 percent .
It is this latter calculation which prompts
Lohmann to contend that as a result of an
arbitration award which at first reading
Lohmann would appear to have lost , Seton will
owe Lohmann money in the future.

In aid of their differing contentions as to
what the arbitrators clearly had in mind, the
parties offer affidavits of economists and
experts on German tax law . A typical argument
appears in Lohmann ' s reply brief at 7:
The arbitrators, two of whom are French,
were well aware of the operation of
Germany ' s 14% value added tax , and if they
had wanted the purchase price paid by
Schwarz to Lohmann for Deponit to be
reduced by the amount of VAT, they easily
could have done so. They did not, choosing
instead to use for PP a figure that they knew
included VAT.

This sort of argument about what the
arbitrators must have known and intended,
together with its counterparts from Seton,
satisfy me that only one thing is plain about this
aspect of the award: there must be a remand to
the arbitrators to clarify what they intended by
PP.

There is ample Second Circuit authority for a
remand to arbitrators in circumstances such as
these. Siegel , supra ; American Insurance Co .,
supra ; Ottley , supra . The discussion in Siegel at
894 is particularly apt:
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Where, as here, an arbitrator ’s award
appears to have been reached on the basis of
a precise mathematical calculation, it is
desirable, and in some cases may be
necessary , to know the basis for the calculations underlying the award. A remand
for clarification in such circumstances
would not improperly require arbitrators to
reveal their reasons, but would instead
simply require them to fulfill their
obligations to explain the award sufficiently
to permit effective judicial review .
In the case at bar, I think it is not only desirable
but necessary to know the factors to be
included in the PP component of the governing
calculations. Neither party ’s contentions are so
clearly correct as to preclude the validity of its
adversary ’s. Accordingly the arbitrators must
clarify their intended calculations underlying
the award, so that the Court may enter a proper
judgment .
The remaining issues relate to what happens
next .

Seton contends that the award is severable
and should be confirmed in part, with the Court
entering judgment on the specific amounts set
forth in Section VIII, U1I 4-8 of the award,
together with interest in accordance with New
Jersey law, as granted by the arbitrators in
Section VIII, U 9.
The cash payments specified in those
paragraphs of the award total $4,939,528.46,
plus interest . Lohmann resists confirmation of
the arbitrators' award in that amount at this
time.
First, Lohmann contends in principle that an
arbitrator ’s award cannot be remanded in part
and confirmed in part . It is, in Lohmann’s
submission, an all or nothing proposition.

Second, Lohmann contends that if a partial
remand and partial confirmation is proper in
principle, nonetheless the partial confirmation
Seton prays for is improper in practice in the
circumstances of this case . That is because if
Lohmann is correct on its calculation of PP,
which the arbitrators will address on remand,
Lohmann will be entitled to an offset against
the other amounts the arbitrators awarded to
Seton . Moreover, as noted supra, Lohmann
professes to find in the award regarding
post -award sales a basis for arguing that “ Seton
also will owe Lohmann money in the future
© 1992 CCH International
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under the terms of the arbitration award as
written . ” Lohmann ’ s Second Affirmative
Defense and Counterclaim to Seton 's petition .
This factor, Lohmann contends, also militates
against partial confirmation of an award in
Seton 's favor at this time .
As for the point of principle , there is ample
authority for the proposition that an arbitration
award disposing of a separate and independent
claim , subject to neither abatement or set -off ,
may be deemed final and subject to
confirmation , although it does not dispose of all
the claims that were submitted to arbitration .
See , e .g . , Metallgesellschaft A .G . v . M .V .
Capitan Constante , 790 F. 2d 280 , 283 ( 2d Cir .
1986) ( “ an award which finally and definitely
disposes of a separate independent claim may
be confirmed although it does not dispose of all
the claims which were submitted to
arbitration ” ); Sperry International Trade . Inc .
v . Government of Israel , 532 F. Supp . 901 , 906
(S . D. N . Y . ) aff ' d . on other grounds , 689 F.2d
301 ( 2d Cir . 1982 ) ( “ Disposition of an issue
that is severable from other issues still before
the arbitrators may be deemed final and subject
to confirmation ” ); Puerto Rico Maritime
Shipping Authority v . Star Lines , Inc . , 454 F.
Supp. 368, 372 ( S . D . N . Y . 1978 ) ( where an
arbitration award is valid in part and invalid in
part , and the valid portion concerns claims that
are separable from and non -dependent on
claims covered by the invalid portion , “ the
valid portion of the award is confirmable ,
notwithstanding the absence of an award that
finally disposes of all the claims that were
submitted to arbitration ” ). Partial confirmation
is not appropriate where the award “ did not
finally dispose of any of the claims submitted , ”
Michaels v . Mariforum Shipping S .A . , 624 F.2d
411 , 414 ( 2d Cir . 1980 ), or where the claim
disposed of is subject to a potential abatement
or set-off during further proceedings before the
arbitrators . Metallgesellschaft A .G . at 283.

The availability of partial confirmation
reflects the frequently expressed purpose of
arbitration “ to permit a relatively quick and an
inexpensive
of
resolution
contractual
disputes , ” Diapulse Corp . v . Carha Ltd . , 626
F.2d 1108 , 1110 ( 2d Cir . 1980 ) . In litigation ,
parties may obtain summary judgment on
discrete claims under Rule 56 , Fed . R .Civ . P .
The district courts have discretion under Rule
54( b ) to enter final judgment “ as to one or
more but fewer than all of the claims” when
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is no just reason for delay .” In
Metallgesellschaft A .G . the Second Circuit ,
having quoted Diapulse Corp . , went on to say :

“ there

It would be a perversion of this salutary
design for a shipowner to be denied the
same prompt and commercially important
relief from an arbitration panel that it could
have received from a court . We think it
better to hold , as did the arbitrators and the
district court , that Metallgesellschaft 's
liability for freight was independent and
separate from the remaining issues before
the arbitrators and could be finally
determined without reference to those
legally irrelevant issues. 790 F. 2d .
In the case at bar , the specific sums the
arbitrators awarded to Seton in Section VIII ,
1)11 4-8 of the award arise out of claims separate
and independent from the pre-award and
post -award Deponit sales claims involved in the
uncertainty about the proper calculations of PP.
Accordingly [Seton ] is entitled at this time to
confirmation of those parts of the award , and
the entry of judgment thereon , unless further
arbitration proceedings on remand may subject
those amounts to abatement or set -off .

Lohmann claims rights to set-off and future
damages . As for set-off , the difference between
SP and PP as calculated by Lohmann is
“ negative $ 1 ,695 ,929.04 , ” Lohmann 's Rule
3( g) Statement at $ 3, which is another way of
saying a $1 ,695,929.04 loss resulted on
Deponit sales. Since Seton was a 50 % owner of
Selomas, Lohmann says that 50% of that loss ,
or $847 ,964.52 , should be offset against the
$4 ,939 ,528.46 total awarded Seton on the other
claims . Lohmann ’ s claim against Seton against
future damages arises out of the projection of
that loss into the future . Apparently Lohmann
thinks it proper to allocate a portion of the
Deponit sales losses ( as calculated by
Lohmann ) to Seton . Thus Lohmann argues in
its reply brief at 4-5 that the negative numbers
are “ fully consistent with the fact that everyone
involved with distribution of Deponit in North
America has lost money and that the
Seton /Lohmann venture lost money in other
business as well , losses that Seton has been
spared by the termination of the venture ” ; and
that “ nothing can alter the fact that Schwarz
lost money selling Deponit to Wyeth . ”
Lohmann ’ s argument is surrealistic . The
arbitrators held that Lohmann breached its
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agreement with Seton by allowing SanolSchwarz to distribute Deponit in North America
through Wyeth , rather than having the product
distributed through the Selomas joint venture .
Having breached its agreement with Seton , and
made arrangements with third parties for the
distribution of Deponit , Lohmann is in no
position to visit upon Seton a portion of the
losses occurring subsequent to Lohmann 's
breach . The suggestion is bizarre . One might as
well say that an embezzler of stolen funds who
invests them in the stock market at a loss may
claim the loss as an offset when his victim sues
to recover the stolen amount .

If the arbitrators on remand accept
Lohmann ' s calculation of PP , it might reduce
Seton ’ s damages to $0 on these items of claim .
But Lohmann , having breached its contract
with Seton by dealing with third parties , cannot
in law or equity visit upon Seton any portion of
losses resulting from those third - party dealings.
I conclude that Seton is entitled to
confirmation at this time of the arbitrators '
awards in its favor totalling $4 ,939 ,528.46,
together with interest in accordance with New
Jersey law as directed by the arbitrators in
Section VIII , H 9 of the award .
It remains to determine whether the
arbitration award is binding only upon LJG , or
upon LTS as well .
Lohmann contends that LTS is not bound by
the award because LTS did not sign the original
agreement with Seton , did not sign an
arbitration agreement , is not subject to personal
jurisdiction in this Court , and has asserted its
objections in another action now pending
before Judge Sand , Lohmann Therapie Systeme
G . M .B .H . & Co . KG v . Seton Company , 87
Civ . 5788 ( LBS ). Lohmann contends that until
the issues raised in that action are resolved or
until the same issues are considered and
resolved in the case at bar , no action can be
taken against LTS.

General principles of contract and agency
determine which parties are bound by an
agreement to arbitrate . See McAllister Bros .,
Inc . v. A & S Transportation Co. , 621 F. 2d 519,
524 (2d Cir. 1980 ) . A party may be bound by
an agreement to arbitrate even in the absence of
its signature. McAllister at 524; A/ S Custodia v .
Lessin International , Inc ., 503 F. 2d 318 ( 2d
Cir. 1974); Fisser v . International Bank , 282
F. 2d 231 , 233 ( 2d Cir . 1960 ) ( “ It is not
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surprising then to find a long series of decisions
which recognize that the variety of ways in
which a party may become bound by a written
arbitration provision is limited only by
generally operative principles of contract
law ." ) The Second Circuit in Fisser cited in a
footnote accompanying the quoted text Chilean
Nitrate Sales Corp. v . The Nortuna , 128 F.
Supp. 938 (S . D. N . Y . 1955 ) , for the
proposition that “ enforcement can be had
against another non -signatory who is merely the
instrumentality of the party bound by the
arbitration clause ." 282 F. 2d at 234 n . 6. In
Chilean Nitrate a charter- party contained an
arbitration clause. The parties to the contract
were the vessel owner and the shipper of the
cargo. A claim for cargo damage was brought
by the cargo consignee , the subsidiary of the
shipper over which the shipper exercised
dominion and control . Judge Dawson held for
this Court that the consignee was bound by the
arbitration clause although not a party to it .
More recently Judge Ward said in Creative
Securities Corp . v . Bear Stearns & Co . , 671 F.
Supp. 961 , 965 ( S . D. N . Y . 1987 ):

... a party need not have signed the
agreement to be bound by it as long as the
arbitration provision itself is in writing.
Fisser v . International Bank , 282 F. 2d 231 ,
233 ( 2d Cir . 1960). Rather , the reach of the
arbitration clause must be interpreted
according to the parties’ intentions and by
ascertaining and examining the context in
which it was made. S . A . Mineracao da
Trindade Samitri v . Utah International ,
Inc . , 576 F . Supp . 566 , 570 (S. D. N . Y .
1983 ) , affd . , 745 F. 2d 190 ( 2d Cir . 1984) .

-

In the case at bar , Seton asserts without
contradiction ( reply brief at 20-21 ) that LTS is
a subsidiary of LKG and the successor to the
TTS business of LKG , the signatory to the
contract containing the arbitration agreement .
As noted supra , the TTS business of LKG to
which LTS succeeded forms the subject matter
of the arbitration .
Furthermore , LTS played an active role
together with LKG during the arbitration , both
companies being represented by the same law
firm ( predecessors to Lohmann 's present
counsel ) . See facts summarized in Seton ’ s reply
brief at 21 -22 .

In their February 11 , 1987 initial award on
liability the arbitrators referred to LKG and
© 1992 CCH International
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LTS jointly as the “ Respondents. ” The
arbitrators ' award on damages, in identifying
the parties to the arbitration , describes LTS as
“ a company related to LKG , and also a
Respondent in this arbitration . ” Award at 2.
Throughout their award the arbitrators refer to
LTS and LKG collectively as “ Lohmann . ” It
is clear that the award in favor of Seton is
against both LKG and LTS .
If LTS was not a party to the arbitration
proceeding , the arbitrators exceeded their
powers in making an award against that
company . See Orion Shipping & Trading Co . v .
Eastern States Petroleum Corp . of Panama .
S .A . , 312 F.2d 299 , 300- 301 ( 2d Cir . ) , cert ,
denied , 373 U .S . 949 ( 1963 ). That is a basis
for vacating an award under section 10(d ) of
the Act . Id . Having failed to make a motion to
vacate the award within the three- month statute
of limitations contained in section 12 , LTS may
not now plead that it was not a party to the
arbitration and is not bound by the award .
Florasynth . Inc . v . Pickholz , supra .
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arbitration contains no reference to attorney ’ s
fees . The arbitrators did not include attorney 's
fees in their award , and would probably have
exceeded their powers if they had done so.
While I regard one of Lohmann ’ s contentions
as frivolous , others are substantive and require
a remand to the arbitrators . Lohmann and its
counsel cannot be regarded as acting in bad
faith . There is no basis for an award of
attorney ’ s fees to Seton in this case .

Conclusion

For the foregoing reasons , the Court makes
the following Order:
( 1 ) With respect to Section VIII ,

^

1 -3 of

the arbitration award on damages dated July
28 , 1989, the case is respectfully remanded
to the arbitrators for clarification of the
components of “ Purchase Price ” ( “ PP” ).

This Court retains jurisdiction over any
further proceedings once the arbitrators’
further award is at hand .
( 2 ) The arbitrators' awards set forth in

^

Section VIII ,
4-9 are confirmed .
Petitioner Seton Company may settle a
Judgment against respondents Lohmann
GmbH & Co . , KG and Lohmann Therapie
Systeme GmbH KG , jointly and severally ,
for the amounts contained in those
paragraphs of the award , together with
interest as specified in Section VIII , H 9 of
the Award .

I conclude that LTS , together with LKG , is
bound by the award because the conduct of
LTS , as an LKG subsidiary , in large part gave
rise to Seton 's claim: LTS participated actively
in the arbitration ; and is time- barred from
asserting to the contrary .

Lastly , Seton asks for an award of costs
including attorney ’ s fees . I deny that claim .
The contract , including the arbitration
agreement , does not provide for the award of
attorney 's fees . The submission agreement to

(3 )

Seton Company 's application for costs
and attorney ' s fees is denied .
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MALEKZADEH & ORS v WYSHOCK
Court of Chancery of the State of Delaware
Judgment delivered April 7, 1992
Full text of judgment below
Arbitration Scope of arbitrator ' s authority
Effect of AAA rules in arbitration clause
A manager and others making a partnership agreement containing arbitration clause
Manager being entitled to larger partnership interest instead of salary Dispute going
to arbitration
Other partners asking for management of partnership
Arbitrators
appointing independent manager and reducing manager ' s partnership interest
Directing that an accountant reconcile capital accounts
Manager moving Court to
Whether arbitrators exceeded their authority by appointing
vacate award in part
independent manager and reducing manager ' s partnership interest Whether arbitrators
confined to the relief requested
Whether arbitrators ' directive that an accountant be
appointed to reconcile capital accounts an abdication of the arbitrators ' duty to decide
controversy
10 Delaware Code § 5714 .
A group of people made a partnership agreement under wrhich there were a number of
limited partners and a sole general partner who managed the partnership. The agreement
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contained a broad arbitration clause which included the rules of the American Arbitration
Association ( AAA ). The partnership agreement stated that the manager was entitled to a
greater partnership interest to compensate for his management duties.

The limited partners requested the manager to show them the partnership’s books,
records and accounts. Even though only certain documents were made available to the limited
partners, they believed that those records indicated mismanagement by the manager. The
limited partners then requested the Court of Chancery to turn the management duties over to
them and to order an accounting. The manager successfully applied for a stay of the
proceedings and for an order to compel arbitration.

-

In accordance with the AAA rules, the parties entered into a “ Pre Trial Stipulation ’ *
which stated the issues and the relief sought by the parties. In their relief , the limited partners
sought:
(a ) to have the manager removed and to have all partnership operations turned over to
them ;
( b) an accounting of the partnership which would result in a determination as to the rightful
status of all partnership accounts, including the capital accounts; and

a correction of the manager’s misappropriations of funds through an adjustment of his
partnership interest or an adjustment of his capital account or through an order that he
restore such funds to the partnership In the stipulation , the manager sought to have
every claim made by the limited partners dismissed .
The arbitrators’ award provided that the manager would retain his general partner status,
but his management duties were to be turned over to an independent property manager elected
by the entire partnership. The manager’s partnership interest was accordingly to be reduced ,
while the limited partners’ shares were to be increased. The independent property manager
was directed to employ an accountant to make any necessary adjustments to the capital
accounts
The limited partners petitioned the Court of Chancery to confirm the award under 10 Del
C § 5714. In the petition , the limited partners included claims of improper withdrawals from
the partnership capital account , the manager’s refusal to produce the partnership’s books and
records for inspection, and other claims of mismanagement The manager then moved to
vacate part of the arbitration award under 10 Del C § 5714( d ).
(c )

.

.

.

The manager claimed that the portion of the aw ard which provided for the selection of an
independent property manager and the revision of the partnership interests was beyond the
authority of the arbitrators. He argued that the arbitrators had authority to grant such relief
only if they found malfeasance on his part He concluded that absent such a finding, the relief
awarded w as beyond the scope of the stipulation

.

.

The manager also argued that the arbitrators exceeded their authority by awarding relief
other than that requested in the pre- trial stipulation. He objected to the designation of an
independent property manager to take over his management duties on the grounds that the
limited partners had only requested that partnership operations be turned over to them , not to
a third party.
The manager objected to the directive that the independent property manager appoint an
accountant to reconcile the capital accounts because the limited partners sought such an
accounting only from the arbitrators. That directive constituted an abdication of the
arbitrators' authority to resolve the dispute between the parties.
Held: petition granted , award confirmed .
1. Because there were claims made by the limited partners that were not expressly
addressed in the award, it could be inferred that those claims served as the basis for the
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granting of the limited partners’ request that the manager be relieved of his management
duties. Upon being relieved of those duties, the manager was no longer entitled under the
partnership agreement to a greater share of the partnership . The award could not , therefore ,
have been vacated as being beyond the authority of the arbitrators on those grounds.
2 . The arbitrators were not confined in the creation of a remedy to the relief requested .
The pre- trial stipulation did not narrow or otherwise change the applicability of the AAA rules
which permitted an arbitrator to formulate a unique remedy within the scope of the agreement
of the parties. Because this aspect of the award was within the agreement of the parties , the
arbitrators did not exceed their authority in granting it .
3. The directive that the independent property manager engage an accountant to reconcile
the capital accounts was not an abdication of the arbitrators’ duty to decide the controversy .
The manager had misstated the record in his assertion that the limited partners requested that
only the arbitrators conduct an accounting ; the request for the accounting did not address who
should conduct it.
[ Hendnote by the CCH INTERNATIONAL LEGAL EDITORSJ
DN Williams , JC Wisler ( Williams , Gordon & Martin , PA , Wilmington , DE ) for the
petitioners.
MR Eskin , DC Canefield , R Jacobs (Jacobs & Crumplar PA , Wilmington , DE ) for the
respondent .

Before: Hartnett VC .

Hartnett , Vice Chancellor: Pursuant to 10
Del . C . §5714 , Respondent Thomas R .
Wyshock ( “ Wyshock " ) has moved to vacate
part of an arbitration award . Because the
Arbitrators did not exceed their authority ,
Wyshock ' s motion must be denied and ,
pursuant to 10 Del . C . §5714( d ) , the Award
must be confirmed .
I
On March 7 , 1986 Wyshock and the
action :
this
Abdollah
in
petitioners
Malekzadeh , Deborah A . Malekzadeh , Parvis
Sorouri and Sally E . Sorouri entered into a
Partnership Agreement for the development and
management of a partnership known as
Meadowood II Enterprises . The Malekzadehs
and the Sorouris were the limited partners
( collectively “ limited partners" ), each with a
30% partnership interest. Wyshock , the sole
general partner, managed the partnership
received
increased
an
properties and
partnership interest (40% ) that was in lieu of a
salary or other form of compensation for his
services.
The relationship between the limited partners
and Wyshock deteriorated in 1990 when the
limited partners began to suspect that Wyshock
was mismanaging the partnership. On
numerous occasions the limited partners
Doyles Dispute Resolution Practice
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requested that Wyshock account for partnership
funds and produce the complete books and
records of the partnership. Even though only
certain documents were made available to the
limited partners , an accountant they engaged
believed
those
records
that
indicated
mismanagement by Wyshock .

On October 26 , 1990 , the limited partners
filed a companion action requesting that
Wyshock be enjoined from taking any action on
behalf of the partnership and requesting that his
management duties be turned over to the
limited partners . They also requested an
accounting , pursuant to which adjustments
would be made to partnership interests and
capital accounts to recompense for Wyshock ’ s
alleged mismanagement .
This Court denied the limited partners'
request for a preliminary injunction because the
arbitration clause of the Partnership Agreement
provided an adequate remedy . Sorouri v .
Wyshock , Del . Ch . , C . A . No. U ,782- NC ,
Hartnett , V .C . ( Nov . 30 , 1990 ) .

Wyshock then sought arbitration of the
dispute and subsequently filed in this action a
motion to stay the proceedings in Chancery and
an order to compel arbitration . That motion was
granted on February 6 , 1991 and the arbitration
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hearing was held on September 25. 1991 .
Wyshock now challenges the Award .
The Partnership Agreement at paragraph 31
contained a broad arbitration clause that
provided:

“ Any dispute or controversy arising under ,
out of , in connection with or in relation to
this Agreement , and any amendments
thereof , or the breach thereof , or in

connection with the formation , operation ,
liquidation
or
of
dissolution ,
the
Partnership , shall be determined and settled
by arbitration in accordance with the rules
of the American Arbitration Association .
Any award rendered therein shall be final
and binding on each and all of the Partners
and judgment may be entered thereon in any
court having jurisdiction thereof ."

It is clear that if this provision for arbitration
was not otherwise limited , its broad language
would preclude any challenge by Wyshock as
to the Arbitration Award . James Julian , Inc . v .
Raytheon Service Co ., Del . Ch . , 424 A . 2d 665
( 1980 ) . The issue is somewhat clouded ,
however , because, in accordance with the
Rules of the American Arbitration Association
( “ Association " ) , the parties entered into a
“ Pre-Trial Stipulation" ( “ Stipulation " ) . The
Stipulation stated that the issues to be heard at
the arbitration hearing were whether Wyshock
had violated either Delaware partnership law or
the Partnership Agreement , and whether he had
breached the fiduciary duty he owed to the
limited partners. The Stipulation further stated ,
however:
“ A. The Limited
following relief :

Partners

seek

the

1 . Limited Partners seek to have
Wyshock removed as manager of the
partnership and to have all partnership
operations turned over to the Limited
Partners.

2 . Limited Partners seek an accounting
of the partnership which will result in a
determination as to the current and
rightful status of all partnership
accounts. This accounting is to include a
determination as to the proper
reconciliation of each partner s capital
account .
'

3. Limited Partners seek a correction of
and
misappropriations
Wyshock ’ s
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misdirections of funds through an
adjustment of Wyshock’ s partnership
interest and/or an adjustment of
Wyshock ’ s capital account and/or
through an order that Wyshock restore
such funds to the partnership.
B . Wyshock seeks judgment in his favor
dismissing each and every claim asserted by
the Limited Partners."

Pre-Trial Stipulation at 4-5 .
The three member arbitration panel issued its
Award on October 28 , 1991 . The Award
provided that Wyshock would retain his general
partner status , but his management duties
would be turned over to an independent
property manager elected by the entire
partnership . Wyshock ’ s partnership interest
was accordingly to be reduced by 6-2 /3% and
each of the limited partners ' partnership
interests was to be increased by 3- 1 /3% . The
independent property manager was directed to
employ an accountant to make any necessary
adjustments to the capital accounts.

Wyshock has now moved pursuant to 10
Del . C . §5714(a )(3) to vacate Paragraphs 1
through 4 inclusive of the Arbitration Award
claiming that the Arbitrators exceeded their
authority as to those portions of the Award .

II
Delaware has adopted the Uniform
Arbitration Act , with some amendments. 10
Del . C . Ch . 57; Pettinaro Const . Co. v . Harry
C . Partridge , Jr . & Sons , Inc . , Del . Ch ., 408
A . 2d 957 ( 1979 ) . Under this Act . in reviewing
an arbitration award , a Court may not pass on
the merits of claims submitted to an Arbitrator .
10 Del . C . §5701 . In considering an application
to vacate an arbitration award , the Court is
limited to a determination of whether there
exists any of the five statutory grounds for
vacating an award , as set forth in 10 Del . C .
§5714 . Moseley , Hallgarten , Eslabrook &
Weeden , Inc . v . Ellis , 7 th Cir . , 849 F. 2d 264
( 1988 ); Fairchild & Co. , Inc . v . Richmond ,
Fredericksburg and Potomac Railroad Co . ,
D. D .C. , 516 F. Supp . 1305 ( 1981 ); Roberts v .
Shelly ' s of Delaware , Del . Ch . . C . A . No .
6801 - NC , Hartnett , V .C . ( Nov . 9, 1982 ). If
none of those grounds are found , and there is
no pending motion to modify or correct the
award , the Court must affirm the award . 10
Del . C . §5714( d ).
© 1992 CCH International
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A party moving to vacate an arbitration
award on the grounds that the Arbitrators
exceeded their powers pursuant to 10 Del . C .
§5714(a )( 3) must show by strong and
convincing evidence that the Arbitrator clearly
exceeded his authority . Federated Department
Stores , Inc . v . J .V . B . Industries , Inc . , 6th Cir . ,
894 F. 2d 862 ( 1990 ); Baltimore Barn Builders
v . Jacobs , Del . Ch . , C . A . No . 1424-S,
Hartnett , V .C . ( Dec . 17 , 1990 ). Absent such a
showing , the Court will assume that the
Arbitrator acted within his granted authority ,
and the award will be confirmed . Baltimore
Barn Builders , supra .

There are two sources for the authority of an
Arbitrator: 1 ) the underlying agreement
between the parties in which they agree to
submit their disputes to arbitration and 2) the
document containing the submission to the
Arbitrator of the issues to be decided . Fagnani
v . Integrity Finance Corp . , Del . Super . , 167
A . 2d 67 , 70 ( 1960 ). The scope of the
Arbitrator 's authority is defined by the “ mutual
assent of the parties to the terms of the
submission ". Id . at 73-74. If the Arbitrator
decides an issue outside of those contained in
the submission , or if his actions are in direct
contradiction to the express terms of the
agreement of the parties , he has exceeded his
authority . Coast Trading Co. , Inc . v . Pacific
Molasses Co . , 9th Cir . , 681 F. 2d 1195 , 1198
( 1982 ); Totem Marine Tug & Barge , Inc . v .
North American Towing , Inc. , 5 th Cir . , 607
F. 2d 649 , 651 ( 1979 ).

IV
Wyshock first claims that the portion of the
Award that provides for the selection of an
independent property manager and the revision
of the partnership interests is beyond the
authority of the Arbitrators because the
Arbitrators found that he had not mismanaged
the partnership . He cites paragraph 5 of the
Award that expressly denies the limited
partners ' claims that Wyshock : ( 1 ) built the
Cellular One building without approval ; ( 2 )
failed to cancel certain life insurance policies;
( 3 ) made improper capital distributions of
Mellon refinance proceeds; and ( 4 ) overcharged
the Partnership for secretarial assistance ,
Federal Express charges and trash removal
charges. Wyshock argues that the Arbitrators
had authority to grant relief to the limited

75,595

partners only if they found malfeasance on his
part . He therefore concludes that absent such a
finding , any relief awarded was beyond the
scope of the Stipulation .

If the claims denied in paragraph 5 of the
Award had been the only charges the limited
partners leveled against Wyshock , it is likely
that the Arbitrators would have exceeded the
scope of their authority by granting relief in
favor of the limited partners . The Stipulation ,
however , stated that the October 26 , 1990
petition for a preliminary injunction and an
accounting which the limited partners filed in
this Court would serve as the agreed
“ foundation of the Limited Partners ' claims".
The averments in the petition in this Court
were not limited to the four claims denied by
the Arbitrators ' Award . They included claims
of improper withdrawals from the Partnership
capital account , the refusal to produce the
Partnership 's books and records for inspection ,
and other claims of mismanagement and breach
of fiduciary duty . These claims were not
denied , or even mentioned , in the Arbitrators’
Award .

An Arbitrator need not state the grounds for
a grant of relief , and it is normally
inappropriate for a court to direct an Arbitrator
to disclose the reasoning of his decision . See
Sargent v . Paine Webber , Jackson & Curtis ,
Inc ., D . D .C. , 674 F. Supp. 920 ( 1987 ) ,
reconsideration denied , 687 F. Supp . 7 ( 1988 ).
If grounds for the award can be inferred from
the facts of the case, the award is deemed to be
within the scope of the Arbitrator’ s authority
and must be affirmed . Amoco Oil Co . v . Oil ,
Chemical and Atomic Workers International
Union , 7th Cir. , 548 F.2d 1288 ( 1977 ) , cert ,
denied , 431 U .S . 905 ( 1977 ); Falcon Steel Co .
Inc. v . HCB Contractors , Inc . , Del . Ch . , C. A .
No . 11 ,557- NC , Hartnett , V .C . ( April 4,
1991 ).

.

Because there were claims made by the
limited partners that were not expressly
addressed in the Award , it can be inferred that
those claims served as the basis for the granting
of the limited partners’ request that Wyshock
be relieved of his management duties.
Considering the extreme animosity between the
limited partners and Wyshock , an independent
manager would seem to be the only practical
way the Partnership could continue . The
revision of the partnership interests is a logical
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extension of that inference , because the April
4, 1986 Amendment to the Partnership
Agreement expressly states that Wyshock s
partnership interest was greater to compensate
him for his management services. Upon being
relieved of those duties , he no longer was
entitled to a greater share of the partnership.
The Award cannot , therefore , be vacated as
being beyond the authority of the Arbitrators on
these grounds .
*

V
Wyshock also argues that the Arbitrators
exceeded their authority by awarding relief
other than that requested in the Stipulation . He
bases his objection to the designation of an
independent property manager to take over his
management duties on the fact that the limited
partners requested only that all partnership
operations be turned over to the limited
partners , not a third party .
While Wyshock is correct in his contention
that the limited partners did not expressly ask
for the appointment of a third party to manage
the partnership , the Arbitrators were not
confined in the creation of a remedy to the
the
In
Partnership
requested .
relief
Agreement 's arbitration clause the partners
agreed that the arbitration of their disputes
would be conducted pursuant to the rules of the
Association . The
American
Arbitration
Stipulation did not narrow or otherwise change
the applicability of those rules .

.

The Association’ s Rule 43 provides , in
pertinent part , that “|t ]he Arbitrator may grant
any remedy or relief which the Arbitrator
deems just and equitable and within the scope
of the agreement of the parties , including , but
not limited to, specific performance of a
contract" . When the “ Relief Sought" section
of the Stipulation is read in light of the broad
scope of Rule 43, it is clear that the remedies
were proposals , not exclusive
listed
alternatives. See RODMAN , Commercial
Arbitration §21.3 ( 1984 ) . Indeed , the United
States Supreme Court has held that the award
of relief not previously conceived of by the
parties is not grounds for vacating an
Arbitrator ' s award . United Steelworkers of
America v . Enterprise Wheel & Car Corp . , 363
U .S . 593, 597 ( 1960 ).

Even though an Arbitrator may formulate a
unique remedy , the award must nevertheless be
“ within the scope of the agreement of the

^
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parties". Association Rule 43. An arbitration
award is deemed to be outside the scope of the
parties’ agreement only when it “ manifests a
clear infidelity to the Arbitrator 's obligation of
drawing the ‘essence' of the award from the
[ underlying contract ) . ..". Timken Co . v . Local
Union No . 1123 , United Steelworkers of
America , 8th Cir . , 482 F. 2d 1012 , 1014
( 1973 ) . See also General Telephone Co. of Ohio
v . Communications Workers of America , 6th
Cir . , 640 F. 2d 452 ( 1981 ).

In this dispute , the Award does “ draw its
essence" from both the Partnership Agreement
and the Stipulation . The Arbitrators noted in
paragraph 5 of the Award that it was beyond
their jurisdiction to restructure the partnership
so as to create the general partnership the
limited partners requested . This finding by the
Arbitrators evidences their commitment to
granting relief that would be practical yet
consistent with the substance of the Partnership
Agreement . Moreover , the delegation of the
management duties to a third party preserves
the relationship of the parties as a limited
partnership. As previously noted , the
appointment of an independent property
manager was not only desirable , it was a
practical necessity . Because this aspect of the
Award is within the agreement of the parties ,
the Arbitrators did not exceed their authority in
granting it .
VI

Wyshock also objects to the directive that the
independent property manager appoint an
accountant to reconcile the capital accounts
because the limited partners sought such an
accounting only from the Arbitrators.
According to Wyshock , that directive
constituted an abdication of the Arbitrators'
authority to resolve the dispute between the
parties.

The directive that the independent property
manager engage an accountant to reconcile the
capital accounts according to standard
accounting principles was not an abdication of
the Arbitrators’ duty to decide the controversy .
Wyshock has misstated the record in his
assertion that the limited partners requested that
only the Arbitrators conduct an accounting; the
request for the accounting does not address who
should conduct it .
By deciding that the partnership interests of
the partners would be modified to reflect the
© 1992 CCH International
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change in management , the Arbitrators had
already fulfilled their duty to decide the issue
before them at hand . The direction that an
accountant make the corollary capital account
adjustments did not vest any issue-resolving
authority outside of the arbitration panel . See
Wark & Co . v . Twelfth & Satisom CorpPa .
Supr . , 107 A . 2d 856 ( 1954 ).
Nor is an accounting ordinarily performed by
the trier of fact . Dakota Grain Systems , Inc . v .
Rauser , N . D . Supr . , 435 N . W . 2d 205 ( 1989 );
Rohichaud v . Smith , Tenn . Supr . , 232 S. W . 2d
576 ( 1949 ). See also Goldinger Bros . v .
Warren Del . Ch . , C . A . No. 599- K , Hartnett ,
V . C . ( June 14, 1979). Wyshock 's contention
that the Arbitrators surrendered their authority
to an unauthorized third party is therefore
without merit .
VII
In summary , the Arbitrators did not exceed
their authority by designating the appointment

of an independent property manager and by
revising the partnership interests to reflect that
change in management duties. This relief was
grounded both in the issues put before the
Arbitrators in the Stipulation and in the essence
of the arbitration clause in the Partnership
Agreement .
The directive that the property manager
engage an accountant to adjust the capital
accounts was not an abdication of the
Arbitrators ' duty to decide the issues submitted
to them , but rather was a mandate as to how
their decision should be carried out .

.

As no statutory grounds for vacating the
arbitration award have been established , the
award is confirmed pursuant to 10 Del . C .
§5714( d ).

IT IS SO ORDERED.

[U 80-053] SKEWES v SHEARSON LEHMAN BROTHERS
Supreme Court of the State of Kansas
Judgment delivered April 10, 1992
Full text of judgment below

—

—

—

Arbitration
Arbitration of non-contractual claims
Scope of arbitrable disputes
Employee and firm entering into agreement containing arbitration clause
Employee
Firm terminating employee
filing wage claim
Employee making various claims to
Firm
Employee alleging that termination was retaliation for wage claim
Court
seeking stay to allow arbitration Trial Court referring all claims except retaliation claim
Firm successfully appealing Court’ s decision on retaliation claim
to arbitration
Whether the Federal Arbitration Act preempted the Kansas
Employee appealing
Uniform Arbitration Act which prohibited the arbitration of tort claims
Whether the
exemption of EAA § / was applicable to the arbitration clause Whether the employee’ s
retaliatory discharge claim arose out of or in connection with the firm’ s business and was
Federal Arbitration Act , 9 USC , § I , Kansas
subject to arbitration under the clause
Uniform Arbitration Act , KSA 5-401 .

—

—

—

—

—

—

—

—

—

—

—

—

An employee was hired by a stockbroking firm . The parties signed a Uniform Application
for Securities Industry Regulation form ( Form U -4) which contained a broad arbitration
clause . The Form U -4 stated that any arbitration would be carried out under the rules of the
National Association of Securities Dealers, Inc ( NASD).

The employee later filed a wage claim with the relevant state authority . The firm advised
the employee to increase his production for three consecutive months and that his failure to
improve* his production could result in termination. The firm terminated him and the employee
filed suit against the firm . He made a number of allegations, one of which was that the firm had
discharged him in retaliation for making a wage claim .
The firm filed a motion to stay the proceedings and to compel arbitration . The employee
conceded that his other claims were subject to arbitration under the Form U -4 and that his
employment involved interstate commerce , but asserted that his retaliatory discharge claim
Doyles Dispute Resolution Practice — North America
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was not subject to arbitration because the Kansas Uniform Arbitration Act ( KSA ) prohibited
the arbitration of tort claims.
The trial Court granted the firm’s motion to stay and compel arbitration as to all of the
employee’s claims except the retaliatory discharge claim The trial Court reasoned that the
claim of retaliatory discharge did not arise out of or in connection with the firm’s business of
selling securities and the claim was not required to be arbitrated under the NASD rules. It also
held that the federal law did not preclude a retaliatory discharge state court action because the
agreement between the parties was not intrinsically related to tort. The firm successfully
appealed to the Court of Appeal which held that the Federal Arbitration Act ( FAA ) preempted
the Kansas Uniform Arbitration Act and that the retaliatory discharge claim was within the
scope of the arbitration agreement. The employee sought review' in the Supreme Court

.

.

The two issues before the Court were:

-

(!) whether the FAA § 1 preempted KSA 5 401 which prohibited the arbitration of tort
claims; and
( 2 ) whether the employee’s retaliatory discharge claim arose out of or in connection with his
employer’s business and , consequently , was subject to arbitration under the Form U 4

-.

The employee argued that the arbitration clause in question was contained in a contract
of employment involving interstate commerce and was exempt from the FAA He also argued
that the Form U 4 and the NASD rules were ambiguous. He reasoned that any person signing
the Form U 4 would understand that only disputes involving securities were required to be
arbitrated .

.

-

-

The employee further contended that compulsory arbitration should only be permitted in
labor disputes where the arbitration clause explicitly applied to disputes arising from the
employer /employee relationship. He emphasized that , while the NASD rules did not include
any specific provision applying to these disputes, the rules of the New York Stock Exchange
( NYSE ) did include such a provision , namely Rule 347.
The firm argued that the FAA preempted Kansas law and mandated that the employee’s
retaliatory discharge action should be stayed and the claim submitted to arbitration. It also
argued that the employee’s retaliatory discharge claim arose out of or in connection with the
firm’s business. It disagreed with the trial Court’s narrow interpretation and asserted that its
business was not limited to buying and selling securities but, as with any other employer,
included dealings with employees.

Held: by the majority , Court of Appeal affirmed.

.

-

1 The § 1 exemption of the FAA was not applicable to arbitration clauses in Form U 4,
which contained the arbitration agreement in issue. ( Gilmer v Interstate/Johnson Lane
Corporation ( 1991) Doyles DR Reps ( North America ) H80-020 applied . )

2. The employee was correct in having asserted that NYSE Rule 347 was more specific than

.
.

§§ 1 and 8 of the NASD rules However, a less specific arbitration clause was not necessarily
invalid (Gilmer v Interstate/Johnson Lane Corporation (1991 ) Doyles DR Reps ( North
America ) 1180 020 considered )

.

-

Lockett and Allegrucci JJ dissenting: Arbitration is a matter of contract, and a party
cannot be required to submit to arbitration any dispute the party has not agreed to submit. The
trial Court correctly determined that under the NASD rules, the employee had contracted only
to arbitrate disputes with his employers or others that arose out of the sale of stock , and not
tort claims.
3 Under the facts of the case , the KSA , which prohibits the arbitration of tort claims, was
preempted by the FAA.

.
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4. The employee’s claim for retaliatory discharge arose out of or in connection with the
firm’s business. Thus, the claim fell within the arbitration agreement . The employee’s
retaliatory discharge action must be stayed and the claim submitted to arbitration .

IHeadnote by the CCH

INTERNATIONAL LEGAL EDITORS ]

DM Dibble , WJ Hatley ( Lathrop & Norquist , Kansas City , Missouri ) for the appellant .
J Lawing ( Wichita ) for the appellee.
Before: Six J delivering the opinion of the Court : Lockett and Allegrucci JJ dissenting .

Six J: This is an arbitration case arising from
the effect of the Code of Arbitration of the
National Association of Securities Dealers ,
Inc., ( NASD ) on a tort claim of retaliatory
discharge asserted by a stockbroker against his
employer .

The two controlling issues are: ( l ) whether
the Federal Arbitration Act ( FAA ) , 9 U . S .C .
$ l et secf . ( 1988 ) , preempts K . S . A . 5-401 ,
which prohibits the arbitration of tort claims;
and ( 2 ) whether plaintiff Blaine Skewes'
retaliatory discharge claim arose out of or in
connection with his employer 's “ business"
and , consequently , is subject to arbitration
under the Uniform Application for Securities
Industry Registration form ( Form U -4 ).
Shearson Lehman Brothers , formerly known
as Shearson Lehman Hutton , Inc . , (Shearson )
appealed the trial court ' s order denying its
motion to stay proceedings and compel
arbitration of Skewes' retaliatory discharge
claim . In an unpublished opinion filed June 28 ,
1991 , the Court of Appeals reversed and
remanded for an order staying the judicial
proceeding and compelling arbitration .

We granted Skewes’ petition for review .
We affirm the Court of Appeals, reverse the
trial court , and hold that the FA A preempts the
Kansas Uniform Arbitration Act . We also hold
that under the facts of this case , Skewes’
retaliatory discharge claim arose out of or in
connection with his employer’ s “ business" and
is within the scope of the arbitration provision
contained in the Form U -4 .
Facts
Skewes was working for Shearson as a
his
Shearson
terminated
stockbroker .
employment . Skewes filed suit against
Shearson , alleging that Shearson : ( l ) breached
the employment contract ; ( 2 ) wrongfully
refused to allow his pension rights to vest and
to pay him under the pension plan: and ( 3 )
Doyles Dispute Resolution Practice
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discharged him in retaliation for filing a wage
claim with the Kansas Department of Human
Resources.
Shortly after Skewes began his employment ,
Skewes and Shearson ( by its agent , the Wichita
office manager ) executed a “ Form LI -4. " The
Form U -4 contained the following provisions:
“ I agree to arbitrate any dispute , claim or
controversy that may arise between me and
my firm , or a customer , or any other person ,
that is required to be arbitrated under the
rules , constitutions, or by - laws of the
organizations with which I register, as
indicated in Question 8 . "
In Question 8 , Skewes indicated that he was
to be registered with the NASD.
Section 8( a ) of the NASD Code of
Arbitration Procedures ( NASD Code ) states in
part:
“ Any dispute , claim or controversy eligible
for submission under Part I of this Code
between or among members and/or
associated persons, and /or certain others ,
arising in connection with the business of
such member(s ) or in connection with the
activities of such associated person ( s ) , shall
be arbitrated under this Code , at the instance
of :
( ! ) a member against another member;
|and|
( 2 ) a member against a person associated
with a member or person associated with
a member against a member ..."
Section l , Part I of the NASD Code
provides:
“ This Code of Arbitration Procedure is
prescribed and adopted pursuant to Article
VII , Section 1 ( a )( 3) of the By-Laws of the
National Association of Securities Dealers ,
Inc . (The ‘Association ' ) for the arbitration
of any dispute , claim or controversy arising

North America

T 80-053

75,600

Skewes v Shearson Lehman Brothers
(1992) Doyles DR Reps (North America) H 80-053 ( Six J )

out of or in connection with the business of
any member of the Association , with the
exception of disputes involving the

insurance business of any member which is
also an insurance company :
( 1 ) between or among members; [ and ]
( 2 ) between or among members and
public customers, or others . ”

Shearson filed a motion to stay proceedings
and to compel arbitration . In support of its
motion , Shearson contended that Skewes'
claims arose out of his employment as a
Shearson stockbroker and that he had agreed to
arbitrate such claims under the rules of the New
York Stock Exchange ( NYSE ) and NASD .
Shearson asserted that the FAA requires that
the action be stayed and Skewes be compelled
to arbitrate his claims . Shearson acknowledged
that K .S . A . 5-401 excludes from arbitration
contracts between employer and employees and
tort claims; however , Shearson asserted that the
FAA preempts the Kansas statute .
Skewes conceded that his pension benefits
and breach of employment contract claims were
subject to arbitration under the Form U -4 and
that his employment involved interstate

commerce .

Skewes contended that his retaliatory
discharge claim was not subject to arbitration
because K .S . A . 5-401 prohibits arbitration of
tort claims . He asserts we have ruled that
federal law does not preempt the Kansas
arbitration statute.
Rulings of the Trial Court

The trial court granted Shearson 's motion to
stay and compel arbitration as to all of Skewes'
claims except the retaliatory discharge claim .
The trial court reasoned : ( ! ) The claim of
retaliatory discharge did not arise out of or in
connection with Shearson 's business of selling
securities and is not required to be arbitrated
under the NASD Code , and ( 2 ) federal law
does not preclude a retaliatory discharge state
court action because the agreement between
Shearson and Skewes is not intrinsically related
to the tort . The trial court relied on Coleman v .
Safeway Stores , Inc ., 242 Kan . 804, 752 P . 2d
645 ( l 988 ).
The Court of Appeals Opinion
The Kansas Court of Appeals reversed and
remanded . It held first that the FAA preempted
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Kansas law restricting arbitration of tort claims
and then reasoned that the retaliatory discharge
claim was within the scope of the arbitration
agreement , finding that the claim arose out of

or in connection with Shearson ' s business.

—

FAA Preemption
K .S . A . 5-40 J
The Arbitration of Tort Claims

—

K . S . A . 5-401 provides:
‘‘( a ) A written agreement to submit any
existing controversy to arbitration is valid ,

enforceable and irrevocable except upon
such grounds as exist at law or in equity for
the revocation of any contract .
( b ) Except as provided in subsection ( c ), a
provision in a written contract to submit to

arbitration any controversy thereafter arising
between the parties is valid , enforceable and
irrevocable except upon such grounds as
exist at law or in equity for the revocation of
any contract.
( c ) The provisions of subsection ( b ) shall
not apply to: ( 1 ) Contracts of insurance; ( 2)

contracts between an employer and
their
respective
employees,
or
representatives; or ( 3) any provision of a
contract providing for arbitration of a claim
in tort. ”

K .S. A . 5-401 invalidates arbitration clauses
contained in employment contracts and clauses
providing for arbitration of tort claims.
Shearson argues that the FAA preempts
Kansas law and mandates that Skewes'
retaliatory discharge action be stayed and the
claim submitted to arbitration . Thus , Shearson
contends the trial court erred in relying on
Coleman . We agree .
The FAA provides:

“ A written provision in any maritime
transaction or a contract evidencing a
transaction involving commerce to settle by
arbitration a controversy thereafter arising
out of such contract or transaction , or the
refusal to perform the whole or any part
thereof , or an agreement in writing to
submit to arbitration an existing controversy
arising out of such a contract , transaction ,
or refusal , shall be valid , irrevocable , and
enforceable , save upon such grounds as
exists at law or in equity for the revocation
of any contract . ” 9 U .S .C. §2 ( 1988 ) .
© 1992 CCH International
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9 U . S . C . § 1 ( 1988 ) defines “ commerce," in
part , as “ commerce among the several States ."
Section 1 also contains the following
exceptions: “ |B ] ut nothing herein contained
shall apply to contracts of employment of
seamen , railroad employees , or any other class
of workers engaged in foreign or interstate
commerce ." Skewes argues that the arbitration
clause in question is contained in a contract of
employment involving interstate commerce,
and , therefore , exempt from the FAA .

In Gilmer v. Interstate!Johnson Lane , ( 1991 )
Doyles DR Reps ( North America ) 1|80-020 ;
114 L . Ed . 2d 26 , 111 S. Ct.
500 U S.
1647 ( 1991 ) , the Supreme Court considered the
argument that 9 U . S .C . § 1 excludes all
employment contracts from the FA A in the
context of an arbitration agreement contained in
a Form U -4.
In affirming the Fourth Circuit , Justice
White , speaking for a seven - member majority ,
stated the issue: “ The question presented in this
case is whether a claim under the Age
Discrimination in Employment Act of 1967 ...
can be subjected to compulsory arbitration
pursuant to an arbitration agreement in a
securities registration application . " Doyles DR
114 L . Ed . 2d
Reps at 75 ,399; 500 U .S. at
at 35 .
As required by his employment , Gilmer
executed a Form U -4 with a clause requiring
arbitration of “ any dispute , claim or
controversy" between him and his employer
that is required to be arbitrated under the rules
of the organizations with which he registered .

Doyles DR Reps at 75 ,399; 500 U . sTat
114 L. Ed . 2d at 35. Gilmer registered with the
NYSE . The Court noted that the $ 1
employment contract exclusion argument was
not raised below or presented in the petition for
certiorari . The Court stated that it would be
inappropriate to address the scope of the § 1
exclusion because the arbitration clause w'as not
contained in a contract of employment .
“ Rather , the arbitration clause at issue is in
Gilmer ' s securities registration application ,
which is a contract with the securities
exchanges , not with |his employer ] . " Doyles
n . 2 , 114
DR Reps at 75 ,400 ; 500 U .S . at
L. Ed . 2d at 36 n . 2.

In the case at bar, Skewes did not raise the
contract of employment argument below' . In
fact , he assumed a contrary position when he

conceded his claims other than retaliatory
discharge were required to be arbitrated .
Gilmer holds that the § 1 exemption of the FA A
is not applicable to arbitration clauses in the
Form U-4 , which contains the arbitration
agreement at issue.
Section 3 of the FAA requires that an action
brought in any “ courts of the United States"
upon any issue referrable to arbitration under a
written arbitration agreement be stayed until
such arbitration has been had . 9 U .S . C . §3
( 1988 ) . Section 4 authorizes a party aggrieved
by the failure of another to arbitrate under a
written agreement to petition any “ United
States district court" having jurisdiction for an
order compelling arbitration . 9 U .S . C . §4
( 1988 ) .
Acknowledging the references to “ courts of
the United States" and “ United States district
court " in §§3 and 4 of the FAA . the United
States Supreme Court has held that §2 of the
FAA applies in state courts and preempts state
law requiring a judicial forum . Perry v .
Thomas, 482 U . S. 483, 96 L. Ed . 2d 426 107
S . Ct . 2520 ( 1987 ) ; Southland Carp v.
Keating , 465 U . S . 1 , 79 L. Ed . 2d 1 , 104 S.

^.

Ct . 852 ( 1984 ) .

The Court in Southland Corp . relied on
Moses H . Cone Hospital v. Mercury Constr .
Corp . , 460 U . S . 1 , 74 L . Ed . 2d 765 , 103 S.
Ct . 927 ( 1983 ) , stating , “ |We reaffirm ) our
view that the Arbitration Act ‘creates a body of
federal substantive law ’ and expressly stated
what was implicit in Prima Paint ( v . Llood of
Conklin , 388 U . S . 395 . 18 L . Ed . 2d 1270, 87
S . Ct . 1801 ( 1967 ) ] , i .e . , the substantive law of
the Act created was applicable in state and
federal courts . " Southland Corp . , 465 U . S . at
12 . The Court then reasoned : “ In creating a
substantive rule applicable in state as well as
federal courts Congress intended to foreclose
state legislative attempts to undercut the
enforceability' of arbitration agreements. " 465
U . S. at 16 .

.

The enforceability of the FAA is subject to
two limitations only : ( 1 ) The arbitration act
must be contained in a written maritime
contract or a contract evidencing a transaction
involving commerce as defined in § 1 ; and ( 2 )
the clause may be invalidated “ upon such
grounds as exist at law or in equity for the
revocation of any contract " ( 9 U .S .C . §2 ) . The
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state may not impose additional limitations.
465 U . S . at lO- ll .

Southland Corp . was applied in Perry v .
Thomas , which involved facts similar to those
in the case at bar. Thomas brought an action
alleging breach of contract , conversion , civil
conspiracy to commit conversion , and breach
of fiduciary duty against his former employer,
Kidder, Peabody and Co. , and two of its
employees Perry and Johnston . The action
arose from a dispute over the commissions on
the sale of securities. After Thomas refused to
submit the dispute to arbitration , the defendants
sought to stay further judicial proceedings and
to compel arbitration . The demands for
arbitration were based on the arbitration
provision found in the Form U -4 that Thomas
had signed . The Thomas Form U -4 is identical
to the Form U -4 signed by Skewes. However,
Thomas had registered with the NYSE . Rule
347 of the NYSE was involved in Thomas
rather than the NASD Code . Rule 347 provided
in part : “ ‘( A ) ny controversy between a

.

registered representative and any member or
member organization arising out of the
employment or termination of employment of
such registered representative by and with such
member or member organization shall be
settled by arbitration , at the instance of any
such party ’ ... ” 482 U .S . at 485.
The trial court in Thomas denied the
defendants' petition to compel arbitration ,
holding that §229 of the California Labor Code
authorized Thomas to pursue an action to
collect wages without regard to private
arbitration agreements. 482 U .S . at 486. The
California Court of Appeals affirmed , and the
California Supreme Court denied Thomas
petition for review . 482 U .S . at 488-89.
Relying on Southland Corp . , the United States
Supreme Court reversed and held that §2 of the
FAA preempts §229 of the California Labor
Code .
'

The trial court’s reliance , in the case at bar,
on Coleman v . Safeway Stores , Inc ., 242 Kan .
804, was misplaced . Coleman addressed
whether the federal Labor Management
Relations Act ( LMRA ) preempted state tort
claims. We also referred in Coleman to the
inappropriateness of arbitrating tort claims. 242
Kan . at 813- 15 .
Coleman is distinguishable from the instant
case. The FAA was not involved in Coleman .
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The United States Supreme Court has limited
preemption by the LMRA where the state tort
law purports to define the meaning of the
contract relationship . 242 Kan . at 811- 12
(citing Allis Chalmers Corp. v . Lueck , 41\ U .S .
202, 211 , 85 L . Ed . 2d 206 , 105 S . Ct . 1904
[ 1985 ] ). The United States Supreme Court has
not limited the preemption by the FAA . As to
our reference in Coleman that arbitral
procedures are comparatively inappropriate for
the resolution of tort claims , we note that
Thomas and Southland Corp. involved tort
claims ( fraud , breach of fiduciary duty ) and that
arbitration was required .

-

Tort claims such as defamation , negligence ,
fraud , invasion of privacy , and breach of
fiduciary duty also have been held arbitrable
under the FAA . See Zolezzi v. Dean Witter
Reynolds , Inc . , 789 F. 2d 1447 (9th Cir . 1986)
(defamation , invasion of privacy ); Morgan v .
Smith Barney , Harris Upham & Co . , 729 F. 2d
1163 (8th Cir . 1984) ( slander ); Block 175 Corp .
v . Fairmont Hotel Management Co . , 648 F.
Supp. 450 ( D. Colo. 1986) ( breach of fiduciary
duty , intentional or reckless breach of duty );
Merrill Lynch , Pierce , Fenner & Smith v.
Thomson , 574 F. Supp. 1472 ( E . D. Mo . 1983 )
( breach of no-compete clause in employment
contract ); Merrill Lynch , Pierce , Fenner v .
McCollum , 666 S . W . 2d 604 (Tex . App . 1984)
( tortious interference with contract ) , cert ,
denied 469 U .S . 1 127 ( 1985 ).
In R . J . Palmer Constr . Co. v . Wichita Band
Instrument Co. , 1 Kan . App. 2d 363, 365 , 642
P.2d 127 ( 1982 ) , decided before Southland
Corp . or Thomas , the Kansas Court of Appeals
observed that the FAA applies in state courts as
well as federal courts . The FAA requires state
courts to enforce an arbitration clause despite
contrary state policy .

Southland Corp . and Thomas teach that the
FAA preempts conflicting state law which
exempts enforcement of arbitration agreements
involving interstate commerce . Under the facts
of the case at bar, K . S . A . 1990 Supp. 5-401 ,
which prohibits the arbitration of tort claims, is
preempted by the FAA .

—

The Scope of
Retaliatory Discharge
The Arbitration Provision Contained in the
Form U -4

retaliatory
of
the
Resolution
requires
issue
discharge/arbilration
interpretation of the arbitration clause contained
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<V6-92 Skewes v Shearson Lehman Brothers
(1992) Doyles DR Reps ( North America ) H 80 053 ( Six J )

-

in the Form U-4 and the NASD code referred to
in the Form U -4. The Form U-4 has been
by
Kansas
the
adopted
Securities
Commissioner . K . A . R . 81-2-1 ( I ).
“ The construction of a written instrument is
a question of law , and the instrument may be
construed and its legal effect determined by an
appellate court . " Kennedy & Mitchell , Inc . v .
Anadarko Prod . Co . , 243 Kan . 130 , 133, 754
P. 2d 803 ( 1988 ).

In the Form U-4 , Skewes agreed to arbitrate
“ any dispute , claim or controversy that may
arise between me and my firm ... that is required
to be arbitrated under the rules, constitutions,
or by - laws of the organizations with which I
register , as indicated in Question 8. ”
( Emphasis added . ) Skewes indicated in
Question 8 that he was to be registered with the
NASD. Therefore , we must determine whether
the rules, constitutions, or by - laws of the
NASD require Skewes’ retaliatory discharge
claim to be arbitrated .

Section l of the NASD Code provides for the
arbitration of any “ dispute , claim or
controversy arising out of or in connection with
the business of any member ... ( l ) between or
among members; { and ] ( 2 ) between or among
members and public customers, or others ."
( Emphasis
added . ) Section 8 requires
arbitration of disputes defined in section l
“ between or among members and / or associated
persons ... arising in connection with the
business of such member( s ) or in connection
with the activities of such associated person (s )
. .. at the instance of : ( ! ) a member against
another member; [ and ] ( 2) a member against a
person associated with a member or a person
associated with a member against a member . ”
( Emphasis added . )

The trial court held that Skewes' claim for
retaliatory discharge did not arise out of or in
connection with Shearson ’ s business, which is
selling securities. Therefore , the claim was not
within the scope of the arbitration agreement .
Shearson argues that Skewes' retaliatory
discharge claim arises out of or in connection
with Shearson ’ s business. Shearson disagrees
with the trial court’ s narrow interpretation .
Shearson asserts its business is not limited to
buying and selling securities but , as with any
other employer , includes dealings with
employees. We agree .
Doyles Dispute Resolution Practice
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Skewes contends that the Form U -4 and the
NASD Code are ambiguous. He reasons that
any person signing the Form U -4 would
understand that only disputes involving
securities are required to be arbitrated . Skewes
further contends that Gilmer suggests that
compulsory arbitration should only be
permitted in labor disputes where the arbitration
clause explicitly applies to disputes arising
from the employer /employee relationship.
Skewes emphasizes that the NASD rules do not
include any provision comparable to Rule 347
of the NYSE, which was dispositive of the
Gilmer arbitration issue .
In Moses H . Cone Hospital v. Mercury
Constr . Corp . , 460 U .S . at 24-25, the Supreme
Court stated: “ The Arbitration Act establishes
that , as a matter of federal law , any doubts
concerning the scope of arbitrable issues should
be resolved in favor of arbitration , whether the
problem at hand is the construction of the
contract language itself or an allegation of
waiver, delay , or a like defense to
arbitrability . ”
Skewes is correct in asserting that Gilmer
involved NYSE Rule 347 , which is more
specific than §§ l and 8 of the NASD Code.
Rule 347 specifically refers to disputes “ arising
out of the employment or termination of
employment ” of a registered representative .
However, Gilmer does not suggest that a less
specific arbitration clause is invalid .
Skewes' argument supporting a narrow
interpretation of the NASD Code has been
unsuccessfully advanced recently by similarly
situated plaintiffs .

In Singer v . Jefferies & Co . , Inc. , 78 N . Y . 2d
76 , 571 N . Y .S . 2d 680 ( 1991 ) , New York ’ s
highest court , speaking through Chief Judge
Wachtler , endorsed a broad interpretation of the
NASD Code . Singer, the plaintiff , had worked
for the defendant , Jefferies & Co. ( the firm ).
The firm was a member of the NASD. A Form
U-4 was involved . The arbitration language
interpreted was the same as that before us in the
case at bar . Singer , as a senior vice- president
and manager of the firm 's corporate finance
department , at the direction of Jefferies, the
CEO, signed a $3 million invoice sent to Ivan
F. Boesky for “ investment , advisory and
corporate finance services. ” Boesky pled guilty
to illegal stock market activities . The $3
million bill was actually intended to cover an
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investment loss. Jefferies was charged
criminally with aiding and abetting and pled
guilty . Singer, who had left the firm , was never
charged : however , he did receive a summons
from the Securities and Exchange Commission
which was investigating Boesky 's financial
dealings with the firm . Singer sued the firm ,
alleging that he had been ordered to prepare the
fraudulent invoice without knowledge of the
true facts . He also asserted that he was made to
appear to be a party to the crime and that this
caused him to suffer damage to his finances and
professional reputation .
The firm claimed that the dispute was subject
to arbitration . The trial court agreed ; the
appellate division did not . Singer contended
that the dispute was not arbitrable because it
arose out of illegal activity and not out of the
lawful business of the firm . The appellate
division accepted Singer’s interpretation ,
noting that “ the business of Jefferies &
Company , and of the individual defendant , was
stocks, not fraud . ” 78 N . Y . 2d at 82 . Upon
review , the Court of Appeals rejected the
“ Under
narrow
noting ,
interpretation ,
prevailing Federal law the wrongful conduct
must involve ‘significant aspects' of the
employment or the employer 's business
activities [citations omitted ]. ” 78 N . Y . 2d at

83.

The Singer court , in holding that Singer’ s
claim for injury to reputation resulting from the
firm 's use of him as an unwitting pawn in a
securities fraud was subject to arbitration ,
stated: “ To hold that such a dispute does not
arise out of the firm s business is unrealistic
and inconsistent with the Federal policy
generous,
liberal ,
indeed
requiring
interpretation of arbitration agreements [citation
omitted ]. ” 78 N . Y .2d at 84.
'

The Singer court , in analyzing the NASD
Code , noted :
“ Congress adopted the [ FAA ] to insure that
the courts would rigorously enforce private
agreements to arbitrate ( Dean Witter
Reynolds v . Byrd , 470 U .S . 213, 219 , 221 )
and it establishes an ‘emphatic ' national
policy favoring arbitration which is binding
on all courts , State and Federal [citations
omitted]. Pursuant to the Arbitration Act ,
‘questions of arbitrability must be addressed
with a healthy regard for the federal policy
... [ and ] any doubts concerning the scope of
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arbitrable issues should be resolved in favor
of arbitration ' [ citations omitted ]. ” 78
N . Y . 2d at 81 -82.

In Madden v . Ellspermann , 813 S. W .2d 51
App . 1991 ) , the NASD Code received a
the
Madden ,
characterization .
broad
stockbroker plaintiff , sued his former brokerage
firm employer , Kidder , Peabody & Co . , Inc . ,
and its office manager , Ellspermann , for breach
of contract , wrongful termination , and
misappropriation of commissions. Madden had
been terminated because he failed to notify
Kidder , Peabody that he was purchasing an
interest in a savings and loan . Again , the
NASD Code language we are required to
interpret in the case at bar was involved .
Madden advanced the narrow interpretation
asserted by Skewes. Madden argued that the
NASD Code does not cover disputes arising out
of private affairs. Madden contended that his
purchase of an interest in the savings and loan
was personal business not connected with
Kidder, Peabody ; therefore , the reason for his
termination was unconnected with the business
of Kidder, Peabody . The Missouri Court of
Appeals stated:
( Mo .

“ This argument overlooks the fact that the
employment of Madden by Kidder, Peabody
to conduct its business is a matter arising
out of and in the course of business of
Kidder , Peabody . In like manner the
termination of Madden ’ s employment is a
matter arising out of and in connection with
the business of Kidder, Peabody . The
reason given for the termination , even if
related to a non - business subject , is
unimportant . The essential ingredient is the
termination of employment which is a
matter arising out of the business of Kidder ,
Peabody . ” 813 S. W . 2d at 54.

Francis v. Marshall , 661 F. Supp. 773 ( D .
Mass. 1987 ) , interpreted the scope of §§ l and 8
of the NASD Code . The court in Francis was
urged to interpret the “ business of any [ NASD ]
member ” narrowly to involve only the
purchasing and selling of securities on the
over-the-counter markets. The court disagreed ,
noting that § l is broad on its face.
“ The arbitration clause does not refer to the
‘operation ’ of a securities business . Rather ,
it covers ‘any dispute ' arising ‘in connection

with ' an NASD member’ s business. For
example , the clause is certainly broad
© 1992 CCH International
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enough to cover a dispute between an
NASD member and an employee , not
stemming from the purchase and sale of
securities . " 661 F. Supp . at 775.
The Francis court held that “ the business" of
an NASD member securities firm includes the
firm ’ s purchase and sale as a corporate entity .
,
App. Div . 2d
Nelsen v . Colieary,
574 N . Y .S . 2d 912 ( 1991 ) , involved a plaintiff
Chase
stockbroker suing her employer
Securities Inc. The Form U -4 , the NASD
Code , termination of plaintiff 's employment ,
and a claim of “ harassment and humiliation
denigrating [ plaintiff’s ] sex and religion" in
violation of the New York State Human Rights
Law were also involved . The Nelsen court
emphasized the public policy favoring
arbitration in holding that plaintiffs claims
were within the intent of the Form U -4 and the
NASD arbitration agreement .

.

Between the dates of our acceptance for
review and oral argument , Skewes requested
that Higgins v . Superior Court , 234 Cal . App .
3d 1464 , 1 Cal . Rptr . 2d 57 ( 1991 ) , be added
to his petition for review . Counsel for Shearson
was granted leave to respond to Higgins .
Skewes followed Shearson ' s response with a
supplemental brief addressing Higgins .
The California Supreme Court denied a
petition for review and ordered Higgins
decertified for publication . Higgins v . Superior
Court , B057028 (Cal . S. Ct . January 8 , 1992 ).
Therefore , we will not consider Higgins in
resolving the case at bar .

A .G . Edwards & Sons , Inc . v . Clark , 558 So.
2d 358 ( Ala . 1990 ) , construed §§ 1 and 8 of the
NASD Code . Clark , a stockbroker, filed a
defamation action against another stockbroker,
Thompson , and A .G . Edwards, Thompson 's
made
alleging
Thompson
employer ,
defamatory remarks about Clark which were
repeated in an A .G . Edwards advertisement .
When Clark associated with his employer
( Clark was never employed by A . G . Edwards ) ,
he had signed a Form U -4 and listed NASD as
the organization he would be registered with .
Thompson admitted that he and Clark had
never had any business dealings. There had
never been any dispute between the two men
about any securities transaction or any
investment banking transaction . Thompson and
A . G . Edwards moved the trial court for an
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order compelling arbitration . The trial court
denied the motion . Both defendants appealed .
The Alabama Supreme Court affirmed ,
holding that Clark ' s claim did not arise out of
the business of A . G . Edwards. The Clark court
focused on the title to Part II , where §8 is
found , labeled “ Industry and Clearing
Controversies," and determined §8 was
intended to apply only to disputes relating to
the securities business. The “ business" of the
members is the trading of securities. The
defamatory remarks had some relation to
Clark ’ s business as a stockbroker but did not
arise out of or in connection with any business
between Clark and A . G . Edwards or
Thompson . The Alabama Supreme Court
emphasized the nonemployment factual
scenario of Clark by stating :

“ This is not a case like those cited by the
defendants wherein the plaintiff was either
an employee or a former employee of the
defendant or was involved in business
transactions with the defendant. Perhaps if
these remarks had occurred in the context of
business dealings involving the defendants
and Clark , the matter might have to be
arbitrated under the language of the NASD
Code , but that scenario is not the case
before us . It is undisputed that Clark and the
defendants had had no business dealings
with each other ." 558 So. 2d at 364.
A significant factual distinction exists
between Clark and the instant action . The facts
in Clark do not provide the “ scenario" that is
before us in the case at bar . The tort of
defamation in Clark occurred in the absence of
any business dealings between Clark and
Thompson or A . G . Edwards. Skewes was an
employee of Shearson ; Clark was neither an
employee of A . G . Edwards, nor had he had
any business dealings with A . G . Edwards or
Thompson .

Skewes '
of
termination
employment
occurred in the context of business dealings .
Skewes alleges in his petition he was given 90
days to raise his projected annual volume .
Shearson answered by admitting Skewes was
advised to increase his production for the
months of July , August , and September and
that his failure to improve his production could
result in termination . Skewes contends he was
terminated not because of low sales production
but rather in retaliation for filing a wage claim .
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Shearson ’ s business is selling securities.
Skewes was employed by Shearson to sell
securities. Thus , Shearson ’ s employment of
Skewes arose out of or in connection with
Shearson’s business. Likewise , Shearson ' s
termination of Skewes ' employment also arose
out of or in connection with Shearson ’ s
business. Skewes’ claim of retaliatory
discharge alleges he was terminated for reasons
unrelated to the sale of securities; however , we
acknowledge the signal from Moses H . Cone
Hospital , 460 U .S. 1 , to resolve any doubts in
favor of arbitration . We hold that Skewes'
claim for retaliatory discharge arose out of or in
connection with Shearson 's business. Thus, the
claim fell within the arbitration agreement .
Skewes' retaliatory discharge action must be
stayed and the claim submitted to arbitration .

We reverse the trial court and affirm the
Court of Appeals. This case is remanded to the
trial court for an order staying the judicial
proceeding and compelling arbitration .

Lockett J dissenting: In our system ,
determining the rights of the parties is based on
a maxim , a doctrine , a precedent , a statute , or
public policy . In order of importance , the
legislature 's declaration of public policy is
primary . It is the duty of the court , whenever
possible , to uphold the public policy of the
state.

-

The Kansas Legislature stated the public
policy as to arbitration when it enacted the
Kansas Uniform Arbitration Act , K .S . A . 5-401
et seq . The Act provides that a written
agreement to submit any existing controversy to
arbitration
is valid , enforceable , and
irrevocable except upon such grounds as exist
at law or in equity for the revocation of any
contract . K .S . A . 5-401 ( a ). The Act then
specifically states it does not apply to ( 1 )
contracts of insurance; ( 2 ) contracts between an
employer and employees , or their respective
representatives; or ( 3) any provision of a
contract providing for arbitration of a claim in
tort . K .S . A . 5-401 ( c ). By enacting K .S . A .
5-401 (c ) , our legislature clearly stated the
public policy of this state is that parties cannot
contract to arbitrate a claim in tort . The
majority fails to uphold the legislature ' s
statement of public policy .

The majority correctly states that Skewes,
when he began his employment with Shearson ,
executed a Form U -4, which required him to
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arbitrate any dispute , claim , or controversy that
may arise between him and his firm , a
customer , or any other person that is required
to be arbitrated under the rules, constitutions,
or by-laws of the organization with which he
registered . Skewes was registered with the
National Association of Securities Dealers, Inc .
( NASD ) .

.

Section l Part I of the NASD Code requires
arbitration of any dispute , claim , or controversy
arising out of or in connection with the business
of any member of NASD , with the exception of
disputes involving the insurance business of
any member which is also an insurance
company : ( 1 ) between or among members; and
( 2 ) between or among members and public
customers, or others .
Section 8(a ) of the NASD Code states in
part:
“ Any dispute , claim or controversy eligible
for submission under Part I of this Code
between or among members and/or
associated persons , and /or certain others ,
arising in connection with the business of
such member(s ) or in connection with the
activities of such associated person ( s ) , shall
be arbitrated under this Code ..."

By contrast , Rule 347 of the New York
Stock Exchange provides in part: “ Any
controversy between a registered representative
and any member or member organization
arising out of the employment or termination of
employment of such registered representative
by and with such member or member
organization shall be settled by arbitration , at
the instance of any such party ." Unlike the
NASD Code, the rules of the New York Stock
Exchange clearly require arbitration of
controversies arising out of employment or
termination of employment . NASD does not
require that the parties arbitrate termination of
employment .
In A .G . Edwards & Sons , Inc . v . Clark , 558
So. 2d 358 ( Ala . 1990 ) , Clark , a stockbroker ,
sued Thompson , another stockbroker , and
A . G . Edwards & Sons , Inc. , Thompson 's
employer , alleging defamation based upon
comments made by Thompson and then
repeated by A . G . Edwards in a newspaper
advertisement . As a stockbroker, Clark had
signed an agreement to arbitrate any dispute
between him and another broker or firm . The
defendants moved the trial court for a stay and
© 1992 CCH International
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for an order compelling Clark to submit to
arbitration ; the trial court denied the motion .
Thompson had never had any business
transactions with Clark or any dispute about
any securities transaction or any investment
banking transaction . Both defendants sought
review .
The Alabama Supreme Court noted two
general principles governing the determination
of arbitrability : First , the duty to arbitrate is a
contractual obligation ; only those disputes
which a party has agreed to submit to
arbitration must be so resolved. Arbitrability is
thus a matter of contract interpretation . It must
be ascertained whether the parties intended the
particular dispute to be arbitrated as evidenced
by the language contained in the agreement .
Second , when contract language is ambiguous
or unclear , a “ healthy regard" for the federal
policy favoring arbitration requires that “ any
doubts concerning the scope of arbitrable issues
should be resolved in favor of arbitration ." 558
So. 2d at 361 . The court noted the NASD Code
does not define “ business," but it does define
“ [ ijnvestment banking or securities business"
as “ the business, carried on by a broker or
dealer , of underwriting or distributing issues of
securities, or of purchasing securities and
offering the same for sale as a dealer therein , or
of purchasing and selling securities upon the
order and for the account of others. "
“ Member" is defined as “ either any broker or
dealer admitted to membership in the lNational
Securities Clearing ] Corporation or any officer
or partner of such a member . " 558 So. 2d at
363 .
The Alabama court stated that although the
arbitration clauses in the NASD Code talk of
“ business ," it is clear that all the persons that
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must abide by the arbitration clauses are
defined in terms of participants in the
“ securities business." By its very nature , the
“ business" of the members of NASD is the
trading of securities and , while arbitration
clauses are to be interpreted broadly , they are
not limitless and cannot be interpreted to
include matters that clearly fall outside the
scope of the contract or agreement . The court
determined that despite the facts the allegedly
defamatory remarks had some connection with
Clark ' s business as a stockbroker and the
remarks had an adverse effect on Clark ’ s
business, it remained that this alleged
defamation did not arise in connection with any
business between Clark and the defendants. 558
So . 2d at 363-64.

The majority chose not to follow the
rationale of the Alabama Supreme Court that
NASD does not require torts to be arbitrated .
By doing so , the majority departs from the
stated public policy of our legislature and
adopts the rationale of cases contrary to that
public policy .
Arbitration is a matter of contract , and a
party cannot be required to submit to arbitration
any dispute the party has not agreed to submit .
See City of Beverly v. White , Hamele &
Hunsley, 224 Kan . 386 , 580 P . 2d 1321 ( 1978 ).
The district court correctly determined that
under the NASD Code , Skewes contracted only
to arbitrate disputes with his employers or
others that arise out of the sale of stock , and not
tort claims .

I would affirm the district court .
ALLEGRUCCI J
dissenting opinion .
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[1( 80-054] MAGO v SHEARSON LEHMAN HUTTON INC & ANOR
United States Court of Appeals ( Ninth Circuit )
Judgment delivered February 14 , 1992
Full text of judgment below

—

—
— —

Arbitration Stay to allow arbitration Effect of sexual harassment and discrimination
Employee completing employment
action under Title VII on application for stay
application
Application including agreement for arbitration of any dispute concerning
Employee commencing Title VII action against company Company
her employment
seeking stay to allow arbitration Court finding arbitration agreement unenforceable
Whether arbitration agreement was unenforceable contract of
Company appealing
Whether Congress intended Title VII actions to be subject to
adhesion under state law
arbitration .
An employee completed an employment application for employment with a company . The
application included an agreement that the employee would arbitrate any dispute concerning
her employment . When the employee later commenced a sexual harassment and discrimination
action under Title VII against the company , it moved to stay the action and compel arbitration
under the employment agreement .
The employee argued in the District Court that the arbitration agreement was an
unenforceable contract of adhesion. The District Court denied the company ’s motion , holding
that the arbitration agreement was unenforceable as a matter of law . Consequently , the Court
did not reach the adhesion issue .
The company then sought review by the Court of Appeal . The employee argued that the
District Court’ s refusal to compel arbitration should be upheld because the arbitration
agreement was an unenforceable contract of adhesion under California law' and because
Congress did not intend Title VII disputes to be subject to arbitration.
Held: appeal allowed .
1 . It had previously been held that state law adhesion principles may not be invoked to bar
arbitrability of disputes under the Federal Arbitration Act ( FAA ) . However, because the
employee did not contest the applicability of the FAA , the Court was under no obligation to
reach that issue.
2. The record was not sufficiently developed to determine whether the employee’s attack
on the arbitration clause in her “ Application for Employment” was separate from an attack
on the contract as a whole . The purpose of the application and its relationship to the employee's
contract of employment was an issue better left in the first instance to the District Court.
Therefore , the case was remanded to the District Court for a determination of the factual issue
of adhesion.
3 . The employee had not met her burden of showing that Congress, in enacting Title VII ,
intended to preclude arbitration of claims under the FAA .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
JL Friedman ( Shearson , Lehman Brothers Inc , New York , NY ), Ci Darrow ( Keesal , Young &
Logan , Long Beach , Cal ) for the appellants.
SR Raskin ( Ward , Gaunt & Raskin . Torrence , Cal ) for the appellee.

—

—

—

—

-

—

—

Before: Wallace CJ , Goodman and Kozinski JJ .

Wallace , Chief Judge: Shearson Lehman
Hutton Inc. (Shearson ) appeals from the district
court ’s order denying its motion to stay the

^
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proceedings and to compel arbitration . The
district court invoked jurisdiction under 28
U . S.C . § 1343( 4 ) and 42 U .S .C . §
© 1992 CCH International
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2000e -5 ( f )( 3 ) . We have jurisdiction over this
timely appeal pursuant to 9 U . S . C . § 16 . We
reverse and remand .
I

Mago was an employee of E . F . Hutton at the
time it was acquired by Shearson . After the
acquisition , Mago completed and signed an
employment application for Shearson . The
application contained an agreement requiring
Mago to arbitrate any controversy concerning
compensation , employment or termination of
employment with Shearson . Mago later
commenced this Title VII action against
Shearson , alleging sexual harassment and
gender discrimination . 42 U . S . C . § 2000e- 2 .
( 1982 ) .
Shearson moved to stay the proceedings and
compel arbitration under the terms of the
employment agreement . The district court
denied Shearson ' s motion , holding that the arbi tration agreement was unenforceable . We
review de novo the district court ’ s order .
C . H . I . Inc . v . Marcus Brothers Textile , Inc . ,
930 F . 2d 762 , 763 ( 9th Cir . 1991 ) ( C . H . I . ) .

II
Mago argues that the district court 's refusal
to compel arbitration should be upheld because:
( 1 ) the arbitration agreement
was an
unenforceable contract of adhesion , and ( 2 )
Congress did not intend Title VII disputes to be
subject to arbitration . We address both of these

contentions .
A.

Mago relies on California law for her
argument that the arbitration agreement is an
unenforceable adhesion contract . See Graham
v . Scissor -Tail , Inc . , 28 Cal . 3d 807 , 819- 20
( 1981 ) ( adhesion contract not enforceable if

provisions fall outside reasonable expectations
of weaker party ) . However , “ [ w ]e have
previously held that state law adhesion
principles may not be invoked to bar
arbitrability of disputes under the ( Federal ]
Arbitration Act . " Cohen v . Wedhush , Noble ,
Cooke , Inc . , 841 F . 2d 282 , 286 ( 9th Cir .
1988 ) . The applicability of the Federal
Arbitration Act ( Act ) , 9 U . S . C . § § 1 - 14 , in this
context is an unresolved question . Gilmer v .
Interstate / Johnson Lane Corp . , ( 1991 ) Doyles
DR Reps ( North America ) 1) 80-020; 111 S . Ct .
1647 , 1651 n . 2 ( 1991 ) ( Gilmer ) . Because
Mago did not contest the applicability of the
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Act , we are under no obligation to reach that
issue . Mago may raise this argument on
remand .
The Court has suggested in dicta that an
arbitration agreement may be unenforceable
under principles of federal law: “ courts should
remain attuned to well -supported claims that
the agreement to arbitrate resulted from the sort
of fraud or overwhelming economic power that
would provide grounds for the revocation of
any contract . " Id . at Doyles DR Reps 75 ,404;
1 1 1 S . Ct . 1656 ( internal quotations omitted );
cf . C . H . I . , 930 F . 2d at 763-64 .
The Act provides that “ li ]f the making of the
arbitration agreement . . . be in issue , the court
shall proceed summarily to the trial thereof . " 9
USC § 4 . The Supreme Court has held ,
however , that to state a claim , the plaintiff
must not attack the entire contract , but rather
the arbitration agreement only :
if the claim is fraud in the inducement of the
arbitration clause itself — an issue which
goes to the “ making" of the agreement to
arbitrate — the federal court may proceed to
adjudicate it . But the statutory language
does not permit claims of fraud in the
inducement of the contract generally .
Prima Paint Corp . v . Flood & Contelan
Manufacturing C o . , 388 U . S . 395 , 403-04
( 1967 ) ( footnote omitted ) .
The present record is not sufficiently
developed for us to determine whether Mago' s
attack on the arbitration clause in her
“ Application for Employment " is separate
from an attack on the contract as a whole .
Mago was already employed by Shearson at the
time the application was signed . Thus , the
purpose of the application and its relationship
to Mago’ s contract of employment with
Shearson is an issue better left in the first
instance to the district court . Mago raised the
issue of adhesion in the district court .
However , because the district judge declined to
enforce the arbitration clause as a matter of
law , the adhesion issue was not reached . A
claim of “ unequal bargaining power is best left
for resolution in specific cases . " Gilmer ,
Doyles DR Reps at 75 , 404; 111 S . Ct . at 1656 .
Therefore , we remand to the district court for a
determination on the factual issue of adhesion .
B.
Mago also argues that Congress intended to
prohibit arbitration of Title VII disputes . Mago ,

Doyles Dispute Resolution Practice — North America

U 80-054

Drinane & Ors v State Farm Mutual Automobile Insurance Co
(1992) Doyles DR Reps (North America) 1] 80-055

75,610

as the party opposing the arbitration , bears the
burden of showing “ that Congress intended to
preclude a waiver of judicial remedies for the
statutory rights at issue ." Shearson / American
Express , Inc . v . McMahon , 482 U . S . 220 , 227
( 1987 ) . If such an intention exists , it will be
deductible from the text of Title VII , its
legislative history , or an “ inherent conflict"
between arbitration and the underlying
purposes of Title VII . Id .
The district court relied on McDonald v . City
of West Branch , 466 U . S . 284 ( 1984 ) , in
declining to enforce the arbitration agreement .
In McDonald , the Court stated that “ Congress
intended the statutes at issue in those cases to
be judicially enforceable and that arbitration
could not provide an adequate substitute for
judicial proceedings in adjudicating claims
under those statutes ." Id . at 289, citing
Barrentine v . Arkansas- Best Freight
Svstem ,
'
Inc . , 450 U .S. 728, 740-46 ( 1981 ) ( Fair Labor
Standards Act claim ) , and Alexander v.
Gardner- Denver Co . , 415 U . S. 36 , 56-60
( 1974 ) ( Title VII claim ).

Since the district court order , however , the
Supreme Court rejected the argument that the
Alexander line of cases illustrates Congress's
intent to preclude arbitration in a commercial
contract setting . In Gilmer , the Court , as one of
its reasons for distinguishing Alexander and its
progeny , pointed out that they involved labor
arbitration clauses in collective- bargaining
agreements. Doyles DR Reps at 75 ,404; 111 S.

Ct . at 1656. Gilmer , in contrast , involved a
privately negotiated commercial arbitration
agreement . The Court reasoned that Alexander
and other labor arbitration cases were
concerned with the tension between collective
representation and individual statutory rights.
Id . at Doyles DR Reps 75 ,404-75 ,405 ; 111 S .
Ct . 1656-57 . The Court concluded that these
concerns were inapplicable to the privately
negotiated contract in Gilmer . Id . at Doyles DR
Reps 75 ,405; 111 S . Ct . 1657 .
The Supreme Court 's treatment of Alexander
in Gilmer is dispositive here . Like Gilmer , the
arbitration agreement between Mago and
Shearson was privately negotiated . Although
Gilmer involved a claim under the Age
Discrimination in Employment Act of 1967
( ADEA ) , 29 U . S .C . 621 -624, rather than the
Title VII claim brought by Mago , both statutes
are similar in their aims and substantive
provisions. Lorillard v . Pons , 434 U . S . 575 ,
584 ( 1978 ); see also Cooper v . Asplundh Tree
Expert Co . , 836 F. 2d 1544 , 1554 ( 10 th Cir .
1988 ) ( Title VII arbitration decisions should
apply to ADEA cases because both statutes are
similar ) . Therefore , we conclude that Mago has
not met her burden of showing that Congress,
in enacting Title VII , intended to preclude
arbitration of claims under the Act .
Thus, we hold that the district court erred in
denying Shearson 's motion to stay the
proceedings and compel arbitration .
REVERSED AND REMANDED.

[ H 80-055 ] DRINANE & ORS v STATE FARM MUTUAL AUTOMOBILE

INSURANCE COMPANY
Illinois Court of Appeal
Judgment delivered January 22, 1992
Full text of judgment below
Arbitration
Arbitrator ' s bias
Meaning of “ undue means "
Insured making claim
against insurance company
Dispute going to arbitration
Law firm representing
insurance company Arbitrator representing another party in a pending lawsuit Other
party proceeding against party insured by insurance company and represented by law firm
Arbitrator not disclosing involvement in pending lawsuit — Arbitrator not improperly
communicating with insurance company and law firm
Insured
Making award
obtaining vacation of award
Whether arbitrator ’ s
Insurance company appealing
failure to disclose pending lawsuit constituted “ undue means " under the Uniform
Whether the appearance of bias on the arbitrator’ s part provided
Arbitration Act
sufficient grounds to vacate an award under “ undue means ’ ’
Uniform Arbitration Act ,
III Rev Stat 1989 , Ch 10 , par 112( a )( 1 ).
A family made a claim against its insurance company , and the claim was submitted to
arbitration . The insurance company was represented by a Iawr firm which also represented a
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party insured by the same insurance company in an unrelated lawsuit . In that lawsuit , the
arbitrator acted as attorney for the other party . The arbitrator did not disclose to the parties
in the arbitration his involvement in the pending lawsuit .

After the arbitrator made his award , the family successfully petitioned the Circuit Court
to vacate it . The arbitrator , the law firm and the insurance company informed the Court that

there had been no improper communications between them . The family argued before the
Court that the arbitrator should have disclosed his involvement in the pending lawsuit because
that involvement created an appearance of bias against the family . They contended that the
arbitrator’s failure to disclose the pending lawsuit constituted “ undue means” under the
Uniform Arbitration Act ( Ill Rev Stat 1989 , Ch 10, par 112(a)( 1 )) . The insurance company filed
a petition for reconsideration which was denied . It then appealed to the Appeal Court .
Before the Appeal Court , the family did not allege that there was any actual bias on the
arbitrator’s part. They asserted that it was the impression of possible bias that the arbitrator
failed to avoid . The family articulated that the appearance of bias with which they were
concerned was that the arbitrator , in awarding a low award against the insurance company ,
would have curried favor with the insurance company in his pending case .
Held: appeal allowed .
1 . The term “ undue means” in the Uniform Arbitration Act should be construed as
meaning something of the general character of “ fraud ” or “ corruption” , the more particular
terms of section 112 (a )( 1 ) .
2. The interest that the family asserted the arbitrator should have disclosed was too
remote , uncertain and speculative to provide the very substantia ] grounds necessary to vacate
an award allegedly procured by “ undue means” , as contemplated by sec 112(a)( 1 ) of the
Uniform Arbitration Act. At best , any benefit the arbitrator might have gained by his control
over the award against the insurance company was indefinite , no more than a bare chance of
an advantage .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Before: Johnson , McMorrow JJ , Jiganti Presiding Judge.
Jiganti J : The plaintiffs , Thomas , Edward ,
and Geraldine Drinane, fded a petition to
vacate an arbitration award made pursuant to
the uninsured motorist claim of Thomas
Drinane against State Farm Mutual Automobile
Insurance Company . After answering the
petition State Farm moved for summary
judgment . The trial court denied State Farm 's
motion . The plaintiffs’ motion for summary
judgment was granted , and State Farm 's
petition for reconsideration was denied . State
Farm follows with this appeal .

.

Following an accident involving an
uninsured motorist , the plaintiffs the Drinanes,
made a claim against State Farm . Under the
terms of the policy , the claim was submitted to
the American Arbitration Association , which
selected E . Steven Yonover as the arbitrator .
State Farm was represented in the arbitration by
the law firm of Querrcy & Harrow , Ltd . During

the arbitration proceedings , Yonover was
acting as an attorney for other plaintiffs in a
pending unrelated lawsuit . Yonover ’ s plaintiffs
were proceeding against a party insured by
State Farm and represented by Querrey &
Harrow , Ltd . Yonover did not disclose his
involvement in the pending lawsuit to the
American Arbitration Association or the parties
to the arbitration . Yonover rendered an award
for the plaintiffs in the amount of $27 ,000 .

In arguing for vacatur of the arbitration
award , the plaintiffs asserted that pursuant to
the rules of the American Arbitration
Association , Yonover should have disclosed his
involvement in the pending lawsuit . Under
Rule 9 of the American Arbitration Association
Accident Claims rules , an arbitrator is required
to “ disclose any circumstances likely to create
a presumption of bias which might disqualify
[ the ] arbitrator as an impartial arbitrator". The
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plaintiffs alleged that Yonover's pending
lawsuit was a relationship which created an
appearance of bias against the plaintiffs. The
Drinanes' attorney asserted that had he known
of the relationship between Yonover, State
Farm , and Querrcy & Harrow created by the
pending lawsuit , he would have objected to
Yonover ' s appointment as sole arbitrator . The
plaintiffs moved for vacatur of the arbitration
award pursuant to the Uniform Arbitration Act
( III . Rev . Stat . 1989 , ch . 10 , par . 112( a )( 1 )) ,
whereunder an arbitration award procured by
“ corruption , fraud or other undue means" shall
be vacated upon a party’ s application . The
plaintiffs contended that Yonover’ s failure to
disclose the pending lawsuit constituted
“ undue means" .
In the proceedings below , the Querrey &
Harrow attorney representing State Farm in the
Drinane claim , submitted an affidavit attesting
that he never talked to Yonover about
Yonover’ s pending claim against State Farm ,
nor had he ever seen the file concerning
Yonover's plaintiffs , or talked with anyone at
Querrey & Harrow or State Farm about
Yonover 's plaintiffs ' claim . State Farm 's
claims superintendent for the Drinane case ,
Eileen Hauflaire , attested by affidavit that she
had never communicated in any manner with
Yonover concerning either the Drinane claim or
Yonover's plaintiffs’ claim against the State
Farm insured . In her affidavit , Hauflaire stated
that she had never handled Yonover ’ s
plaintiffs' claim , nor had she communicated
with anyone at State Farm about the pending
claim . The superintendent who had charge of
the Drinane claim before Hauflaire made a
similar affidavit , as did the claims specialists
handling the Drinane case.

Steven Fruth. the Querrey & Harrow
attorney representing State Farm against
Yonover’ s plaintiffs' claim , submitted an
affidavit attesting that he had never talked with
Yonover, or anyone at State Farm or Querrey
& Harrow about the Drinane claim . The State
Farm claim superintendent for Yonover's
plaintiffs' claim against State Farm 's insured
stated through affidavit that he had never
communicated with Yonover concerning the
Drinane claim . Nor had he worked on the
Drinane claim or spoken with anyone at State
Farm or Querrey 8c Harrow about the Drinane
claim . Fred Schnitzius, the former claims
superintendent for Yonover's plaintiffs' case ,

H 80-055

made a similar affidavit as did the claims
specialists.

Yonover testified that he had not been biased
in favor of or against either party in the
arbitration proceeding . Yonover also attested
that his only communication with State Farm
concerning his clients' claim was with the State
Farm personnel handling that claim . He never
talked to Steven Fruth or any State Farm
personnel regarding the Drinane claim . The
only member of Querrey 8c Harrow with whom
he communicated about the Drinane claim was
the attorney representing State Farm in the
case.
The trial court denied State Farm’ s motion
for summary judgment on the Drinanes '
petition to vacate the arbitration award . The
Drinanes’ summary judgment motion was
granted . State Farm filed a motion for
reconsideration of the order vacating the
arbitration award . The court denied State
Farm 's motion for reconsideration and State
Farm follows with this appeal .
In arguing their position on appeal , the
plaintiffs make in substance the same argument
they submitted in their motion for summary
judgment . They do not allege that there was
any actual bias on Yonover’ s part. The
plaintiffs assert that it is the impression of
possible bias that the arbitrator failed to avoid .
It was not until oral argument before this court
that the plaintiffs clearly articulated that the
appearance of bias with which they were
concerned was that Yonover , in awarding a low
award against State Farm , would curry State
Farm ’ s favor in his pending case .
The Drinanes heavily rely upon the case of
Commonwealth Coatings Corp . v. Continental
Casualty Co . ( 1968 ) , 393 U . S . 145 , 21 L . Ed .
2d 301 , 89 S. Ct . 337 , for the the proposition
that it is not only actual fraud or bias that is
prohibited , but the mere appearance of bias as
well . In Commonwealth Coatings , the asserted
interest of the arbitrator was that on numerous
occasions he had provided services for a fee as
an engineering consultant for one of the parties
in arbitration . His work for the parly -contractor
had in some cases involved the very projects
involved in the arbitration dispute. The
Supreme Court , in a plurality opinion , held that
under such circumstances the arbitrator might
“ reasonably be thought
biased against one
another .
to
while
favorable
litigant ,
"
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Coatings , 393 U .S . at 150, 21
L. Ed . 2d at 305, 89 S . Ct . at 340. ) Justice J .
White, in a narrower concurring opinion ,
interpreted the Court 's ruling as holding that an
arbitrator must make a disclosure when he has a
“ substantial interest in a firm which has done
more than trivial business with a party ” .
( White , J . , concurring , 393 U . S . at 152 , 21 L .
Ed . 2d at 306, 89 S . Ct . at 340-41 . ) Because of
the tension between the plurality and concurring opinion of Commonwealth Coatings , we
agree with those courts which have tended to
view the opinion as limited in its application .
See Merit Insurance Co . v . Leatherhy Insurance
Co . ( 7th Cir . 1983 ) , 714 F. 2d 673, cert , denied
( 1983), 464 U . S . 1009 , 78 L. Ed . 2d 711 104
S. Ct . 529; Andros Campania Maritima S .A . v .
Marc Rich & Co . , A .G . ( 2d Cir. 1978), 579
F. 2d 69 l .
( Commonwealth

.

We also believe that the holding of another
case to which Drinane cites , Calabrese v . State
Farm Mutual Automobile Insurance Co . ( 1989 ) ,
187 Ill . App. 3d 349, 543 N . E . 2d 215 , must
also be considered narrow in scope. In
Calabrese , the party seeking to vacate an
arbitration award alleged in his complaint that
the arbitrator had failed to disclose that he was
representing other plaintiffs in pending cases
against the defendant 's insureds, and that the
arbitrator had received payment for services
from the defendant- insurer in 27 cases. The
determined
the
that
Calabrese court
complaining party 's allegations were sufficient
“ to plead a claim for vacatur of the arbitration
award .. . ” . ( Emphasis supplied . ) (Calabrese ,
187 Ill . App . 3d at 352 , 543 N . E . 2d at 218 . )
The Calabrese court specifically limited its
holding to the pleading stage of the
proceedings .
Aside from the factual distinction between
Calabrese and the present case , this court has
stated before that at the summary judgment
stage of the proceedings , the parties move
beyond an examination of the sufficiency of the
pleadings . ( Loyola Academy v . S&S Roof
Maintenance Inc. ( 1990 ) , 198 Ill . App. 3d 799 ,
556 N . E.2d 586, leave to appeal granted
( 1990 ) , 133 111 . 2d 559 , 561 N . E . 2d 693. ) That
which may be sufficient to plead a cause of
action does not necessarily survive a summary
judgment motion . ( See Holland v . Arthur
Andersen & Co . ( i 991 ) , 212 Ill . App . 3d 645 ,
571 N . E . 2d 777. ) Because in the present case
the parties are appealing from an order of
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summary judgment , we do not view Calabrese
as dispositive .
The use of arbitration as a method of settling
disputes is looked upon favorably by the courts
( William R . Lucke , Inc . v . Spiegel ( 1970 ) , 131
III. App . 2d 532, 266 N . E.2d 504 ) , and all
reasonable presumptions indulged in favor of
an arbitration award . (See Sweet v. Steve' s
Cartage Co. ( 1977 ) , 51 Ill . App. 3d 913, 365
N . E . 2d 1110. ) The burden is on the moving
party to present competent evidence to support
an assertion that the award should be
invalidated . See Brown v . Atwood ( 1922 ), 224
III . App. 77.
An order to vacate an arbitration award must
be bottomed upon “ very substantial grounds” .
( See Giddens v . Board of Education ( 1947 ) , 398
III . 157, 166 , 75 N . E . 2d 286, 291 . ) Illinois
courts have held that where vacatur of an
arbitration award is sought on the basis of bias
on the part of an arbitrator , the interest or bias
must be “ direct , definite and capable of
demonstration , rather than remote , uncertain or
speculative ” . ( Giddens v . Board of Education ,
398 Ill . at 167 , 75 N . E . 2d at 291 .) The Seventh
Circuit Court of Appeals in Merit Insurance Co .
v . Leatherby Insurance Co. ( 7 th Cir. 1983 ) , 714
F.2d 673, 682 , has stated that in general “ the
mood is one of reluctance to set aside
arbitration awards for failure of the arbitrator to
disclose a relationship with a party ” .
In coming to grips with the term “ undue
means ” of section 112(a )( 1 ) of the Uniform
Arbitration Act , the court in Seither & Cherry
Co. v . Illinois Bank Building Corp . ( 1981 ) , 95
Ill . App. 3d 191 , 197, 419 N . E . 2d 940 , 945 ,
stated that the term “ refers to some aspect of
the arbitrator's decision or decision - making
process which was obtained in some manner
which was unfair and beyond the normal
process contemplated by the arbitration act ” .
The Seither court’ s interpretation of the
language of section 112(a )( 1 ) is in keeping with
the ejusdem generis rule of statutory
construction , under which general words that
follow particular words are to be construed as
meaning things of the same general character,
sort , kind or class of those specifically named .
( McEvoy v . Brown ( 1958 ) , 17 Ill . App. 2d 470 ,
150 N . E . 2d 652 . ) Accordingly , the term
“ undue means ” should be construed as
meaning something of the general character of
“ fraud ” or “ corruption ” , the more particular
terms of section 112(a )( I ) .
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We believe that in the present case the
interest that the plaintiffs assert the arbitrator
should have disclosed is too remote, uncertain ,
and speculative to provide the very substantial
grounds necessary to vacate an award allegedly
procured by “ undue means" , as contemplated
by section 112 of the Arbitration Act . At best ,
any benefit the arbitrator might have gained by
his control over the award against State Farm is
indefinite , no more than a bare chance of an
advantage.
The closest analogy to the role of an
arbitrator is the judiciary . The State of Illinois
has established guidelines that prohibit judges
from participating in cases in which they have a
substantial financial interest . ( 107 Ill . 2d R . 63,
Canon 3 (C )( 1 )( d ). ) Under the Code of Judicial
Conduct , other interests that are not
characterized by ownership , such as the interest
the plaintiffs in the present case assert , may
also be disqualifying . However, where any
“ interest other" is alleged , the outcome of the
case must substantially affect the interest . ( 107
III . 2d R . 63, Canon 3 (C )( 1 )( d ) . ) In analyzing
a similar rule under the American Bar
Association Code of Judicial Conduct , the court
in In re Virginia Electric & Power Co. (4th Cir .
1976 ) , 539 F. 2d 357 , 368 , noted that a judge
“ must necessarily consider the remoteness of
the interest and its extent or degree" ( finding
that a judge’s interest in the utility’ s speculative
recovery was de minimis ) .

The codes of judicial conduct , as interpreted
by case law , appear to recognize that as
professionals, judges are capable of , and indeed
frequently called upon to observe the finer
distinctions of their ethical responsibilities. In
the case of People v . Banks ( 1987 ) , 121 III . 2d
36 , 43, 520 N . E . 2d 617, 620 , it was argued
that it was a conflict of interest for one public
defender to represent a party asserting the
incompetency of another public defender . In
holding that such a situation does not create a
per se conflict , the Illinois Supreme Court
observed that “ it is erroneous to assume that
public defenders have such an allegiance [ to the
public defender 's office ] [ that they ] are unable
to subordinate it to the interests of their
clients". Similarly , trial judges regularly hear
motions to suppress confessions or other
evidentiary matters and after the matters are
excluded proceed to hear the case without a
jury .

U 80-055

Judges regularly are called upon to
adjudicate cases involving attorneys who will
be instrumental in determining whether a judge
is to be recommended by a local bar association
for retention or for other judicial positions.
Before the bench may appear members of the
judge 's former political party who are
instrumental in the judge obtaining the position
she or he holds . Similarly , former campaign
committee members may be involved in the
cases the judge hears. A judge’ s regular
schedule may well include former colleagues
on the bench , law clerks , or prosecutors and
public defenders . Less dramatic , but far more
significant , is the fact that the judge may be
called upon to hear cases argued by members of
the bar with whom , over decades of practicing
law and exercising his judicial duties, the judge
has formed warm and enduring friendships.
It is deceptively simple to say that a judge or
an arbitrator should disclose all relationships
that create a possible appearance of bias .
Scrupulous adherence to that nebulous standard
would be impractical . The need to maintain the
highest of ethical standards must be balanced
against the practicality of avoiding every
superficial appearance of evil . ( Weglarz v .
Bruck ( 1984 ) , 128 III . App . 3d 1 , 470 N . E. 2d
21 (Jiganti , J . , dissenting ) . ) We also do not
believe that the courts should encourage a
concept which easily allows disgruntled parties
to use the pretext of bias to invalidate awards.
See Commonwealth Coatings Corp . v .
Continental Casualty Co . , 393 U . S. 145, 21 L .
Ed . 2d 301 , 89 S . Ct . 337 ( White, J . ,
concurring ) .
The idea that a judge or arbitrator must
disqualify himself anytime there is an
“ impression of a possible bias", without more ,
abandons any confidence that we might put in
the ability of the legal profession to assume
responsibility for ethical choices. It also has a
chilling effect on the desire of judges and
arbitrators to participate in those very activities
which may make them more effective in their
judicial capacity . It is desirable to encourage
judges to participate in civic and community
activities so that they may bring a thorough
knowledge of society 's standards and
sensibilities to the adjudicatory process. See
McKay , The Judiciary and Nonjudicial
Activities , 35 Law & Contemp . Probs . 9
( 1970 ) .
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Similarly , an arbitrator versed in the area of
the matter he is called upon to arbitrate cannot
but advance the arbitration process through his
experience . ( See Andros Compania Marilima
S . A . v . Mark Rich & Co. , A G . ( 2 nd Cir . 1978 ) ,
579 F. 2d 691 , 701 ( “ a principal attraction of
arbitration is the expertise of those who decide
the controversy"). ) Such experience does not
occur in a vacuum , however. In the present
case, State Farm offers the observation that
those attorneys who form the accident claims
panel of the American Arbitration Association
generally practice the law of negligence and
have experience handling accident claims . An
attorney experienced in handling accident
claims will have inevitably come into contact
with other attorneys and law firms that handle
similar cases. He will also have come into
contact with insurance companies , very
possibly State Farm , which is one of the
largest , if not the largest insurance company in
the country . It is not only impossible , but
undesirable , to expect an arbitrator to have
been isolated from such contact .
With these observations in mind , we do not
believe that the plaintiffs in the present case
have shown the very substantial grounds
necessary to support the allegation that the
arbitration award should be vacated because it
was procured by undue means . Summary
judgment in favor of the plaintiffs is reversed .

Reversed .

JOHNSON , J . , concurs .
McMORROW , J . , specially concurs.

McMORROW J , specially concurring:
Although I agree with the majority that the
facts of the instant cause do not warrant
vacature of the arbitration award , I write
separately to record my departure from the
majority ’ s analogy between the conduct of
arbitrators and the conduct of judges or
assistant public defenders . (Slip op. at 8- 10 . ) In
my view , the majority 's analogy is contrary to
the precedent upon which the majority relics
and is not relevant to disposition of the instant
appeal .
The majority’ s opinion relies upon the
concurring opinion of Justice White in
Commonwealth Coatings Corp . v. Continental
Casualty Co. ( 1968 ) , 393 U . S. I 45 , 21 L . Ed .
2d 301 , 89 S . Ct . 337 with respect to the
appropriate standard by which to gauge an
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arbitrator ’s duty to disclose grounds that could
reveal the arbitrator's potential bias. In that
concurring opinion , however, Justice White
distinguished between judges and arbitrators,
and specifically noted , "The Court does not
decide today that arbitrators are to be held to
the standards of judicial decorum of Article III
judges , or indeed of any judges. It is often
because [ arbitrators] arc men of affairs , not
apart from but of the marketplace , that they are
effective in their adjudicatory function .
( Citation . )" ( 393 U .S . at 150 . ) Similarly , in
Merit Insurance Co . v. Leatherhy Insurance Co .
( 7 th Cir . 1983 ) , 714 F. 2d 673, upon which the
majority also relies , the court emphasized the
distinction between the appropriate standard of
judicial conduct as compared to that applicable
to arbitrators. 714 F. 2d at 679 , 682; see also
Morelite Construction Corp . v . New York City
Dist . Council Carpenters Benefit Funds ( 2d Cir.
1984 ) , 748 F. 2d 79; Toyota of Berkeley v . Local
1095 (9th Cir. 1987 ) , 834 F . 2d 751 .
*

The majority 's analogy between judges and
arbitrators contradicts this precedent . In
addition , the majority ’ s analysis may impart a
predisposition with respect to evaluation of
judicial conduct , as distinguished from conduct
of an arbitrator , under circumstances similar to
those presented herein . I decline to adopt the
majority ' s analogy , and indicate no opinion
respecting standards to be applied in the
evaluation of judicial conduct .
The majority ' s references to standards of
judicial conduct , judicial evaluations by local
bar associations , friendships between members
of the bench and bar , and conflict of interest of
the Public Defender ' s Office , are superfluous to
the question posed in the instant cause . The
heart of the issue in the case at bar is whether
the arbitrator’s failure to disclose his
representation of a non - party in a separate
lawsuit against an insured of State Farm created
an appearance of bias sufficient to vacate the
arbitration award . Our courts have adopted the
Federal standard , drawn from Justice White 's
concurrence in Commonwealth Coatings, with
to vacature of arbitration awards
because of an arbitrator 's appearance of bias .
See Calabrese v. State Farm Mutual Automobile
Insurance Co . ( 1989 ) , 187 Ill . App . 3d 349 ,
543 N . E . 2d 215; Crane v Crane ( 1985 ) , 130
Ill . App . 3d 332 , 473 N . E . 2d 1366; Freeport
Construction Co . v . Star Forge , Inc. ( 1978 ) , 61
III . App. 3d 999 , 378 N .E . 2d 558; see also

respect
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Sarnoff v . DeGraf Brothers , Inc . ( 1990 ) , 196
Ill. App . 3d 535 , 554 N . E. 2d 335 ; J & K
Cement Construction , Inc. v . Montalhano
Builders , Inc . ( 1983 ) , 119 III . App . 3d 663,
456 N . E . 2d 889.
Under the Federal Court 's jurisprudence , an
appearance of bias is sufficient to set aside an
arbitrator’ s award where the record shows that
the relationship creating the appearance of bias
“ was so intimate
personally , socially ,
as to cast
professionally , or financially
on
[ the
serious
arbitrator’ s]
doubt
impartiality ” . ( Merit , 714 F. 2d at 680. ) In
order to set aside the arbitrator 's award , the
“ circumstances [ must be ] such that a man of
average probity might reasonably be suspected
of partiality ” and “ must be powerfully
( Merit , 714 F. 2d at
suggestive of bias
681 . ) Courts have examined “ ( 1 ) the financial
interest the arbitrator may have in the
proceeding; ( 2 ) the directness and nature of the
alleged relationship between the arbitrator and a
party to the proceeding; and ( 3) whether the
relationship existed at the same time as the
challenged proceeding . [ Citation . ] ” ( Sun
Refining & Marketing v. Statheros Shipping
(S . D . N . Y . 1991 ) , 761 F.Supp . 293, 299 . ) The
[ ... ]
“ pragmatically employ
courts
a
case- by -case approach in preference to

—

—

dogmatic rigidity ” . Sun Refining , 761 F.Supp .
at 298 , quoting Andros Compania Maritima ,
S . A . v. Marc Rich & Co . ( 2d Cir . 1978 ), 579
F. 2d 691 , 700 .
Applying this precedent to the instant cause ,
the record discloses insufficient evidence to
conclude that the arbitrator ' s conduct was
adequate to set aside his award . Plaintiff points
to no more than the circumstance that the
arbitrator , in his separate capacity as an
attorney in private practice , had a pending
lawsuit against an insured of State Farm . There
is nothing in the record to reveal that the
arbitrator
had
whether
contact ,
any
professional , business, or social , with the
attorney representing State Farm in the
arbitration proceeding . Plaintiff does not
contend that the arbitration proceeding was
unfair or improper, or that the arbitrator
appeared partial or biased in his handling of the
arbitration hearing . Moreover , plaintiff is
unable to demonstrate that the arbitration award
was improper or irregular . In light of all of
these circumstances , I agree with the majority ’ s
determination that the facts of record in the
instant cause did not warrant the vacature of the
arbitrator 's award because of an appearance of
bias .

For these reasons, I specially concur .

[1) 80-056] RUBIN S REALTY LTD v STARDUST ENTERPRISES LTD
New Brunswick Court of Queen’s Bench
Judgment delivered June 4, 1991
Full text of judgment below

———
—

—

——

Awarding costs of consensual
Arbitration
Powers of court
Costs of arbitration
Parties agreeing to consensual
arbitration
Dispute involving tenant and landlord
arbitration
Landlord ' s representative failing to appear at hearing — Hearing being
Whether the court had
Tenant claiming for costs of aborted hearing
aborted
jurisdiction to award costs for an aborted consensual arbitration Whether a consensual
Arbitration Act ,
arbitration hearing was a *‘proceeding ’ ’ under the Rules of Court
RSNB 1973 , c A- 10 .

——

—

A dispute arose between a landlord and a tenant . They agreed to resolve their dispute
through a consensual arbitration under the Arbitration Act. They further agreed to split the
cost of the arbitration , as was permitted under the Act . Each party then named its
representative to the arbitration panel and they in turn named a third person as chairperson .

On the day of the arbitration hearing, the landlord ’s representative failed to appear and
the hearing was cancelled . The tenant incurred costs from the attendance of its representative
and witness. The tenant then applied to the court for an order requiring that the arbitration
proceed and that the landlord pay the costs of the delay . When the notice of motion was
returned , the parties presented a consent order that the arbitration proceed , but left open the
matter of the costs of the aborted arbitration hearing .

1J 80-056
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The Court executed the consent order. The tenant then proceeded by notice of motion for
a second time to recover the costs of the aborted hearing . The notice of motion did not set forth
the grounds to be argued , or any reference to any statutory provision or rule to be relied on.
The landlord submitted that a consensual arbitration was neither a proceeding nor an
action under the Rules of Court. The tenant did not refer directly to any statutory provision or
Rule of Court which referred to any power in the Court to award costs in a consensual
arbitration hearing whether completed or aborted .
Held: motion denied .

A consensual arbitration was not a “ proceeding ” as this term was used in the Rules of
Court. On that basis the Court was without jurisdiction to determine the costs of an
arbitration , completed or aborted , or to determine by whom or to whom costs should have been
paid .

I Head note by the CCH INTERNATIONAL LEGAL EDITORS ]
GB MacLean for the applicant .
BFP Murphy for the respondent .

Before : Miller J .
Miller J : By this motion the respondent
applies for an order:
1 . That the costs of the aborted arbitration
scheduled for January 7 and 8, 1991 , be
awarded to the respondent ;

2 . In the alternative , an order for costs of
the arbitration against Frank Medjuck , the
arbitrator who failed to appear and/or the
applicant and/or the applicant 's solicitor on
a solicitor and client basis personally;
3. For its costs of this motion on a solicitor
and client basis;
4 . Such further and other relief as to this
Honourable Court may seem just , equitable
and expedient .
This is an unusual procedure in that there is
no action before the court and the dispute arises
from a consensual arbitration wherein the
provisions of the Arbitration Act , R . S . N . B.
1973 , c. A- 10, have been assented to by the
parties to settle a landlord-tenant diagreement .

It appears to be clear that the issue is the
determination of the responsibility for the
payment of the cost of the installation of an
electrical service entrance. The applicant is the
owner of the premises and the respondent is the
tenant .
The parties agreed to split the cost and have
the responsibility for the said cost to be
determined under the provisions of the
Arbitration Act .

Each party named its representative to the
panel and they in turn named a third person to
act as chairman .
A discovery was held and certain
undertakings were given as to the provision of
details and particulars.

On the day appointed for the commencement
of the arbitration hearing the applicant 's
nominee decided that he would not participate
for reasons that are not particularly germane to
this motion . The scheduled arbitration hearing
was then aborted .
The respondent ( tenant ) then applied to the
court seeking an order requiring the arbitration
to proceed and that the applicant ( landlord ) be
ordered to pay costs of delay . It appears by the
supporting affidavit that the respondent ( tenant )
had incurred costs arising from the attendance
of its nominee arbitrator and prospective

witness.

On the return of that notice of motion before
Mr . Justice Landry the parties presented a
consent order which was executed by Mr .
Justice Landry April 15 , 1991 . This order
provided.
(1 )

That the arbitration proceed forthwith ;

( 2 ) That the respondent deliver to the

applicant within 30 days the following: the
study or plan done by the professional
engineer for the air conditioning system in
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1982 or thereabouts , and the electrical costs
of hooking up the air conditioning unit;
( 3) That examination of a represenative of
Donnelly Electric by both parties take place
within 30 days, the cost of which will be
borne by the applicant ; and
( 4 ) That the respondent withdraw grounds
number two in its notice of motion relating
to costs without prejudice to any future
application for same .

It is clear that the consent order left open the
matter of costs of the aborted arbitration
hearing . Counsel have informed the court that
the arbitration hearing has not yet been
rescheduled but now the respondent tenant has
proceeded for the second time to recover these
costs from the applicant .
Rule 37.03 provides in part:

“ A Notice of Motion or Preliminary Motion
shall
( b ) state the grounds to be argued ,

including a reference to any statutory
provision or rule to be relied on , ..."
No such information was set forth in the
notice of motion now before the court .
Counsel was invited to direct his argument to
the matter of jurisdiction but was unable to
refer directly to any statutory provision or Rule
of Court which referred to any power in this
court to award costs in a consensual arbitration
hearing whether completed or aborted .
Rule 59.01 states:

H 80-056

‘‘( l ) Subject to

any Act and these rules, the

costs of a proceeding or a step in a
proceeding are in the discretion of the court
and the court may determined by whom and
to what extent costs shall be paid ."

No definition of the word "proceeding" is to
be found in the Rules of Court . It may generally
be synonymous with "action", but a specific
meaning must be derived from a particular
statute in which the word is used .
Black ’ s Law Dictionary defines the word in a
general sense as "the form and manner of
conducting judicial business before a court or
judicial officer".

It is also stated that the term is properly
applicable , in a legal sense , only to judicial acts
before some judicial tribunal .
I can find no provision in the Arbitration Act
which confers the jurisdiction the respondent
would have exercised . The Act in s. 27 does
provide for a Table of Fees and Costs to be
taxed by the Registrar . Such taxation is subject
to review by a judge.
It is my opinion that a consensual arbitration
is not a " proceeding" as this term is used in
the Rules of Court . On that basis the court is
without jurisdiction to determine the costs of an
arbitration , completed or aborted , or to
determine by whom or to whom costs shall be
paid .

On this motion the applicant landlord is
entitled to costs which are allowed in an
amount of $250 .
Order accordingly .
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CHASTAIN v THE ROBINSON - HUMPHREY CO INC
United States Court of Appeals ( Eleventh Circuit )
Judgment delivered April 9, 1992
Full text of judgment below
Arbitration Jurisdiction of Court - - Role of arbitrator Father making agreements in
daughter ' s name with company Agreements containing arbitration clauses Daughter
not signing either agreement
Dispute arising
Daughter Jiling claims against company

—

—

—

—
requesting Court
order arbitration
— Company
Court doubting existence of valid and enforceable arbitration
—appealing
— Company
— Whether Court or arbitrator should decide question of whether daughter
bound by agreements — Whether Court had power to compel arbitration — Whether Court
should compel this arbitration to prevent future parties lying about agreements in order to
avoid arbitration — Whether daughter was bound by agreements
— Federal Arbitration
Act , 9 USC §§ 2 ; 3 .

—

to

—
compel arbitration — Court refusing

to
agreement

A father opened a securities trading account with a company on behalf of his daughter. In
connection with the account, two customer agreements were executed which contained broad
arbitration clauses. The daughter did not sign any power of attorney for the securities account
at the company When a dispute relating to the account arose, the daughter filed a number of
securities fraud claims against the company. The company asked the District Court to compel
arbitration of these allegations.

.

In her affidavit in response to the company’s motion, the daughter claimed that she never
agreed to either the customer agreements or the arbitration clauses, that her signature on the
first agreement was a forgery , that she never signed the second agreement and that she did not
give her father the authority to bind her to the securities account . At trial, the company
admitted that the daughter did not sign either customer agreement The District Court denied
the company’s motion to compel arbitration. The Court expressed doubt about the existence
of a valid and enforceable contract which mandated arbitration. The company appealed .

.

The issue before the Appeal Court was who must decide whether the daughter was in fact
bound by the customer agreements
the arbitrator or the District Court. The company
argued that the daughter had to submit to arbitration because of the purported contract. It
asserted that the Court must enforce this contract because of the possibility of future
contractual parties lying about their arbitration agreements so as to avoid arbitration. The
company also argued that the daughter was bound by the customer agreements. It submitted
two theories in support of this argument: first, that her father had authority to bind her when
the first agreement was executed ; and secondly, that she had ratified the customer agreements
by her conduct after she learned of the existence of the securities trading account.

—

Held: appeal dismissed

.

1. The daughter was entitled to a trial on the issue of whether or not she was bound by the
customer agreements. Her affidavit had unequivocally denied the existence of any agreement
and the company had conceded that she had never personally signed the customer agreements.
These facts were sufficient to put “ the making of the arbitration agreement . in issue ” , 9 USC
§ 4, which thereby required the District Court to determine the validity of the customer
agreements before compelling the daughter to submit her securities claim to arbitration.

..

2. A party cannot place the making of the arbitration agreement in issue simply by stating
that no agreement exists. Rather, that party must substantiate the denial of the contract with
enough evidence to make the denial colorable. Here, the company’s concession that it did not
obtain the daughter’s signature or a power of attorney adequately substantiated the daughter’s
denial of entering into a contract.
Doyles Dispute Resolution Practice — North America
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3. The company’s final arguments were not pertinent to the issue before the Court.
I Headnote by the CCH INTERNATIONAL LEGAL EDITORS )
KM McAlpin Jr , JS Teague Jr , ( Atlanta, GA ) , RC Martin Jr , (Columbus ,
( Peterson , Dillard , Young , Self & Assolin , Atlanta. GA ) for the appellant .
JD Patrick (Columbus , GA ) for the appellee .
Before: Fay , Birch Circuit Judges, Hoffman
Virginia (sitting by designation ) .
Birch, Circuit judge: This case construes
the Federal Arbitration Act , 9 U . S .C . §§ 1 - 15
( 1988 ) ( “ Act"). Relying upon the Act ,
Appellant Robinson - Humphrey Company , Inc .
( “ Robinson -Humphrey "
or “ company") ,
moved to compel the arbitration of Brenda
Susan Chastain ’ s securities claims against the
company . The United States District Court for
the Middle District of Georgia denied
Robinson -Humphrey ’ s motion for immediate
arbitration , implicitly ruling that the Act
proscribed compelling arbitration unless the
district court first determined that Chastain was
contractually obligated to submit to arbitration .
Because on the unusual facts of this case we
believe that “ the making of the arbitration
agreement ... [ is] in issue ," id . § 4 , we
AFFIRM the district court ’ s order. Chastain is
entitled to have the district court , rather than a
panel of arbitrators, determine whether or not
she agreed to arbitrate her claims against
Robinson - Humphrey .
I . BACKGROUND
This case begins with Brenda Chastain 's
father Dr . J . B . Chastain . In June 1979 , Dr .
Chastain opened a securities trading account
with Robinson - Humphrey , allegedly on behalf
of his daughter . In connection with this
account , two customer agreements were
executed . The first agreement was signed in
1979 , bearing the name Brenda Susan
Chastain . However, it is undisputed that
Brenda Chastain did not personally sign this
customer agreement . Although there is some
speculation that an employee of Dr . Chastain
signed Brenda Chastain ' s name on the
agreement , the parties cannot ascertain the
actual author of the signature . In addition ,
Brenda Chastain never signed a power of
attorney in connection with this securities
account at Robinson - Humphrey . The second
customer agreement , signed in 1982 , bears Dr .
Chastain 's name only . Both agreements contain
arbitration clauses, broadly binding the
contractual parties to arbitrate any disputes
arising in connection with the account .

.
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A dispute relating to the securities account
did arise . In September 1985 , Brenda Chastain
filed a variety of securities fraud claims against
Robinson - Humphrey in Georgia state court .
Chastain’ s complaint alleged that the company
illegally opened and maintained a securities
trading account in her name , engaged in illegal
churning on the account , and fraudulently
induced her to pay her father’ s indebtedness
under the account . After Chastain’ s case was
removed to federal court , Robinson - Humphrey
asked the district court to compel arbitration of
Chastain ’ s allegations. The company cited the
broad arbitration clauses contained in the 1979
and 1982 customer agreements .

Chastain 's response to the motion to compel
arbitration included a detailed affidavit . In her
affidavit , Chastain claimed that she never
agreed to either the customer agreements or the
arbitration clauses, that her signature on the
1979 agreement was a forgery , that she never
signed the 1982 agreement , and that she never
gave her father the authority to bind her in
connection with the securities account at
Robinson -Humphrey . The company now
admits that Brenda Chastain did not sign either
customer agreement containing the arbitration
language .
The district court denied Robinson Humphrey 's motion to compel arbitration . In
doing so , the court expressed doubt about the
existence of a valid and enforceable contract
mandating arbitration:
The Defendant |Robinson - Humphrey ] has
filed a motion . .. for an order compelling
arbitration of the [securities ] issue[ s]
pursuant to language contained in a
customer agreement which contained an
arbitration clause . The Plaintiff [ Brenda
Chastain ] by affidavit states that she did not
sign the agreement and did not authorize
anyone to affix her signature . Indeed , the
Defendant now admits that the signature on
the [ 1979] agreement is not the signature of
the Plaintiff . In this situation it would not be
proper for the Court to mandate arbitration .
© 1992 CCH International
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R 2-42- 1 . It is important to emphasize that the
district court did not express a view on the
merits of the arbitrability question . Rather , it
only ruled upon who should decide the merits of
the arbitrability question . In other words , the
district court did not decide that Chastain could
not in fact be bound by the arbitration clauses
of the customer agreements. The district court
only determined that Chastain ’s duty to
arbitrate would be decided by the district court ,
rather than being decided by an arbitration
panel . It is this determination that we now
review on appeal .
II . DISCUSSION
The Federal Arbitration Act governs the
question of who must decide issues of
arbitrability . Under the Act , a district court
must compel arbitration if the parties have
agreed to arbitrate their dispute. 9 U . S .C . §§ 2 ,
3 ( l 988). However, if the validity of the
agreement to arbitrate is in issue , a district
court , not a panel of arbitrators , must decide if
the arbitration clause is enforceable against the
parties. Id . § 4; see also Prima Paint Corp . v .
Flood & Conklin Mfg . Co. , 388 U . S . 395 ,
403-04, 87 S. Ct . 1801 , 1806 , 18 L . Ed . 2d 1270
( 1967 ) ( holding that if the making of the
arbitration agreement is an issue “ the federal
court may proceed to adjudicate it ” ). Simply
put , parties cannot be forced to submit to
arbitration if they have not agreed to do so . Volt
Info . Sciences , Inc . v . Board of Trustees of
Leland Stanford Junior Univ. , ( 1991 ) Doyles
DR Reps ( North America ) 80-006, 75 ,322;
489 U . S . 468 , 478 , 109 S .Ct . 1248, 1255 , 103
L . Ed . 2d 488 ( l 989 ); Goldberg v . Bear , Stearns
& Co. , 912 F. 2d 1418 , 1419 ( l lth Cir. 1990 )
( per curiam ). Thus, “ the first task of a court
asked to compel arbitration of a dispute is to
determine whether the parties agreed to
arbitrate that dispute . ” Mitsubishi Motors
Corp . v . Soler Chrysler Plymouth , Inc. , 473
U .S . 614 , 626 , 105 S .Ct . 3346, 3353 , 87
L . Ed . 2d 444 ( 1985 ) .

^

-

Under normal circumstances , an arbitration
provision within a contract admittedly signed
by the contractual parties is sufficient to require
the district court to send any controversies to
arbitration . See T & R Enters . , Inc . v.
Continental Grain Co. , 613 F. 2d 1272 , 1278
( 5th Cir . I 980 ) . 1 Under such circumstances, the
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parties have at least presumptively agreed to
arbitrate any disputes, including those disputes
about the validity of the contract in general . See
Prima Paint , 388 U . S . at 403-04, 87 S .Ct . at
1806 . Because the making of the arbitration
agreement itself is rarely in issue when the
parties have signed a contract containing an
arbitration provision , the district court usually
must compel arbitration immediately after one
of the contractual parties so requests. Id .
The calculus changes when it is undisputed
that the party seeking to avoid arbitration has
not signed any contract requiring arbitration . In
such a case , that party is challenging the very
existence of any agreement , including the
existence of an agreement to arbitrate . Under
these circumstances , there is no presumptively
valid general contract which would trigger the
district court ’ s duty to compel arbitration
pursuant to the Act . If a party has not signed an
agreement containing arbitration language ,
such a party may not have agreed to submit
grievances to arbitration at all . Therefore ,
before sending any such grievances to
arbitration , the district court itself must first
decide whether or not the non -signing party can
nonetheless be bound by the contractual
language . See Cancanon v . Smith Barney ,
Harris , Upham & Co . , 805 F. 2d 998 , 1000
( l l t h Cir . 1986 ) ( per curiam ) ( “ [ W ] here the
allegation is one of ... ineffective assent to the
contract , the issue [of arbitrability ] is not
subject to resolution pursuant to an arbitration
clause contained in the contract documents. ” ) .
In cases of this type , the proper rule has been
stated by our predecessor court :
“ To make a genuine issue entitling the
[ party seeking to avoid arbitration ] to a trial
by jury [ on the arbitrability question ], an
unequivocal denial that the agreement had
been made [ is ] needed , and some evidence
should [ be ] produced to substantiate the

denial . ”
T & R , 613 F. 2d at 1278 (quoting Almacenes
Fernandez , S . A . v. Golodetz , 148 F . 2d 625 ,
628 ( 2d Cir. 1945 ) ); see also Cancanon , 805
F.2d at 1000-01 ( finding that the party desiring
a trial on the enforceability of an arbitration
agreement met the burdens under the T & R
test ). Given this test , it is clear that Chastain is

1 . This court follows pre- 1981 decisions of the former Fifth Circuit . Bonner v. Citx of Prichard . 661 F. 2d
1206, 1209 ( l l t h Cir. 1981 ).
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entitled to a trial on the issue of whether or not
she is bound by the customer agreements. Her
affidavit unequivocally denies the existence of
any agreement with Robinson - Humphrey . In
addition , Chastain has much more than “ some
evidence ” to substantiate her denial . Chastain
has Robinson - Humphrey 's concession that
Chastain never personally signed the customer
agreements.
We hold that these facts are sufficient to put
“ the making of the arbitration agreement ... in
issue , ” 9 U .S.C. § 4 (1988 ) , thereby requiring
the district court to determine the validity of the
customer agreements before compelling
Chastain to submit her securities claims to
arbitration . See Cancanon , 805 F. 2d at 1000
( relying upon T & R in stating parenthetically
that “ where signatures were lacking, issue of
existence of agreement could not be resolved
pursuant to arbitration clause ” ) . Therefore , the
district court ' s denial of Robinson - Humphrey 's
motion to compel arbitration was proper . The
court correctly rejected Robinson - Humphrey’s
rather
argument that a panel of arbitrators
should decide
than the district court itself
whether or not Chastain can be bound by the
customer agreements .

—

—

Robinson - Humphrey 's reliance upon the
Supreme Court 's decision in Prima Paint is
misplaced . Granted , that decision does hold
that an arbitration panel ( not a district court )
must resolve the allegation that a party cannot
be compelled to arbitrate because that party was
fraudulently induced into signing the contract
containing the arbitration clause. 388 U .S . at
403-04 , 87 S.Ct . at 1806. This court also
recognizes that the Prima Paint doctrine has
been extended to require arbitration panels to
decide many issues regarding the validity of a
contract containing arbitration language
including allegations that such contracts are
voidable because they involved duress, undue
coercion , confusion , mutual mistake , or
unconscionability . See , e .g . , Coleman v.
Prudential Bache Sec ., Inc . , 802 F. 2d 1350 ,
1352 ( l l t h Cir . 1986 ) ( per curiam ); Merrill
Lynch , Pierce , Fenner & Smith , Inc . v . Haydu ,
637 F. 2d 391 , 398 (5th Cir . Unit B Feb. 1981 ).

—

However , Prima Paint has never been
extended to require arbitrators to adjudicate a
party 's contention , supported by substantial
evidence , that a contract never existed at all .
See Three Valleys Mun . Water Dist . v . E . F .
Hutton & Co. , 925 F . 2d l l 3 6 , 1140 ( 9th Cir .
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1991 ) . Here , Robinson - Humphrey is arguing
that Chastain must arbitrate because of a
purported contract which indisputably lacks the
formalities necessary to signal Chastain ' s ex
ante assent to the agreement as a whole .
Clearly , the trigger of the court 's power to
compel arbitration in cases like Prima Paint ,
Coleman , and Haydu
the existence of a
presumptively valid arbitration agreement
contained within a contract signed by the
is entirely absent in this case. See
parties
Cancanon , 805 F. 2d at 1000; Three Valleys ,
925 F. 2d at 1140-41 . Therefore, Prima Paint
does not govern our decision .

—

—

Nor is Robinson - Humphrey’ s specter of
contractual parties lying to avoid arbitration
sufficient to influence our construction of the
Federal Arbitration Act . A party cannot place
the making of the arbitration agreement in issue
simply by opining that no agreement exists.
Rather , that party must substantiate the denial
of the contract with enough evidence to make
the denial colorable . See Cancanon , 805 F. 2d
at 1000-01 ; T & R , 613 F. 2d at 1278. Here ,
Robinson - Humphrey 's concession that it did
not obtain Chastain s signature or a power of
attorney adequately substantiates Chastain 's
denial of entering into a contract . If such
admissions were insufficient to entitle Chastain
to a trial on the issue of her duty to arbitrate ,
we would invite a far more realistic fear:
'

Party A could forge party B 's name to a
contract and compel party B to arbitrate the
question of the genuineness of its signature .
Similarly , any citizen of Los Angeles could
sign a contract on behalf of the city and Los
Angeles would be required to submit to an
arbitrator the question whether it was bound
to the contract , even if its charter prevented
it from engaging in any arbitration .

Three Valleys , 925 F.2d at 1140 . Therefore, at
least on the question of whether an arbitrator
should determine if Chastain is bound by the
customer agreements , we agree with Chastain:
“ No power of attorney plus a forged signature
of Ms . Chastain equals no arbitration . ” Brief
of Appellee at 7.
Finally , Robinson - Humphrey also argues
before this court that Chastain is indeed bound
by the customer agreements. The company has
two theories. First , Robinson -Humphrey argues
that Chastain 's father had the authority to bind
his daughter when the 1979 agreement was
© 1992 CCH International
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executed . Second , the company contends that
Brenda Chastain ratified the customer
agreements by her conduct after she learned of
the existence of the securities trading account .
We express no view on the merits of these
arguments . We note only that these arguments
are not pertinent to the issue before this court ;
namely , who must decide the merits of these
arguments
arbitrator or district court .
Of course , Robinson - Humphrey remains free
to address these arguments to the district court .
Indeed , the two issues pressed by the company
whether a party has authority to bind another
to an arbitration agreement and whether a party
can ratify an arbitration agreement by her
conduct
should ordinarily be decided in the
trial court before final resolution of a motion to
compel arbitration . See , e .g ., Cancanon , 805

—

—

—

F. 2d at 1000 & n . 4; Par- Knit Mills Inc . v .
Stockbridge Fabrics Co . , 636 F. 2d 51 , 54-55
( 3d Cir . 1980 ); Interocean Shipping Co v.
National Shipping and Trading Corp . , 462 F. 2d
673, 677 ( 2d Cir . 1972 ); Dougherty v.
Mieczkowski , 661 F. Supp. 267 , 274-75
( D. Del . 1987 ). The district court may find merit
in Robinson - Humphrey ’s arguments and
subsequently order Chastain to submit her
securities allegations to arbitration . Until that
time , however, the district court has no
authority to compel the arbitration of Chastain’ s
complaints.
AFFIRMED. Pursuant to 9 U .S.C. § 4
( 1988 ) , the district court should proceed
immediately to a trial on the issue of whether or
not Brenda Chastain is bound by the arbitration
language in the customer agreements. 2

[1( 80-058] STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY v
BROADNAX; GAAL v STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY
Supreme Court , State of Colorado
Judgment delivered March 23, 1992
Full text of judgment below

——

—

Arbitration
Statutorily enforced arbitration
Effect of statute forcing mandatory
arbitration
Company issuing insurance policy to customer
Colorado introducing
One section mandating binding arbitration of insurance disputes
statute
Dispute
arising
Customer demanding arbitration under statute
Arbitrator making award
Company asking Court to set award aside and declare section unconstitutional
Court
Company appealing from second decision on similar
refusing and company appealing
facts
Whether section deprived company of access to judicial process under Colorado
Whether section deprived company of right to jury trial — Whether
Constitution
company consented to mandatory arbitration of disputes
Whether Colorado
Constitution prohibited section because it had been applied retroactively
Whether
Whether section
section violated company’ s right to equal protection of laws
Motor
impermissibly limited district court jurisdiction under Colorado Constitution
Vehicle ( “ No Fault" ) Insurance Act , section IO 4-708( 1.5 ).

——

—

—

—

—

—

—

—

—

-

—

—

—

—

In 1988 , a company issued an insurance policy to a customer who later submitted claims
to the company under the policy . Also in 1988 , the same company issued a policy to another
customer . Colorado State introduced the Motor Vehicle ( “ No Fault ” ) Insurance Act which
included sec 10-4-708( 1.5 ) , 4A CRS ( 1990 Supp) ( “ the section ” ). The section which took effect
on January 1 , 1990 required binding arbitration of disputes arising under no fault insurance

contracts.

—

that the arbitration clauses in the securities contracts arc
2 . Chastain 's alternative argument
unenforceable because of Securities Exchange Commission Rule !5c2-2 , 17 C. F. R . § 240. I 5C2- 2
( rescinded Oct . 1987 )
is foreclosed by our decision in Adrian v . Smith Barney . Harris. Upham &
Co.. 841 F.2d 1059, 1061 -62 ( I 1 th Cir. 1988) . Because the agreements at issue in this case do not
expressly exempt federal securities disputes from arbitration , we believe that Blue Gray Corps , f & II v .
Merrill Lynch. Bierce . Fenner & Smith , Inc., 921 F.2d 267 , 269- 71 ( 11 th Cir . 1991 ) , is inapposite .

—
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A dispute arose between the first customer and the company and , in 1990, the customer
served the company with a demand for arbitration. The company petitioned the District Court
to stay the arbitration, and it sought a declaration that the section was unconstitutional. The
Court denied the stay and found the section to be constitutional.
A third person was involved in an accident with the second customer, and this third person
qualified for benefits under the policy. Again a dispute arose and the third person served a
demand for arbitration on the company . The arbitration hearing was held in 1990. At the
hearing, the company argued that the section was unconstitutional. The company later filed an
application to vacate the arbitration award in the District Court. The Court relied on its finding
in the earlier case to hold that the section was constitutional. The company requested the
Supreme Court to review the District Court’s determination in each case

.

The company contended that the section extinguished its right of access to the courts. This
was because the section removed the company’s statutory cause of action for disputes arising
under the Motor Vehicle ( “ No Fault ” ) Insurance Act from a trial by jury before a district
court , without having provided a right of complete review by a district court following an
adverse arbitration award . The company also contended that the section violated the parties’
rights to a jury trial as guaranteed by the Colorado Constitution , and by Rule 38 of the
Colorado Rules of Civil Procedure ( CRCP ).
The company argued that the section imposed arbitration without its consent in violation
of Art XVIII, sec 3, of the Colorado Constitution. It also argued that the section impaired its
contract rights in violation of Art II , sec 11 of the Colorado Constitution because the insurance
contracts in issue were entered into before the General Assembly changed the statutory scheme
for resolution of payment disputes.

It also contended that the section violated its right to equal protection of the laws because
the section imposed a restriction of the fundamental right of access to courts and argued that
a strict scrutiny standard of review must be applied since a fundamental right was involved .
Lastly , the company contended that the section impermissibly limited district court jurisdiction
under the Colorado Constitution because there was no provision for meaningful review and
because the arbitrator’s decision was binding on all parties.
Held: by the majority , appeal dismissed.
1. In determining whether the section’s dispute resolution scheme secured the company’s
right of access to the judicial process, the Court was guided by the requirements of due process.
Under the statutory scheme, the company had the right to a hearing in which it could present
all the evidence, and raise all the defenses available to it. The company also had the right to
resort to the formal judicial system should it have found an arbitrator’s order adverse to its
interest Thus , the company was not deprived of its access to the judicial process under the
Colorado Constitution.

.

2. The section dictated that disputes under the Motor Vehicle ( “ No Fault ” ) Insurance Act
should proceed to binding arbitration pursuant to the Uniform Arbitration Act Since the
Uniform Arbitration Act was a special statutory proceeding within the meaning of CRCP 81( a ),
it followed that the company did not have a right to a trial by jury under CRCP Rule 38 for its
disputes. The company had not been deprived of any right to trial by jury.

.

3. Section 3 of Art XVIII did not expressly prohibit mandatory , binding arbitration.
Further , the provisions of the Motor Vehicle ( “ No Fault ” ) Insurance Act were incorporated
into insurance policies written in Colorado. The company when writing or renewing insurance
contracts from January 1, 1990 incorporated the provisions of the section into its policies as a
matter of law. It could not be concluded that the company did not consent to mandatory
arbitration of disputes under the section.
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4. There was no retroactive application in this case . The enacting legislation provided that
“ [sjections 1 and 3 of this act shall take effect January 1 , 1990 , and shall apply to insurance
policies that are delivered or issued for delivery or renewal on or after said date ” . The policies
thus fell within the prospective application of the section . The company ’s rights under the
contract were not impaired .

5. There was no violation of the company ’s right to equal protection of the laws under the
section . The company ’s right of access to courts was not unreasonably restrained . In the
absence of a fundamental right , a rational basis test is applied to equal protection challenges.
The section’ s dispute resolution scheme was rationally related to legitimate interests in
expediting dispute resolution , reducing parties’ costs and securing prompt payment of benefits.

Per Kirshbaum J dissenting ( with whom Lohr J joined ): The majority’ s conclusion was
dissented from because the legislation restricting the constitutionally guaranteed right of access
to courts to protect property interests abridged a fundamental right and because the judicial
review provisions of the statute failed to satisfy either strict scrutiny or due process standards.

6 . Under the scheme contemplated by the section and the Uniform Arbitration Act ,
arbitrators did not have authority to enforce their own decisions and parties must apply to the
courts for confirmation of arbitrators’ awards. Only district courts could enforce agreements
and enter judgments on awards under the scheme .
[ Heodnote by the CCH INTERNATIONAL LEGAL EDITORS ]

MR Levy , SD Morse ( Marc Levy & Associates, PC , Englewood , Colorado ) , TJ Seaman , TJ
Jirak (Creamer & Seaman , PC , Denver, Colorado ) for the appellant .
No appearance on behalf of the appellee.
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of the Court , Kirshbaum , Lohr JJ dissenting .
18 , 1988 . On December 18, 1988 , and on
September 7 , 1989 , Broadnax was involved in
car accidents. Broadnax submitted claims to
State Farm for personal injury protection
benefits under his policy . A dispute regarding
payment of benefits ensued , and Broadnax
served State Farm with a Demand for
Arbitration on April 3, 1990 .
On November 6 , 1990 , State Farm filed a
Petition to Stay Arbitration and sought a
declaration that section 10-4-708( 1.5 ) was
unconstitutional . The district court denied the
stay and found the statute to be constitutional .
Gaal v. State Farm Mutual Automobile
Insurance Co .
Broadnax
No . 90CV 11678
No. 90CV9218
State Farm issued a car insurance policy to
State Farm issued a car insurance policy to
Earle Broadnax ( Broadnax ) prior to December Rashel Engholm prior to October 14, 1988. On

Before: Vollack J who delivered the opinion
Vollack J : State Farm Mutual Automobile
Insurance Company (State Farm ) appeals from
two district court orders in two unrelated
actions. In each action , State Farm challenged
the constitutionality of section 10-4-708( 1.5 ),
4A C . R .S . ( 1990 Supp. ), which requires
binding arbitration of disputes arising under no
fault insurance contracts. We simultaneously
address both appeals, since the constitutional
challenges to section 10-4-708( 1.5 ) in each are
substantially the same . 1 We affirm the district
court ’ s finding that section 10-4-708( 1.5 ) is
constitutional .
State Farm Mutual Automobile Insurance Co . v .

] 3-4- 102( I )( b ), 6 A C . R . S . ( 1987 ) , grants this court jurisdiction over appeals when the
constitutionality of a statute is at issue .

1 Section
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that date , Philipp Gaal ( Gaal ) was involved in § 10-4-714( 1 )(e ) , 4 A C . R . S. ( 1987 ). When an
an accident with Rashel Engholm and qualified
insured is liable for benefits paid by another
for personal injury protection benefits under the insurer , the No Fault Act requires insurers
policy . State Farm paid benefits to or on behalf to resolve reimbursement issues through
of Gaal , but a dispute arose and Gaal served a mandatory , binding arbitration . § 10-4- 717 , 4 A
Demand for Arbitration on State Farm . 2
C . R .S . ( 1987 ) . '

An arbitration hearing was held in July 1990 ,
which State Farm argued that section
10-4-708( 1.5 ) was unconstitutional . State Farm
later filed an Application to Vacate the
Arbitration Award in district court .

at

On March 25 , 1991 , the district court relied
on its finding in State Farm Mutual Automobile
Insurance Company v . Broadnax that section
10-4- 708( 1.5 ) was constitutional , and denied
State Farm’s application . State Farm now seeks
review of the district court 's determination in
each case .
Section 10-4-708( 1.5 ) provides , in pertinent
part , that in "|a ] ny action for breach of
contract brought pursuant to subsection ( 1 )
of this section shall proceed to binding
arbitration". Section 10-4-708( 1.5 ) is part of
the Motor Vehicle ( " No Fault " ) Insurance Act
( No Fault Act ) . §§ 10-4-701 to -724, 4 A
C . R .S . ( 1991 Supp. ).
The No Fault Act requires automobile
owners to have insurance policies which
provide coverage to insureds for personal
injuries sustained in automobile accidents.
§ 10-4-706 , 4A C . R .S . ( 1987 & 1991 Supp. ) .
Insurers are obligated under the No Fault Act to
provide direct benefits to insureds. Id . When
the benefits sought exceed $2 ,500 , insureds
may bring an action in tort against
another automobile owner or operator .

The disputes thus governed by section
10-4- 708( 1.5 ) arise from the statutory right of
insureds to recover benefits directly from
insurers . § 10-4-708( 1 ) , 4A C . R . S . ( 1987 ) . As
an insurer State Farm is in essence contesting
its statutory obligation to disburse benefits.
Section 10-4-708( 1.5 ) was enacted on June 1 ,
1989 , and took effect on January 1 , 1990.4
Approximately one year later , section
10-4- 708( 1.5 ) was amended to provide parties
with the option of resolving disputes through
either binding arbitration or actions in contract .
§ 10-4-708( 1.5 ) , 4 A C . R .S. ( 1991 Supp . ) .
State Farm challenges section 10-4-708( 1.5 ) as
it applied to Broadnax 's and Gaal 's disputes,
which arose between January 1 , 1990, and July
1 , 1991 . Our consideration of State Farm 's
challenges is thus limited to the version of
section 10-4-708( 1.5 ) which existed prior to the
1991 amendment .

.

I.
section
that
State
contends
Farm
10-4- 708( 1.5 ) , 4A C . R . S . ( 1990 Supp. ),
extinguishes its right of access to courts
because the section removes State Farm 's
statutory cause of action for disputes arising
under the No Fault Act from a trial to jury
before a district court , without providing a right
of de novo review by a district court following
an adverse arbitration award . 5 After careful

2 Gaal was riding a bicycle when Engholm hit him with her car . Gaal made a claim under Engholm 's
policy , and on April 9. 1990 , served State Farm with a demand for arbitration . On August 9 , 1990,
after arbitration , the arbitrators entered an award in favor of Gaal , awarding him lost wages, travel
expenses, and attorney’s fees.
3 State Farm previously argued that intercompany mandatory binding arbitration was constitutional in
State Farm Mutual Automobile Insurance Co . v . Cabs , Inc . , 751 P. 2d 61 , 63 ( Colo. 1988 ) .
4 Act approved June 1 , 1989 , ch . 82 , sec. 6, 1989 Colo . Sess. Laws 458-61 .
5 The right of access to courts in the Colorado Constitution provides as follows:
Equality of justice. Courts of justice shall be open to every person , and a speedy remedy
afforded for every injury to person , property or character; and right and justice should be
administered without sale , denial or delay .
Colo . Const , art. II , § 6. State Farm also asserts its rights to access under article II , section 3 , which
provides as follows:
Inalienable rights. All persons have certain natural , essential and inalienable rights , among
which may be reckoned the right of enjoying and defending their lives and liberties; of
acquiring , possessing and protecting property ; and of seeking and obtaining their safety and
happiness.

Colo. Const , art . II , § 3.
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consideration of the constitutional guarantee ,
we find no violation of State Farm’s right of
access to courts.
A.
The Right of Access to Courts
State Farm ' s contention posits that the right
of access to courts guarantees Colorado
litigants a trial to jury before a district court for
disputes arising under the No Fault Act , and
that the scope of appellate review be de novo.
While we have previously evaluated the scope
of the right of access to courts, we have not
passed on the contentions raised by State Farm
in the context of mandatory binding arbitration
of disputes arising under the No Fault Act . 6 In
resolving this inquiry , we thus look to the law
of other jurisdictions for guidance .
The United States Constitution does not
expressly provide for a right of access to
courts . Berry v . Beech Aircraft Corp. , 717 P . 2d
670 , 674 ( Utah 1985 ); see also Nordgren v .
Milliken , 762 F. 2d 851 , 853 ( 10th Cir. 1985 ) .
Rather , the federal right of access to courts has
been located in the Due Process Clause of the
Fourteenth Amendment ,7 in the First
Amendment ’ s provision securing the right to
petition the government for redress of
grievances ,8 and in the Privileges and
Immunities Clause of
the
Fourteenth
Amendment . 9

The United States Supreme Court has noted
that the right of access to courts and the
guarantees of due process have developed in
response to challenges by defendants
involuntarily haled into the formal judicial
process . Boddie v . Connecticut , 401 U .S . 371 ,
375 ( 1970 ) . ’° Thus, whether litigants are

75,627

afforded adequate constitutional access to
courts often sounds in due process under
federal analysis. See , e .g . id . ; Logan v .
Zimmerman Brush Co . , 455 U .S . 422 , 430 n . 5
( 1982 ) .11 The Tenth Circuit Court of Appeals ,
in construing prison inmates ' right of access,
has stated that “ [ a ]ccess to the courts
‘encompasses all the means a defendant or
petitioner might require to get a fair hearing
from the judiciary on all charges brought
against him or grievances alleged by him '
Nordgren , 762 F. 2d at 853 (quoting Gilmore v .
Lynch , 319 F. Supp. 105 , 110 ( N . D. Cal .
1970 ) , aff d suh nom . Younger v . Gilmore , 404
U . S. 15 ( 1971 ) ( per curiam ) ) . Accordingly , the
Court of Appeals for the Fifth Circuit has held
that “ [ b ]efore a ‘compelling interest ' standard
of strict scrutiny is applied , the right that
plaintiffs seek to vindicate by access to the
courts must be a fundamental right". Wayne v .
Tennessee Valley Authority , 730 F. 2d 392 , 403
n . 9 (5th Cir . 1984) (citing Boddie , 401 U . S . at
381 ) ( holding that statute of limitations in
products liability action did not deprive
homeowners of access to courts through due

process ).
Colorado , however , is one of thirty -seven
which diverged from the federal
constitutional model by creating an express
right of access to courts independent of
constitutional due process guarantees. Beech
Aircraft Corp . , 717 P . 2d at 674 (citing Francis
E . McGovern , The Variety , Policy and
Constitutionality of Product Liability Statutes of
Repose , 30 Am . U . L . Rev . 579 , 615 n . 218
( 1981 ) ); Lankford v . Sullivan . Long & Hagerty ,
416 So . 2d 996 , 999 ( Ala . 1982 ) .
states

6 This court has construed the constitutional right of access as guaranteeing that courts will be available to
effectuate rights if they accrue under law . Sigman v . Seafood Limited Partnership , 817 P .2d 527 , 533
( Colo. 1991 ) ( relying on O ' Quinn v Walt Disney Productions 177 Colo. 190 , 493 P . 2d 344 ( 1972 ) ).
This court has simultaneously recognized that the right of access provision does not prevent the
legislature from changing laws which create rights. Id . ; see also Curtiss v CSX Corp . , 114 P. 2d 873,
876 ( Colo. 1989 ) .

.

.

.

.

7 Nordgren v . Milliken 762 F.2d 851 , 853 ( 10th Cir . 1985 ) ( relying on Rxland v . Shapiro . 708 F. 2d 967 ,
971 ( 5th Cir. 1983 ), and Wolff v . McDonnell 418 U .S. 539, 579 ( 1974 )) .
8 Nordgren . 762 F. 2d at 853 ( rely ing on Rxland , 708 F. 2d at 971 , and California Motor Transport Co . v.
Trucking Unlimited , 404 U .S. 508, 510 ( 1972 )) .

.

.

9 Nordgren , 762 F. 2d at 853 ( relying on Rxland 708 F. 2d at 971 ) .

10 The Boddie Court determined that welfare recipients unable to pay fees prerequisite to bringing a
divorce action were deprived of their access to courts.
11 In considering whether a litigant was denied due process under the Illinois Fair Employment Practices
Act , the Logan Court found that right of access cases “ provide[ dj an analogous method of analysis
supporting Iitsj reasoning here . " Logan v . Zimmerman Brush Co . , 455 U . S. 422 , 430 n .5 ( 1982 ) .
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In evaluating the right of access under the 675. Utah courts construe the constitutional
right of access to courts by examining its
Alabama Constitution , Justice Shores has noted
history and plain language , in addition to its
that the origins of the right
can be traced back to the Magna Charta . functional relationship to other constitutional
provisions. Id . The Utah Supreme Court has
Although its language is broad enough to be
subject to varying interpretations, it can accordingly noted that the right of access
generally be said to incorporate into our provision and the due process clause “ are
constitution a fundamental principle of related both in their historical origins and "to
fairness , a perhaps vaguely conceived but some extent in their constitutional functions .
two
provisions
are
thus
The
important notion of limitation on the power Id .
“
and even overlap , but they are
complementary
of government to infringe upon individual
rights, and to act arbitrarily . What those not wholly duplicative . Both act to restrict the
"
rights are , what degree of infringement is powers of both the courts and the legislature .
.
Id
permitted , and with how much justification ,
The Nebraska Supreme Court , conversely ,
are inquiries which have been the subject of
has interpreted the constitutional right of access
long standing debate . ..
as “ merely a declaration of a general
Id . at 999 (citation omitted ).
fundamental principle". Prendergast v . Nelson ,
thirty
seven constitutional 256 N . W . 2d 657 , 663 ( 1977 ). In Prendergast ,
the
While
12
"
their the court upheld the legislature’ s power to
provisions are “ essentially similar ,
application has varied . Under the Louisiana impose special procedures before resort to
constitutional guarantee , for example , the courts. Id . The court noted that Nebraska courts
legislature is free to allocate access to the have “ the primary duty ... to safeguard [ the
formal judicial system using any system or provision ' s] declaration
of
rights and
classification which is not totally arbitrary so remedies". Id .
long as access to the system is not essential to
In Colorado , the access to courts provision
the exercise of a fundamental constitutional guarantees that courts will be available to
right . Bazley v . Tortorich , 397 So. 2d 475 , 485 effectuate rights that accrue under law .
( La . 1981 ) ( finding no violation where
O ' Quinn v . Walt Disney Prods . , Inc . , 177 Colo .
employee was denied right to sue in tort under 190 , 195, 493 P . 2d 344, 346 ( 1972); Firelock
worker's compensation statute ) .
Inc . v . District Court , 776 P. 2d 1090, 1096
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-

-

The Utah access to courts provision
“ guarantees access to the courts and a judicial
procedure that is based on fairness and
equality ." Beech Aircraft Carp . , 717 P . 2d at

(Colo. 1989 ) . This court has stated that
“ [ generally , a burden on a party ’s right of
access to the courts will be upheld so long as it
is reasonable". Firelock , 776 P . 2d at 1096.

12 Berry v. Beech Aircraft Carp. , 717 P. 2d 670, 674 ( Utah 1985 ) .
13 In Firelock , we evaluated the constitutionality of the Mandatory Arbitration Act. The Mandatory
Arbitration Act was then a pilot project that imposed mandatory arbitration on all civil actions filed in
any one of eight judicial districts, where the amount of money damages sought did not exceed $50 ,000 .
Firelock , 776 P.2d at 1092-93. Firelock argued that its right of access to courts was violated by forced
arbitration and by the requirement that a party who requested a trial de novo was required to pay
arbitration costs if the party did not improve its position by at least ten percent . Id. at 1096 . In
concluding that Firelock 's right of access was not violated , we noted that many burdens on the right of
access to courts were “ present within our system of justice". Id .
In the present disputes, the district court distinguished Firelock on two 'grounds. First , the district court
noted that the Mandatory Arbitration Act had a broad application : to all civil actions where the damages
sought were $50 ,000 or less . Section 10-4-708( 1.5), conversely , has an extremely narrow focus,
applying only to disputes of personal injury protection benefits under the No Fault Act . Secondly , the
district court noted that the Mandatory Arbitration Act imposed arbitration where there was no
agreement to arbitrate disputes, while § 10-4-708( 1.5 ) requires arbitration only where contracts to
resolve disputes incorporated arbitration by operation of law .
Section 10 4 708 serves different purposes than the Mandatory Arbitration Act . Titled “ Prompt
payment of direct benefits,’’ it establishes a limited time frame in which insurance companies must
quickly pay claims due under insureds’ personal injury protection provisions of their automobile
insurance contracts. Personal injury protection is required in Colorado; it guarantees that victims of
timely
fashion.
a
in
compensated
adequately
will
be
automobile
accidents
10-4 702 to -708 , 4A C. R S. ( 1987 & 1990 Supp. ). Personal injury protection insurance assures
compensation without regard to fault in any accident . See § IO-4-7()6( 1 )( b ) , 4 A C . R .S. ( 1987 ) .
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We have recently observed that the right of
access under the Colorado Constitution
“ protects initial access to the courts . " State v .
DeFoor , No. 90SA351 (Colo. Feb. 3, 1992 ).
In examining initial access to courts, we are in
essence examining access to the formal judicial
process.
B.

The Right of Access As Applied to Statutory
Claims Arising Under the No Fault Act

In the present case , State Farm calls on this
court to evaluate its access to the judicial
process as set out in the No Fault Act . Disputes
arising under the No Fault Act proceed to
binding arbitration before resorting to courts.
§ 10-4-708( 1.5 ) , 4A C . R .S . ( 1990 Supp . ).
Each party to the arbitration selects an
arbitrator , and these two arbitrators select a
third . Id . The arbitrators then set a time and
place for a hearing , with the mutual consent of
the parties. Id . Arbitrators may issue subpoenas
for witnesses and compel production of
evidence . Arbitrators must file an order with
the insurance commissioner within ten days of
the hearing. Id . Such order may be vacated ,
modified , or corrected pursuant to the Uniform
Arbitration Act .
The Uniform Arbitration Act in turn confers
jurisdiction on Colorado courts to enforce
and enter judgments on arbitration awards.
§ 13-22- 219, 6 A C . R .S . ( 1987 ) . Parties may
apply to courts to confirm arbitration awards
made pursuant to section 10-4-708( 1.5 ) .
§ 13-22- 213, 6 A C . R .S . ( 1987 ) . Parties may
also apply to courts to vacate awards where the
arbitrators exceeded their powers or where an
award was procured by fraud , corruption , or
other undue means. § 13- 22-214 , 6 A C . R . S .
( 1987 ) . Parties may also apply to courts to
modify or correct arbitration awards where
there was an evident mistake or where the
award was premised on a matter not submitted
to the arbitrators . § 13-22-215 , 6 A C . R . S .
( 1987 ) . Finally , parties may appeal such court
orders “ in the manner and to the same extent as
from orders or judgments in civil actions ' .
§ 13-22-221 , 6 A C . R .S. ( 1987 ) .
*

In determining whether this dispute resolution scheme secures State Farm 's right of
access to the judicial process, we are guided by
the requirements of due process. The United
States Supreme Court has consistently held that
due process requires some form of hearing

—
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the opportunity to be heard at a meaningful
time , and in a meaningful manner . Mathews v .
Eldridge , 424 U . S. 319 , 333 ( 1975 ) .
Under the statutory scheme , State Farm
clearly has the right to a hearing in which State
Farm can present all the evidence , and raise all
the defenses available to it . State Farm also has
the right to resort to the formal judicial system
should it find an arbitrator's order adverse to its
interest . We thus conclude that State Farm is
not deprived of its access to the judicial process
under the Colorado Constitution .

We are not alone in our determination . The
Court of Appeals for the Fourth Circuit has
observed that “ it is too late in the day to argue
that compulsory arbitration , per se , denies due
process of law . . .. Congress may require
arbitration so long as fair procedures are
provided and ultimate judicial review is
available . " Republic Industries . Inc . v.
Teamsters Joint Council No. 83 , 718 F. 2d 628 ,
640 ( 4th Cir . 1983 ). Where a party “ may come
to the district court to enforce , vacate or modify
an arbitrator s award , lthe party ] is not denied
meaningful access to the Courts". Textile
Workers Pension Fund v. Standard Dye &
Finishing Co. , 725 F. 2d 843, 855 ( 2d Cir.
( upholding
1984 )
compulsory ,
binding
arbitration , in reliance on Republic Industries ).
'

The Connecticut Supreme Court has
similarly upheld a statutory scheme mandating
judicial
arbitration
review
providing
substantially similar to that available in the
present case . Chmielewski v . Aetna Casualty
and Surety Co. , 591 A . 2d 101 , 109 ( 1991 ) .
In so doing , the court noted :
Indeed , a de novo scope of review of factual
questions would be inconsistent with the
purposes of the compulsory arbitration
provision of that section , namely , avoiding
congestion of the courts with piecemeal
litigation and leveling the playing field by
avoiding the risks that insurers would use
their superior economic resources by
subjecting contested claims for coverage to
undue litigation . To subject factual findings
made by arbitrators ... to de novo review by
the court would , in many cases , make those
proceedings merely way stations to the
courts, and would thereby create the very
risks that the compulsory arbitration
provision was designed to avoid .
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Id . We similarly have noted that the No Fault
Insurance Act seeks to reduce tort litigation ,
and that arbitration serves that end . 14 We
conclude that State Farm has not been deprived
of its right of access under section
10-4-708(1.5) "
II .

State
contends
section
Farm
that
104-708( 1.5 ) , 4 A C . R .S . ( 1990 Supp . ) ,
violates the parties’ rights to a jury trial as
guaranteed by section 23 of Article II of the
Colorado Constitution , and by Rule 38 of the
Colorado Rules of Civil Procedure. 1'’ State
Farm relies on our holding in Firelock that the
Mandatory Arbitration Act did not violate
parties ’ rights to trial by jury because it
provided de novo review in the district court .
Firelock Inc . v . District Court , 776 P . 2d 1090 ,
1097 (Colo. 1989 ) .

In Firelock , we recognized that “ trial by a
jury in a civil action is not a matter of right
under the Colorado Constitution ” . Id .
C. R .C. P. 38 provides a right to trial by jury ,
however , in actions where money is claimed
due on contract . Like all rules of civil
procedure , C . R . C . P. 38 does not always apply
to civil actions; it is subject to the limitations
set out in C . R . C . P. 81 (a ) , which provides that
“ [ t ]hese rules do not govern procedure and
practice in any special statutory proceeding
insofar as they are inconsistent or in conflict
with the procedure and practice provided by the
applicable statute ” .
“ In interpreting C . R . C . P . 81 ( a ) , we have
held that the rules of civil procedure do not
apply where there is a special statutory
proceeding which sets forth remedies ( and the
rules of civil procedure are inconsistent or in
conflict therewith ) . ” State Farm Mut . Auto. Ins .
Co. v . Cabs , Inc . , 751 P . 2d 61 , 65 (Colo.
1988 ) (citing Brown v . Hansen , 177 Colo. 39 ,
493 P . 2d 1086 ( 1972 ); City of Westminster v .

District Court , 167 Colo. 263, 447 P . 2d 537

( 1968 ); Wright v . Tinsley , 148 Colo. 258 , 365
P. 2d 691 ( 1961 ) ) . In Cabs. Inc . , we determined

that arbitration under the Uniform Arbitration
Act is a special statutory proceeding . 751 P. 2d
at 65. We found that the Uniform Arbitration
Act was made applicable , by statute , to
companies
insurance
between
disputes
regarding reimbursement and that the rules of
civil procedure generally did not apply . Id . at

64-65 .
In the present case , section 104-708( 1.5 )
dictates that disputes under the No Fault Act
shall proceed to binding arbitration pursuant to
the Uniform Arbitration Act . Since the Uniform
Arbitration Act is a special statutory proceeding
within the meaning of C . R .C . P. 81 (a ), it
follows that State Farm does not have a right to
a trial by jury under C. R .C . P . 38 for its
disputes. We conclude that State Farm has not
been deprived of any right to trial by jury .
III .
section
that
contends
Farm
State
10-4-708( 1.5) , 4A C . R .S. (1990 Supp. ) ,
imposes arbitration without its consent , in
violation of Article XVIII , section 3, of the
Colorado Constitution . We disagree .
Section 3 of Article XVIII provides as
follows:
It shall be the duty of the general assembly
to pass such laws as may be necessary and
proper to decide differences by arbitrators,
to be appointed by mutual agreement of the
parties to any controversy who may choose
that mode of adjustment . The powers and
duties of such arbitrators shall be as
prescribed by law .
State Farm cites In re Bill Relating to
Compulsory Arbitration , 9 Colo. 629 , 21 P .
474 ( 1886 ) , where we were called on to review
“ A Bill for an Act to provide for the amicable

14 Sec Baumgart v . Kentucky Farm Bureau Mut . Ins . Co . , 199 Colo. 330, 332, 607 P . 2d 1002 , 1003
( 1980 ); State Farm Mut . Auto . Ins . Co . v . Cabs. Inc . , 75 ! P. 2d 61 , 65 n .5 ( Colo . 1988 ) .
15 State Farm did not , in either action , raise the issue of quid pro quo . The Connecticut Supreme Court ,
however , considered and rejected a quid pro quo challenge in Chmielewski v . Aetna Casualty and Surety
Co., 591 A . 2d 101 , 111 - 12 (Conn . 1991 ). Based on the “ safeguards surrounding the arbitration
process” and “ the aggregate benefits associated with compulsory arbitration , ” the court found that the
judicial review available to the parties provided a reasonable alternative to remedies available for
common - law breach of contract . Id

.

16 Section 23 of Article II provides, in pertinent part , that “ [ t ] he right of trial by jury shall remain
inviolate in criminal cases; but a jury in civil cases in all courts . . . may consist of less than twelve
persons, as may be prescribed by law ” .
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adjustment of grievances and disputes that may
arise between employers and employees , and to
authorize the creation of a Board of
Arbitration". In a per curiam opinion , we
stated "that section 3, article XVIII , neither
contemplates nor admits of a law providing for
the compulsory submission of differences to
arbitration . A submission of differences to the
decision of arbitrators must be by mutual
agreement of the parties to the controversy ."
Id . at 630 , 21 P . at 475. State Farm relies on
this language as sole support for its contention
that the General Assembly impermissibly
imposed arbitration on resolution of their
dispute under section 10-4-708( 1.5 ) . We
disagree.

Section 3 of Article XVIII does not expressly
prohibit mandatory , binding arbitration . We
have previously concluded that section 3 of
Article XVIII did not prohibit the General
Assembly from requiring parties to submit their
disputes to non - binding arbitration in all civil
actions under the Mandatory Arbitration Act .
Firelock Inc . v . District Court , 776 P. 2d 1090 ,
1100 (Colo. 1989 ).

Further , the provisions of the No Fault Act
are incorporated into insurance policies written

in Colorado. Marquez v . Prudential Property &

.

Casualty Ins Co. , 620 P . 2d 29 , 33 (Colo .
1980 ). State Farm , thus , when writing or

renewing insurance contracts from January 1 ,
1990 , through July 1 , 1991 , incorporated the
provisions of section 10-4-708( 1.5 ) into its
policies as a matter of law . Both insurance
policies contain automatic renewal clauses. 17
State Farm did not dispute that the policies
were not renewed in 1990. We cannot conclude
that State Farm did not consent to mandatory
arbitration of disputes pursuant to section
10-4- 708(1.5 ) .

We have observed that " la]rbitration
provides an efficient , convenient alternative to
litigation ," Cabs . Inc . , 751 P . 2d at 65 n . 5 , and
" it has long been the policy of this state to
foster and encourage the use of arbitration as a
method of dispute resolution . " Judd Constr .
Co . v. Evans Joint Venture , 642 P . 2d 922 , 924
( Colo . 1982 ) (citing Sandefer v . District Court ,
635 P . 2d 547 (Colo . 1981 ) , overruled on other
grounds , Sager v . District Court , 698 P. 2d 250
(Colo . 1985 ) ) ; Columbine Valley Constr . Co . v .
Board of Directors , 626 P. 2d 686 (Colo. 1981 );
Ezell v. Rockv Mountain Bean & Elevator Co. ,

17 Broadnax 's policy provided as follows:

4. Renewal .
Unless within 59 days of the policy effective date , we mail or deliver a notice of cancellation to
you , we agree:

a . to continue it in force until the end of the current policy period ; and
b . to renew the policy for the next policy period at the rates then in effect unless we mail to
you written notice of our intention not to renew . The notice will be mailed to your last
known address at least 30 days before the end of the current policy period . The mailing
of it shall be sufficient proof of notice .
These agreements to continue and renew are void:
a . if you fail to pay the premium when due; or
b . if any of the following:
(1)

you ,

(2)

your spouse ,

(3) any relative , or
( 4)

any other person who usually drives your car

have had his or her driver’s license under suspension or revocation or have been
convicted of driving without having a valid driver ’ s license during the 180 days just
before the effective date of the policy or during the policy period .
( Emphasis in original . )

The policy under which Gaal was entitled to personal injury protection benefits is identical to
Broadnax ’ s policy .
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76 Colo. 409 , 232 P. 680 ( 1925 ); and Colo.
Const , art . XVIII , § 3) .

We again note that one of the General
Assembly’ s primary purposes in passing the No
Fault Act was “ to reduce the amount of tort
litigation arising out of automobile accidents, ”
Baumgart v. Kentucky Farm Bureau Mut . Ins.
Co. , 199 Colo. 330 , 332 , 607 P. 2d 1002 , 1003
( 1980 ) , and to provide prompt resolution of
disputed payments. Were we to adopt State
Farm 's position and rely solely on an opinion
issued in 1886, we would be required to
overlook both the current demands on the
Colorado judicial system and the need for
prompt payment of personal injury protection
benefits that we have acknowledged when
encouraging the use of arbitration as a method
of dispute resolution . We decline to take that
approach . Accordingly , we find that section
10-4-708( 1.5 ) does not contravene section 3 of
Article XVIII .
IV .

Farm
that
State
contends
section
10-4- 708( 1.5 ) , 4A C . R .S. ( 1990 Supp . ),
impairs its existing contract rights in violation
of Article II , section 11 , of the Colorado
Constitution . We disagree.
Section 11 of Article II provides that “ ln ]o
. .. law impairing the obligation of contracts . ..
shall be passed by the general assembly ” . State
Farm contends that section 10-4-708( 1.5 )
violates this provision because the insurance
contracts at issue were entered into before the
General Assembly changed the statutory
scheme for resolution of payment disputes .

As State Farm correctly notes , section 11 of
Article II prohibits legislation that applies
retroactively . See , e .g . Van Sickle v . Boyes,
797 P . 2d 1267 , 1270-71 (Colo. 1990 ); Martin
v . Board of Assessment Appeals, 707 P . 2d 348 ,
351 ( Colo. 1985). There is, however , no
retroactive application in this case. The
enacting legislation in this case provides that
“ Elections 1 and 3 of this act shall take effect
January 1 , 1990 , and shall apply to insurance
policies that are delivered or issued for delivery
or renewal on or after said date ” . Act approved
June 1 , 1989, ch . 82 , sec . 6 , 1989 Colo. Sess.
Laws 461 . Both policies contained renewal
clauses , and the policies were in force between

.

January 1 , 1990 , and July 1 , 1991 . The policies
thus fell within the prospective application of
section 10-4-708( 1.5 ). State Farm’ s rights
under the contract were not impaired .
V.
State
contends
section
Farm
that
10-4-708( 1.5 ) , 4A C. R . S. ( 1990 Supp. ) ,
violates its right to equal protection of the laws
because the section imposes a restriction of the
fundamental right of access to courts . State
Farm further contends that a strict scrutiny
standard of review must be applied since a
fundamental right is involved . 1*
We do not find a violation of State Farm ’ s
right to equal protection of the laws under
section
As
10-4- 708( 1.5).
previously
discussed , we did not find that State Farm’ s
right of access to courts was unreasonably
restrained . In the absence of a fundamental
right , we will apply a rational basis test to equal
protection challenges. Tassian v . People , 731
P . 2d 672 , 675 (Colo. 1987 ).
Under the rational basis inquiry , statutory
classifications must be rationally related to a
legitimate state interest . Id . Additionally ,
statutes analyzed under the rational basis test
are presumed constitutional . Id . The party
challenging the statute must prove its uncon stitutionality beyond a reasonable doubt . Id .
We have already recognized the state’ s
interest in reducing tort litigation arising out of
automobile accidents and in prompt payment of
personal injury protection benefits . Baumgart v.
Kentucky Farm Bureau Mut . Ins . Co. 199
Colo. 330 , 332 , 607 P. 2d 1002 , 1003;
§ 10-4-708 , 4A C . R . S . (1990 Supp. ). This
state prefers arbitration as a method for
resolving disputes because it “ promotes
quicker resolution of disputes by providing an
expedited opportunity for the parties to present
their cases before an unbiased third party ” .
Firelock Inc . v. District Court , 776 P. 2d 1090 ,
1099 ( 1989 ). By promoting quicker resolution
of disputes , arbitration thus reduces the parties'
costs . Id . Section 10-4-708( 1.5 ) 's dispute
resolution scheme is rationally related to
legitimate interests in expediting dispute
resolution , reducing parties ' costs , and securing
prompt payment of benefits . In Firelock , we
rejected an equal protection challenge to the
Mandatory Arbitration Act . Id . We said that
y

18 State Farm did not articulate how § IO-4-708( 1.5 ) creates an impermissible classification .
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[ w ]hen the governmental interest served by
arbitration is considered in light of the
burden placed on the parties, we have no
trouble concluding that the [ Mandatory
Arbitration ] Act promotes a legitimate
governmental interest and the procedures
created by the [ Mandatory Arbitration ] Act
are reasonably related to that interest . Id .

We reject State Farm 's equal protection
challenge.

VI.
Lastly , State Farm contends that section
10-4-708( 1.5) , 4A C. R .S. ( 1990 Supp . ),
impermissibly limits district court jurisdiction
under section 9 of Article VI of the Colorado
Constitution because there is no provision for
meaningful review and because the arbitrator’ s

decision is binding on all parties. We disagree .
Section 9 of Article VI provides , in pertinent
part , that
[ t ] he district courts shall be trial courts of
record with general jurisdiction , and shall
have original jurisdiction in all civil ,
probate , and criminal cases, except as
otherwise provided herein , and shall have
such appellate jurisdiction as may be
prescribed by law .
Again , State Farm relies on our decision in
Firelock Inc . v . District Court , 776 P . 2d 1090,
1100 (Colo . 1989), in support of its argument.
In Firelock , we did not find that the Mandatory
Arbitration Act violated section 9 of Article VI
on the grounds that “ arbitrators do not perform
a judicial function because they do not possess
the final authority to render and enforce a
judgment ” and because the decisions at issue in
Firelock were non - binding . Id . , 776 P . 2d
at 1094 .
Under the scheme contemplated by section
10-4-708( 1.5) and the Uniform Arbitration Act ,
arbitrators do not have authority to enforce their
own decisions, and parties must apply to the
courts for confirmation of arbitrators' awards .
§ 13-22-213, 6 A C . R .S. ( 1987) . Only district
courts can enforce agreements and enter
judgments on awards under the scheme .
§ 13-22-219, 6 A C . R .S. ( 1987 ).

VII .
With respect to State Farm Mutual
Automobile Insurance Co . v . Broadnax , we
affirm the district court ’ s denial of State Farm ’s
Doyles Dispute Resolution Practice

—

Petition to Stay Arbitration and Declaratory
Judgment . With respect to Gaal v . State Farm
Mutual Automobile Insurance Co. , we affirm
the district court 's denial of State Farm’ s
Motion to Reconsider, and affirm the district
court ’ s entry of award .

JUSTICE KIRSHBAUM dissents , and
JUSTICE LOHR joins in the dissent .
KIRSHBAUM J dissenting: The majority
states that “ the requirements of due process of
law ” measure State Farm ’ s right of access to
the judicial process as established by article II ,
sections 3 and 6 , of the Colorado Constitution
and ultimately concludes that the compulsory
arbitration provisions of section 10-4-708( 1.5) ,
4A C. R .S. ( 1990 Supp . ) , satisfy that standard .
Because legislation restricting the constitutionally guaranteed right of access to courts to
protect
property
interests abridges a
fundamental right , requiring heightened
scrutiny analysis, and because the judicial
review provisions of the statute fail to satisfy
either strict scrutiny or due process standards ,
I respectfully dissent from the majority’s
conclusion .

I
Questions concerning the scope and
application of the access to courts provisions of
article II , section 6 , have been considered by
this court in various contexts. We have found
substantive and procedural innovations created
by the General Assembly in our Workers’
Compensation Act to be compatible with that
section . Curtiss v . GSX Corp. of Colorado , 114
P. 2d 873 (Colo. 1989); O’ Quinn v . Walt Disney
Prods . , Inc . , 177 Colo. 190 , 493 P. 2d 344
( 1972 ). We have held that in special circum stances a trial court may enjoin an individual
from instituting litigation pro se without
violating right of access standards. Board of
Countv Comm’ rs v . Winslow , 706 P. 2d 792
(Colo. 1985 ) , cert , denied , 475 U . S . 1018
( 1986 ) ; People v . Spencer , 185 Colo . 377 , 524
P . 2d 1084 ( 1974 ). Most recently in Firelock v .
District Court , 116 P. 2d 1090 , 1096 (Colo.
1989 ), we rejected a challenge based on article
II , section 6, to provisions of the Colorado
Mandatory Arbitration Act , §§ 13-22-401 to
409, 6 A C. R . S . ( 1987 ) , requiring compulsory
arbitration of claims as a condition to the
initiation of litigation of civil cases wherein the
amount in controversy did not exceed the sum
of $50 ,000. In view of the posture of those

North America

80-058

75,634

State Farm Mutual Automobile Insurance Co v Broadnax;
Gaal v State Farm Mutual Automobile Insurance Co
(1992) Doyles DR Reps (North America) 1) 80-058 ( Kirshbaum J)

cases, 1 we were not required to articulate the
nature of the right of access guarantee of article
II , section 6, as it relates to the rights specified
by article II , section 3 . This case requires such
analysis.
Article II , section 3, provides as follows:

Inalienable rights. All persons have certain
natural , essential and inalienable rights,
among which may be reckoned the right of
enjoying and defending their lives and
liberties; of acquiring , possessing and
protecting property ; and of seeking and
obtaining their safety and happiness.
Colo. Const , art . II , § 3.
Article II , section 6 , provides as follows:

Equality of justice . Courts of justice shall
be open to every person , and a speedy
remedy afforded for every injury to person ,
property or character; and right and justice
should be administered without sale , denial
or delay .
Colo. Const , art . II , § 6. Article II , section 3,
enumerates specific rights guaranteed to all
Coloradoans , one of which is the right to
acquire , possess and protect property . It is not
insignificant that the section captioned
“ inalienable rights ” constitutes the first
substantive provision of the Colorado bill of
rights. See Heath v . Sears , Roebuck & Co. , 123
N . H . 512 , 518 , 464 A . 2d 288 , 294 ( 1983 ) .
Those who drafted our constitution obviously
considered such “ essential and inalienable ”
rights to be of profound , if not “ fundamental . ”
significance.
Article II , section 6 , ensures that judicial
forums will remain accessible for the provision
of speedy remedies for injuries to “ person ,
property or character ” . As the majority notes, a
great majority of state constitutions contain
similar language . Maj. Op . at 9 . See Francis E.

McGovern ,

Policy
and
The Variety ,
Statutes of
of Product Liability
'
Repose , 30 Am . U . L . Rev . 579 , 615 n . 218
( 1981 ) . The presence of such a provision in our
constitution , at so prominent a position in
article IFs catalog of rights , reflects a conscious
decision by the framers of that document to
federal
the
from
significantly
depart
constitutional model as well as from
constitutional models of several other states. It
is precisely the absence of any such express
guarantee in the United States Constitution that
has engendered the broad due process tests
characteristic of decisions of federal courts in
right to access cases.
It must also be observed that the right to
access provision was adopted even though a
separate due process clause prohibiting
unreasonable governmental deprivation of
property rights was also incorporated into our
bill of rights. Colo. Const . , art . II , § 25. It
seems reasonable to conclude that the framers
intended some different , if not greater,
protection of the property rights of individuals
by the provisions of section 6 than were
accorded by the provisions of section 25. See
Chambers v . Baltimore & Ohio R .R . Co . , 207
U . S . 142 , 148 ( 1907 ); Berry v . Beech Aircraft
Corp . , 717 P. 2d 670 , 675 ( Utah 1985 ) . As the
Supreme Court stated in Chambers,
The right to sue and defend in the courts is
the alternative of force . In an organized
society it is the right conservative of all
other rights , and lies at the foundation of
orderly government . It is one of the highest
and most essential privileges of citizenship ,
and must be allowed by each State to the
citizens of all other States to the precise
extent that it is allowed to its own citizens .

Constitutionality

207 U .S . at 148.
Because the United States Constitution
contains no express right of access guarantee.

I In the Workers' Compensation Act cases , we recognized that the General Assembly may abolish
common law or statutory rights , subject to constitutional protections , and for that reason persons do not
acquire vested interests in particular remedies. Curtiss v . CSX Corp . of Colorado , 114 P.2d 873 , 876
( Colo . 1989 ); O’ Quinn v . Walt Disney Prods . , Inc . , Ml Colo. 190 , 195, 493 P.2d 344 , 346 ( 1976 ). In
the pro se litigation cases we noted that constitutional rights occasionally conflicted , balanced particular
plaintiffs' rights of access with the rights of others and of the public to fair and efficient judicial
processes , and imposed the condition of legal representation on the right of access of those pro se
plaintiffs. In Firelock v. District Court , 776 P.2d 1090, 1096 (Colo. 1989), we held that a precondition
of compulsory arbitration did not contravene article II , section 6, in view of the legislative
determination to provide de novo adjudication . From that perspective Firelock dealt with legislatively
created delays of access rather than legislative abrogation of such right .

.
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federal courts have by necessity addressed
issues with respect to access to state courts in
the framework of due process analysis. Boddie
v . Connecticut , 401 U .S . 371 ( 1971 ) ; Nordgren
v . Milliken, 762 F. 2d 851 ( 10th Cir . 1985 );
McKay v. Hammock , 730 F. 2d 1367 ( 10 th Cir .
1984 ); Ryland v . Shapiro , 708 F. 2d 967 ( 5 th
Cir . 1983 ); Silver v . Cormier , 529 F. 2d 161
( 10 th Cir . 1976 ) . The right itself , however , is
firmly rooted in the right of petition guaranteed
by the First Amendment to the United States
Constitution . California
Motor Transport Co . v .
'
Trucking Unltd . , 404 U .S . 508, 513 ( 1972 );
Nordgren , 762 F. 2d at 853; Ryland , 708 F. 2d
at 971 . The right has also been defined as one
of the privileges and immunities guaranteed to
all citizens by article 4 of the United States
Constitution . Chambers , 207 U . S . at 148;
Nordgren , 762 F. 2d at 853; Ryland , 708 F. 2d
at 971 . As the Ryland court stated , the right is
“ one of the fundamental rights protected by the
Constitution ." Ryland , 708 P. 2d at 971 . See
Boddie , 401 U .S . at 378; McKay , 730 F. 2d at
1367; Silver , 529 F. 2d at 163 .
State courts assessing the significance of
particular right to access provisions contained
in their state constitutions have predictably
described the characteristics of the right itself in
various ways. Some have emphasized its
historical roots in sections of the Magna
Charta . Lankford v . Sullivan . Long & Hagerty ,
416 So . 2d 996, 999 ( Ala . 1982 ); State ex rel .
Cardinal Glennon Mem . Hasp . v . Gaertner , 583
S . W . 2d 107 , 110 ( Mo. 1979 ) . In a thorough
and thoughtful opinion declaring a portion of a
statute of repose for products liability cases to
be violative of state constitutional open access
guarantees, the Utah Supreme Court articulated
a two- part test seeking to balance the legislative
authority to alter rights and remedies with the
fundamental guarantee of access to courts
contained in Utah ' s constitution . Berry , 717
P . 2d at 680.

I find persuasive those decisions that
conclude that right to access guarantees must be
considered in relationship to the significance of
the right advanced by the party seeking such
access. See Wayne v . Tennessee Valley Auth . ,
730 F. 2d 393, 403 (5 th Cir . 1984 ); Woods v .
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Holy Cross Hasp . , 591 F. 2d 1164, 1173 n . 16
Cir . 1979 ) . If the underlying right is a
fundamental right , the right of access itself
must be fundamental . Such analysis requires
careful evaluation of issues and facts on a
case- by-case basis. However, it rejects the
conclusion that the right of access guarantee is
merely a due process guarantee — a conclusion
that in this jurisdiction ignores the separate due
process guarantee provided by our constitution
and tends to reduce the language of article II ,
section 6 , to a mere statement of principle.
That analytical framework also avoids many of
the problems perceived to result from a
conclusion that the right of access is in all
contexts fundamental .
( 5 th

In the context of this case , the interest
advanced by State Farm
the right to protect
its property interests under particular contracts
must be deemed one of those fundamental
rights secured by article II , section 3, of the
Colorado Constitution . We have recently noted
that at least some of the inalienable rights
enumerated in that section are fundamental in
nature . See People in re J . M ., 768 P.2d 219,
221 (Colo. 1989 ). Surely the right to protect
one’ s property interests from conduct by private
parties allegedly appropriating those interests is
fundamental to our concept of ordered liberty .
The majority ’ s contrary assumption ignores the
language and purpose of article II , section 3.

—

—

Application of strict scrutiny analysis to the
circumstances of this case requires the
conclusion that the compulsory arbitration
provisions of section 10 -40-708( 1.5 ) , 4 A
C. R . S . ( 1990 Supp. ) , violate State Farm 's
fundamental right of access to the courts for the
protection of its property interests. The primary
justification advanced for the adoption of these
compulsory arbitration provisions is the
legislative goal of reducing tort litigation . Maj.
Op. at 15 . That policy is not furthered through
legislation prohibiting a person alleging a
deprivation of property interests by conduct of
private parties from pursuing appropriate
judicial remedies.2 No other justification
appearing of record , the provisions cannot
stand .

2 The fact that State Farm ’ s substantive property rights are defined by the No Fault Act is immaterial . The
General Assembly did not abolish contract remedies by this legislation ; to the contrary , it affirmed the
availability of that remedy and simply directed that it be submitted to arbitration rather than to the
judicial process.
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II
Even if the right to protect property interests
by access to courts secured by our constitution
is not accorded fundamental status, application
of due process standards to the provisions of
section 10-4-708( 1.5) requires the conclusion
that the judicial review provisions contained
therein are constitutionally inadequate .
Because the General Assembly has authority
to alter established rights and remedies,
arguments premised on access to courts
provisions are unpersuasive to the extent they
are based on a vested rights analysis . Curtiss v .
GSX Corp . of Colorado, 774 P . 2d 873 (Colo .
1989 ). This legislative authority is not absolute ,
however; it must be exercised within
constitutional constraints , including the
limitations established by article II , section 6.
Assuming that the minimal rational relationship
standard of due process analysis is applicable ,
the determination of whether a particular
statutory scheme limiting access to the courts is
rationally related to a legitimate legislative
purpose requires examination of the govern ment interests involved and the procedural
alternatives provided , as well as the
significance of the affected private interests.
Boddie v. Connecticut , 401 U .S . 371 , 378
( 1971 ) . At a minimum , the legislation must
provide the litigant with a meaningful
opportunity to obtain independent judicial
analysis of those interests at a meaningful stage
of the dispute resolving process. Id .; see
Mullane v . Central Hanover Bank and Trust
Co. , 339 U .S . 306, 313 ( 1950 ); Crowell v .
Benson , 285 U .S . 22 , 45-57 ( 1932 ).

State Farm asserts that the judicial review
provisions of section 10-40-708( 1.5 ) , 4 A
C . R .S . ( 1990 Supp. ), are inadequate and not
rationally related to the legislative purpose
underlying the Act . The majority concludes that
State Farm is not deprived of access to the
judicial process because the statutory scheme
provides it with the right to a hearing at which
evidence may be presented and defenses raised
and “ the right to resort to the formal judicial
system should it find an arbitrator 's order
adverse to its interest". Maj. Op. at 14 . In my
view , these statements should initiate rather
than end our inquiry .
The right to participate in an arbitration
proceeding is not a right to participate in
a judicial proceeding . At a minimum , due

H 80-058

process analysis requires that abolition of the
traditional judicial forum be justified on a quid
pro quo basis . See Chmielewski v . Aetna Cas .
and Sur . Co. 218 Conn . 646 ,
, 591 A . 2d
101 , 111 ( 1991 ). As has been noted , the
General Assembly did not abolish common law
contract remedies by adopting section 10-40708( 1.5). It rather directed disputes about the
availability of such remedy to arbitration
processes , thus prohibiting determination of
those traditional common- law claims by trial .
To the extent the reciprocal benefit is the
elimination of tort claims, there is no quid pro
quo at all . To the extent the reciprocal benefit is
a reduction in delay of payments to insureds , it
is far from clear that the procedures established
by section 10-40-708( 1.5) will substantially
achieve such result .
Assuming the constitutional validity of the
General Assembly’ s decision to require
submission of common - law contract claims to
compulsory arbitration , thus insulating such
claims from adversarial examination of
testimony , exhibits and witness credibility
under the procedural and evidentiary rules
associated with the trial process, such
assumption does not answer the serious
questions raised by the legislative decision to
restrict judicial review of such proceedings to
the narrow standards established by the
Uniform Arbitration Act , §§ 13-22-201 to -223,
6A C . R . S. ( 1987 ) ( the Uniform Act ). Those
provisions are wholly inadequate to protect the
important , if not fundamental , right here
involved .
y

The Uniform Act contains stringent limitations on the scope of judicial review of initial
arbitration awards. A reviewing court has
authority to vacate an arbitration award only if
the award was procured by “ corruption , fraud ,
or other undue means ... ” § 13-22-214( 1 )( a )( I );
if there is evidence that a party ’ s rights were
prejudiced because of corruption or misconduct
or lack of impartiality by one or more
arbitrators , § 13-22-214( 1 )(a )( II ); if the
arbitrators or one of them acted in excess of
the powers granted by the Uniform Act ,
§ 13-22- 14( 1 )( a )( lll ); if the arbitrators failed to
postpone a hearing or to hear relevant
evidence , to the prejudice of parties,
§ 13-22-214( l )( a )( IV );
in
specified
or,
circumstances , if there was no arbitration
agreement , § 13-22-214( l )(a )( V ) . A reviewing
court may modify or correct an award only if
© 1992 CCH International
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the award contains miscalculations of figures or
mistakes in descriptions, § 13-22-215( 1 )(a ); if
it was made upon a matter not submitted to
arbitration and the award may be corrected
without affecting the merits of the decision
appropriately rendered , § 13-22-215( 1 )( b) ; or if
the award is “ imperfect in a matter of form ,
not affecting the merits of the controversy",
§ 13-22-215( 1 )(c ).
The Uniform Act thus does not permit the
reviewing court to review the sufficiency of the
evidence or the propriety of procedural rulings.
Furthermore , the reviewing court is for all
practical purposes precluded from reviewing
evidentiary rulings , and in the absence of
specific contractual directions may not vacate
an arbitration award even if the arbitrator
misapplied applicable rules of law . Cabus v .
Dairyland Ins . Co . , 656 P. 2d 54 (Colo. App .
1982. ) ; Matter of J . M . Weller Assoc . , Inc . , 169
A . D. 2d 958 , 564 N . Y .S . 2d 854 ( N . Y . App.
Div . 1991 ); Morganti , Inc . v . Boehringer
Ingelheim . Inc . , 20 Conn . App. 67, 563 A . 2d
1055 ( 1989 ); Woodard v . Southern Cal .
Permanente Med . Group , 171 Cal . App. 3d
656, 217 Cal . Rptr . 514 ( 1985 ). In view of the
absence of initial judicial evaluation of
evidence and issues and the presence of the
inalienable , if not fundamental , right to have
meaningful access to the judicial process to
resolve contractual disputes involving private
property interests , this extraordinarily limited
right to judicial review is neither meaningful
nor reasonable .

The majority quotes language from two
federal circuit court of appeals decisions in
support of its conclusion that the judicial
review provisions of section 10-4- 708( 1.5 )
satisfy the provisions of our constitutional
guarantee of the right of access to courts. Maj.
Op. at 14 . Neither the quotations nor the
opinions from which they are excerpted are
persuasive here .
Republic Industries . Inc . v. Teamsters Joint
Council No . 83 , 718 F. 2d at 628 (4th Cir .
1983) , raised the narrow question of whether
29 U .S .C. § 1461 (e )( 2 )( A ) of the 1980
Multiemployer Pension Plan Amendments Act ,
29 U .S .C . §§ 1381 - 1461 (the 1980 Act )
violated various constitutional safeguards. The
court upheld the constitutionality of the
statutory scheme , rejecting a contrary
conclusion reached by the Ninth Circuit Court
of Appeals in Shelter Framing Corp . v . Pension
Doyles Dispute Resolution Practice
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Benefit Guaranty Corp . , 705 F. 2d 1502 ( 9th
Cir . 1983 ) . The sweeping observations
appearing in Republic Industries . Inc . , as
quoted by the majority , were prompted by the
plaintiff’ s broad assertion that “ compulsory
arbitration is invalid". Republic Industries ,
Inc . , 718 F.2d at 639. The plaintiff therein
asserted that the judicial review provisions of
the federal statutory scheme did not satisfy due
process fairness standards; it did not assert an
access to state court argument . Furthermore ,
although the court upheld the compulsory
arbitration provisions of the 1980 Act , it did so
in large measure because it construed the
judicial review provisions articulated by that
statute to permit review of evidentiary as well
as legal rulings of the arbitrator, in sharp
contrast to the narrow review available in
arbitration proceedings subject to the provisions
of 9 U .S.C . §§ 1 - 15. Id . at 641 .
Textile Workers Pension Fund v . Standard
Dye & Finishing Co. , 725 F. 2d 843 ( 2d Cir .
1984) , also required consideration of the
judicial review provisions of 9 U .S.C.
§ 1461 (e )( 2)( A ) of the 1980 Act . The court
rejected the plaintiff s argument that the
compulsory arbitration procedures of the 1980
Act violated its right of access to the courts by
citing Republic Industries , Inc . for the
conclusion that the relatively broad judicial
review provisions of the 1980 Act assured the
plaintiff of meaningful access to the courts.
Both cases turned on the availability of judicial
review provisions that permitted far greater
judicial evaluation of arbitration awards than is
permitted by our Uniform Act .
At the very least , the right of access
provisions of the Colorado Constitution require
the availability of meaningful judicial review of
non -judicial determinations of private disputes
over property interests. In my view , section
10-40-708( 1.5 ) does not provide such
meaningful review of State Farm ’ s property
interests.

Ill

For the foregoing reasons, I find the
compulsory' arbitration provisions of section
10-4-708( 1.5 ) , 4A C. R .S . ( 1990 Supp. ) ,
violative of sections 3 and 6, article II , of the
Colorado Constitution . I therefore respectfully
dissent from the contrary conclusion reached by
the majority .

Justice Lohr joins in this dissent .
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RE AMERICAN INDUSTRIAL CARRIERS INC AND MAYWOOD MARITIME
LTD & ORS
United States District Court (Southern District of New York )
Judgment delivered April 3, 1992
Full text of judgment below
Confirmation of award
Effect of parties being informally named in
Arbitration
arbitration agreement
Shipowner and company and /or company group making
Dispute arising and going to
Agreement including arbitration clause
charter - party
arbitration Arbitrator making award in owner ' s favor Directing parties to share cost
of arbitrator ' s fee — Charterer failing to pay amount awarded and share of fee
Owner
paying fee Owner obtaining confirmation of award against company Company failing
Owner petitioning Court to confirm award against constituent members of
to pay
Whether award should be confirmed against constituent members
company group
Whether in seeking to confirm award against constituent members owner asking Court to
Whether owner entitled to repayment of
determine matters extrinsic to award
charterer ' s portion of arbitrator ' s fee — Whether owner entitled to attorney ' s fees —
Federal Arbitration Act , 9 USC sec 9.

—

——

—

——

—

——

—

—

—

—

—

A shipowner and a company and/or company group ( “ the charterer ” ) made a
charter- party agreement for carriage of goods which included an arbitration clause. The term
“ company group” was a collective name for the constituent members of the group and not a
separate legal entity. A dispute arose concerning payment to the owner and was referred to
arbitration . The arbitrator found in favor of the owner, but denied the owner’s request for
attorney’s fees He also directed the owner and the charterer to each pay a specified sum for
the arbitrator’s fee. He further provided that if one party failed to pay its share of the
arbitrator’s fee, the other party should pay it to the arbitrator upon demand . That party would
then have the right to claim the sum from the defaulting party.

.

When the charterer failed to pay its portion of the arbitrator’s fee, the owner paid it. The
charterer also failed to pay the other amounts due under the award . The owner petitioned the
District Court to confirm the arbitrator’s award. Since no objection was raised to the
confirmation against the company , the award against it was confirmed . The award was not,
however , confirmed as against the company’s group or its constituent members other than the
company. Since the company failed to pay the award , the owner petitioned the District Court
to confirm the award against the remaining members of the group. It also sought the
charterer ’s portion of the arbitrator’s fee and the costs of the second petition.

The issue before the Court was whether the charterer’s concession that the “ company
group” was bound by the award implied that the constituent members of the group were
bound
The charterer contended that the “ company group” did not exist as a legal entity , but
conceded that they had no legal basis for objecting to the confirmation of the award against the
“ company group” . The charterer contended that the constituent members of the group, who
were neither named individually as parties to the charter party nor in the award , did not enter
into the charter - party with the owner and thus were not the charterer named in the award . The
charterer also contended that it was not proper on a motion to confirm under sec 9 of the
Federal Arbitration Act for the Court to determine whether the constituent members of the
group were bound by the award by virtue of the “ company group ” being bound .
The owner asserted that it was seeking confirmation against exactly the parties that made
the agreement and against which the award was rendered , the only change being that it was
seeking in the confirmation order to designate them by their full formal names, rather than
their alternative “ nickname ” : “ company group” It contended that an award against the
“ company group” was an award against the group members, and it was entitled to

.

-

.
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confirmation of the award against the group’s constituent members. The owner also sought
attorney’ s fees on the grounds that the charterer was attempting to prevent collection of the
award by means of groundless arguments.
Held: petition granted .
1 . The owner sought confirmation against the constituent members of the group on the
grounds that they were, in fact , parties to the arbitration agreement and named in the award .
In other words, the owner sought what was essentially a clarification from the Court of what
had already been confirmed and not a legal determination of matters extrinsic to the award .
( Orion Shipping and Trading Co v Eastern States Petroleum Corp of Panama SA , 312 F 2d
299, 301 ( 2d Cir ) , cert denied , 373 US 949 ( 1963 ) distinguished . )
2. Because it was an uncontested fact that “ company group” was a name for the
constituent members of the group and it was conceded by the charterer that there were no
grounds for opposing confirmation of the award against the company group, the award must
be confirmed against those show n to be constituent members of the group.
3. The owner was entitled to repayment by the charterer of the charterer’s portion of the
arbitrator’s fee .
4. The owner had not specified any basis of entitlement for attorney’s fees.
|Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Before: Leval DJ .

Pierre N Leval , USDJ : Petitioner , American
( “ American
Carrier
Industrial
Inc .
Industrial "), moves pursuant to Section 9 of
the Federal Arbitration Act ( “ FAA") , 9
U . S. C . § 9 , to confirm an arbitration award
dated August 17 , 1990 ( the “ Award" ) in its
favor against respondents the Maywood Group
of Companies ( the “ Group"), Maywood
Holdings, Inc . , Maywood Farms , Inc . ,
Maywood Fisheries, Inc . , Maywood Barge &
Bagging , Inc . , Maywood Foreign Sales Corp . ,
and Maywood International Sales , Ltd .
Petitioner also seeks to recover the cost of this
proceeding . 1
Background
American Industrial , as disponent owner of
the Nigerian Flag M . V . INNA WAKILI , and
“ Maywood Maritime Ltd . and/or Maywood
Group ," ( the “ Charterer" ) as charterer ,
entered into a charter party agreement dated
June 15 , 1989 , for carriage of soymeal and
soybeans between New Orleans, Louisiana ,
and Mersin , Turkey . The ship had an expected
ready to load date of June 19 , 1989 , and a
cancelling date of June 30 , 1989 . Total laytime

for loading and discharging was six days , with
demurrage at $6,000.00 per day and despatch
at half that rate or pro rata . The charter party
included a self -executing arbitration clause .
Charter Party , Clause 28 .
The vessel encountered a number of delays
prior to loading. The Charterer threatened to
hold American Industrial responsible for all
losses, but later authorized the extension of the
ship' s cancelling date to July 13. While the
Charterer also asserted that it was “ mutually
agreed" that there would be no loadport
demurrage , the owner denied such an
understanding . The cargo was loaded July 17
and July 18 at New Orleans. Discharge
occurred between September 13 and September
21 in Mersin , Turkey .

On November 13, 1989 , American Industrial
commenced arbitration proceedings to recover
deadweight and demurrage by nominating
Lawrence Jacobson as its arbitrator. The
arbitration clause provided that the moving
party 's arbitrator would be the sole arbitrator in
the absence of a responding nomination within
fourteen days. The Charterer did not respond .

1 In an earlier petition for confirmation , petitioner sought confirmation against all named respondents . At
that time , respondent raised no objection to confirmation against Maywood Maritime Ltd . , and
accordingly , the Award against it was confirmed . At that time , respondent also consented to entry of
judgment against Maywood Maritime S . A .
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The parties completed their submissions to
the arbitrator on June 8 , 1990 . American
Industrial sought to recover demurrage of
$24 ,950.00 , deadweight of $7 , 560.75 , interest
of ll . 5% on the principal amount , and
attorneys' fees and disbursements. The
Charterer did not dispute American Industrial ’ s
deadweight claim nor the majority of its laytime
calculations. However , the Charterer did
counterclaim for grain elevator and letter of
credit charges it incurred because of the delay .

On August 17 , 1990 , the arbitrator issued his
decision ruling in favor of American Industrial
on most issues ( the “ Award" ) and rejected the
Charterer’ s counterclaims for losses incurred
due to the late tender of the vessel . The
arbitrator accepted American Industrial 's
calculations for deadweight and demurrage and
approved an interest rate of ll .5% per annum
on to principal amount calculated from
November 7 , 1989 , to continue to accrue until
payment in the event the Charterer failed to pay
the arbitration award within thirty days . The
arbitrator denied American Industrial 's request
for attorney ’ s fees, but held that payment was
due thirty days after invoice . The arbitrator also
directed American Industrial and the Charterer
to each pay $750 for the arbitrator ’ s fee within
thirty days. He further provided that “ If one
party fails to pay his share accordingly , the
other party shall pay it upon simple demand of
the arbitrator , for which he shall have the right
of claim over against the defaulting party ."
Award Appendix “ B
Thirty days after the date of the Award , the
arbitrator informed American Industrial that the
Charterer had not yet remitted its portion of the
arbitrator's fee and requested that petitioner pay
the outstanding amount with right of recovery
against the Charterer , as provided in the
Award . American Industrial promptly remitted
Charterer’ s portion of the arbitrator's fee .
The Charterer did not pay ( and has not yet
paid ) the Award .
Petitioner subsequently brought a petition to
confirm the Award in this court . In a
Memorandum and Order dated April 22 , 1991 ,
the court confirmed the Award against
respondent Maywood Maritime Ltd . The
Award was not , however, confirmed as against

the Maywood Group or its constituent
members , pending submission of additional
evidence regarding their participation in
making the charter party and in the arbitration
proceeding .
Petitioner now moves to confirm the Award
against the remaining respondents in light of
additional information submitted regarding the
Maywood Group and the Group ' s constituent
members.2

Discussion
Section 9 of the FAA , 9 U . S .C . § 9 ,
provides that , where consistent with the parties'
agreement , at any time within one year after an
arbitration award is made , a party to the
arbitration may apply to a district court for
confirmation of the award . Absent a statutory
basis for vacatur or modification , the district
court 's task is to confirm the arbitrator ' s final
award . Ottlev v. Schwartzberg , 819 F. 2d 373 ,
376 ( 2d Cir . 1987 ) .
A . The Motion to Confirm Against the Maywood
Group
Tracking the language of the charter party ,
the Award defines the “ Charterer , " against
whom the Award was rendered , as “ Maywood
Maritime Ltd . and/or Maywood Group’’ .
Although respondents contend that the
“ Maywood Group" does not exist as a “ legal
entity " they now concede that “ they have no
legal basis for objecting to the confirmation of
an award against . .. Maywood Group ” .
Respondents ' Memorandum in Opposition at 8 .
See also Respondents ' Verified Answer to
Verified
Petition ,
3
at
Supplemental
( “ Respondents reiterate that they have no
objection to a confirmation of the award against
those parties named in the arbitration , namely
Maywood Maritime , Ltd . , and Maywood
Group" ) . Accordingly the application to
confirm the Award against the Maywood Group
is granted .
B . The Motion to Confirm Against the
Constituent Members of the Group
Respondents do not present grounds for
vacating or modifying the Award with respect
to the constituent members of the Group .
Rather they contend that the constituent
members of the Group , who are neither named

2 Petitioner also seeks respondents ' portion of the arbitrator’ s fees, interest thereon and the costs of this
proceeding.
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individually as parties to the charter party nor
in the Award , did not enter into the charter
party with petitioner and thus were not the
Charterer named in the Award . In addition ,
respondents contend that it is not proper on a
motion to confirm pursuant to section 9 of the
FA A for the court to determine whether the
constituent members of the Group are bound by
the Award by virtue of the Maywood Group
being bound by the Award .
A party to an arbitration agreement which
has not affixed its signature to the arbitration
agreement , or an entity not named in an
arbitration agreement , may be bound by the
arbitration agreement just as a nonsignatory to a
contract , or a party not named in a contract ,
may , under appropriate circumstances, be
bound to the contract . The identity of parties
bound by an arbitration agreement , which is
governed by ordinary contract principles, is a
matter that should be determined by the court ,
not the arbitrator . Fisser v . International Bank ,
282 F. 2d 231 , 231 ( 2d Cir. I 960 ). The
determination of the identities of parties bound
to an arbitration agreement may be raised on a
motion to compel arbitration pursuant to section
4 of the FA A . See , e .g . Fisser , 282 F. 2d 234
( 2d cir . I 960 ) . However , the Second Circuit
has ruled that such a determination should not
be made on a motion to confirm an arbitration
award pursuant to Section 9 of the FAA when it
involves “ piercing the corporate veil " of a
party to the arbitration agreement , in order to
bind an entity not named in the agreement . See
Orion Shipping and Trading Co . v . Eastern
States Petroleum Corp . of Panama , S . A . , 312
F.2d 299 , 301 ( 2d Cir . ) , cert , denied , 373 U .S .
949 ( l 963 ) .

In Orion , Signal Oil & Gas Co, as guarantor
of the performance of Eastern Panama in a
contract with Orion , was alleged to be the alter
ego of Eastern Panama. Although the arbitrator
was supposed to determine only the liability of
the Eastern Panama , and although Signal 's
guarantee was not submitted into evidence
before the arbitrator, the arbitrator determined
not only that Eastern Panama was responsible
for breach of contract , but that the Signal was
liable on its guarantee if Eastern Panama were
to default . On a motion to confirm the
arbitration award pursuant to Section 9 of the
FAA , the district court held that the arbitrator
had exceeded his powers in determining the
obligations of a corporation that was “ clearly

yc

’

not a party to the arbitration proceeding ” , and
vacated that portion of the award holding
Signal liable as a guarantor . Orion conceded
that the arbitrator had exceeded his authority ,
but moved to confirm the award against Signal
on the theory that Signal was Eastern Panama’s
alter ego. The Second Circuit refused to
entertain Orion ’ s argument:

It may well be .. . that Eastern Panama is
thoroughly dominated by Signal , and that
Signal is properly accountable on an ‘alter
ego ' theory . But we hold that an action for
confirmation is not the proper time for a
District Court to ‘pierce the veil .’ The usual
office of the confirmation action under 9
U .S .C. § 9 is simply to determine whether
the arbitrator 's award falls within the four
corners of the dispute as submitted to him .
This action is one where the judge’ s powers
are narrowly circumscribed and best
exercised with expedition . It would unduly
complicate and protract the proceeding were
the court to be confronted with a potentially
voluminous record setting out details of the
corporate relationship between a party
bound by an arbitration and its purported
‘alter ego. ' Our conclusion does not in any
way impugn the soundness of the reasoning
in the Fisser case , which arose in the quite
distinguishable context of an action to
compel arbitration under 9 U .S .C. § 4 ,
rather than to confirm .

!0 ] ur holding does

not preclude Orion from
prosecuting its action , still pending , against
Signal as guarantor of Eastern Panama 's
obligations. Nor does it preclude Orion from
bringing a separate action against Signal to
enforce the award against Eastern Panama ,
invoking the ‘alter ego ' theory . But an
action to confirm the arbitrator s award
cannot be employed as a substitute for either
of these two quite distinct causes of action .
'

Orion , 312 F . 2 d at 301 .
Unlike Orion , petitioner does not seek to
hold a second party liable , on alter ego or any
other theory , for an award against a first party .
Here petitioner contends that the arbitration
agreement was made by , and the Award was
rendered against , entities described by an
informal collective name . Petitioner asserts it is
seeking confirmation against exactly the parties
that made the agreement and against which the
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award was rendered , ( he only change being that
petitioners are seeking in the confirmation order
to designate them by their full formal names ,
rather than their alternative “ nickname":
“ Maywood Group" . This petitioner contends
simply that the constituent members of the
group conduct business under the name
“ Maywood Group , ” i .e. , “ Maywood Group"
means the constituent members of the Group.
Petitioner contends , therefore , that an Award
against Maywood Group ipso facto is an award
against the members , and it is entitled to
confirmation of the Award against the Group’ s
constituent members.
The court declines to extend the holding of
Orion to the present case . Orion was animated
by a concern that an investigation on a motion
to confirm into the relationship of two corporate
one a party to the arbitration , the
entities
would unduly delay the
other not
confirmation of the award , to the detriment of
the petitioner who would be stalled in obtaining
satisfaction . But in Orion , confirmation of the
award was confirmation against a legal entity
(albeit one possibly dominated by another
therefore enabled
entity ). Confirmation
petitioner to proceed in its efforts to collect
against the entity that was party to the
agreement . In the event that the party so bound
failed to pay , or was unable to pay the award ,
the petitioner could then proceed against the
nonparty , as guarantor , or under an alter ego
theory .
Here , by contrast , the Award stated to be
against “ Maywood Group" fails to name
expressly any legal entity possessing assets .
Petitioner runs the risk that efforts to collect the
award against “ Maywood Group" might be
barred by the failure of the order to name
expressly any legal entity . Hence , an
expeditious confirmation of the Award against
Maywood Group , without identifying who is
bound by the confirmation against Maywood
Group , could be an empty gesture .
Moreover , the petitioner in Orion sought
confirmation against an entity that was
concededly not a party to the arbitration
agreement nor named in the part of the award
that was confirmed . Here , by contrast ,
petitioner seeks confirmation against the
constituent members of the Group on the
grounds that they were , in fact , parties to the
arbitration agreement and named in the Award .
In other words , petitioner seeks what is

—
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essentially a clarification from the court of what
has already been confirmed , not , as did
petitioner in Orion , a legal determination of
matters extrinsic to the award .
The issue is then whether respondents’
concession that “ Maywood Group" is bound
by the Award implies that the constituent
members of the Group are bound . The answer
to this question turns on what is named by
“ Maywood Group." From the record before
the court , it is uncontradicted that “ Maywood
Group" is nothing other than a collective name
for the constituent members of the Group.
Respondents concede that the constituent
members of the Group sometimes hold them selves out to the world collectively under the
name Maywood Group. See Respondents'
Verified Answer to Supplemental Verified
Petition P 3 ( “ the actual legal entities named
|in the petition ] .. . on occasion collectively
market their respective services and advertise as
being members of a ‘group’ " ).
It is also uncontested that Maywood Group
was used as a collective referent in the context
of negotiating the charter party between
American Industrial and the Charterer . On June
9 , 1989 , under cover of Maywood Holdings,
Inc . letterhead , Brazy sent Ray McFerren , who
acted for Samtarel Chartering Corporation as
chartering broker between American Industrial
and the Charterer, what Brazy termed in the
cover letter a “ Maywood Group brochure".
McFerren Aff . , Exh . 5. The cover letter is
signed by Brazy as “ President ," ostensibly of
Maywood Holdings, Inc . On the cover of the
brochure is the title “ MAYWOOD GROUP"
in large letters . Under this title , at the bottom of
the cover the remaining respondents ( save
Maywood Maritime S . A . ) are listed . In
the section of the brochure entitled
“ Management ," Jacques Brazy is pictured and
described as “ Chief Executive Officer of the
Group and Chairman of Maywood Holdings,
Inc ." The brochure lists the products and the
brands traded by the Group and gives a brief
description of the Maywood entities. The last
page of the Maywood Group brochure is
entitled “ HISTORY". It states “ In 1972 the
principal activities of the group were
MAYWOOD
consolidated under one name
HOLDINGS INCORPORATED. As of 1987 ,
the Group includes MAYWOOD HOLDINGS ,
INC . , MAYWOOD FARMS , INC. , MAY WOOD , MAYWOOD FISHERIES INC . ,

—
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MAYWOOD
MARITIME,
LTD . ,
MAYWOOD BARGE & BAGGING CO . ,
INC . , MAYWOOD FOREIGN SALES
CORP., and MAYWOOD INT’ L SALES
LTD. ” A single address and telephone number
is listed on the bottom of the page , presumably
for the “ Group ” .
The reasonable inference to be drawn by a
reader of the Maywood Group brochure is that
there is a group of companies collectively
called the Maywood Group , which Jacques
Brazy heads as Chief Executive Officer .
Moreover a reasonable reader of the Maywood
Group brochure could not but help understand
that the Maywood Group collectively names
“ MAYWOOD
HOLDINGS ,
INC .
MAYWOOD FARMS , INC . , MAYWOOD,
MAYWOOD FISHERIES INC . , MAYWOOD
MARITIME, LTD. , MAYWOOD BARGE &
BAGGING
CO. ,
INC . ,
MAYWOOD
FOREIGN SALES CORP. , and MAYWOOD
INT’ L SALES LTD ” , i . e . , the constituent
members of the Group . Jacques Brazy , who has
submitted several affidavits on behalf of
respondents , makes no attempt to deny or
explain the representations of the Maywood
Group brochure . Indeed , respondents have
submitted no evidence pertaining to the
Maywood Group . Rather , Brazy has submitted
an affidavit with only conclusory averments
that none of the constituent members of the
Group entered into the charter party . See Brazy
Aff . H6.
Because ( 1 ) it is an uncontested fact that
“ Maywood Group ” is a name for the
constituent members of the Group and ( 2 ) it is
conceded by respondents that there are no
grounds for opposing confirmation of the
Award against the Maywood Group , I find that
the Award must be confirmed against those
shown to be the constituent members of the
Group. The Award is therefore confirmed as
against Maywood Holdings , Inc . , Maywood
Fisheries, Inc. , Maywood Barge & Bagging ,
Inc . , Maywood Foreign Sales Corp . , and
Maywood International Sales , Ltd .

C. The Arbitrator' s Fee
The Award required Charterer to pay one
half of the arbitrator’ s fee . When Charterer
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defaulted on payment of
petitioner paid Charterer 's
arbitrator ' s fee . Petitioner
repayment by respondents
portion of the arbitrator's fee .
D. Attorney ' s Fees
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this obligation ,
portion of the
is entitled to
of Charterer's

Petitioner seeks attorney’s fees on the
grounds that respondents are attempting to
thwart collection of the Award by means of
groundless arguments. It does appear that ,
without lawful basis , respondents have not only
failed to pay a lawful award , but have also
engendered costly and unnecessarily confusing
litigation . It is uncontested that Maywood
Maritime Ltd . and “ Maywood Group ” are
liable . It is only because of respondents'
unjustified failure to pay this small award that
petitioner has been required to litigate the
entitlement to a confirmation of the Award
naming the members of Maywood Group .
Petitioner , however , has not specified any basis
of entitlement to fees. There is no contractual
entitlement . Petitioner has not clearly shown
the elements of entitlement under either Rule
11 , or 28 U .S .C . § 1927 , or other equitable
basis. See Alveska Pipeline Service Co . v .
Wilderness Society , 421 U . S . 240 , 259 ( 1975 );
Chambers v. Nasco . , Inc . , Ill S .Ct. 2123
( 1991 ) .

An award of attorneys ' fees is provisionally
denied , but the application may be renewed in
the event the Award is not paid within 30 days.

Conclusion
The petition to confirm the Award against all
respondents, namely , Maywood Maritime ,
Ltd . , Maywood Maritime , S. A . , the Maywood
Group of Companies, Maywood Holdings ,
Inc . , Maywood Fisheries , Inc . , Maywood
Barge & Bagging , Inc . , Maywood Foreign
Sales Corp . , and Maywood International Sales,
Ltd . , is granted , including interest and
respondents’ share of the arbitrator 's fees .
Petitioner’s application for attorney 's fees is
provisionally denied , but the application may
be renewed in the event the Award is not paid
within 30 days.

SO ORDERED.
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ROBBINS & ORS v DAY & ORS
United States Court of Appeal ( Eleventh Circuit )
Opinion delivered February 27, 1992
Full text of judgment below
Manifest disregard of law
Statutory bases for
Arbitration
Standard of review
Dispute
vacating an arbitral award Trustees holding accounts with brokerage firm
arising between trustees and brokers
Matter proceeding to arbitration
Trustees
petitioning to vacate arbitral award District Court vacating award Brokers appealing
Whether manifest disregard of the law by arbitrators is a proper basis for vacating an
arbitral award Whether arbitral award could be vacated for arbitrator ' s refusal to hear
pertinent and material evidence Federal Arbitration Act , 9 (JSC § 10( a )( 3 ).
A group of trustees established accounts with a brokerage firm. A dispute arose between
the trustees and the brokers and the matter was referred to arbitration pursuant to the
arbitration clauses contained in the documents that established the accounts.
During the arbitration proceedings the brokers pled the Fifth Amendment’s provision
against self -incrimination and refused to testify because they were under indictment for
securities fraud arising from the same set of facts. The brokers moved to postpone the
arbitration proceedings until after the pending criminal proceedings concluded , which then
would have made it possible for the brokers to testify. The trustees opposed the postponement
They represented to the Arbitration Panel that the brokers’ testimony was “ unimportant ” to
their case. In addition , they represented to the panel that the brokers had a right to invoke the

—

—

—
— —

—

—

—

—

——

—

.

Fifth Amendment.

The panel awarded the trustees a sum of money significantly less than that originally
sought and dismissed the claims against two of the brokers. The panel did not explain its
rationale for determining liability or the methodology for imposing damages.
The brokers filed motions with the District Court seeking confirmation of the arbitration
award , while the trustees moved to vacate the award. The District Court vacated the award ,
and the brokers appealed to the United States Court of Appeal.
The trustees argued that the award was properly vacated because the panel manifestly
disregarded the law when fashioning the award . They also said that the panel failed to hear
evidence pertinent and material to the controversy.

.

Held: appeal allowed

.

1 The Federal Arbitration Act presumes that reviewing courts will confirm arbitration
awards and that the courts’ review of the arbitration process will be severely limited . The
District Court failed to adhere to the narrow and deferential standard of review.
2. “ Manifest disregard of the law ” by arbitrators is not a proper basis for vacating
arbitration awards under the Federal Arbitration Statute. Arbitrators are not required to
explain an arbitration award and their silence cannot be used to infer grounds for vacating the
award.

3. Although an arbitration award can be vacated under the arbitration statute, where
. in refusing to hear evidence pertinent and
material to to the controversy ” ( 9 USC § 10(a )(3)), the section was not satisfied here. A federal
court may vacate an arbitrator’s award under 9 USC § 10(a )(3) only if the arbitrator’s refusal
to hear pertinent and material evidence prejudices the rights of the parties and denies them a
fair hearing.
An arbitration award must not be be set aside for the arbitrator’s refusal to hear evidence
that is cumulative or irrelevant It was within the arbitrator ’s broad discretion to accept the
trustees' representations that the brokers’ testimony was “ unimportant ” to their case and that

“ the arbitrators were guilty of misconduct

..

.
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if given would only provide cumulative evidence . The court will not undermine the expediency
of arbitration to determine the materiality or pertinence of excluded evidence that the moving
party agreed was unimportant.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS )
NL Cooper, AI Selden III , L Door Jr ( Maynard , Cooper , Frierson & Gale ) , RR Baugh (Sirote
and Permutt ) , JM White ( White , Dunn and Booker ) , JP Scott ( Balch and Bingham ) , LH Zell
( Berkowitz , Lefkovits , Isom and Kushner) , PA Liles, RF Ogle (Schoel , Ogle , Benton , Gentle , and
Centeno) , FT McAbee , ( Birmingham , Al ) for Appellant.
RB Eubank for Appellees.

Before: Cox , Dubina Circuit Judges , Brown Senior District Judge for the District of Kansas
(sitting by designation ) .

Judge:
Circuit
Dubina ,
Appellants
PaineWebber Incorporated ( “ PaineWebber"),
John Day , Jerry Payne , David Arnold , David
East , et . al . ( individually referred to by name
or collectively as the “ Brokers") , appeal the
district court 's order vacating an arbitration
award and restoring the case on the district
court ’ s docket , 761 F.Supp. 773. For the
reasons which follow , we reverse .
I . PROCEDURAL BACKGROUND
In November and December, 1987, Irene
Robbins and Bert Shepard ( “ the Trustees") ,
trustees of the Davis Robbins Family Trust and
the Davis Robbins Marital Trust (the
“ Trusts" ) , established brokerage accounts (the
“ Accounts") with PaineWebber for the benefit
of the Trusts. The Accounts were established at
PaineWebber after John Day , who had
managed the Trusts' brokerage accounts for
three years at another firm , became employed
by PaineWebber.
Subsequently , the Trustees filed suit against
the Brokers in the 30th Judicial Circuit of
Alabama, alleging , inter alia , that the Brokers
damaged the Trusts’ Accounts by engaging in
the unauthorized trading of options, by
excessive trading which constituted churning
the Accounts , and by preferentially allocating
funds . The Trustees alleged that the above
activity began when the Accounts were first
established at PaineWebber and continued until
March , 1988 .
The action was properly removed by the
Brokers to the United States District Court for
the Northern District of Alabama . Pursuant to

the arbitration clauses contained in the
documents that established the Accounts , in the
same day the action was removed , the Brokers
filed a separate action to stay the removed
lawsuit and to compel arbitration of all asserted
claims. After discovery was completed , the
district court stayed the action and referred all
claims to the National Association of Securities
Dealers , Inc. ( “ NASD") for arbitration .
After twelve days of arbitration hearings, the
NASD
panel
awarded
the
Trustees
$325 ,000.00 and dismissed the claims against
two of the Brokers. 1 The arbitrators' decision
did not explain their rationale for determining
liability or their methodology for imposing
damages.

The NASD Award “ Case Summary " stated
that the Brokers answered the Trustees’
allegations by claiming that ( 1 ) the Trustees
were aware of all trading activities; ( 2 ) the
Accounts were handled in accordance with the
Trustees' expressed instructions; (3 ) prior to the
initiation of the lawsuit the Trustees never
expressed any dissatisfaction with the Brokers’
handling of the Accounts; and (4 ) the losses in
the Accounts were due to the market break of
October 19 , 1987, when the equity investments
in both accounts declined substantially .
The Brokers filed separate motions with the
district court seeking confirmation of the
arbitration award , while the Trustees moved to
vacate the award . The district court ordered the
parties to submit briefs and scheduled a
hearing . After the briefs were submitted , but
before the hearing was held , and even before

1 . The Trustees originally sought $4, 200,000.00 in actual damages , $12,000,000.00 in punitive damages,
$12 ,600 ,000.00 in RICO damages , attorneys fees , costs , and expenses totaling over $26, 800,000.00 in
damages.
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the filing of the arbitration transcript , the
district court cancelled the hearing , entered an
order vacating the arbitration award , terminated
the stay , and reinstated the case on its trial
docket . The Brokers then perfected this
expedited interlocutory appeal .

II . STANDARD OF REVIEW
We will review de novo the district court ’ s
order to vacate the arbitration award . By
reviewing the district court ’ s order de novo we
are establishing two standards of review for a
district court’ s findings upon an arbitration
award .

It is well established in this circuit that a
district court’s denial of a motion to vacate an
arbitration award under the Federal Arbitration
Statute , 9 U .S .C. § 1 , et seq . ( 1970 &
Supp. 1991 ) , is reviewed under an abuse of
discretion standard . Schmidt v . Finberg , 942
F. 2d 1571 ( 11 th Cir . 1991 ) (citing , Raiford v .
Merrill Lynch , Pierce , Fenner & Smith , Inc . ,
903 F. 2d 1410, 1412 , n . 2 ( 11 th Cir . 1990 ) ) .
However , for the same policy reasons that
establish the narrower abuse of discretion
standard as appropriate when reviewing a trial
court 's denial of a motion to vacate an
arbitration award , we will review the granting
of a motion to vacate de novo.2
In Raiford , this court recognized a national
See also
favoring arbitration .
policy
Shearson!American Express , Inc. v . McMahon ,
482 U .S. 220 , 226 , 107 S .Ct . 2332 , 2337 , 96
L . Ed . 2d 185 reh . den . , 483 U .S. 1056 , 108
S.Ct . 31 , 97 L . Ed . 2d 819 ( 1987 ) ( “ The
Arbitration Act thus establishes a federal policy
favoring arbitration , requiring that we
rigorously enforce agreements to arbitrate .’ ’ ).

Our circuit has also noted that “ [ t ] he purpose
of the Federal Arbitration Act was to relieve
congestion in the courts and to provide parties
with an alternative method for dispute
resolution that would be speedier and less
costly than litigation ." Booth v . Hume
Publishing , Inc . , 902 F. 2d 925 ( 11 th Cir . 1990 )
( quoting , O . R . Securities v . Professional
Planning Assoc . , 857 F. 2d 742 , 745-46 ( 11 th
Cir.1988)).
Accordingly , the Federal Arbitration Act
presumes that reviewing courts will confirm
arbitration awards and that the courts' review of
the arbitration process will be severely limited .
Hume Publishing , 902 F. 2d at 932. By
reversing a district court ’ s denial of a motion to
vacate an arbitration award only upon abuse of
discretion , we further the presumption that the
arbitration proceeding was proper . Similarly ,
when a district court goes against the
presumption that it should affirm an arbitration
award , we must review de novo to protect the
integrity of the arbitration process.
By broadly reviewing the grant of a motion
to vacate an arbitration award , while narrowly
reviewing confirmation of an award , we
emphasize the unique context of arbitration ,
which requires deferential judicial review to
promote the primary advantages of arbitration
speed and finality . De novo review of the
granting of a motion to vacate enables us to
assess whether the district court accorded
sufficient deference in the first instance , an
assessment that a more restrictive appellate
review would frustrate . See Forsythe
International , 915 F.2d at 1020. When a
district court denies a motion to vacate an
arbitration award , deference is presumed and ,
therefore , in that context , review under an
abuse of discretion is adequate .3

—

2 . Other circuits review the district court’ s vacatur of an arbitration award de novo. See Employers Ins . of
Wausau v . National Union Fire Ins . Co . , 933 F. 2d 1481 (9th Cir . 1991 ); Forsythe Int’ l , S .A . v . Gibbs Oil
Co . , 915 F.2d 1017 . 1020 (5th Cir. 1990 ); AndermanfSmith Operating Co., v . Tennessee Gas Pipeline
Co . , 918 F. 2d 1215, f . n . 2 (6th Cir . ), cert , denied , - U .S . , 1 1 1 S.Ct. 2799, 115 L . Ed .2d 972
( 1991 ); Independent Employees * Union of Hillshire Farm Co . v Hillshire Farm Co . , 826 F.2d 530, 532
( 7 th Cir . 1987 ).
3. See Stephen H . Kupperman & George C. Freeman , III, Selected Topics in Securities Arbitration: Rule
I 5c2 -2 , Fraud , Duress. Unconscionability , Waiver Class Arbitration , Punitive Damages , Rights of
Review , and Attorney’ s Fees and C osts , 65 Tul . L. Rev . 1547 . 1602- 1604 ( 1991 ).
The standard most likely to reflect the strong federal policy favoring arbitration is a hybrid
one that requires an appellate court to review confirmation of an award for an abuse
standard
of discretion and to review vacation of an award de novo . Such a standard would be even more
deferential than [de novo review in both instances] ... since it would require rigorous review of
rulings vacating awards but only limited review of rulings confirming awards .
Id. at 1604.

-

.

—
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III . DISCUSSION
A . Arbitration Awards are to he Reviewed
Narrowly
When reviewing a district court 's order
vacating an arbitration award , we must apply
the same legal standards that bound the district
court . Stay, Inc. v . Cheney , 940 F. 2d 1457
( l l t h Cir. 1991 ) ( when making a de novo
review of a summary judgment , this court must
apply the same legal standards that bound the
district court ) . It is well established that judicial
review of a commercial arbitration award is
extremely limited and federal courts should
defer to the arbitrator ' s resolution of the dispute
whenever possible . Hume Publishing , 902 F. 2d
at 931 . The Congressional policy of promoting
contractually imposed arbitration requires that
courts do not intrude unnecessarily into
questions settled by arbitration , lest the
efficiency of the arbitration process be lost.
AndermanfSmith Operating Co . , 918 F. 2d at
1217.

The bases for the review of a commercial
arbitration award are enumerated in 9 U .S .C. §
10 (Supp. l 99 l );4 Schmidt , 942 F. 2d at 1576;
Raiford , 903 F. 2d at 1411 ; O .R . Securities ,
Inc . , 857 F.2d at 745; and Bonar v. Dean Witter
Reynolds , Inc . , 835 F. 2d 1378 ( 11 th Cir . 1988 ).
The statute does not allow courts to “ roam
unbridled" in their oversight of arbitration
awards ,
but
carefully
limits
judicial
intervention to instances where the arbitration
has been tainted in specified ways . Raiford ,

75 647

903 F. 2d at 1410; Advest , Inc . v . McCarthy ,
914 F.2d 6 ( 1 st Cir . 1990 ) . The statute does not
allow an arbitration award to be vacated solely
on the basis of error of law or interpretation but
requires something more , such as misconduct
pertaining to the proceedings on the part of the
arbitrators or the parties . O . R . Securities , Inc . ,
857 F. 2d at 746 .
Although the Supreme Court has limited the
grounds for vacatur to the categories
enumerated in 9 U .S. C . § 10 , several federal
courts have found other grounds, derived from
the statutory list , for vacating arbitration
awards in commercial cases. Specifically some
courts have considered whether “ manifest
disregard of the law " by the arbitrators may
warrant vacating an award . O . R . Securities ,
Inc . , 857 F. 2d at 746; Merrill Lynch , Pierce ,
Fenner & Smith , Inc . v . Bobker , 808 F . 2d 930
( 2d Cir . 1986 ). Other courts, including this
court , have held that an award may be vacated
if it is “ arbitrary and capricious. " See Raiford ,
903 F.2d at 1411 - 12 (citing United States
Postal Services v . National Assoc , of Letter
Carriers , 847 F. 2d 775 , 778 ( l l t h Cir . 1988 ) ).
Although these courts have retained a very
limited power to review arbitration awards
outside of section 10 , nonreviewability remains
the general rule and exceptions are rare. Advest
Inc . , 914 F. 2d at 8; Raiford , 903 F. 2d at 1413
( “ When the parties agreed to submit to
arbitration , they also agreed to accept whatever
reasonable uncertainties might arise from the
process.").

4. The statute provides in pertinent part:
10. Same; vacation ; grounds; rehearing
( a ) In any of the following cases the United States court in and for the district wherein the award
was made may make an order vacating the award upon the application of any party to the

arbitration
(1)

—

Where the award was procured by corruption , fraud , or undue means.

( 2 ) Where there was evident partiality or corruption in the arbitrators , or either of them .

were guilty of misconduct in refusing to postpone the hearing ,
upon sufficient cause shown , or in refusing to hear evidence pertinent and material to the
controversy ; or of any other misbehavior by which the rights of any party may have been
( 3) Where the arbitrators

prejudiced .
(4 ) Where the arbitrators exceeded their powers, or so imperfectly executed them that

mutual , final , and definite award upon the subject matter was not made.

(5 ) Where an award is vacated and the time within which the agreement required the
award to be made has not expired the court may , in its discretion , direct a rehearing by

arbitrators .

9 U .S.C. § 10 (Supp. 1991 ) .
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B . The District Court ’ s Vacatur of the
Arbitration Award
The Trustees allege that the arbitration award
was properly vacated because the arbitrators
manifestly disregarded the law when fashioning
the award , and they refused “ to hear evidence
pertinent and material to the controversy ." See
9 U .S .C . § 10(a )(3) .
1 . Manifest Disregard of the Law .
Although “ courts are generally prohibited
from vacating an arbitration award on the basis
of errors of law or interpretation ," this court
has considered whether the “ manifest disregard
of the law" by arbitrators is a proper basis for
vacating an award in commercial cases .
Raiford , 903 F. 2d at 1411 ; O . R . Securities, 857
F. 2d at 746 (citing Bobker , 808 F. 2d at 937 ) .
Before a court may vacate an arbitration award
on the basis of a manifest disregard of the law ,
“ there must be some showing in the record ,
other than the result obtained , that the
arbitrators knew the law and expressly
disregarded it ." O .R . Securities , Inc . , 857 F. 2d
at 747 . There is inconsistency among courts
throughout the United States on the degree of
the “ showing in the record " required to satisfy
the manifest disregard of the law standard .
Some courts require that the arbitrator's
subjective awareness of the disregarded law be
actually stated in the award , while others are
willing to infer awareness. O . R . Securities ,
Inc . , 857 F. 2d at 746 (citing Stroh Container
Co . v . Delphi Industries , Inc ., 783 F. 2d 743
(8th Cir . ), cert , denied , 476 U . S . 1141 , 106
S . Ct . 2249 , 90 L . Ed.2d 695 ( 1986)) ( Although
declining to adopt the manifest disregard for the
law standard , the court stated that the standard
could only be satisfied when “ arbitrators
understand and correctly state the law , but
proceed to disregard the same ."). For example,
in the Second Circuit , awareness may be
inferred if the governing law has such
widespread familiarity , pristine clarity , and
irrefutable applicability that a court could
assume the arbitrators knew the rule , and not
withstanding , “ swept it under the rug . "
Advest , Inc . , 914 F. 2d at 10; Bobker , 808 F.2d
at 933.
Following Eleventh Circuit precedent , we
decline to adopt the manifest disregard of the
law standard . See Raiford , 903 F. 2d at 1412.
When no rationale is given for a lump sum
award , as in this case , before we even consider

80-060

reviewing the award on grounds not explicitly
contained in the statute , we must first determine
whether a rational ground for the arbitrators'
decision can be inferred from the facts of the
case . Where “ a ground for the arbitrator’s
decision can be inferred from the facts of the
case , the award should be confirmed . " Raiford ,
903 F. 2d at 1413 (citing Siegel v . Titan Indus .
Corp . , 779 F. 2d 891 , 894 ( 2d Cir . 1985 ) )
( quoting Sobel v . Hertz , Warner , & Co . , 469
F. 2d 1211 , 1216 ( 2d Cir . 1972) ); Drummond
Coal Co . v. United Mine Workers of Am . , 748
F. 2d 1495 , 1497 ( 11 th Cir .1984 ) (cited by
Raiford for the proposition that an arbitration
award may be vacated if irrational ); Barbier v.
Shearson Lehman Hutton Inc . , ( 1991 ) Doyles
DR Reps ( North America ) 1) 80-042; 948 F. 2d
117 ( 2d Cir . 1991 ).
It is well settled that arbitrators are not
required to explain an arbitration award and
that their silence cannot be used to infer a
grounds for vacating the award . OR.
Securities , Inc . , 857 F. 2d at 747 . Therefore, to
protect against negative inferences being
derived from an arbitrator ' s silence , an
arbitration award that only contains a lump sum
award is presumed to be correct. Hume
Publishing , 902 F.2d at 932 ; Barbier , Doyles
DR Reps at 75, 541; 948 F. 2d at 120-21 . The
onus is upon the party requesting the vacatur to
refute this inference and in turn every rational
basis upon which the arbitrator could have
relied . Schmidt , 942 F. 2d at 1577-78 ( the court
considers whether there was any reasonable
basis upon which the arbitration panel may
have acted ); O .R . Securities , 857 F. 2d at 748
( “ At the outset , we note that ... the moving
party ... had the burden to set out sufficient
grounds to vacate the arbitration award in his
moving papers ," and “ a party seeking to
vacate an arbitration award on the grounds of
manifest disregard of the law may not proceed
by merely objecting to the results of
arbitration . " ); Chasser v . Prudential Bache
Securities , 703 F. Supp. 78, 79 (S . D.Fla.
1988 ). Only after it is determined that there
could be no proper basis for the award , should
a court consider looking beyond the statute to
determine the applicability of court made
standards for the vacatur of an arbitration
award .

2. Statutory bases for Vacating the
9 U .S .C . § 10(a )( 3).
Arbitration Award

—
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The Trustees allege that the arbitrators'
failure to force the Brokers to testify and
produce their personal financial statements is a
proper basis for vacating the award . Although
an arbitration award can be vacated under the
arbitration statute , where “ the arbitrators were
guilty of misconduct . . . in refusing to hear
evidence pertinent and material to the
controversy ; .. . , “ 9 U .S .C . § 10(a )( 3 ), the
section is not satisfied in this case .
The Brokers pled the Fifth Amendment ’ s
provision against self incrimination during the
hearings and refused to testify because they
were under indictment for securities fraud
arising from the same set of facts which gave
rise to the instant litigation . The award should
not be vacated under section 10( a )( 3) because
prior to the arbitration hearings both
PaineWebber and the Brokers moved to
postpone the hearings until after the pending
criminal proceedings concluded , which then
would have made it possible for the Brokers to
testify .
The Trustees opposed the continuance , and
represented to the arbitration panel that the
Brokers ' testimony was “ unimportant ” to the
Trustees’ case . The Trustees stated in their
“ Opposition to Motion for Postponement of
Hearing " that

.

The testimony of the Criminal Defendants
is, at any rate , unimportant to either the
civil or criminal proceedings. The principle
proof against them in both is documentary

In addition , the Trustees represented to the
arbitrators that the Brokers had a right to
invoke the Fifth Amendment . They stated to
the arbitrators that
If the defendant IBrokers ] wishes to plead
the |f ] ifth [ajmendment at trial lor hearing ] ,
he can do so. But the trial lor hearing ]
should go on as scheduled .
Based upon the above representations , the
arbitration hearing was not postponed .
A federal court may vacate an arbitrator ’ s
award under 9 U .S .C. § 10(a )(3) only if the
arbitrator 's refusal to hear pertinent and
material evidence prejudices the rights of the
parties and denies them a fair hearing. Further,
an arbitration award must not be set aside for
the arbitrator’s refusal to hear evidence that is
cumulative or irrelevant . Hoteles Condado

.
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Beach , La Concha and Convention Center v.
Union De Tronquistas Local 901 , 763 F. 2d 34,
39 ( 1 st Cir. 1985). In the present case , it was
within the arbitrator’s broad discretion to accept
the Trustees' representations that the Brokers'
testimony was “ unimportant ” to their case and
that if given would only provide cumulative
evidence .
An arbitrator enjoys wide latitude in
conducting an arbitration hearing . Arbitration
proceedings are not constrained by formal rules
of procedure or evidence. Hoteles Conado
Beach , 763 F. 2d at 38; Sunshine Mining Co . v.
United Steelworkers of America , 823 F. 2d 1289
(9th Cir. 1987 ); Chasser, 703 F. Supp. at 79. In
applying the statutory grounds for the granting
of a motion to vacate an award , we always bear
in mind that the basic policy of conducting
arbitration is to offer a means of deciding
disputes expeditiously and at lower costs.
Schmidt , 942 F. 2d at 1576. Thus, the Federal
Arbitration Act allows arbitration to proceed
with only a summary hearing and with
restricted inquiry into factual issues. Hume
Publishing , 902 F. 2d at 931 (citing O .R .
Securities , 857 F. 2d at 747-48 ). The arbitrator
is not bound to hear all the evidence tendered
by the parties; he need only give each party the
opportunity to present its arguments and
evidence. Forsythe International , 915 F. 2d at
1022 ( “ an arbitrator should be expected to act
affirmatively to simplify and expedite the
proceedings before him ” ) . We will not
undermine the expedience of arbitration to
determine the materiality or pertinence of
excluded evidence that the moving party agreed
was
unimportant.
See
v.
Gilmer
Interstate / Johnson Lane Corp . , ( 1991 ) Doyles
DR Reps ( North America ) 1) 80-020 , 75 , 403;
U . S . -, 1 1 1 S .Ct . 1647 , 1654, 114 L . Ed .2d

—

26 ( 1991 ) ( “ Although those procedures might
not be as extensive as in the federal courts , by
agreeing to arbitrate, a party ‘trades the
procedures and opportunity for review of the
courtroom for the simplicity , informality , and
expedition
of
( quoting
arbitration .’ ” )
Mitsubishi
Motors ,
v.
Corp .
Soler
Chrysler - Plymouth , Inc . , 473 U .S. 614, 105
S .Ct . 3346 , 87 L.Ed.2d 444 ( 1985 ) ).
IV . CONCLUSION
Our deferential review of the arbitrator’ s
award satisfies us that the arbitrators stayed
well within their broad discretion in facilitating
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a fair hearing and in fashioning the award .
Because the district court when vacating the
award failed to adhere to the narrow and

-

deferential standard of review , we reverse and
confirm the arbitrator's award .

REVERSED and CONFIRMED .

-

[H 80 061]

MILLER ST NAZIANZ, INC v SAME SpA & ORS
United States District Court ( Eastern District of Wisconsin )
Judgment delivered December 20, 1991
Full text of judgment below

—

— —
—
—
—
—

—

Source of
Arbitration Court procedure
Removal from state court to District Court
District Court ' s jurisdiction Manufacturer ' s subsidiary being incorporated in New York
Having mailing address and bank account in Wisconsin Distributor filing suit against
manufacturer and subsidiary
Manufacturer and subsidiary removing case to District
Basing District Court’ s jurisdiction on diversity
Manufacturer claiming that
Court
Distributor seeking order to remand case back to state
dispute subject to arbitration
Seeking stay of remand decision pending
court and / or for preliminary injunction
decision on preliminary injunction — Whether diversity jurisdiction had existed to ground
Whether there were other grounds for federal question
removal from state court
jurisdiction
Whether District Court s subject matter jurisdiction under the Federal
Arbitration Act was temporary 28 United States Code §§ 1331 ; 1332 and 1441 , Federal
Arbitration Act , 9 USC §§ 203 ; 205 .

—

—

—

—
—

—

An Italian manufacturer and a distributor made contracts which contained arbitration
clauses. The manufacturer owned a subsidiary company which was incorporated in New York .
The subsidiary’s only presence in Wisconsin was through an “ in care of *” mailing address with
an accounting firm and a bank account.
The distributor filed a suit in a Wisconsin state court against the manufacturer and the
subsidiary . The manufacturer and the subsidiary commenced an action against the distributor ,
also in a Wisconsin state court. They then removed the case to the District Court , basing
jurisdiction on diversity under 28 United States Code §$ 1332 and 1441. The manufacturer
later moved for a stay pending arbitration which it claimed was required by the contracts
between itself and the distributor (see Miller-St Nazianz, Inc v S+ L+ H SpA & Ors; S+ L +H
SPA v Miller St Nazianz, Inc ( 1992 ) Doyles DR Reps ( North America ) 1) 80-062) The
distributor moved for an order to remand the case back to the state court and/or for a
preliminary injunction , but later asked for a stay of the remand decision until after a decision
had been made on a preliminary injunction or a temporary restraining order.

-

.

Before the Court, the distributor challenged the diversity jurisdiction under which the
removal to the District Court had occurred. It argued that there was no diversity jurisdiction
because the subsidiary’s principal place of business was in Wisconsin and , therefore, the
subsidiary’s nerve center or brain was in Wisconsin at the time the action commenced and was
removed . The distributor also argued that , even if the remand motion was granted , the
manufacturer could remove the case from the state court under the Federal Arbitration Act
( FA A ), 9 USC § 205. It further suggested that the District Court could exercise jurisdiction over
the case under 9 USC § 205 until the arbitration issue was decided .

Held: motion to stay and motion to remand both denied .

1, The evidence proferred by the distributor to show the subsidiary’s presence in
Wisconsin related to the subsidiary’s activities long before this action commenced and was
rebutted by the manufacturer and the subsidiary 's documents. The subsidiary’s nerve center
was not in Wisconsin. Diversity jurisdiction existed.

Tl 80-061
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2. Federal question jurisdiction existed under 28 United States Code § 1331 and FAA , 9
USC § 203.
3. Subject matter jursidiction under FA A , 9 USC § 203 and 205 was not temporary in this
case; if it existed , then the case was properly before the Court and would remain in the District
Court. Though removed only on the basis of diversity , the jurisdiction would have been
retained even if diversity had failed .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Before: Evans J .

Evans J: Miller-St . Nazianz filed this suit in
Manitowoc County circuit court in September
1991 . The defendants timely removed the case
to this district , basing jurisdiction on diversity
pursuant to 28 U . S .C. §§ 1332 and 1441 . After
recusal orders were entered by Judges
Stadtmueller, Curran , and Reynolds, the case
found its way to me .
Miller-St . Nazianz first moved for both a
remand order and/or a preliminary injunction ,
but , in a recent request , has asked that I stay
the remand decision until after a preliminary
injunction or temporary restraining order
decision has been made . This motion to stay is
DENIED. The remand decision must be made
first , since I should not consider ordering a
preliminary injunction in a case over which I do
not have subject matter jurisdiction . As I orally
told the parties at a hearing on December 16 ,
the remand motion is denied .

This action is properly before me on two
independent grounds. First , although Miller-St .
Nazianz has challenged diversity jurisdiction by
contending that SAME Sc Lamborghini \s
(S& L ) principal place of business is in
Wisconsin , the affidavits submitted by
defendants S& L and S + L + H S . p . A . point to
the contrary . For diversity purposes, a
corporation is a citizen of both the state in
which it is incorporated and the state where it
has its principal place of business. 28 U . S .C . §
1332(c )( 1 ) . The principal place of business is
the location of the corporation 's “ nerve
center" or brain , Wisconsin Knife Works v.
National Metal Grafters, 781 F. 2d 1280 , 1282
( 7 th Cir . 1986 ), at the times the action
see
removed ,
was
and
commenced
Kanzelberger v. Kanzelberger , 782 F. 2d 774 ,
776 ( 7 th Cir . 1986 ) .

S& L is incorporated in New York . At least
since June 1991 , S& L's only presence in
Wisconsin has been through the accounting
firm of Arthur Andersen , which maintains
Doyles Dispute Resolution Practice

—

records regarding purchases and sales , and a
bank account containing only about $28 ,000.
Although S& L has recently stated that its
mailing address and principal place of business
are “ C/O Michael W . Altschaefi , Arthur
Andersen & Co. .. . " in Milwaukee , an “ in
care of" address is not an admission of location
of a nerve center in Wisconsin . It appears that it
is merely a convenient United States mailing
address. Accountant Altschaefi has disclaimed
any controlling role in the corporation and has
stated that no S& L official has ever worked out
of Arthur Andersen 's office . Arthur Andersen ’ s
role is limited to bookkeeping, accounting , and
corporate tax services . According to Mr.
Altschaefi , his dealings with S& L occur
through Messrs. Ceresa and Cornelli , both of
whom are located in Italy . Orders of S + L + H
products procured through S& L are sent to and
filled from Italy . The reports of sales sent to
Arthur Andersen come from Italy , and the
financial statements Arthur Andersen prepares
are sent to Italy . S& L's principal bank account
is located in Bergamo , Italy , and its cash flow
dwarfs the amount held in Wisconsin . The
board of directors has always met in either New
York or Italy . S& L’s president resides in Italy ,
and , according to him , all management
decisions affecting business operations are
made in Italy . The evidence proffered by
Miller-St . Nazianz to show S& L's presence in
Wisconsin mainly relates to S& L's activities
long before this action commenced and , in
short , is adequately rebutted by the defendants'
documents. S& L’ s nerve center is not in
Wisconsin . Diversity jurisdiction exists.

In addition , federal question jurisdiction
exists under 28 U .S .C . § 1331 and 9 U .S.C . §
203 . Through its November 18 motion for a
stay pending a decision on arbitration in related
case 91 -C - 1188, S + L + H has interjected a
demand for arbitration that it claims is required
by its contracts with Miller-St . Nazianz. The
United States and Italy are both signatories to

North America
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the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards .
Pursuant to the implementing legislation ,
[ a ] n action or proceeding falling under the
Convention shall be deemed to arise under
the laws and treaties of the United States.
The district courts of the United States . ..
shall have original jurisdiction over such an
action or proceeding , regardless of the
amount in controversy .

9 U . S .C . § 203 . Whenever the subject matter
of an action pending in a state court

relates to an arbitration agreement or award
falling under the Convention , the defendant
or the defendants may , at any time before
the trial thereof , remove such action or
proceeding to the district court of the United
States for the district and division embracing
the place where the action or proceeding is
pending .

9 U .S .C . § 205. In its unusual motion to stay
its own remand motion , Miller-St . Nazianz
concedes that this action relates to an
arbitration agreement falling under the
Convention: “ Even if the remand motion is
granted , the SAME Group could even remove
this case again from state court under 9 USC §
205 ... . “ Miller-St . Nazianz further suggests
that “ this Court can exercise jurisdiction of this
case under 9 USC § 205 until the arbitration
issue is decided ." Subject matter jurisdiction
under 9 U .S .C . §§ 203 and 205 is not
temporary in this case ; if it exists now , then the
case is properly before me and will remain
here . Even though removed only on the basis of
diversity , I would retain jurisdiction even if
diversity failed .
Miller-St . Nazianz's motion to remand is
accordingly DENIED .

SO ORDERED at Milwaukee , Wisconsin ,
this 20th day of December. 1991 .

[U 80-062] MILLER -ST NAZIANZ , INC v S+ L + H SpA & ORS ; S + L + H SpA v
MILLER -ST NAZIANZ, INC
United States District Court ( Eastern District of Wisconsin )
Judgment delivered December 20 , 199 i
Full text of judgment below

—

Arbitration Scope of arbitration clauses — Arbitrability of claims made under State laws
Manufacturer and distributor making dealership agreements containing broad
Manufacturer entering negotiations with another dealer —
arbitration clauses
Distributor warning that manufacturer could not terminate agreements without complying
Distributor
Manufacturer terminating agreements
with Slate fair dealership law
commencing court action Manufacturer seeking to compel arbitration under agreements
Whether claims under State dealership law fell within scope of arbitration agreements
Whether District Court should grant injunction in disregard of arbitration agreements
Whether parties had impliedly chosen State distributorship law — Wisconsin Fair
Dealership Law .

—

——
—

—

—

—

—

An Italian manufacturing group was composed of three companies, the manufacturer , an
Italian subsidiary and an American subsidiary . The manufacturing group and a distributor
made a series of dealership agreements over several years which contained arbitration clauses.
After the manufacturer restructured its operations , the manufacturing group and the
distributor made new dealership agreements which also included arbitration clauses. The
agreements made the distributor the exclusive sales agent and parts distributor for the group.
In the agreements , the parties chose Italian law generally but excepted the Italian law
governing agents and distributors.
When the manufacturing group later commenced dealership negotiations with another
dealer, the distributor informed the group that it believed that the group could not terminate
the agreements without complying with the Wisconsin Fair Dealership Law . The group later
informed the distributor that it would not be renewing the dealership for the next year , and
then signed a new dealership agreement with the other dealer .

If 80-062
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The distributor filed a civil suit against the group and the new dealer. The manufacturer
and the American subsidiary commenced a companion action against the distributor in which
the manufacturer later moved to compel arbitration under the agreements. In its action , the
distributor sought a preliminary injunction in the case (see Miller-St Nazianz, Inc v SAME SpA
& Ors ( 1992) Doyles DR Reps (North America ) H 80-061 ).
Before the court , the distributor contended that , if a preliminary injunction was not
granted , it would sustain the loss of its distribution system , loss of a parts distributorship, a
loss of goodwill and damage to its reputation as a distributor . The distributor also contended
that the parties , when fashioning their contracts with broad arbitration language, elected to
exclude Wisconsin Fair Dealership Law ( WFDL ) claims from the agreements. It argued that ,
since in the agreements the parties had excepted the Italian law governing agents and
distributors, this must mean that they selected Wisconsin law for agents and distributors
because that was the only other possibly applicable law . It pointed out that the previous
agreements between the parties had expressly chosen Wisconsin law. The distributor also
argued that the operative arbitration language was narrower than the language used in an
earlier agreement between the parties or in the manufacturer’s agreement with the dealer. The
distributor also argued that the manufacturer had waived its right to arbitrate .
Held: motion to compel arbitration granted .
1. In starting its civil suit against the manufacturer and the subsidiary , the distributor
disregarded a clear contractual duty to arbitrate the claims it had asserted .
2. The distributor wanted an injunction in disregard of an arbitration agreement, rather
than in aid of it . It had asked the Court to do this on grounds that deeply implicated the
substantive merits of the issues squarely within the contract’s broad arbitration clauses. This
was something that the court should not do.
3. While the WFDL may have applied to the relationship between the distributor and the
manufacturer , the decision on that point was for the arbitrator , or arbitrators, to make.
4. The refusal to choose Italian distributorship law did not imply a contractual choice of
any other jurisdiction ’s distributorship law . It simply implied a refusal to contractually choose
any jurisdiction’s distributorship law . The previous agreements showed that when the parties
wanted to choose Wisconsin law they said so in so many words, rather than choosing it by silent
implication from other language .
5. There was no meaningful difference between the verbal formulas used in the arbitration
clauses, with the possible qualification that the phraseology used in the agreement with the new
dealer was arguably narrower than the other two.
6. The argument that the manufacturer and the subsidiary had waived their right to
arbitrate was unpersuasive.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Before: Evans J .

Evans J: This is the second decision issued
today in this case. The other one denied a
motion to send the case back to the state court
in Manitowoc County . This decision addresses
the pending motion for injunction relief in case
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91 -C- l 139 and the cross- motions for summary
judgment in the companion case , 91 -C- l 188 .
This dispute concerns the disintegration of a
15-year business relationship between MillerSt . Nazianz and the Italian SAME tractor
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manufacturing group. 1 A little background
about that relationship is helpful in
understanding the claims made in this hotly
contested , well- lawyered , dispute .
At the time SAME was entering the North
American tractor market , Miller had experience
in marketing and selling tractors for non - U .S .
based manufacturers. Beginning in 1976 ,
Miller became a wholesaler for SAME
equipment , with the upper Midwest as its
territory . Miller also became a retail dealer
within Wisconsin . During the first years of the
relationship , the SAME group would bring
potential retailers to Miller's facilities for a tour
to convince them that SAME had a physical
presence in the country and would be able to
service their customers. In approximately 1977 ,
Miller remodeled one of its facilities to serve as
a SAME dealer training center.
The relationship expanded through the next
the
few years to include replacement parts
real profit - makers. From about 1976 to 1986,
Miller, on behalf of S& L, operated on a
commission basis the only North American
warehouse sales and delivery facility for SAME
tractor spare parts . During the 1980 's , Miller
made several multi- million dollar purchases of
SAME tractors to carry as inventory and
established two retail dealerships in Wisconsin ,
which have since been liquidated . It also seems
that Miller and the SAME group consulted with
each other concerning product improvements
for the United States market .
In approximately 1986, the SAME group
restructured its North American business
activities and Miller acquired several new
responsibilities. S& L sold all of its tractor parts
inventory to Miller; Miller then sold spare parts
directly to dealers and handled parts and
warranty service. As part of the new
arrangement , the SAME group required Miller
to hire two SAME servicemen . Although the
SAME group engaged its own sales agent
(Claus Morch ) , he worked out of and received
support services from Miller 's offices . Miller
also took over accounting and record- keeping
duties for S& L.

—

On July 20 , 1989 , Miller and the SAME
group executed the present agreements , which
consist of: the agency agreement , which grants
Miller an exclusive sales territory covering the
United States and Canada , a similarly exclusive
spare parts distribution agreement , and a
service and warranty agreement , which allowed
Miller to hire its own servicing staff . The
agency and the service and warranty
agreements are between Miller and SLH , while
the spare parts distribution agreement was made
with SAME, S . p . A . All three contracts include
an arbitration paragraph , which contains the
following: “ The parties agree that any
controversy or claim arising out of or relating
to this Agreement , its execution or breach ,
shall be settled by arbitration in Rome under
the Rules of the Italian Arbitration Association
. .. ” The contracts ran from September 1 , 1989,
until December 31 , 1990 , with automatic
renewal each year unless notice was given by
either party no later than October 1 . Automatic
renewal occurred for 1991 .
One model of tractors important in this case
is SAME’ S “ row crop ” model , which is known
for its extremely low velocity capability . In late
1989 , SAME planned to introduce the
Row-crop 90 model but had excess Row-crop
85’s still on hand . According to Miller , it
purchased over $1 million worth of Row-crop
85 models , with little prospect of profitable
sales, in an effort to further a long-term
Miller/SAME relationship .
In late 1990, defendant Deutz- Allis began
searching for a supplier of mid-size tractors for
its own private label , and its eye fell on SAME.
At the same time, Deutz-Allis was pursuing
White (a division of Allied that made large
tractors ) and the hay and forage portion of
FIAT’ s Flesston line . Deutz- Allis inquired of
SLH and S& L whether any legal impediment
existed on SAME’ S part , but was assured that
no such impediment existed . The parties
negotiated the private label agreement
throughout February 1991 , but it was not until
March that Deutz- Allis learned of Miller’ s
exclusive contracts with SAME . Deutz- Allis

1 . SAME & Lamborghini , Inc . ( S& L) is an American wholly owned subsidiary of S + L + H , S . p. A .
(SLH ) , which is a subsidiary of SAME , S. p. A . S& L is incorporated in New York . SLH and SAME are
both incorporated in and located in Treviglio, Italy. I generally refer to the three companies together as
SAME or the SAME group, and to SAME , S. p. A by its complete name .
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read the Miller/SAME contracts, decided that
no conflict would arise , but nevertheless had
SAME execute a free-to-deal clause . The
agreement , signed April 4 , 1991 , by
Deutz Allis and SLH , provides for SAME to
manufacture tractors tailored to meet the
specifications of AGCO , Deutz- Allis's parent
company . The tractors were to be sold under
the AGCO- Allis name . A second agreement
clarifies that spare and service parts will be sold
under the private label agreement by S& L.
Miller was notified soon after the private label
agreement was signed . In June 1991 ,
Deutz- Allis hosted a meeting of agricultural
equipment dealers in Kansas City , at which at
least one AGCO- Allis private label tractor was
displayed . Neither Deutz- Allis nor AGCO
made any effort to keep secret the fact that
Deutz-Allis would be selling these private label
tractors . Mr . Miller was invited and attended
the trade show and was present when Italian
representatives of SAME met with Deutz- Allis.
Apparently he voiced no objection to the
private label agreement at that time .

-

At the time the private label agreement was
negotiated , Deutz-Allis told SAME that it was
interested in the SAME brand name line if it
ever became available . Luigi Coppa , SLH ’s
export director , approached Deutz- Allis (or
AGCO ) in July 1991 about a brand name
arrangement . Miller says that it heard rumors
throughout mid- 1991 that SAME intended to
terminate or not renew Miller’ s contracts , but
claims that SAME repeatedly told Miller that
no termination decision had been made . On
August 18 . John Miller , Miller-St . Nazianz's
president , wrote to the Italians stating that he
believed the SAME group could not terminate
the contracts without complying with the
Wisconsin Fair Dealership Law . Mr. Miller
also told Deutz- Allis that any further activity on
its part to solicit a transfer of the SAME name
brand business to Deutz- Allis would be
considered tortious interference with Miller’ s
contract . This activity , Miller warned , would
trigger litigation . Deutz-Allis's president ,
Robert Ratliff , responded that it would be more
appropriate for Mr . Miller to address his
complaints to SAME . In addition , Mr . Ratliff
asserted that Deutz- Allis felt that it was free to
negotiate with SAME “ unless you have a
contract of perpetual duration or some vested
right in perpetual renewal . "

On September 2 , 1991 , at the SAME group's
request Miller met with SAME’ S representatives who had traveled from Italy to inform
Miller that SAME would not renew the
dealership for 1992 . According to John Miller,
SAME stated that it intended to deal with
Deutz- Allis as of January 1 , 1992 , because

.

Deutz-Allis offered better sales and dealer
networks and better overall opportunity . Mr .
Coppa responded on September 9 to a fax from
Mr. Miller by discussing the reasons why the
SAME group was dissatisfied with Miller,
mainly citing sales “ so low as to negatively
impact on our turnover , contribution margin
and image . " On September 19 , Miller received
written confirmation of the notice of
nonrenewal of all three of its contracts with the
SAME group. Neither the oral or written notice
afforded Miller an opportunity to cure the
claimed performance deficiency .
SLH , S& L , and AGCO, Deutz-Allis ' s parent
company , signed a distribution agreement on
September 12 , by which as of January 1 , 1992,
Deutz-Allis will replace Miller as exclusive
SAME brand name sales agent and parts
distributor . During negotiations, AGCO says
that it requested the SAME group to display the
termination date of its existing relationship with
Miller , and SAME assured AGCO that its legal
obligation to Miller expired at the end of 1991 .
Again , a free-to-dea! clause was included in the
agreement . Since then , AGCO has been
actively preparing for the introduction of the
SAME line into its dealer network .
Obviously , the end of 1991 is upon us.
Miller wants to avoid losing its contract
it
filed suit (91-C-1139 ) soon after the
while
AGCO/SAME deal became final
Deutz- Allis and AGCO are eager to see their
contract take effect . In the short time since the
first complaint was filed , all parties have filed
numerous motions and briefs with the critical
New Year's Eve- New Year’ s Day dates in
mind
motions to stay the litigation pending
arbitration , motions for dismissal , motions to
add a party , motions for a temporary restraining
order , motions for preliminary' injunction ,
motions to compel arbitration , and other
motions that need not be listed here. The
preliminary injunction issue is the most
pressing at this time . On Monday , December
16 , I heard excellent oral argument regarding
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injunctive relief . The arguments were offered
by attorneys Jeffrey Aiken , Greg Conway , and
Michael Bowen on behalf of their respective
clients. The arbitration motions will also be
considered at this time .

Miller contends that the announced change in
distributors is damaging its reputation in the
agricultural equipment field and has caused it to
schedule 11 job positions for elimination . Other
dire consequences will fall after the first of the
year . According to Mr. Miller , if a preliminary
injunction is not granted , Miller-St . Nazianz
will sustain loss of its current distribution
system , irreplaceable loss of a tractor line, loss
of a parts distributorship that cannot be
replaced at the present level of market
penetration , a loss of good will , and damage to
its reputation as a successful and reliable
distributor of parts and service .
Granting a preliminary injunction is “ an
exercise of a very far- reaching power , never to
be indulged in except in a case clearly
demanding it . ” Roland Machinery Co . v .
Dresser Industries , Inc . , 749 F. 2d 380, 389
(7 th Cir . 1984 ), quoting Warner Brothers v.
Gittone , 110 F. 2d 292 (3rd Cir . 1940) . To
obtain a preliminary injunction against each
defendant , Miller must establish: ( 1 ) that it has
no adequate remedy at law and that it will
suffer irreparable harm if preliminary injunctive
relief is not granted , ( 2) that the irreparable
harm to Miller outweighs any irreparable harm
to the defendant , (3) that it has a reasonable
likelihood of success on the merits , and (4) that
the public interest is not disserved by the
injunction . Roland 749 F. 2d at 386-388 .
Irreparable harm is harm that cannot be
prevented or rectified by a final judgment
when an award of damages will be seriously
deficient as a remedy because the movant will ,
for example , go out of business. Id ., at 386.
The threshold is low regarding likelihood of
success on the merits , but the likelihood of
success affects the balancing of harms — the
more likely a plaintiff will succeed the less
likely an injunction will really harm the
defendant . Id . , at 387 .
Intrinsically related to the issues raised on
the summary judgment motion is the motion of
the SAME defendants in case 91-C- 1188 to
compel arbitration . As I noted on page 3 of this
decision , all of the contracts in question
contained an arbitration clause .

—
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The time squeeze created in these cases
makes it impossible to file an exhaustive
decision thoroughly discussing every issue
raised in the briefs submitted in support of and
in opposition to the various pending motions .
The nonrenewal of the SAME- Miller contracts
and the effective date of the SAME / AGCO
agreements is 11 days from now , December 31 ,
1991 -January 1 , 1992 . The luxury of taking
this case under advisement for detailed study
and thorough consideration is not present .
Therefore , my decision on the pending motions
will not be a lengthy one . I am confident ,
however, that it is the correct decision under
the circumstances. I say that because in spite of
the reams of paper that have been filed , the
important issues are , as I see them , not

particularly complicated .
The arbitration clauses in the contracts in
question are unambiguous. Given the
sophistication of the contracting parties, I can
only conclude that they understood the
contractual provision to arbitrate disputes when
the agreements were executed . I find these clear
expressions of the intent of the contracting
parties to be binding .
I find that in starting its civil suit against
SLH and S& L in Manitowoc County , Miller
disregarded a clear contractual duty to arbitrate
the claims it has asserted . Enforcement of
Miller’ s duty to arbitrate is the subject of both a
federal statute , 9 U .S .C. §§ 1 et seq ., an
international treaty to which the United States
and Italy are both signatories , and a strong
court-created presumption in favor of enforcing
agreements to arbitrate .
It is beyond question that an arbitration
presumption of
agreement creates “ a
arbitrability ” so that arbitration should be .
ordered “ unless it may be said with positive
assurance that the arbitration clause is not
susceptible of an interpretation that covers the
asserted dispute . ” AT & T Technologies , Inc . v .
Communications Workers of America , 475 U .S .
643, 650 ( 1986) , citing and quoting from
Steelworkers v . Warrior & Gulf Navigation Co .,
363 U .S. 574 , 582-83 ( 1960 ). No “ positive
assurance ” can be given for the proposition
that Miller’s claims cannot and should not be
resolved in the crucible of arbitration .
Claims under Chapter 135 or analogous
statutes do not fall outside the scope of
agreements to arbitrate disputes arising out of
© 1992 CCH International
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or relating to the contracts that assertedly create
the dealership in question . In a decision directly
on point , Chief Judge Crabb of Wisconsin ’s
Western District held expressly in Good( e )
Business Svstems , Inc . v. Raytheon Co ., 614 F.
Supp. 428 , 429-30 ( W . D. Wis. 1985 ) , that a
WFDL claim came within an agreement to
arbitrate “ disputes ‘arising in connection
with ' ” the distributor agreement in that case .
As Judge Crabb noted , the “ clauses calling for
arbitration of disputes ‘arising out of or relating
to this Agreement or the breach thereof ,’ . ..
have been broadly construed .’’ Id . at 429. The
language creating a duty on behalf of both sides
to arbitrate disputes is broader here than the
agreement construed in Good( e ) Business
Systems .

Having concluded that the dispute must be
arbitrated , I turn to the question of whether I
should issue an injunction pending arbitration .
The answer to that question is “ no. ”
As a general rule , “ it is improper for a court
to decide a contractual dispute relegated to
arbitration . .. . ” Sauer-Getriehe KG v. White
Hydraulics , Inc . , 715 F.2d 348, 352 (7th Cir.
1983 ) ( per curiam ) , cert , denied , 464 U .S.
1070 ( 1984).

In Sauer -Getriehe , the parties had opted for
an arbitral regime that expressly allowed resort
to courts for preliminary injunctive relief . The
complaining party in Sauer-Getriehe limited its
request to an injunction pending arbitration .
Indeed , the Sauer Getriehe court said it would
consider the merits of the injunction motion
“|s ] ince Sauer seeks only an injunction
pending arbitration . ’’ Id . at 351 . By contrast ,
where the parties' contract does not “ provide
[ ] for or contemplate [ ] injunctive relief ”
in an arbitrable case, and where “ the judicial
inquiry requisite to determine the propriety of
injunctive relief necessarily would inject the
court into the merits of issues more
appropriately left to the arbitrator , ” injunctive
relief should be denied without reaching the
merits. Merrill Lynch , Pierce , Fenner & Smith ,
Inc . v . Hovey , 726 F. 2d 1286, 1291 , 1292 (8th
Cir. 1984 ); see e .g ., Buffalo Forge Co . v.
United Steelworkers of America , 428 U . S . 397 ,
412 ( 1976 ) (Court refuses to enjoin strike
pending arbitration of validity of strike ); Litho
Prestige v . News America Publishing , Inc . , 652
F. Supp. 804 , 811 (S . D. N . Y . 1986) ( court
refuses to enjoin termination of relationship
because “ an arbitrator should decide all breach

-
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of contract questions where the contract
contains a broad arbitration clause ” ).
Miller wants me to issue an injunction in
disregard of an arbitration agreement , rather
than in aid of it. It asks me to do so on grounds
that deeply implicate the substantive merits of
issues squarely within the contracts ' broad
arbitration clauses. This is something that the
court should not do. While I suspect that the
Wisconsin Fair Dealership Law applies to the
business relationship between Miller and the
SAME group , the ultimate decision on that
point is not for me to make. It is the arbitrator,
or arbitrators, who get to bite into that apple .

Before closing , I note that I am not
impressed with the argument that the parties,
when fashioning their contracts with broad
arbitration language, elected to exclude WFDL
claims from the agreements .
Miller argues that in the agreements the
parties chose Italian law generally but excepted
from that choice Italian law governing agents
and distributors . Miller says this must mean the
parties selected Wisconsin law for agents and
distributors, because ( according to Miller) that
is the only other possibly applicable law .
Miller’ s premise is mistaken , and Miller 's
conclusion in any event does not follow from
that premise.
The refusal to choose Italian distributorship
law contractually does not imply a contractual
choice of any other particular jurisdiction 's
distributorship law . It simply implies a refusal
to contractually choose any jurisdiction 's
distributorship law .
Miller seeks support for its contention by
pointing out that previous agreements between
the parties had expressly chosen Wisconsin
law . That observation , however, cuts both
ways. The prior behavior also shows that when
the parties wanted to choose Wisconsin law
they said so in so many words , rather than
choosing it by silent implication from other
language.
Miller also argues that the operative
arbitration language here , “ arising out of or
relating to , ” is narrower than language in an
earlier agreement or in SLH’ s current
Deutz-Allis agreement: “ arising out of or in
connection with , ” and “ arising out from , ”
respectively . ( Ironically , as Judge Crabb
pointed out in Good( e ) Business Systems , the
plaintiff in that case argued that the very
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language that Miller here says is broader
“ arising in connection with ”
was narrower
than the broadly construed “ arising out of or
relating to “ language . See 614 F. Supp. at
429. )
There is in fact no meaningful difference
between these verbal formulas , with the
possible qualification that the Deutz- Allis
phraseology is arguably narrower than the other
two . It is impossible to imagine a commercial
claim that arose “ in connection with" a
contract that did not “ relate to" that contract .
To the extent that there is any identifiable
difference , a claim that draws its very essence
from the fact of and performance under the
a claim whose whole
contracts in question
point is to keep those contracts in force
either
under
for
arbitration
qualifies
formulation .
Miller’ s other arguments in support of its
contention that those agreements were not

—

—

—

intended to include WFDL claims are equally
unpersuasive . Also unpersuasive is the
argument that SLH and SAME waived their
right to arbitrate .
For all of these reasons, the following orders
are issued :
The motion of Miller for a preliminary
injunction in case 91-C- l 139 is DENIED.
The motion to compel arbitration in
91 -C- l 188 is GRANTED. Case 91 -C- l 188
will , therefore , be STAYED. Case
91-C- l 139 , as to defendants other than
Deutz- Allis, will also be STAYED.
Mr. Bowen , in consultation with Mr.
Conway and Mr . Aiken , is directed to draft
and submit a proposed order consistent with
this opinion if a further, more detailed order
is deemed necessary .
Dated at Milwaukee , Wisconsin , this 20 th
day of December , 1991 .

•
•

•

[1J 80-063] CLINTON & ANOR v JOHN HANCOCK INSURANCE COMPANY
Court of Chancery for the State of Delaware
Judgment delivered February 13, 1992
Full text of judgment below
Arbitration Appeal from arbitrators' decision — Right to trial on issue determined by
Company issuing policy containing arbitration clause
arbitrators
Parties having
right to court trial if arbitration award exceeds minimum liability limit under state law
Dispute
Accident involving insured — Parties disputing extent of policy ' s coverage
going to arbitration
Arbitration panel holding that policy did not cover accident
Holding that insured not entitled to award Insured commencing action against company
Seeking to obtain trial on coverage of policy
Alternatively seeking to appeal
arbitration panel ' s decision on policy
Company moving to dismiss insured ' s claims
Insured seeking summary judgment Whether arbitration clause granting a right to trial
void as against public policy because it was unconscionable Whether insured failed to
state a claim for which Court could grant relief Whether summary judgment of insured ' s
10 Delaware Code § § 5714 ; 5715 .
claim should be granted
An insurance company issued to a customer a policy which included an arbitration clause.
The policy provided that the amount of damages awarded by arbitrators would only be binding
if the amount did not exceed the minimum limit for liability under the relevant state law . Either
party was entitled to demand a completely new trial if the amount of the award exceeded that
limit . After the customer was involved in an accident , the parties disputed the extent of the
policy 's coverage . Their claims were submitted to arbitration . The arbitration panel found in
favor of the insurer and held that the policy did not cover the accident. The arbitration panel
therefore held that the customer was not entitled to receive an award .
The customer and his wife commenced an action against the insurer to obtain a trial
regarding the coverage of the insurance policy or to appeal from the arbitration panel's
decision on that policy . The insurer moved to dismiss the claims, while the customer and the
wife moved for summary judgment of their claims.
The insurer asked that the claims of the customer and the wife be dismissed for failing to
state a claim for which the Court could grant relief . The customer and the wife premised their
request for relief on the argument that the clause in the insurance policy regarding the right to
a completely new trial was unconscionable and void as being against public policy .
Held: motion to dismiss claims granted .

——

—
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1 . The clause was almost exactly the same as another clause held by the Supreme Court to
be void as against public policy because it was unconscionable . ( Worldwide Ins Group v Klopp ,
Del Supr, No 265 , Walsh J ( Jan 16 , 1992) cited . ) Therefore, at trial , the Court would have
found that the clause at issue regarding the right to a completely new trial was also void as
against public policy because of its unconscionability .
2. A holding of the clause’s unconscionability did not provide grounds for the vacation of
the arbitration award under 10 Delaware Code §5714 or §5715. Therefore, since the customer
and his wife solely relied on the unconscionability of the clause as justification for the Court to
vacate , correct or modify the arbitration decision and since the clause’s unconscionability did
not provide a basis for the Court to vacate , modify or correct the arbitration award , the
customer and the wife failed to state a claim for which the Court could grant relief.
Since the insurer’ s motion caused the Court to dismiss the customer and the wife’s claims ,
the Court did not decide the motion for summary judgment.
[ .Heodnote by the CCH INTERNATIONAL LEGAL EDITORS ]
KM Roseman , Esq (Ciconte & Roseman , Wilmington , Del ) for the plaintiffs.
RK Durstein III , Esq ( Prickett , Jones , Elliot , Kristol & Schnee , Wilmington , Del ) for the
defendant .
Before: Chandler Vice Chancellor .

Chandler, Vice Chancellor: Plaintiffs,
Richard T. Clinton and Lyn Clinton , instituted
this action against defendant , John Hancock
Insurance Co. , in an effort to obtain a trial
regarding the coverage of an insurance policy
or to obtain an appeal from an arbitration
panel’ s decision regarding that policy . At this
juncture , defendant has moved to dismiss
plaintiffs’ claims . Also, plaintiffs have moved
for summary judgment. This is my decision on
these motions.

I . FACTUAL HISTORY
On or about September 26 , 1986, Richard
Clinton sustained physical injuries as a
consequence of a motor vehicle collision . At
that time , defendant insured Richard Clinton
via an insurance policy that provided uninsured
motorist coverage . The policy provided that

[ ujnlcss both parties agree otherwise ,
arbitration will take place in the county in
which the covered person lives. Local rules
of law as to procedure and evidence will
apply . A decision agreed to by two of the
arbitrators will be binding as to:
1 . Whether the covered person is legally
entitled to recover damages: and
2 . The amount of damages. This applies
only if the amount does not exceed the
minimum limit for bodily injury liability
specified by the financial responsibility
law of the state in which your covered

auto is principally garaged . If the amount
exceeds that limit , either party may
demand the right to a trial . This demand
must be made within 60 days of the
arbitrators ’ decision . If this demand is
not made , the amount of the damages
agreed to by the arbitrators will be
binding .
(Complaint

U 8. )

The parties disputed the extent of the
policy 's coverage of the accident that occurred
on or about September 23, 1986. Ultimately ,
the parties submitted their claims to arbitration .
The arbitration panel ruled in favor of
defendant and held that the policy did not cover
the accident .
II . DEFENDANT'S MOTION TO DISMISS
A . Standard
Defendant has made a motion under
Chancery Court Rule 12( b )(6) to dismiss
plaintiffs ' claims for failing to state a claim for
which I can grant relief . In deciding a Rule
12 ( b )(6 ) motion to dismiss, a court must accept
all well - pleaded allegations of the complaint as
true , must construe all inferences in favor of
the plaintiff and must not dismiss a claim
unless it appears that the plaintiff would not be
entitled to relief under any set of facts which
could be proved in support of his claim . See
Grobow v. Rerut , Del . Supr. , 539 A .2d 180 ,
187 n . 6 ( 1988 ); Weinberger v . UOR , Inc. , Del .
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Ch . , 409 A . 2d 1262, 1263-64 (1979 ) (citing
Fish Eng’ g v . Hutchinson , Del . Supr . , 162
A .2d 722, 724 ( I 960)) , rev’ d on other grounds ,
Del . Supr . , 457 A .2d 701 ( 1983 ).
B. Relief from the Arbitration Decision
The parties spend a considerable amount of
time and effort arguing whether plaintiffs’
request for relief is properly before me .
Fortunately , however , it is not necessary for me
to address those arguments. That is, plaintiffs
premise their request for relief on the argument
that the clause in the insurance policy regarding
the right to a trial de novo is unconscionable
and void as against public policy . (See
Complaint 1)1) 8 , 10 and 11 . ) I am able to make
my decision based solely on this argument .

An insurance contract is a contract of
adhesion . Graham v . State Farm Mut . Auto . Ins .
Co . , Del . Supr . , 565 A . 2d 908, 912 ( 1989 ).
“ A contract of adhesion may be declared
unenforceable , in whole or in part , if its terms
are unconscionable within the meaning of 6
Del . C . § 2-302 . ” Id . The clause at issue is
almost exactly the same as a clause in a recent
Supreme Court decision , see Worldwide Ins .
Group v. Klopp , Del . Supr . , No . 265 , Walsh ,
J . (Jan . 16, 1992 ) , at 4 n . 2 , where the Supreme
Court held the clause to be void as against
public policy because it was unconscionable,
id . at 8-9. Further , the clause at issue is also
very similar to a clause in a recent Chancery
Court case , see Fritz v . Nationwide Mut . Ins .
Co. , Del . Ch . , C . A . No. 1369 , Hartnett , V .C .
( Feb. 19 , 1991 ), Mem . Op . at 3, where
Vice-Chancellor Hartnett held the clause to be
unconscionable, id . at 3-4 . Therefore , at trial , I
would have to find that the clause at issue in
this case regarding the right to a trial de novo
also is void as against public policy because of
its unconscionability .1
A holding of the clause 's unconscionability
only justifies the striking of the appeal clause
from the contract while enforcing the remainder

-

of the contract. See Worldwide Ins . Group ,
supra , at 8-9; Fritz v . Nationwide Mut . Ins . Co .,
C . A . No. 1369, Hartnett , V .C . ( Nov . 26 ,
1990 ) , Mem . Op. at 13, reh’ g denied , (Feb.
19, 1991 ) . The effect of the striking of this
clause is that both parties would have only the
limited appeal rights that exist under 10 Del . C .
§ 5714 and § 5715 for three reasons . First , the
remainder of the contract ( i .e. , the entire
contract except the clause regarding the limited
appeal right ) states that the arbitration decision
is binding on both parties. Second , it would be
inequitable to strike the clause with the result
that the insurer has a very limited right to
appeal under § 5714 and § 57152 as Worldwide
Ins . Group and Fritz require and that the
insured has an unlimited right to appeal as
plaintiffs suggest. Third , contrary to plaintiffs’
argument , a holding that plaintiffs are entitled
to appeal only via § 5714 or § 5715 would not
prejudice plaintiffs since they went into the
transaction expecting that they only had
unlimited appeal rights when an arbitrator gave
an uncommonly large award and since the
arbitrator actually held that plaintiffs were
entitled to receive nothing .
A holding of the clause's unconscionability
does not provide grounds for me to vacate the
arbitration award under § 5714 or § 5715. See
Worldwide Ins . Group , supra , at 8 n .4.
Therefore , since plaintiffs solely rely on the
unconscionability of the clause as justification
for me to vacate , correct or modify the
arbitration decision and since the clause’ s
unconscionability does not provide a basis for
me to vacate , modify or correct an arbitration
award , plaintiffs fail to state a claim for which I
can grant relief . Therefore , I grant defendant 's
motion and dismiss plaintiffs’ claims.
III . PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT
Since defendant ’ s motion causes me to
dismiss plaintiffs' claims , I need not and do not

1 . Plaintiffs attempt to distinguish a holding of the clause’ s violation of public policy and its
unconscionability is unpersuasive . The clause is void as against public policy because it is
unconscionable .

2 . As stated in Worldwide Ins. Group , supra , at 8 n .4, [sjections 5714 and 5715 allows [ sic ] the court to
vacate an award when corruption , fraud , partiality , or an invalid arbitration agreement is present . The
court can also vacate an award if an arbitrator exceeded his power or the award was procured by other
undue means. The court may also modify or correct an award if: ( I ) there is evidence of a
miscalculation of figures , ( 2 ) the award is premised upon a matter not submitted to the arbitrator , or ( 3)
the award is imperfect as a matter of form .
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decide plaintiffs’
judgment .

motion

for

summary

IV . CONCLUSION
At trial , I would have to find that the clause
in the insurance policy regarding the parties '
right to a trial de novo from an arbitration
decision is void as against public policy
because it is unconscionable. However, the
unconscionability of the clause only would
provide authority for me to strike the clause

from the contract and would not provide
authority for me to vacate , modify or correct
the award . Plaintiffs’ claims for relief from the
arbitration decision are claims for which I
cannot grant relief since plaintiffs base these
claims solely on the unconscionability of the
clause . Therefore , I grant defendant 's Rule
12( b )(6 ) motion and dismiss plaintiffs’ claims.
An Order has been entered consistent with
this decision .

[1180-064] BENDER v SMITH BARNEY , HARRIS UPMAN & CO INC & ORS
United States District Court ( New Jersey )
Judgment delivered April 8 , 1992
Full text of judgment below

—

—

—

Arbitration Scope of arbitration clause Arbitrability of Title VII claims Employee
beginning employment with company and completing form Form including arbitration
clause Employee commencing action against company Court making consent order
for stay pending arbitration
Employee moving to voluntarily dismiss stayed action
Commencing Title VII action against company
Company moving to dismiss action or
compel arbitration
Whether consent order precluded Title VII action because
employee\s motion to dismiss improper Whether employee ' s Title VII action time barred
Employee opposing company ’ s motion and demanding jury trial Whether employee ’ s
“ beliefs ” about execution and scope of arbitration clause sufficient to raise question for
jury trial as to existence of arbitration agreement itself Whether employee fraudulently
Whether company had duty to disclose or
induced into signing arbitration agreement
explain existence or scope of arbitration clause Whether compelling arbitration of Title
VII actions contrary to public policy Federal Arbitration Act , 9 (JSC §4, Federal Rules
of Civil Procedure 12( b )( 6 ); 41( a ).
In connection with beginning employment with a company , an employee signed a Uniform
Application for Securities Registration and Transfer Form ( “ Form U-4” ) to effect the transfer
of her registration with certain securities exchanges and organizations. The Form U-4 included
a broad arbitration agreement by which the employee and company agreed to arbitrate any
dispute, claim or controversy that may have arisen between them .

—

—

—

—

—

—

—

—

—

—

—

— —

—

The employee filed a civil action in the District Court against the company alleging
violations of the Civil Rights Act , breach of contract , tortious interference , defamation and
intentional infliction of emotional distress. The parties later executed a consent order and
stipulation which stayed the action pending referral of the matter to arbitration. Subsequently ,
the employee voluntarily dismissed the stayed action under the Federal Rules of Civil
Procedure (Fed R Civ P) 12(b)(6).
The Equal Employment Opportunity Commission ( “ EEOC” ) sent a Determination , or
“ right to sue” letter , to the employee, dated and mailed on July 15 , 1991 . This letter gave the
employee the right to bring a Title VH action within 90 days of receiving the letter . The
employee received this letter later in the month. On October 15 or 16, 1991 , she filed an action
against the company under Title VII which the company removed to the District Court . The
company later filed a motion to dismiss the complaint or in the alternative to compel
arbitration . The employee opposed the motion and demanded a jury trial , pursuant to the
Federal Arbitration Act (FAA ) , 9 USC §4, on the issue of whether an agreement was made
between the parties to arbitrate Title VII claims.
Doyles Dispute Resolution Practice
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Before the Court , the company made two arguments in support of dismissal First, it
argued that the Court’s earlier consent order and stipulation precluded the action because the
employee’s voluntary motion to dismiss had been improper. The company pointed out that Fed
R Civ P 12( b)(6) permitted the voluntary dismissal of an action only where an answer had not
been served or a motion for summary judgment had not been made. It then argued that a
motion to dismiss pursuant to that section had been held to be the functional equivalent of a
summary judgment motion for the purpose of voluntary dismissal of an action under Fed R Civ
P 41(a ) Secondly , the company argued that the employee’s action must be dismissed as it was
time barred by the 90-day limitation period set forth in the EEOC right to sue letter. It
submitted that the action was not filed until October 16, 1991.
The employee asserted that at no time did she believe that the arbitration provision set
forth in the Form U-4 applied to employment-related disputes. She argued that FAA , 9 USC
§4 mandated a jury trial on whether there existed an agreement to arbitrate claims arising out
of her employment or termination of employment.
Alternatively, she submitted that if the Form U-4 did incorporate an agreement to
arbitrate employment related disputes, she was fraudulently induced into signing the
agreement. She based this allegation on the failure of the company to disclose to her the
employment- related arbitration agreement in Form U -4 itself , in the company’s employee
handbook , or elsewhere. Finally she maintained that to compel arbitration of Title VII claims
contravened public policy.
Held: motion to dismiss complaint denied , motion to compel arbitration granted.
1. Regardless of the characterization of a motion to dismiss for failure to state a claim as
a motion for summary judgment, Fed R Civ P 41(a ) is quite clear in specifying that voluntary
dismissal is only permitted before an answer or motion for summary judgment has been filed.
Simply converting the motion did not satisfy the requirements of the rule (Manze v State Farm
Ins Co, 817 F 2d 1062 (3d Cir 1987) applied.) Hence, the employee’s voluntary dismissal of the
original complaint was proper and rendered the order and stipulation moot.

.

-

.

.

2 The EEOC right to sue letter stated that the suit shall be filed within 90 days of the
charging party’s receipt of the letter. Assuming that the company was correct and the
complaint was not filed until October 16, 1991, it was highly probable that the employee would
not have received the letter until at least July 16, 1991.

.

3 The employee’s “ beliefs” surrounding the execution and scope of the arbitration clause

.

were insufficient to raise a jury question as to the existence of the arbitration agreement itself
( Par-Knit Mills, Inc v Stockbridge Fabric Company, Ltd 636 F 2d 51 (3d Cir 1980)
distinguished.)

4. The employee’s defense that she was fraudulently induced into signing the arbitration
agreement was unsupported both factually and legally.
5. The employee failed to present any legal support establishing that the company had a
duty to disclose or to explain the existence or scope of the Form U 4 arbitration clause. Even if
the company had explained the scope of the clause to the employee, the end result would have
been the same; the execution of a Form U -4 was not unique to the company’s employees and
was not optional. Thus the employee could not have relied on any affirmative representations
rendered by the company.
6 There was no reason not to follow the rationale of the Fifth and Sixth Circuits with
regard to compelling arbitration of Title VII actions. ( Alford v Dean Witter Reynolds, Inc, 939
F 2d 229 (5th Cir 1991 ) and Willis v Dean Witter Reynolds, Inc, 948 F 2d 305 (6th Cir 1991)
followed. ) Therefore, it was not contrary to public policy to compel arbitration of Title VII
claims.
| Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
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R Shur , Esq , R Guttman , Esq (Shur & Guttman , Philadelphia , Pa ), JT Loughry , Esq (Tomar,
Simonoff , Adourian & O' Brien , Haddonfield , NJ ) for the plaintiff .
A Havinghorst II , Esq , B McDonough , Esq (Shanley & Fisher, Morristown , NJ ) for the
defendants.
Before: Bassler DJ .
Bassler, District Judge: Defendants move to
dismiss the complaint , or in the alternative to
compel arbitration . For the following reasons
defendants ' motion shall be granted in part and
denied in part .

I . BACKGROUND
On June 18 , 1990 , the plaintiff , Sandra
Bender filed an action in this Court against the
defendants (civil action number 90-2347 )
alleging violations of the Civil Rights Act , 42
U . S .C. §§1981 and 1985 (3) , breach of
contract ,
tortious
interference
with
advantageous relationships, defamation and
intentional infliction of emotional distress.
On August 10, 1990 defendants filed a
motion to dismiss the complaint pursuant to
Fed . R . Civ . P. 12( b)( 6) or to compel
arbitration . On October 26 , 1990 the Honorable
John F. Gerry , U .S . D.J . signed a consent order
which stated in pertinent part :
“ IT IS FURTHER ORDERED THAT this
action will be stayed pending referral of the
matter to arbitration , subject to dismissal by
the Court in the event that plaintiff fails to
seek arbitration by January 18, 1991; ..."
See Exhibit C annexed to Certification of
Arthur Havinghorst , II , Esq .
Subsequently , plaintiff retained new counsel ,
Louis R . Moffa , Jr . 1 On January 8 , 1991 ,
plaintiff voluntarily dismissed Civil Action
Number 90-2347 pursuant to Fed . R . Civ . P .
41 (a )( 1 ). See Affidavit of Sandra Bender at 1|6
and Exhibit A .

On July 28 , 1991 , upon returning to the
United States , plaintiff picked up her mail from
the United States Post office. Id . at 111) 7-8 .
Included in the mail was an Equal Employ ment Opportunity Commission ( “ EEOC")
Determination , or “ right to sue ” letter , dated
and mailed July 15 , 1991 , which gave plaintiff
the right to bring the Title VII claims in this
case. Id . at 1J 9 and Exhibit B; see also Exhibit B
annexed to Havinghorst Affidavit . 2
On October 15 , 1991 , plaintiff filed this case
in the New Jersey Superior Court , Camden
County . On December 19 , 1991 , defendants
removed the matter to this Court .
On February 14 , 1992, defendants filed this
motion to dismiss the complaint or in the
alternative to compel arbitration . Plaintiff
opposes the motion and demands a jury trial ,
pursuant to 9 U .S.C . §4, on the issue of
whether an agreement was made to arbitrate
claims such as those in this case .
II . STATEMENT OF FACTS
On August 16, 1989 , in connection with
beginning employment with defendant Smith
Barney , Harris Upham & Co. , Inc. ( “ Smith
Barney") , plaintiff signed a Form U -4 to effect
the transfer of her registration with certain
securities exchanges and organizations.3 See ,
Exhibit A annexed to the Certification of Arthur
Havinghorst , II , Esq .

.

Paragraph 5 of the Form U-4 states in its
entirety :
“ I agree to arbitrate any dispute , claim or
controversy that may arise between me and

1 . Plaintiff claims she retained new counsel because she never authorized her former attorney to execute
the October 1990 Stipulation and Order.
2. The EEOC right to sue letter states in part:
The charging party [ plaintiff ] may only pursue this matter further by filing suit against the
respondents named in the charge in Federal District Court within 90 days of the charging party’s
receipt of this letter ...
3. The Form U -4 ( Uniform Application for Securities Registration and Transfer) is a standard , industry
wide document signed by licensed securities representatives in order to become registered with their
prospective firms . Plaintiff had previously been a registered representative with other firms;
Oppenheimer & Company , and Janney Montgomery Scott , and had executed a Form U -4 for these
positions as well .
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my firm , or a customer , or any other person ,
that is required to be arbitrated under the
rules, constitutions or by - laws of the
organizations with which I register, as
indicated in Item 10 as may be amended
from time to time/ ’
Plaintiff asserts that at no time did she
believe that the arbitration provision set forth in
1]5 of the Form U-4 applied to employment
related disputes , including those in this case.
See , Affidavit of Sandra Bender at 1(1( 11 -12.
Alternatively , she submits that if 1( 5 of the
Form U -4 does incorporate an agreement to
arbitrate employment related disputes , she was
fraudulently induced into signing the
agreement . She bases this allegation on the fact
that Smith Barney failed to disclose to her the
employment related arbitration agreement in 1( 5
itself , in the Smith Barney Employee
Handbook , or elsewhere . Id . at 1( 15. Finally ,
she maintains that to compel arbitration of Title
VII claims contravenes public policy
considerations.

III . DISCUSSION
A . Defendants * Motion to Dismiss
Defendants make two arguments in support
of dismissal . First they argue that this Court’ s
October 1990 Stipulation and Order precludes
the present action . Secondly , they argue that
plaintiff’s present lawsuit must be dismissed as
it is time barred by the 90 day limitations
period set forth in the EEOC right to sue letter .
I will address both arguments in turn . Fed . R .
Civ . P . 41 (a )( 1 ) permits a plaintiff to
voluntarily dismiss an action where an answer
has not been served or a motion for summary
judgment has not been made . The rationale
behind this rule is to permit the voluntary
cessation of an action only before the parties or
the Court become actively involved in the
litigation . See , 5 Moore’ s Federal Practice,
1( 41.02.

-

Defendants argue that a motion to dismiss
pursuant to Fed . R . Civ . P . 12( b )(6 ) has been
held the functional equivalent of a summary
judgment motion for purpose of voluntary
dismissal of an action pursuant to Fed . R . Civ .
P . 41 ( a ) . But defendants are incorrect . In fact ,
the Third Circuit has specifically held that
regardless of the characterization of a motion to
dismiss for failure to state a claim as a motion
for summary judgment. Fed . R . Civ . P. 41 (a )
is quite clear in specifying that voluntary
dismissal is only permitted before an answer or
motion for summary judgment has been filed .
Simply converting the motion does not satisfy
the requirements of the rule . Manze v. State
Farm Ins . Co ., 817 F.2d 1062 (3d Cir . 1987 ) .
Hence , plaintiff ’s voluntary dismissal of the
complaint was proper and rendered this Court 's
Stipulation and Order moot . 4

Next , as defendants submit that the
complaint must be dismissed as it was filed
after the expiration of the 90 day limitations
period set in the EEOC right to sue letter. But
as stated above, the EEOC letter was dated and
mailed on July 15 , 1991 . Regardless of the fact
that plaintiff alleges that she did not receive the
letter until July 28 , 1991 , plaintiff filed the
present action on October 15 or 16, 1991.5 The
EEOC right to sue letter , as set forth above ,
states that suit shall be filed within 90 days of
the charging party ’ s receipt of the letter .
Assuming that defendant is correct and the
complaint was not filed until October 16, 1991 ,
it is highly probable that plaintiff did not
receive the letter until at least July 16 , 1991 .
Finally , the fact that the suit was filed in state
court is irrelevant as state and federal courts
have concurrent jurisdiction over Title VII
claims . See , Yellow Freight Systems v .
Donnelly , 494 U .S. 820 ( 1990) . Accordingly , 1
conclude that defendants’ argument that the
plaintiff’s complaint must be dismissed as time
barred is likewise without merit .

4. Even if plaintiffs voluntary dismissal of the action was not proper , plaintiffs Title VII claims were not
then before this Court . In October 1990 , plaintiff had not yet exhausted her administrative remedies
before the EEOC as evidenced by the fact that she did not receive the determination of charge and right
to sue letter until some time after July 15 , 1991 . Thus , in October of 1990 , this Court did not have
jurisdiction over plaintiffs Title VII claims and thus could not order the compulsory arbitration of those
claims.

5. Plaintiff alleges that the complaint was filed on October 15 , 1991 , which was the day after Columbus
Day , a federal and state legal holiday . Defendants allege that the complaint was not filed until October
16, 1991 and that it was filed in state and not federal court .
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B. Defendants ' Request to Compel Arbitration
Pursuant to Item 10 of the Form U-4,
plaintiff agreed to transfer her registration with
the America Stock Exchange ( ASE ) , the
National Association of Securities Dealers
( NASD) , and the New York Stock Exchange
( NYSE).
These exchanges and the NASD are part of
the scheme of “ self- regulation ” that Congress
imposed in the Securities Exchange Act of
1934 and its subsequent amendments. Each of
the three exchanges ( ASE, NYSE and NASD)
have detailed rules setting forth the guidelines
for arbitration of controversies between
representatives [ plaintiff ] and
members
[defendant , Smith Barney ] arising out of the
representatives’ employments. See , Rule 347 of
the NYSE, Constitution and Rules (CCH
1991 );6 the Constitution of the ASE,
Constitution and Rules , (CCH 1991 ) , Article II ,
§9062; and the NASD Code of Arbitration ,
Manual , (CCH 1990) , Part II , §8(a ) ( see also
pp. 9-10 of defendants’ reply brief ).
The above unequivocally compel plaintiff to
arbitrate this dispute . Moreover , in §2 of the
Form U-4 , plaintiff agreed to adhere to all the
provisions of these organizations.
Plaintiff seeks to circumvent her responsibility to arbitrate the claims in this case by
arguing that 9 U .S .C. §4 mandates a jury trial
on whether there exists an agreement to
arbitrate claims arising out of her employment
or termination of employment . Plaintiff places
heavy reliance on Par - Knit Mills , Inc . v .
Stockbridge Fabric Company , Ltd . 636 F.2d 51
(3d Cir. 1980 ) , arguing that the mere existence
of a signed arbitration agreement does not
eliminate the need for a jury trial if the party
opposing the arbitration alleges that it did not
intend the document to constitute an arbitration
agreement.
In Par Knit , what gave rise to the jury issue
was whether the agent who initiated the
contract possessed actual or apparent authority
so as to bind the corporation to an agreement to

-

arbitrate . Id . 636 F.2d at 55. In fact the
Par - Knit court held that:
A party may , in an effort to avoid
arbitration , contend that it did not intend to
enter into the agreement which contained an
arbitration clause. A naked assertion
however , by a party to a contract that it did
not intend to be bound by the terms thereof
is insufficient to place in issue “ the making
of the agreement ” for the purposes of
Section 4 of the Federal Arbitration Act . An
unequivocal denial that the agreement had
been made , accompanied by supporting
affidavits, however , in most cases should be
sufficient to require a jury determination on
whether there had in fact been a “ meeting
of the minds. ” quoting Interocean Shipping
Co . v. National Shipping & Trading Corp . ,
462 F. 2d 673 (2d Cir. 1972) .
Id .
This is not a case where plaintiff disputes the
existence of the arbitration agreement , but
rather a case where the plaintiff challenges the
scope of the arbitration clause . In Par- Knit , the
jury was confined to determining whether the
agent had the authority to bind the corporation
to arbitration , since if he did not , no agreement
would exist . There , the jury had no role in
determining the scope of the arbitration
agreement itself . In this case , plaintiff 's
“ beliefs ” surrounding the execution and scope
of the arbitration clause are distinguishable
from the Par- Knit situation and are insufficient
to raise a jury question as to the existence of the
arbitration agreement itself .
Moreover, because plaintiffs defense that
she was fraudulently induced into signing the
arbitration agreement is unsupported both
factually and legally , it must also fail .
Plaintiff ’ s fraudulent inducement claim can
only stand if she can demonstrate reliance on an
affirmative false representation or the
withholding of the truth when it should have
been disclosed . See , Costello v . Porzlet , 116
N . J . Super 380 , 282 A . 2d 432 ( 1971 ) , and

.

6. Rule 347 of the NYSE states, in full , that:
Any controversy between a registered representative and any member or member organization
arising out of the employment or termination of employment of such registered representative by
and with such member organization shall be settled by arbitration , at the instance of any such party ,
in accordance with the arbitration procedure described elsewhere in these rules.
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Fidelity & Deposit Co . of Maryland v. Hudson
United Bank , 493 F. Supp. 434, 440 ( D. N .J .
1980 ).
Plaintiff attempts to support her fraudulent
inducement claim in KflO-15 of her Affidavit .
But the Affidavit is barren of any facts
constituting a false or misleading statement by
Smith Barney
either as to the Form U -4
itself or as to any inducement to sign the form .
Thus plaintiff is unable to demonstrate any
reliance on an affirmative false representation .
See generally , Costello v . Porzlet , supra .
In addition , plaintiff has failed to present any
legal support establishing that Smith Barney
had a duty to disclose or to explain the
existence or scope of the Form U -4 arbitration
clause . As a matter of law , brokers are not
required to disclose or explain arbitration
clauses to customers. Rush v. Oppenheimer &
Co . , Inc., 681 F. Supp . 1045 , 1052 (S . D . N . Y .
1988 ) , citing , Pierson v . Dean Witter Reynolds ,
Inc . , 742 F. 2d 334, 339 ( 7 th Cir. 1984 ). It
stands to reason then that the duty to disclose
would be even less in the case of parties dealing
at arm ' s length; i .e . the plaintiff and defendant
in this case.
Lastly , even if Smith Barney had explained
the scope of the arbitration clause to plaintiff ,
the end result would have been the same ; the
execution of a Form U -4 is not unique to Smith
Barney employees and it is not optional . It is an
SEC industry - wide requirement , a prerequisite
to registration with any securities firm . Thus ,
plaintiff could not have been fraudulently
induced into signing this document or could not
have detrimentally relied on any affirmative
representations rendered by Smith Barney . The
Form U -4 is not promulgated by Smith Barney
and Smith Barney has no authority to rewrite or
otherwise amend the Form U -4. Smith Barney
is bound by the terms of the Form U -4 to the
same extent as plaintiff is bound .

—

Finally , plaintiff maintains that it is contrary
to public policy to compel arbitration in Title

VII actions. In support of her position plaintiff
relies on Swensen v . Management Recruiters
International , Inc . , 858 F. 2d 1304 (8th Cir.
1988 ), cert , denied , 493 U .S . 848 ( 1989) , and
Alexander v . Gardner Denver Co . , 415 U .S . 36
( 1974 ) . However, I find plaintiffs argument to
be unpersuasive in light of the Supreme Court ’ s
recent decision in Gilmer v . Interstate/Johnson
Lane Corp. , ( 1991 ) Doyles DR Reps ( North
, 111 S. Ct.
U . S.
America) 80-020;
1647 , 114 L . Ed . 2d 26 , ( 1991 ). That case held
that an age discrimination claim brought by a
former registered securities representative
under the Age Discrimination in Employment
Act of 1967 ( ADEA ) was subject to
compulsory arbitration through the Federal
Arbitration Act because of the mandatory
arbitration clause found in the securities
registration Form U -4.7
Moreover, in the wake of Gilmer , two
District Court decisions denying a request for
compulsory arbitration under a Form U -4, were
reversed and remanded . See , Alford v . Dean
Witter Reynolds , Inc . , 939 F. 2d 229 (5th Cir.
1991 ) and Willis v . Dean Witter Reynolds , Inc .,
948 F. 2d 305 (6th Cir. 1991 ). In fact , on
remand , the Alford Court wasted little time in
reversing its prior decision and held that Title
VII claims are subject to arbitration under the
Federal Arbitration Act , pursuant to the
plaintiffs securities registration application
with the NYSE and NASD . The Alford Court
concluded:
Because both the ADEA and Title VII are
similar civil rights statutes, and both are
enforced within the EEOC , compare 29
U .S.C. §626 with 42 U .S .C . §2000e-5 , we
have little trouble concluding that Title VII
claims can be subjected to compulsory
arbitration . Any broad public policy

^

7 . The Gilmer Court declined to follow Alexander , supra . In so holding , they differentiated between
contract-based arbitration clauses, such as the arbitration clause in Alexander that occurred in the
context of a collective bargaining agreement , and statutorily based arbitration claims , i .e. ADEA claims
or in this case Title VII claims, enforceable under the Federal Arbitration Act:
In submitting his grievance to arbitration , an employee seeks to vindicate his contractual right under
a collective bargaining agreement . By contrast , in filing a lawsuit under Title VII , an employee
asserts independent statutory rights accorded by Congress. The distinctly separate nature of these
contractual and statutory rights is not vitiated merely because both were violated as a result of the
same factual occurrence. Alexander v . Gardner Denver Co . , 415 U .S. at 49-50.

.

Gilmer , Doyles DR Reps at 75 ,404; 111 S.Ct . at 1656.
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arguments against such a conclusion were
necessarily rejected by Gilmer .
Id . , 939 F.2d at 230.

In Willis , the Sixth Circuit reversed its prior
decision and compelled arbitration of a Title
VII claim pursuant to a Form U -4 executed by
the plaintiff in 1982. Interestingly , the Form
U-4 in Willis was identical to the one executed
by the plaintiff in this action .
While the Third Circuit has not had the
opportunity to rule on this issue since Gilmer , I
find no reason not to follow the rationale of the

75,667

Fifth and Sixth Circuits with regards to
compelling arbitration of Title VII actions.
Therefore I conclude that it is not contrary to
public policy to compel arbitration of Title VII
claims.

C. Conclusion
Based upon

the foregoing defendants'
motion to dismiss the complaint is denied ;
however , their request for compulsory
arbitration is granted . An appropriate order
shall follow .

[H 80-065] EMPLOYERS INSURANCE OF WAUSAU , A MUTUAL COMPANY v
CERTAIN UNDERWRITERS AT LLOYD’S, LONDON & ORS
United States District Court ( Western District of Wisconsin )
Judgment delivered March 23, 1992
Full text of judgment below

—

Arbitration Removal of cases from state to federal courts under Federal Arbitration Act
Company and reinsurers making contract containing arbitation clause
Dispute
arising and company requesting state court to order arbitration Some reinsurers seeking
to remove action to District Court
Seeking to add 9 USC § 205 as ground for removal
Court refusing removal for failure to include all reinsurers — Remanding case back to state
Reinsurers again seeking to remove action
court
Company petitioning Court to
remand again
Whether fewer than all of the reinsurers permitted to seek removal
Whether reinsurers permitted to remove for a second time
Federal Arbitration Act , 9
USC §205, Foreign Sovereign Immunity Act , 28 USC § 744 / .

—

—

—

—

—

—

—
—

—

—

A company and a number of reinsurers made a contract which included an arbitration
clause. A dispute arose , and the company commenced an action in a state court against the
reinsurers to compel arbitration . Some of the reinsurers filed a notice of removal to the District
Court under 28 USC § 1441 (b). They later sought to amend their notice of removal by citing 9
USC § 205 as a ground for removal .

The District Court remanded the case to the state court on the ground that the original
notice was procedurally defective in failing to name all of the reinsurers. The reinsurers then
filed a second notice of removal under 9 USC § 205. Again , the notice did not include all of the
reinsurers. The company again petitioned the Court to remand the case to the state court .
The company contended that the reinsurers should not be permitted to remove under 9
USC §205 , when that ground could have been presented in the first removal petition they filed
under 28 USC s 1441 ( b ). It also contended that the removal should be refused because not all of
the reinsurers had joined in the removal petition.
The reinsurers attempted to distinguish §205 from general removal law by arguing that
the joinder rule applied only to the strict removal provisions of 28 USC § 1441(a )-(c ) . They
contended that a more liberal construction was favored where removal statutes were designed
specifically to bring cases into federal court , for example in § 1441( d ) , relating to removal under
the Foreign Sovereign Immunity Act . They argued that because the Foreign Sovereign
Immunity Act did not require removal by all defendants, §205 should be read in the same way .
Doyles Dispute Resolution Practice — North America

[ 80-065

^

75,668

Employers Insurance of Wausau, a Mutual Company v
Certain Underwriters at Lloyd’s, London & Ors
(1992) Doyles DR Reps (North America) H 80-065 ( Crabb CJ )

The reinsurers also argued that they were permitted to remove the case for a second time
because the policy objectives of §205 were different from those of § 1441 . They asserted that ,
for example, § 1441 was subject to strict time limitations whereas §205 ignored considerations
of judicial economy and efficiency by having allowed parties to remove a case at any time before
trial .
Held: petition granted .
1 . Section 205 did not give a preference to a foreign company to remove and its legislative
history did not indicate a preference for federal courts to decide Convention Act cases over state
courts. Section 205 and § 1441( d ) were not similar enough to require reading §205 as permitting
removal by fewer than all of the reinsurers. The reinsurers’ notice of removal was again
procedurally defective for failing to name all of the reinsurers in the state court action.
2. With respect to the reinsurers’ assertion that Congress had thought it important to
make a federal forum available for Convention Act cases, the language of § 205 evidenced such
an intent. However , nowhere was there found any indication that Congress intended that
respondents should be permitted repeated efforts to remove several times before trial , based
upon different statutes.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

DJ Klingberg ( Ruder , Ware & Michler, Wausau , Wl ) for the plaintiff .
WD Mollway ( Madison , Wl ) for the defendants.
Before: Crabb CJ .

Crabb , CJ : This petition to compel
arbitration is before the court on respondents’
second notice of removal . Petitioner opposes
the removal , contending that respondents
should not be permitted to remove on a ground
that could have been presented in the first
removal petition they filed pursuant to 28
U .S . C . § 1441 ( b ) and because all of the
respondents have not joined in the removal
petition . Respondents assert that 9 U .S.C . §205
entitles them to remove the action at “ any
time" and does not require all respondents to
join in the petition for removal .

I conclude that 9 U .S.C . §205’s provision
that “ [ t ]he procedure for removal of causes
otherwise provided by law shall apply ”
mandates that general removal law will govern
those issues not covered specifically by §205 ,
which means that all respondents were required
to join in the removal petition . I am persuaded
also that respondents should not be permitted a
second attempt to remove this case based on a
ground that could have been presented in the
first notice of removal . For these two reasons,
the case will be remanded to state court .
For the sole purpose of deciding this motion ,
I find from the complaint and from the
procedural history that the following material
facts are undisputed .

U 80-065

UNDISPUTED FACTS

Employers Insurance of Wausau is a
Wisconsin corporation with its principal place
of business in Wausau , Wisconsin . Respondent
Underwriters at Lloyd s are individuals
engaged in the business of underwriting
insurance and reinsurance risks at Lloyd ’ s of
London , England . Respondents “ Certain
London Market Insurance Companies" are
corporations doing business in London ,
England . At all times relevant to this
complaint , respondents did business with
petitioner and entered into contracts with it .
'

Petitioner and respondents are parties to
certain contracts of reinsurance , referred to as
“ blanket excess retrocessional reinsurance
treaties” . Pursuant to the reinsurance treaties,
respondents agreed to be bound by petitioner’ s
loss settlements. In 1984 , petitioner began
making and paying asbestos loss settlements ,
and submitted proofs of loss to respondents for
payment of respondents' share of the
settlements under the reinsurance treaties.
Respondents began to deny payment for such
loss settlements on August 22 , 1988.
Petitioner commenced this action in the
Circuit Court of Marathon County , Wisconsin ,
on August 19, 1991 , naming as respondents
“ certain Underwriters at Lloyd ’s London ” ,
© 1992 CCH International
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“ certain London companies” , London , El
Banco, St . Helens Insurance Company , Ltd . ,
and La Preservatrice Fondore Assurances.
Service of a petition to compel arbitration on all
respondents was accomplished on that date.
The petition cited the contractual “ service of
suit ” clause that stated :

It is agreed that in the event of the failure of
Reinsurers hereon to pay any amount
claimed to be due hereunder, Reinsurers
hereon , at the request of the reinsured , will
submit to the jurisdiction of any Court of
competent jurisdiction within the United
States and will comply with all requirements
necessary to give such Court jurisdiction
and all matters arising hereunder shall be
determined in accordance with the law and
practice of such Court .
The petition advised respondents that any
attempt to remove the cause from the
jurisdiction of the Marathon County Circuit
Court would be regarded as a further breach of
contract by respondents.
Respondents removed the action to this court
on September 9, 1991 . The notice of removal
did not include as respondents El Banco, St .
Helens Insurance Company , Ltd . , or La
Preservatrice. Respondents did not explain their
absence. On November 29 , 1991 , respondents
moved to amend the notice of removal to cite 9
U .S .C . §205 as a ground for removal .

On January 6, 1992 , the case was remanded
to the Circuit Court for Marathon County ,
Wisconsin on the ground that the original
notice was procedurally defective in failing to
name all of the respondents. I concluded that an
untimely amendment of the defective notice
could not be permitted .

On January 30, 1992 , respondents filed a
second notice of removal pursuant to 9 U .S .C.
§205 . Again , the notice did not include as
respondents El Banco, St . Helens Insurance
Company , Ltd . , or La Preservatrice , and it did
not include an explanation for their absence.
OPINION

General removal law' is clear. Proceeding
under the premise that “ federal court [ .. .]
jurisdiction under the removal statutes
constitutes an infringement upon state
sovereignty , ” statutory removal provisions are
subject to strict construction . See , e .g .,
Fellhauer v . City of Geneva , 673 F. Supp.
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1445, 1447 ( N . D. Ill . 1987 ) (citing Shamrock
Oil Corp . v. Sheets , 313 U .S . 100 , 108-09
( 1941 ) ) . The removing party bears the burden
of establishing the propriety of the removal . If
the propriety of the removal is doubtful , federal
courts should reject the case Id . Generally , all
defendants must join in a removal petition in
order to effect removal . Northern Illinois Gas
Co. v . Airco Indus . Gases , 676 F.2d 270, 272
( 7 th Cir. 1982 ) . If they do not , defendants bear
the burden of explaining affirmatively why any
co-defendants are not included in the removal
petition . Crete Oil Co . v . Dunham , No . 91 C
3253 ( N . D. Ill . July 31 , 1991 ).
Failure to Name All Respondents
The first issue is whether the §205 removal
petition is defective because all respondents
failed to join in it . 9 U .S . C . §205 is part of the
enabling legislation passed by Congress to
enforce the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards. It
provides in part:
Where the subject matter of an action or
proceeding pending in a State court relates
to an arbitration agreement or award falling
under the Convention , the defendant or the
defendants may , at any time before the trial
thereof , remove such action or proceeding
to the district court ... The procedure for
removal of causes otherwise provided by
law shall apply , except that the ground for
removal provided in this section need not
appear on the face of the complaint but may
be shown in the petition for removal .
Respondents attempt to distinguish §205 from
general removal law by arguing that the joinder
rule applies only to the strict removal
provisions of 28 U .S .C. § 1441 (a )-(c ). They
contend that a more liberal construction is
favored where removal statutes are designed
specifically to bring cases into federal court , as
shown , for example , in §1441 ( d ), relating to
removal under the Foreign Sovereign Immunity
Act .
Section 1441 (d ) provides that “ Any civil
action brought in a state court against a foreign
state ... may he removed by the foreign state
... ” (emphasis added ) . Consistently with the
statute 's plain language , the Fifth Circuit Court
of Appeals has held that when a foreign state
petitions for removal , the action is transferred
to federal court , even if other defendants do not
wish ito remove the action . Arango v . Guzman
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Travel Advisors Corp . , 621 F. 2d 1371 , 1375
(5th Cir. 1980 ). The Fifth Circuit has
analogized the Foreign Sovereign Immunity
Act to the Convention Act , finding that 9
U . S . C. §205 and 28 U . S .C. §1441 (d ) are
similar in two respects: ( 1 ) they both permit
removals based on the foreign domicile of the
defendant and ( 2 ) §1441 (d ) allows removal “ at
any time for cause shown" , while §205 allows
removal “ at any time before trial". McDermott
Int ' l v . Lloyds Underwriters , 944 F.2d 1199
(5th Cir. 1991 ) . The court concluded that
Congress 's intent in enacting the Foreign
Sovereign Immunity Act was to establish a
uniform body of law by channelling cases
against foreign sovereigns away from the state
courts and into federal courts; similarities
between the two statutes indicated that
Congress sought a unitary jurisprudence for
Convention Act cases as well . Id . at 1212.
Respondents seek to extend the analogy
between these two statutes , arguing that
because the Foreign Sovereign Immunity Act
does not require removal by all defendants, the
Convention Act should be read in the same
way . Although , as the Fifth Circuit pointed out ,
the two statutes have similarities, they are
different in one important respect: the language
in § 1441 ( d ) provides for removal by “ the
foreign state"; §205 tracks the language of
§ 1441 (a ) in this respect , and provides that “ the
defendant or the defendants ” may remove .
Moreover , although both statutes provide a
federal forum , the policy favoring a federal
forum appears to be stronger with respect to the
Foreign Sovereign Immunity Act: “ In view of
the potential sensitivity of actions against
foreign states and the importance of developing
a uniform body of law in this area , it is
important to give foreign states clear authority
to remove to a Federal forum actions brought
against them in State court . " H . R . Rep . No .
94-1487 , 94 th Cong . , 2d Sess. 13 ( 1976 ) ,
reprinted in 1976 U .S .C .C . A . N . 6631-6632 .
By contrast , in McDermott the court
commented: “ the language and history of the
Convention Act indicate nothing other than
Congress' intent to grant federal courts
concurrent jurisdiction over Convention cases
and defendants a right to remove state- filed
cases to federal court . " McDermott , 944 F . 2d
at 1208 n . 12 . Although the Fifth Circuit
emphasized the importance of a federal forum
to provide a unified interpretation of the
Convention Act , it did so in the context of a
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forum selection clause in the parties' insurance
policy . As important as concerns of uniformity
are in Convention Act cases , they do not
compel the conclusion that §205 is to be read in
exactly the same manner as §1441 (d ) . Section
205 does not give a preference to a foreign
company to remove and its legislative history
does not indicate a preference for federal courts
to decide Convention Act cases over state
courts . I conclude that §205 and § 1441 (d ) are
not similar enough to require reading §205 as
permitting removal by fewer than all of the
respondents.
Respondents cite 28 U .S .C. § 1442(a )( 1 ) in
further support of their assertion that removal
statutes are to be construed liberally when
designed specifically to bring certain cases into
federal court . 28 U .S.C. § 1442 provides:
(a ) A civil action ... commenced in a State

court against any of the following persons
may be removed by them to the district
court ...
( 1 ) Any officer of the United States or

any agency thereof , or person acting
under him ...
( 2 ) A property holder whose title is
derived from any such officer ...
( 3 ) Any officer of the courts of the
United States .. . ;
( 4 ) Any officer of either House of
congress .. .
This statutory language does not need liberal
construction ; it is clear that specific
governmental employees can remove a case to
federal court without regard to whether all
defendants join in the removal . The Supreme
Court “ has held that the right of removal is
absolute for conduct performed under color of
federal office , and has insisted that the policy
favoring removal ‘should not be frustrated
by a narrow , grudging interpretation of
§1442( a )( l )"' . Arizona v. Manvpenny , 451
U .S . 232 , 242 ( 1981 ) ( citing Willingham v .
Morgan , 395 U .S. 402 , 407 ( 1969 )).
Respondents are not persuasive in their
assertion that §205 should be given the
deference that § 1442( a )( 1 ) is accorded.
Nothing in the case law interpreting §205
indicates that the policy governing arbitration
agreements between foreign and domestic
companies is as strong as the absolute policy
regarding conduct performed under color of
© 1992 CCH International
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federal office. It would be a stretch to assume
that it is.

A statute that does not clearly state a
preference as to which particular defendant can
remove is a better one against which to
compare §205. An example is the banking
removal statute , 12 U .S .C . §632 , which
provides that “ any defendant ... may , at any
time before the trial thereof , remove ... ” .
Although the reference to “ any defendant ”
seems to allow removal even if all defendants
do not join in the petition for removal , not all
courts have read it this way . See , e .g . Ponce
Federal Bank , FSB v. Institute Medico Del
Norte , 643 F.Supp. 424 ( D. P. R . 1986) , in
which the court interpreted the language to
require all defendants to join in the petition .
The court found “ [ t ]here being no legislative
history on this matter, we must presume that
absent a clearer intention of Congress to the
contrary Section 632 was intended to parallel
Section 1441 , the general removal statute .
Furthermore , removal statutes should be strictly
construed and all doubts should be resolved
against removal ” . Id . at 426. The court
rejected the holding of Wenzoski v . Citicorp ,
480 F. Supp. 1056 ( N . D. Cal . 1979 ) , in which
the court had concluded that the “ any
defendant ”
language of §632 rendered
unanimity in the removal petition unnecessary .
Id . at 1058 .
In §632 , the “ any defendant ” language left
room for courts to differ about the need for all
defendants to join in a removal petition . The
same argument cannot be made with respect to
§205. The language in §205 as to who can
remove does not deviate from the §1441 (a )
model that civil actions “ may be removed by
the defendant or the defendants” . Moreover ,
the language in §205 provides that “ the
procedure for removal of causes otherwise
provided by law shall apply (emphasis
added )” . Congress specified two exceptions: it
gave additional time for removal and eliminated
the requirement that the ground for removal
should appear on the face of the complaint.
Except for these two provisions , general
removal law applies. The law “ otherwise
provided ” requires that all defendants join in
the removal petition . 9 U .S.C. §205.
I conclude that respondents have not borne
their burden of proving that 9 U .S.C . §205
does not require that all defendants must join in
a notice of removal . I conclude again that

.

,
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respondents’ notice of removal again was
procedurally defective for failing to name all of
the respondents in the state court action .
Although this finding alone is a sufficient basis
for ordering a remand to state court , I will
decide the remaining issue.

Propriety of Removal under a Different Statute
A remand order is deemed conclusive as to
matters that were “ adjudged or could have
been presented at that time as a basis for
removal ” . 1 A James W . Moore et al . , Moore's
Federal Practice , HO . 16913] ( 2d ed. 1991 ).
General removal law permits defendants to file
a second petition for removal if subsequent
events make the case removable . See , e .g .,
Central of Georgia Ry . v . Riegel Textile Corp . ,
426 F. 2d 935 ( 5 th Cir . 1970) (after remand ,
state court severed claim against third party
defendant ; third party defendant could not have
removed third party action but could remove
direct action ).
No such circumstance exists in this case .
Respondents could have asserted 9 U .S .C.
§205 as a ground for removal in their first
notice of removal . Indeed , they moved to
amend that notice to add §205 as an alternative
ground for removal but their motion was denied
as untimely . Under general removal law ,
respondents would not be permitted to remove
this case a second time .
Respondents'
for
rejecting
strategy
application of general removal law in this
instance is similar to that discussed in the
preceding section: the policy objectives of §205
are different from those of §1441 . Respondents
assert , for example, that §1441 is subject to
strict time limitations whereas §205 ignores
considerations of judicial economy and
efficiency by allowing a party to remove a case
at any time before trial .
Petitioner asserts that respondents are
entitled to only one chance at removal , as
shown by the plain language of the Convention
Act that states “ [ t]he procedure for removal
of causes otherwise provided by law shall
apply
Although respondents seek to portray the
policy objectives of §205 as favoring a liberal
construction with respect to the “ one-shot at
removal ” rule , they cite no legislative history
or cases. With respect to their assertions that
Congress thought it important to make a federal
forum freely available for Convention Act
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cases , I agree that the language of §205
evidences such an intent. The statute even
provides a liberal procedure: defendants can
remove an action at any time before trial and
the ground for removal need not appear on the
face of the complaint. However, nowhere have
I found any indication that Congress intended
that respondents should be permitted repeated
efforts to remove several times before trial ,
based upon different statutes. Such actions
could delay trial dates continuously and wreak
havoc with the efforts of state and federal
courts to manage litigation effectively . Such a
result is manifestly at odds with the underlying
purpose of the Convention , which is to expedite
the resolution of commercial disputes between
companies of different nations. As petitioner
notes , respondents' actions have caused a
six- month delay in the September 12, 1991 date
for final adjudication of petitioner’ s petition to
compel arbitration .

I cannot ignore the mandate that “ [ t ]he
procedure for removal of causes otherwise
I conclude
provided by law shall apply
that respondents could have used 9 U .S .C .
§205 as a basis for removal in their first notice
of removal . Their oversight should not be
rewarded by giving them a second try at
removal and a second chance to delay the
arbitration of this dispute. This case will be
remanded to state court .

ORDER
IT IS ORDERED that petitioner's motion to
remand this case to the Circuit Court for
Marathon County , Wisconsin is GRANTED .
The Clerk of Court is directed to transmit the
record of the case to the Circuit Court for
Marathon County , Wisconsin .

[H 80-066] FLETCHER v KIDDER , PEABODY & COMPANY , INC
Supreme Court of New York
Appellate Division , First Department
Judgment delivered June 18 , 1992
Full text of judgment below

—

—

Employee entering
Arbitrality of racial discrimination claims
Arbitration
Employee
Contract providing for arbitration of disputes
employment contract
Employee commencing court
Employee claiming racial discrimination
resigning
Supreme Court denying
Employer filing motion to compel arbitration
action
employer ' s motion Employer appealing to the appellate division of the Supreme Court
Whether racial discrimination statutory claims can be arbitrated Whether arbitration
Federal
of discrimination claim involves an abrogation of any constitutional right
Arbitration Act , sec 2 , 3 , and 4 .

—

—

—

—

—

— —

—

—

—

An employee was required by his employment to execute an application for Securities
Industry Registration or Transfer. The registration agreement provided , among other things ,
that any dispute between the employer and employee was to be settled by arbitration.

The employee resigned his employment. He then commenced action in the Supreme Court
alleging that his employer had constructively discharged him because of his race in violation of
the New York State Human Rights Law .

The Individual Assignment System Court found that racial discrimination resulting from
state action was prohibited by the United States Constitution , and that the plaintiff’s agreement
to arbitrate did not constitute a knowing and voluntary waiver of his right to seek redress in a
judicial forum for alleged racial discrimination. The employer appealed .
Held: appeal allowed .

1. While the Court’s condemnation of racial discrimination is commendable , its
conclusion was erroneous in two respects: its inference that the racial discrimination alleged
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resulted from state action; and its conclusion that unlike other forms of discrimination, it would
have been against public policy and “ immoral ” to enforce agreements to arbitrate employment
claims involving claims of racial discrimination.
2. It was clear that the litigation did not involve or assert a violation of any constitutional
right. The alleged discrimination was purely a statutory claim arising under the state’s Human
Rights Law. Neither the Court nor plaintiff had identified any Congressional intent to preclude
arbitration of the plaintiffs racial discrimination claim.
3. The United States Supreme Court’s decision in Gilmer v Interstate/Johnson Lane
Corporation [(1991) Doyles DR Rep (North America) 1) 80-020] and post-Gilmer case law were
controlling and arbitration of the plaintiffs racial discrimination claim should have been
compelled .
[ Headnote by The CCH INTERNATIONAL LEGAL EDITORS ]
R Green , Esq (Epstein Becker & Green) , T Dubbs ( Associate General Counsel ) for the
defendant/appellant.
R Hausen , Esq (Chadboume and Parke ) for the plaintiff /respondent.
Before: Milonas JP, Kupferman , Ross , Asch and Rubin JJ .

Milonas JP, Kupferman , Ross and Rubin
JJ: Order, Supreme Court , New York County
(Myriam J . Altman , J . ) , entered November 27 ,

1991 , denying defendant’ s motion pursuant to
section 2 , 3 and 4 of the Federal Arbitration
Act (9 USC § 1-16) and CPLR 7503(a ) to stay
this action and to compel plaintiff to arbitrate
his claim of racial discrimination against it ,
reversed , on the law , the motion granted , this
action stayed and plaintiff is directed to proceed
to arbitrate his claim , without costs.

In accepting employment in defendant’ s
equity trading department , plaintiff , who is
black , executed the standard Uniform
Application for Securities Industry Registration
or Transfer , commonly referred to as a “ U-4
Form ” in which he agreed to arbitrate any
dispute between him and his employer that the
exchanges with which he is registered require
to be arbitrated . On March 15 , 1991 , plaintiff
resigned his employment and , thereafter ,
commenced this action , alleging that he was
constructively discharged as the result of
defendant ’ s racial discrimination against him in
violation of the New York State Human Rights
Law (Executive Law §296[ l ][a]).
The IAS court recognized that , although
based upon an alleged violation of state law ,
plaintiff’ s claim is governed by the Federal
Arbitration Act , which reflects the liberal
federal policy favoring arbitration , and is
encompassed in the broad arbitration agreement , which does not exclude statutory claims
Doyles Dispute Resolution Practice

—

( see , Gilmer v Interstate/Johnson Lane Corp . ,
( 1991 ) 1 ADRD ( North America ) 1)80-020;

US
111 S.Ct. 1647; Dean Witter
, 111
Reynolds , Inc . v. Alford ,
US
S.Ct. 2050 , on remand 939 F2d 229).
However, despite its recognition that plaintiff’ s
claim is based upon an alleged violation of the
Human Rights Law , the court found that ,
unlike Gilmer ( supra ) and Alford ( supra ) which
involved claims of age and sex discrimination
respectively , racial discrimination resulting
from state action is prohibited by the United
States Constitution , and that plaintiffs
agreement to arbitrate did not constitute a
knowing and voluntary waiver of his right to
seek redress in a judicial forum for alleged
racial discrimination .
While the court’s condemnation of racial
discrimination is commendable , its conclusion
was erroneous in two respects: its inference that
the racial discrimination alleged here resulted
from state action; and , its conclusion that
unlike other forms of discrimination , it would
be against public policy and “ immoral ” to
enforce agreements to arbitrate employment
of
claims
racial
involving
disputes
discrimination.

Regarding the first issue , it is clear that this
litigation does not involve or assert a violation
of any constitutional right resulting from state
action . Rather , the alleged discrimination is
purely a statutory claim arising under this
state’ s Human Rights Law . As the court

North America
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correctly noted , ‘‘[ i]f a statutory claim is
otherwise covered by an arbitration agreement ,
it is suitable for arbitration ‘unless Congress
itself has evinced an intention to preclude a
waiver of judicial remedies for the statutory
rights at issue’ ( Mitsubishi Motors Corp . v Soler
Chrysler- Plymouth , Inc ., 473 US 614, 628). ”
However, neither the court nor plaintiff has
identified any such Congressional intent to
preclude arbitration of plaintiff ’ s racial
discrimination claim .
Indeed , the Supreme Court , in Gilmer
( supra ) put to rest any argument that its prior
decisions , in Alexander v Gardner- Denver Co.
(415 US 36) and its progeny , precluded arbitration of statutory employment discrimination
claims. Notably , the Gilmer court never
distinguished Alexander on the basis that it
involved a sex discrimination claim pursuant to
Title VII of the Civil Rights Act of 1964 (42
USC §§2000e to 2000e-17 ) and not an age
Age
claim
under
the
discrimination
Discrimination in Employment Act of 1967 ( 29
USC §626). Thus , as stated by the Fifth Circuit
on remand in Alford v Dean Witter Reynolds ,
Inc . (939 F2d , supra , at 230 ) , ‘‘Any broad
public policy arguments against such a
conclusion [that sex discrimination claims can
be subjected to compulsory arbitration ] were
necessarily rejected by Gilmer . ”

Likewise , in providing a special exception
for racial discrimination , the IAS court implied
that other forms of discrimination are less
detestable. However , such an inference lacks
any foundation and , as recognized by plaintiff ,
any statement that racial discrimination claims
implicate constitutional concerns while sex
discrimination claims do not is erroneous as
a matter of law since , although the 14th
Amendment was adopted to redress this
country ’ s history of racial discrimination , it has
long since been construed to prohibit sex
discrimination as well .
Although enforcement of the Federal
Arbitration Act is largely left to the state
courts , it creates a body of federal substantive
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law which is not dependent upon the forum
chosen to assert the right to arbitration .
Moreover , although a state court is not
ordinarily precluded from exercising its own
judgment nor bound to follow the decisions of
the Federal Circuit Court of Appeals
encompassing its jurisdiction , it is bound to
apply the statute as interpreted by the Supreme
Court or in accordance with the rule established
by lower federal courts , if they are in
agreement ( Flanagan v Prudential Bache
Securities , Inc ., 67 NY2d 500 , 505-06 , cert
denied 479 US 931 ) .
Thus , notwithstanding plaintiff ’ s contention
that there is a ‘‘profound tension ” or
“ disarray ” between Gilmer and Alexander ,
and that the state of the law is in flux , federal
law since Gilmer is completely uniform ( see ,
e .g ., Alford v Dean Witter Reynolds , supra ;
Willis v Dean Witter Reynolds , Inc . , 948 F2d
305; Roe v Kidder Peabody & Co., Inc . , 52 Fair
Empl. Prac . Cas. [BNA ] 1865 , 1990 U .S. Dist.
LEXIS 4536) and Flanagan simply does not
apply . The United States Supreme Court ’ s
decisions in Gilmer and post Gilmer case law
are controlling and arbitration of plaintiff’s
racial discrimination claim should have been
compelled .
All concur except Asch , J . who concurs in a
memorandum as follows:

-

-

Asch J (concurring): I concur in the result
and the reasoning of the memorandum for
the list. I write here simply to point out that
plaintiff has requested $25 million in
punitive damages because of alleged racial
discrimination by his former employer .
Such a claim , if upheld by the arbitrator ,
would certainly warrant a substantial award
to deter future similar conduct . However,
pursuant to the present posture of the law of
arbitration in New York , an award for
punitive damages would be against the
public policy of this state ( see , Dreyfus Serv .
, Appeal No .
Corp . v. Kent ,
Ad 2d
45635 decided May 12 , 1992 , 1992 N . Y .
App. Div . Lexis 6803 , and concurrence by
).
Asch , J . , at
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[1f 80 067] YORK HANNOVER HOLDING, AG v AMERICAN ARBITRATION

ASSOCIATION & ORS
United States District Court (Southern District of New York )
Judgment delivered July 7, 1992
Full text of judgment below

—

Arbitration — Removal from state court to district court
American Arbitration
Association administering arbitration between two companies
Company dissatisfied
with neutral arbitrator appointed by AAA Company filing petition in state court seeking
to remove arbitration panel and stay arbitration pending hearing on petition — Company
only naming AAA as respondent
Second company intervening and removing case to
district court First company seeking order to remand case back to state court Whether
removal to the district court proper 28 USC § 1441 , 9 USC § 205 .

—

—

—

—

—

—

.

Two companies were engaged in arbitration The underlying contract provided for
arbitration of disputes in New York under the American Arbitration Association’s Commercial
Arbitration Rules

.

The arbitration provision in the contract provided that each party would appoint an
arbitrator and that the two party-appointed arbitrators would appoint a neutral arbitrator
who would be the chairman of the panel Failing agreement by the party appointed arbitrators,
the AAA would appoint the chairman. The arbitrators appointed by the parties could not agree
upon the panel chairman, and the AAA appointed the chairman.

.

-

The arbitrator appointed by the first party resigned, complaining of misconduct by the
chairman of the panel Subsequently, the AAA advised the parties that it had reaffirmed the
appointment of the original chairman.

.

The first party filed a petition in the Supreme Court of New York seeking orders directing
the AAA to remove the panel, and staying the arbitration pending a hearing on the petition
This petition only named the AAA as respondent

.

.

At the hearing in the state court the second party was granted leave to intervene. It argued
federal question jurisdiction based upon the Convention on the Recognition and Enforcement
of Foreign Arbitrable Awards, and removed the case to the district court. Counsel for the
second party tendered the notice of removal to the AAA’s general counsel for signature under
the typed statement “ Consented to: American Arbitration Association ” The AAA’s counsel
added the phrase “ Has no objection to” above the phrase “ Consented to” and signed the
notice of removal

.

.

The first party moved to remand the case back to the state court on procedural and
substantive grounds The procedural ground was that the AAA had not joined in the petition
to remove to the district court, as required by the general removal statute, 28 USC § 1441(a ),
which was instructive in evaluating procedure under 9 USC § 205 It argued that the removal
to the district court was improper because the party from whom relief was requested did not
initiate the removal and because the party that did initiate the removal was an intervenor
against whom no cause of action was stated , either by the plaintiff or the named defendant.

.

.

The first party also contended that the juxtaposition of the phrases “ Consented to” and
in the removal notice, tendered by the second party to the AAA, was
significant.

“ Has no objection to”

Substantively , the first party contended that the Convention’s removal provision did not
apply. It contended that § 205 applied only to state court actions seeking to enforce an
arbitration agreement or to enforce or set aside an arbitral award

.

Held: remand to state court denied.
Doyles Dispute Resolution Practice
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1. The second party’s status as an intervenor did not preclude it from initiating removal.
The effect of the state order was to vest the second party with full obligations , rights and
privileges of a party defendant , including the right to remove the action if so advised .
2. An intervening defendant is entitled to remove an action under § 1441(a) where it is able
to obtain the other defendant’s joinder in the removal petition. The AAA’ s consent to removal
was sufficiently evidenced by the endorsement its general counsel made upon the notice of
removal prepared by counsel for the second party .
3. § 205 allows removal if the subject matter of the state court action “ relates to an
A sufficient relationship existed
arbitration agreement ... falling under the convention
between the provisions of the arbitration agreement and what the first party sought to
accomplish in the action. It cannot be argued that the action did not “ relate” to the parties’
arbitration agreement.
4. If Congress had intended to limit removal to state court proceedings to compel
arbitration or confirm or vacate an award , it could easily have said so.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Lacher & Lovell-Taylor , G Moss , Esq (counsel ) , AF Lowenfeld , Esq ( counsel to attorneys)
for the plaintiff .
Fieldman Berman & Hay for the intervenors-defendants.
Before: Haight , District Judge .
Haight , District Judge: Following removal
of this action from state court , plaintiff moves
for remand .

Background

Plaintiff York Hannover Holding , A . G .
and
intervenors-defendants
McDermott International , Inc . and related
( hereinafter
collectively
companies
“ McDermott ” ) are engaged in a significant
commercial arbitration administered by the
American Arbitration Association ( “ AAA ” ).
The underlying contract between York and
McDermott provided for arbitration of disputes
in New York under the AAA’ s Commercial
Arbitration Rules. The arbitration clause in the
contract further provided that each party would
appoint an arbitrator and the two
party -appointed arbitrators would appoint a
third , neutral arbitrator who would be chairman
of the arbitration panel . Failing agreement by
the party-appointed arbitrators , the AAA would
appoint the chairman . In point of fact , the
arbitrators appointed by the parties could not
agree on the panel chairman , and the AAA
appointed him . The arbitration clause further
provided that the parties consented to the
jurisdiction of this Court “ for the enforcement
of this Agreement . ” The AAA ’ s rules , by
which the parties agreed to be bound in the
( “ York ” )

H80-067

arbitration clause , provide: “ Neither the AAA
nor any arbitrator in a proceeding under these
rules is a necessary party in judicial
proceedings relating to the arbitration . ” Rule
47( b).

During the hearings but before award the
arbitrator appointed by York resigned ,
complaining of misconduct by the chairman of
the panel . The arbitrator appointed by York
resigned in a letter dated December 4 , 1991
addressed to the AAA case administrator. That
letter expressed the hope that the AAA would
“ re-examine this entire proceeding ” and bring
about “ an immediate recasting ” of the
arbitration panel.

In response to the resignation of York’ s
arbitrator, the AAA convened an administrative
conference on January 16 , 1992. Both York
and McDermott were represented by counsel at
the conference. After a further exchange of
correspondence , the AAA sent the parties a
letter dated January 27 , 1992 appointing a
different individual as York’ s party -appointed
arbitrator . By letter dated February 3, 1992 the
AAA advised the parties that it had reaffirmed
the appointment of the original neutral
arbitrator and panel chairman .
York is dissatisfied with the AAA’ s response
to the complaint of its original arbitrator about
© 1992 CCH International
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the conduct of the panel chairman . Accordingly
York filed a petition with the Supreme Court of
the State of New York , New York County ,
seeking orders directing the AAA to remove the
panel , and staying the arbitration pending a
hearing on the petition . York ’ s petition named
only the AAA as respondent . At the hearing in
state court (Greenfield , J . ) counsel for the AAA
did not appear. Counsel for McDermott
appeared and sought leave to intervene and to
file opposition papers. Justice Greenfield
granted McDermott leave to intervene from the
bench and set a further briefing schedule .

McDermott then removed the case to this
Court . McDermott alleges federal question
jurisdiction based upon the Convention on the
Recognition and Enforcement of Foreign
Arbitrable Awards of June 10 , 1985 , ratified by
the United States and enacted into domestic law
by Pub. L. 91-368, § 1 , July 31 , 1970 , 84 Stat .
692, as amended , codified at 9 U .S.C.
§§ 201-207 ( the “ Convention ” ).
Counsel for McDermott tendered the notice
of removal to the AAA ’ s general counsel for
signature
under
the
statement
typed
“ Consented
To:
American
Arbitration
Association. ” The AAA’ s counsel added the
phrase “ Has No Objection To” above the
phrase “ Consented To ” and signed the notice
of removal . In an affidavit previously filed with
the state court , the AAA ’ s counsel had stated
that “ in order to preserve its impartial status , ”
it “ does not wish to participate in this litigation
and has encouraged the real party to the
arbitration to move to intervene herein . ” By
“ real party ” the AAA meant McDermott.
Counsel ’s affidavit went on to say that the
AAA “ has no interest in the outcome of the
arbitration and will abide by the decision of the
court . ” Counsel for the AAA had earlier
written to counsel for York , stating in response
to the state court order to show cause:
As the impartial administrator of the
arbitration the AAA does not generally
appear or participate in judicial proceedings
relating to the arbitration . The AAA should
not have been named as a party -defendant .
Section 47( b) of the Rules provides that the
AAA is not a “ necessary party ” .

In these circumstances , York moves to
remand the case to state court . McDermott
opposes remand. The AAA has filed no papers.
Counsel for York submits an affidavit quoting
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counsel for the AAA as saying that it has no
objection to remand .

Discussion
The parties agree that the arbitration
agreement at bar , between foreign corporations
and providing for arbitration in New York , falls
under the Convention . See 9 U .S .C. §202.
Accordingly removal of the action from state to
federal court is governed not by the general
removal statute , 28 U .S.C. §§1441 et seq . , but
by 9 U .S .C. § 205 , which provides in pertinent
part:

Where the subject matter of an action or
proceeding pending in a state court relates to
an arbitration agreement or award falling
under the Convention , the defendant or the
defendants may , at any time before the trial
thereof , remove such action or proceeding
to the district court of the United States for
the district and division embracing the place
where the action or proceeding is pending .
The procedure for removal of causes
otherwise provided by law shall apply ,
except that the ground for removal provided
in this section need not appear on the face of
the complaint but may be shown in the
petition for removal .

York moves for remand on procedural and
substantive grounds. The procedural ground is
that the AAA has not joined in the petition to
remove , as required by the general removal
statute , 28 U .S .C . § 1441 (a ). Substantively ,
York contends that the Convention ’ s removal
provision does not apply to the case .
York ’ s procedural argument proceeds from
the provision in §205 that an action may be
removed by “ the defendant or the defendants. ”
That phrase echoes the provision in 28 U .S. C.
§1441 (a ) that a civil action brought in a state
court of which the federal district court has
original jurisdiction “ may be removed by the
defendant or the defendants ” to federal court .
Cases construing 28 U .S.C. §1441 are
instructive in evaluating procedure under 9
U .S.C . §205 , particularly since the second
sentence of the latter statute incorporates by
reference procedures under the former .
York argues in its main brief at 5 that the
removal at bar “ was improper (1) because the
party from whom relief is requested [ the AAA ]
did not initiate the removal; and ( 2) the party
that did initiate the removal was an intervenor
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against whom no cause of action is stated ,
either by the plaintiff or the named defendant.
Neither contention withstands scrutiny .
Taking these contentions in inverse order,
the circumstances of McDermott’ s intervention
in the state court action impose no limitation ,
expressly or by implication , upon McDermott ’ s
right to remove the case. During the hearing on
York ’ s petition against the AAA Justice
an
granted
Greenfield
McDermott
unconditional right to intervene. Justice
Greenfield later reduced that order to written
form , but he made the order at the hearing .
The propriety of Justice Greenfield ’ s order
under state law allowing McDermott to
intervene is not before me , but it is hardly a
surprising order. McDermott claims a
significant amount from York in the arbitration .
McDermott also has a stake in the present
makeup of the arbitration panel , which the
AAA has concluded conforms to the rules by
which the parties are bound by their contract .
York’s state court petition sought to remove the
arbitrators from office and stay the arbitration
hearing . McDermott’ s interests were directly
and vitally concerned in the state court action .
If McDermott’ s motion to intervene had
fallen under the Federal Rules of Civil
Procedure , I think intervention of right would
be derived from Rule 24( a )( 2). At the very
least , permissive intervention would be
appropriate under Rule 24( b )( 2). I need not
pursue the subject because , as noted Justice
Greenfield made an order or intervention under
state law . The effect of that order was to vest
McDermott with the full obligations , rights and
privileges of a party defendant , including the
right to remove the action if so advised . I reject
the suggestion made in York ’ s papers that
McDermott in some manner misled Justice
Greenfield as to its procedural intentions so as
to estop McDermott from removing the case .
Nor does McDermott’s status as an
intervenor preclude it from initiating removal .
An intervening defendant is entitled to remove
an action under §1441 (a ) where it is able to
obtain the other defendants’ joinder in the
removal petition . 1 A Moore ' s Federal Practice
H0.167[ ll ], at 517-19 ( 1991 ).
The procedural issue therefore depends upon
whether the AAA , as original respondent/
defendant , gave the requisite consent to the
removal initiated by McDermott . The courts

.
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construe 28 U .S .C. §1441(a ) so as to give each
defendant in a multi -defendant case a veto
power over removal suggested by a particular

defendant . See , e .g . , Garside by Garside v.
Osco Drug , Inc . , 702 F. Supp. 19 , 21 ( D.Mass.
1988) ( “ The rule of unanimity gives each
defendant an absolute veto over removal . A
defendant who wishes to remove the case must ,
therefore , be able to convince the other
defendants to join in the removal petition . ’’ )

The requirement of unanimous consent
among defendants does not apply to “ nominal
or formal parties ,’ ’ whose wishes “ may be
disregarded .’’ 14 A Wright , Miller & Cooper ,
Federal Practice and Procedure , §3731 at
507-08 ( 1985) . The parties devote considerable
effort to debating whether the AAA is a
nominal party . I need not resolve the issue.
Assuming in York ’ s favor that the AAA is not a
nominal party , its consent to removal is
sufficiently evidenced by the endorsement its
general counsel made upon the notice of
removal prepared by counsel for McDermott.

As noted , McDermott tendered to the AAA a
notice of removal citing that it was “ Consented
To’ ’ by the AAA . Counsel for the AAA did not
strike the phrase “ Consented To.’’ She let it
stand , but wrote above that phrase: “ Has No
Objection To.’’ York argues strenuously that
the juxtaposition of these phrases is fraught
with significance. I disagree . What emerges
from these proceedings is the AAA’ s absolute
determination to preserve total neutrality . The
AAA desires to remain a Switzerland
surrounded by warring entities , the better to
discharge its useful function as a source of
alternative dispute resolution . I think it likely
that the AAA’ s counsel added the phrase “ Has
No Objection To’ ’ to the phrase “ Consented
To’’ , because the former phrase sounds passive
to the ear and the latter phrase sounds active. In
any event , these semantic distinctions come to
nothing . The AAA consented to McDermott’ s
removal because it had no objection .
Conversely , the AAA had no objection because
it consented . The propriety of removal cannot
be made to depend on such linguistic niceties.
The distinction comes to nothing because
even if the AAA ’ s counsel had stricken out the
phrase “ Consented To’ ’ and substituted the
phrase “ Has No Objection ,’’ it would have
sufficed to permit removal. See , e .g ., Colin K .
v. Schmidt , 528 F. Supp . 355 , 358-59 ( D. R . I .
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1981) (oral statement at conference by counsel
for non -signing defendants that they “ would
have no objection to ” the removal petition and
“ agreed that the issues were more appropriately
before the federal court ” satisfied the
requirement of unanimity of consent among
defendants); Sicinsky v. Reliance Funding
Corp . , 461 F. Supp. 649, 652 (S . D. N . Y .
1978 ) ( petition signed by only one defendant
satisfied where petition represented that
:o-defendant consented to removal ). York cites
no authority to the contrary . I conclude that
McDermott’ s removal petition
is
not
procedurally defective .
I must therefore consider York ’ s alternative
argument , that removal is not justified under 9
U .S.C. §205 . I reject that contention as well .
§205 allows removal if the subject matter of
the state court action “ relates to an arbitration
agreement ... falling under the Convention ... ”
While the parties do not cite a case on all fours
with the case at bar, and I have found none , I
conclude without difficulty that the petition
York filed in state court “ relates to [ the ]
arbitration agreement ” between itself and
McDermott. A sufficient relationship exists
between the provisions of the arbitration
agreement and what York seeks to accomplish
in the action . The arbitration agreement
provides for the manner in which the arbitrators
are appointed . That provision is supplemented
by the parties ’ agreement to be bound by the
AAA rules. In consequence , the appointment
process as directed by the rules forms an
integral part of the arbitration agreement. York
seeks by its action to reverse the AAA’ s
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implementation of those rules and expel from
office the presently appointed arbitrators. It
cannot be reasonably argued that the action
does not “ relate ” to the parties’ arbitration
agreement .
York contends that §205 applies only to state
court actions seeking to enforce an arbitration
agreement or to enforce or set aside an arbitral
award . No case law or legislative history is
cited for so narrow a construction , which is
inconsistent with the plain language of the
statute . If Congress had intended to limit
removal to state court proceedings to compel
arbitration or confirm or vacate an award , it
could easily have said so.
While the cases construing §205 are sparse ,
such authority as there is supports a broader
construction of the word “ relates. ” This Court
has assumed §205 removal jurisdiction over
state court actions involving parties not bound
by arbitration agreements , where the state court
claims involved the same subject matter as
claims being asserted in pending arbitrations.
Cam S.A . v. ICC Tankers , Inc . , No. 88 Civ .
9274, 1989 WL 51815 (S . D. N . Y . , May 10,
1989) ; Dale Metals Corp . v . Kiwa Chemical
Industry Co . , 442 F. Supp. 78, 80 , 81 n . l
(S. D. N. Y . 1977 ). See also Matter of Ferrara
S .P .A . , 441 F. Supp. 778 , 779-80 and 80 n .2
(S. D . N . Y . 977 ) , ajf ’ d , 580 F. 2d 1044 ( 2d Cir .
1978) ( petition to stay pending arbitration
removed under §205 ).

For the foregoing reason , York ’ s petition to
remand this action to state court is denied .
It is SO ORDERED.

[H 80-068] PLYMOUTH DEVELOPMENT CORP & ORS v COVE CAY VILLAGE IV
CONDOMINIUM ASSOCIATION , INC
District Court of Appeal of Florida
Judgment delivered May 22, 1992
Full text of judgment below

—

Mediation — Settlement agreements Dispute arising between development corporation
and condominium association Association bringing complaint against corporation and
Series of settlement
individual developer appointed directors of the Association
agreements prepared but not executed
Association seeking to enforce settlement
Whether corporation and individual directors assented to settlement
agreements
'
agreements Florida Rule of Civil Procedure 1.730 .

-

—

—

—
—

—

An association filed a complaint against a development corporation concerning the latter’ s
construction of a condominium. The amended complaint also alleged claims for breach of
fiduciary duties against five developer-appointed directors of the Association.
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The trial Court ordered the case into mediation. At the mediation conference , two
handwritten agreements were prepared and signed by the parties’ attorneys , representatives
of the Association , and the president of the development corporation on behalf of the
corporation . None of the directors signed the agreements in their individual capacities.
After the mediation conference , the attorneys and the mediator participated in a
conference call during which they discussed matters not previously settled . During this call , the
mediator announced that settlement had been reached but did not specify which of the directors
would be making the payment under the agreement.
Following the conference call , the Association’s attorney prepared proposed settlement
agreements relating to different issues. These agreements were delivered to the directors’
attorney , but they were not executed by the directors or their attorney .
The Association then filed a motion to enforce settlement. The directors’ attorney
corresponded with the Association’s attorney , requesting revisions in the settlement
agreements.
At the hearing of the Association’s motion to enforce settlement , counsel for the directors
objected to the proposed settlement agreements on the basis that they contained conditions that
had not been agreed upon and they purported to hold the directors individually liable. As the
directors’ counsel did not sign or object in writing to the proposed settlement agreements
within 10 days of their receipt , the trial Court found the proposed settlement agreements
binding and enforceable under Florida Rule of Civil Procedure 1.730 and entered final
judgments. The development corporation and the directors appealed .
The Association argued that the president of the development corporation assented to
individual and joint liability with the development corporation on the proposed settlement
agreements. The Association submitted that the development corporation’s assent to the
handwritten agreements and during the conference call constituted assent to the proposed
settlement agreements.
The development corporation argued that it had not agreed to all the terms in the proposed
settlement agreements.
Held: appeal allowed .
1. The former Florida rule did not purport to render an agreement binding as it did not
presume the approval of the parties. Therefore there was no agreement arising from the
operation of the law .
2. An unauthorized settlement executed by an attorney , unless subsequently ratified by
his or her client , is of no effect and may be treated as a nullity by the client. There was no
evidence in the record that the president of the development corporation conferred such
authority upon his attorney or that he ratified any implied agreement to individual liability .
3. Because the Association failed to meet its burden of proving the individual directors’
assent to the settlement agreements , the entry of judgment against them was improper .
4. It was improper to enter judgment based upon a settlement in the absence of mutual
agreement as to the essential terms of the settlement.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
DL Moody and RH Hudoba (Johnson , Blakely , Pope , Bokor , Ruppel & Bums , Tampa ) for
the appellants.
AE Tannenbaum and LB Robinson ( Becker & Poliakoff , Sarasota ) for the appellee .
Before: Schoonover CJ , Campbell and Threadgill JJ .
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Schoonover CJ , Campbell and Threadgill
JJ: Appellants challenge four final judgments
which enforced four proposed mediated
settlement agreements against them . We
reverse.

Cove Cay Condominium Association filed a
complaint against Plymouth Development
Corporation ,
to
relating
Plymouth’s
construction of Cove Cay Village, IV , a
condominium . The complaint was later
amended to add claims against James Blaeser,
as qualifier for the construction project . 1 The
amended complaint also alleged claims for
breach of fiduciary duties against appellants
Blaeser, Vincent Gullo , Hank Jones , and
Robert Spanos as developer-appointed directors
of the Association . All of the appellants were
represented by the same attorney during these
proceedings .
The trial court ordered the case into
mediation . At the mediation conference , two
handwritten agreements were prepared and
signed by the parties’ attorneys , representatives
of the Association , and James Blaeser,
President of Plymouth , on behalf of Plymouth .
None of the appellants signed the agreements in
their individual capacities. These two
handwritten agreements purported to resolve
roofing and electrical/mechanical problems at
the condominium .
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agreement .
The
proposed
settlement
agreements were delivered to the appellants’
attorney between March 1 , 1990, and April 4,
1990. When by April 30, 1990, the four
proposed settlement agreements had not been
executed , the Association filed a motion to
enforce settlement . Thereafter, the appellants’
attorney corresponded with the Association ’ s
attorney , requesting specific revisions in the
settlement agreements. None of the four
proposed settlement agreements was executed
by the appellants or their attorney .

Hearings were held on the Association 's
motion to enforce settlement. At the last
hearing , counsel for the appellants objected to
the proposed settlement agreements on the
grounds they contained conditions that had not
been agreed upon and they purported to hold
the appellants individually liable . No testimony
was taken . The trial judge had before him at
this hearing the two handwritten agreements,
the transcript of the telephone conference call ,
correspondence between counsel subsequent to
the mediation conference , and the four
proposed settlement agreements.

After the mediation conference , the attorneys
and the mediator participated in a conference
call which was transcribed , during which they
discussed matters not previously settled.
During this call , the mediator announced that a
settlement had been reached by “ payment of
the sum of $750 ,000 , payable within 120 days
of the typed and executed settlement
agreement , ... ” This agreement is referred to
by the parties as the global settlement
agreement . The mediator did not specify which
of the appellants would be making the
$750 ,000 payment.

The trial court found the four proposed
settlement agreements binding and enforceable
based on Florida Rule of Civil Procedure 1.730
in the form that existed prior to July 1 , 1990 ,
and entered four final judgments based on
them . The former rule provides that if counsel
neither signs nor objects to a mediation
agreement within ten days of service upon him ,
the agreement is conclusively presumed to have
been approved by him . The appellants’ counsel
did not sign nor object in writing to the
proposed settlement agreements within ten days
of their receipt . Thus the trial court found the
agreements binding . The former rule , however,
does not purport to render an agreement
binding as it does not presume the approval of
the parties. Therefore we find no agreement
arising by operation of law .

Following the conference call , the
Association ’s attorney prepared five proposed
settlement agreements. Three of the proposed
settlement agreements concerned roofing
issues,2 one proposed agreement involved
electrical/mechanical defects , and one proposed
agreement involved the global settlement

Nor do we find any agreement arising in fact.
There is nothing in the instant record that
indicates the individual appellants agreed to the
proposed settlement agreements. A party
seeking to have judgment entered upon a
settlement has the burden of establishing assent
to the terms of the agreement by the parties to

1 . See § 489.119, Fla. Stat . ( 1987).
. 2. One of these agreements has been fully executed by the parties and is not a subject of this appeal .
Doyles Dispute Resolution Practice — North America
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be bound by it . Goff v . Indian Lake Estates ,
Inc. , 178 So. 2d 910, 912 (Fla. 2d DCA 1965);
Galligan v . Burgess, 423 So. 2d 1037 ( Fla. 4th
DCA 1982 ).
The Association contends that Blaeser
assented, as evidenced by correspondence from
his attorney ,3 to individual and joint liability
with Plymouth on the roofing and the
electrical / mechanical
settlement
proposed
agreements. We find no such assent . A client
may give his attorney authority to settle his
cause of action , but such authority must be
clear and unequivocal . Albert v . Hoffman Elec .
Construction Co. , 438 So. 2d 1015 , 1017 ( Fla .
4th DCA 1983). An unauthorized settlement
executed by an attorney , unless subsequently
ratified by his client , is of no effect and may be
treated as a nullity by the client . Id . There is no
evidence in the record that Blaeser conferred
such authority upon his attorney or that he
ratified any implied agreement to individual
liability .

Similarly , the record does not indicate that
the individual appellants agreed to be
personally liable for the payment of $750 ,000
under the terms of the global settlement
agreement. Parties to a settlement agreement
must reach mutual agreement on every essential
element of the proposed settlement . Gaines v.
Nortrust Realty Management , Inc . , 422 So. 2d
1037 ( Fla. 3d DCA 1982 ). It does not appear
from this record that the individual appellants
were present during the conference call at
which the terms of the global settlement
agreement were discussed , or that they
conferred authority upon their attorney to settle
the action on their behalf . Albert , at 1017.
Furthermore , during the conference call , the

attorneys did not discuss the individual
appellants' liability. Because the Association
failed to meet its burden of proving the
individual appellants’ assent to the settlement
agreements , the entry of judgment against them
was improper. Galligan , 423 So. 2d at 1038 .

Finally , Plymouth argues that it did not agree
to all the terms set forth in the proposed
settlement agreements. The Association
contends that Plymouth ' s assent to the
handwritten agreements and during the
conference call constitutes assent to the
proposed settlement agreements. We disagree ,
because the proposed settlement agreements
differ from the handwritten agreements. For

example, the proposed settlement agreements
set forth times for payment which add to and
vary the terms agreed upon during mediation .
Furthermore, the appellants’ attorney wrote
seven letters to the Association ’s attorney in
which he requested numerous material
revisions
settlement
the
to
proposed
agreements. The revisions were not made , and
the trial court entered the final judgments based
upon the original proposed settlement
agreements. Because the proposed revisions
included terms which could have been essential
elements of the settlement, the revisions
constitute a counteroffer and demonstrate a lack
of assent . It is improper to enter judgment
based upon a settlement in the absence of
mutual agreement as to the essential terms of
the settlement. See Gaines , 422 So. 2d at 1040.
In summary , we find that the Association
failed to establish the appellants' assent to the
essential terms of the proposed settlement
agreements. We therefore reverse the final
judgments and remand for further proceedings.

[$ 80-069] NEW YORK NEWSPAPER PRINTING PRESSMAN’S UNION NO. 2 v
THE NEW YORK TIMES COMPANY
United States District Court (Southern District of New York )
Judgment delivered 29 May , 1992
Full text of judgment below

—

—

—

—

Vacatur of award
Arbitration
Misconduct by arbitrator
Arbitrator' s fees
Dispute
Employer and labor organization entering collective bargaining agreement
AAA administering arbitration
AAA advising parties of
arising between parties
Arbitrator describing case as an interest arbitration
arbitrator and rate
Arbitrator

—

—

—

—

—

3. For example , a revision suggested by the appellants’ counsel in his letter of May 7, 1990 provided:
“ [u]pon the completion and approval of the remedial work required herein , PLYMOUTH and
BLAESER , jointly , shall pay ASSOCIATION the sum of $20,000.00. ”
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—

advising parties of fee
Fee at variance with AAA advice
Parties deciding to delay
speaking to arbitrator about fee until after award
Arbitrator sending copy of award to
Whether arbitrator ' s fee and conduct regarding fee were
one party before the other
grounds for vacatur of award
Whether arbitrator impermissibly conducted an interest
arbitration .

—

—

—

An employer and labor organization entered a collective bargaining agreement which gave
rise to a dispute. The agreement provided for arbitration of disputes under the American
Arbitration Association’s (AAA ) voluntary arbitration rules and procedures. When the parties
could not resolve the dispute, they invoked the procedures of the AAA

.

.

The AAA advised the parties of the arbitrator in the matter and his rate As the parties
could not decide upon the statement of issues, the arbitrator framed the issues in the manner
originally suggested by the organization. The arbitrator informed the attorney for the
organization that he considered the dispute to be an interest arbitration, as opposed to contract
arbitration, and therefore was going to charge a higher fee. The arbitrator also phoned the firm
representing the employer and related the same advice.
The two attorneys representing the parties discussed the matter of the arbitrator’s fees and
decided not to speak to the arbitrator about it until after the award was issued Subsequently ,
the arbitrator sent a copy of the award to the offices of the firm representing the employer. The
organization received a copy of the award about a week later.

.

The attorney for the organization complained to the AAA’s administrator about the
arbitrator’s conduct. The administrator, according to the organization’s attorney, indicated
that the arbitrator had violated AAA’s rules
The organization commenced an action to have the award vacated in the Supreme Court
of New York state The employer moved the action to the United States District Court where
the organization petitioned to have the award vacated , and the employer moved to have the
award confirmed

.

.

.

The organization moved to vacate the award on the basis of the fee charged by the
arbitrator and the delivery of the award Secondly, the organization argued that the award
should be vacated because the arbitrator impermissibly conducted an interest arbitration

.

.

Held: motion to vacate award denied.

1. A party disappointed by an arbitration award bears a heavy burden in seeking to
vacate the award on the ground of an arbitrator’s misconduct or misbehaviour Federal law
requires the showing of prejudice There was none here.

.

.

2. The party who disregards an available remedy and waits to see how the award comes
out cannot justifiably make a claim of bias

.

3. The fact that counsel for the employer received a copy of the award sooner than counsel
for the organization, while discomforting to the organization, in the circumstances had to be
ascribed to the vagaries of the mail

.

4. Violations of arbitration association rules or practices, while relevant to an arbitrator’s
misconduct , are not sufficient of themselves to vacate an award

.

.

5 Whatever prompted the arbitrator to introduce the concept of an interest arbitration
into the award or his conversation with counsel, the decisive question was whether the parties
agreed to arbitrate the issue which the arbitrator decided The organization could not argue
that the arbitrator lacked the authority under the collective bargaining agreement to decide an
issue framed in the manner for which the organization contended at the outset The issue

.

.
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framed by the arbitrator clearly fell within the broad arbitration clause forming part of the
collective bargaining agreement.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

JP Furfaro and JB Carlin -Sasaki (Skadden , Arps , Slate , Meagher & Flom ) for the petitioner .

J Mendelson (Grotta , Glassman & Hoffman ) for the respondent .
Before: Haight District Judge .
Haight , District Judge: These are crosspetitions to vacate and to confirm an arbitration
award . Petitioner New York Newspaper
Printing Pressmen ’ s Union No . 2 (the
“ Union") commenced the action in the
Supreme Court of the State of New York , New
York County , seeking to vacate the award at
issue . Respondent the New York Times ( the
“ Times") removed the action to this Court on
the basis that the matter in controversy arises
under §301 of the Labor Management Relations
Act of 1947 , 29 U .S .C. §185 . The Union and
the Times are parties to a collective bargaining
agreement which gave rise to the dispute and
the arbitration award which resolved that
dispute .
Having removed the Union’ s motion to
vacate the award to this Court , the Times
cross-moved to confirm the award .
Background

For a number of years the Union and the
Times have been parties to a collective
bargaining agreement . The agreement takes the
form of a series of documents extending over
time. The first pertinent agreement became
effective on March 31 , 1978. The 1978
agreement has been extended by subsequent
writings. Section 41(a ) of the 1978 agreement ,
which is still in effect , provides in part:
dispute[s] may be submitted by either party
to the American Arbitration Association for
arbitration under its voluntary labor
arbitration rules and procedures then
pertaining .
§41 (a ) defines the disputes which can be
referred to arbitration as “ la]ny disputes arising
under this Agreement."

In 1987 the Times decided to build a
multi- million dollar production facility in
Edison , New Jersey . For use in that facility the
Times purchased a number of new printing
presses. The Times purchased its new presses
from the Goss Manufacturing Company
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pursuant to a purchase agreement entered into
in September of 1987 which provided that
Union members would test the presses upon
installation and perform certain “ mothballing"
work . However , in summer of 1989 the Times
informed the Union that the Times had
amended the purchase agreement , and that
employees of Goss and North American
Rockwell would test the presses and do the
mothballing . The Union protested , claiming
that under the collective bargaining agreement
and past practice , that work had to be
performed by bargaining unit employees. When
the Times refused to agree , the Union grieved
the issue under the collective bargaining
agreement .

On November 17 , 1987 , the parties had
executed a memorandum of agreement which
extended the collective bargaining agreement
for an additional six years from March 31 ,
1987 to March 30 , 1993. That memorandum
provided at 1J 3:
The Times and the Union agree that the
Contract shall have full force and effect at
the Edison , New Jersey plant and at any
other new plant or rebuilt plant operated by
the Times within the territorial jurisdiction
of the Union . Because of the magnitude of
the investment in new and rebuilt plants
the Times is planning and its importance
to the future of the business and the security
of the members of the Union , the Times and
the Union are committed to the orderly ,
successful and efficient start- up and
operation of the new and rebuilt plants. The
Times and the Union therefore reaffirm that
any dispute concerning the interpretation and application of the Contract ,
including any dispute concerning the
interpretation and application of the
Contract at a new or rebuilt facility , shall be
resolved through the Contract’ s grievance
and arbitration procedure . If in connection
with any arbitration concerning the
interpretation and application of the
© 1992 CCH International

- - New York Newspaper Printing Pressman’s Union No 2 v

7 io 92

The New York Times Company
(1992) Doyles DR Reps (North America) 1) 80-069 ( Haight District Judge)

Contract at a new or rebuilt facility the
arbitrator has not issued his award before
operations commence, operations shall
nevertheless commence in accordance with
the Contract and the General Foreman ’s
direction as provided in the Contract .
When the parties could not resolve the issue
of who would perform the work relating to the
new presses at the Edison facility , they invoked
the procedures of the American Arbitration
Association ( “ AAA ” ) , as provided in the
collective bargaining agreement . Eventually the
AAA in a letter to counsel dated July 3, 1990
advised that “ [ b]y agreement of the Parties Jay
Kramer , Esq . , will serve as Arbitrator in this
matter .’ 1 The AAA letter , signed by Jeffrey
Kriegsman , the Tribunal Administrator on the
case, went on to advise that Mr . Kramer would
serve as arbitrator at the rate of $600 per day
“ for each day of hearing or part thereof , and at
the same rate for all time devoted to
considering evidence and for the preparation of
his Award and Opinion . ”
Apparently the parties could not agree on the
statement of the issue to be decided by the
Arbitrator. Instead they “ entrusted this
Arbitrator with the authority to frame the
issue . ” Award at 14. The Arbitrator framed the
issue as follows:
Did the Employer violate its agreement with
the Union and past practices by agreeing
that certain testing and mothballing work
would be performed by the vendors on the
presses located at the production facility in
Edison New Jersey during 1990 and 1991 ?
If so , what shall the remedy be? Id .
The Times contends , and the Union does not
dispute , that the Arbitrator framed the issues in
the manner originally suggested by the Union .
The first hearing before the Arbitrator took
place on September 14, 1990 . The hearing was
continued on several days thereafter.
Presentation of evidence was concluded on
January 3, 1991 . On March 15, 1991 , the
parties submitted post-arbitration briefs.
The Arbitrator issued a 28- page opinion and
award on April 15, 1991 . The award is
accompanied by the certification of a Nassau
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County notary public that the Arbitrator
appeared before her on that date and
acknowledged that he had executed the
document . The Arbitrator ruled in favor of the
Times and against the Union . The last
paragraph of the award reads as follows:
Upon the proofs submitted , I find no
contractual violation , nor was any binding
past practice contravened by the actions of
the Employer. The Employer's conduct is
based on sound business reasons. There is
no evidence of bad faith, nor were the
Employer’s actions a subterfuge for
circumventing the collective bargaining
agreement and its obligations to the Union .
Accordingly , the grievances herein will be
and are dismissed .
Arbitrator Kramer forwarded copies of his
opinion and award to counsel as enclosures to a
certified letter dated April 15 , 1991 . That letter
also enclosed a statement of his fee , bearing the
same date , in the amount of $25 ,000, which the
Arbitrator divided equally between the parties.
It is common ground that the amount of the
Arbitrator's fee cannot be squared with the
$600 per day rate of compensation that the
AAA advised the parties would be charged .
The arbitration consisted of six hearing days.
Counsel for the Union says in his affidavit that
he expected “ the arbitrator to charge the parties
for five or six days to study and draft the
Award . ” Affidavit of Lawrence A . Marcus,
Esq ., dated June 27, 1991 at % 14. At the rate of
$600 per day , such expenditure of time would
result in a fee of about $7 ,000. Even if counsel
underestimated the time necessary for a
thorough review of the evidence and briefs and
the drafting of an opinion and award , Mr.
Kramer’s fee of $25 ,000 clearly represents a
departure from the rate of compensation
notified to the parties by the AAA .
The primary ground asserted by the Union
for vacating the award arises out of the fee
charged by the Arbitrator and his conduct with
relation to that fee. According to the affidavit
of Lawrence Marcus, the Union 's attorney , on
April 15, 1991 Kramer placed a telephone call
to him . The initial Marcus affidavit states at
112:

1 . Kramer is the chairman emeritus of the New York State Labor Relations Board .
2 . This is the affidavit accompanying the state court motion . Marcus filed a supplemental affidavit in this .
Court .
Doyles Dispute Resolution Practice — North America
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In that ex parte conversation , the Arbitrator
informed me that he considered the dispute
to be an interest arbitration (as opposed to a
contract arbitration ) and therefore he had a
right to negotiate a higher fee. He said that
he believed $25 ,000 would be an
appropriate fee with each party paying
$12 ,500.
Marcus describes himself as “ shocked ” to hear
that the Arbitrator was claiming the proceeding
to have been an “ interest arbitration , ” and
“ outraged that the Arbitrator was demanding
his fee be more than tripled shortly before
issuing his Award . ” However , in order not to
prejudice the Union’ s interests , Marcus said no
more than that he would consult with his client .
According to Marcus, Kramer replied that
Kramer “ looked forward to hearing my
response regarding his bill and that the award
would be issued shortly . ” Id . at 13.
In his award at page two Arbitrator Kramer
made use of the phrase “ interest arbitration . ”
The award states as part of its introductory
section:
Inasmuch as each arbitration matter depends
upon its specific facts and applicable
agreements, it is essential , particularly in
this case , that the background leading to the
dispute between this employer and the union
be examined in this critical “ interest ”
arbitration .
“ Interest ” arbitrations may be contrasted
with “ contract ” arbitrations. The New York
Court of Appeals articulated the distinction in
City of Newburgh v . Newman , 69 N . Y . 2d 166,
171-72, 513 N . Y .S . 2d 81 (1987):
Because most arbitration agreements limit
the powers of arbitrators and prohibit them
from adding to , subtracting from or
modifying the agreement’ s terms, private
arbitration generally involves only the
settlement of grievances concerning rights
recognized by the agreement . The arbitrator
is required to interpret and enforce its terms.
Interest disputes, however , involve new
matters to be settled by the parties through
negotiations. Because the subject of the
dispute is not governed by an existing
agreement , the parties must negotiate to
establish future rights , either by execution
of a new agreement or by modification of
the existing one ( see , Elgin , Joliet & E . Ry .
Co. v . Burley , 325 U .S . 711 , 723, 65 S .Ct.
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1282, 1289 , 89 L . Ed . 19886 and see
generally, Elkouri & Elkouri , How
Arbitration Works , at 98- 117 [ 114th ed ]).
Characterized broadly , grievance or rights
arbitration
seeks
adjudication
while
collective negotiation of interest disputes is
more akin to legislation ; it settles basic
terms and conditions of employment not
previously agreed upon .
While Marcus, the Union 's attorney , refers
to Arbitrator Kramer’ s telephone call to him
on April 15 , 1991 as an “ ex parte
communication ” , it is also the fact that on the
same day Kramer telephoned counsel for the
Times. Theodore Eisenberg , the attorney who
handled the arbitration for the Times, was out
of the office. In his absence Kramer spoke with
Jerome Glassman , the partner of the firm in
charge of matters involving that client.
According to Glassman’ s affidavit at lffl 3-4,
Kramer stated to Glassman that he had
determined that an appropriate fee, given the
complexity of the case and the fact that it was
in the nature of an interest arbitration , was
$25 ,000. Glassman responded that the fee
sounded high to him in view of the number of
hearing days Glassman understood the case had
taken . Kramer responded that he hoped the
Times’ payment would be prompt .
On April 17 , 1991 , Marcus telephoned
Eisenberg , who had returned to his office .
Marcus asked Eisenberg if he had received a
telephone call from Kramer. Glassman had not
told his partner of Kramer’s call on April 15;
Eisenberg responded to Marcus in the negative .
Marcus related to Eisenberg the substance of
Kramer's telephone conversation with him on
April 15, as well as his response that he would
consult with the Union about the fee. Eisenberg
said to Marcus that he thought the fee was high
and that he might call Kramer or that perhaps
the two attorneys should call Kramer together.
Marcus suggested , however, that neither of
them speak to the Arbitrator about his fee until
after the award issued . Eisenberg agreed . Initial
Marcus affidavit at 1( 15; Eisenberg affidavit at

116-7.

On April 18, 1991 a copy of the award was
received at the offices of the New Jersey law
firm representing the Times. The firm sent a
copy of the award that day by messenger to
John O’ Brien , a Times vice-president. On April
22 O’ Brien had a meeting at his office with
John P. Kennedy , the Union’ s president .
© 1992 CCH International

7- IO-92

New York Newspaper Printing Pressman’s Union No 2 v
The New York Times Company
(1992) Doyles DR Reps (North America) U80-069 ( Haight District Judge)

O' Brien showed Kennedy his copy of the
award and told Kennedy he was “ pleased with
it ." Kennedy had not yet received a copy of the
award .
Kennedy conferred with Marcus on April 23.
According to the initial Marcus affidavit , on
April 24 he called the AAA and complained
to Kriegsman , the tribunal administrator
responsible for the case, that the Times had
received the award but the Union had not.
Kriegsman responded that the AAA had not
received the award either . Marcus complained
to Kriegsman about Arbitrator Kramer’ s
conduct. Specifically , Marcus complained of
“ engaging
Kramer’s
ex
in
parte
communication ” demanding that his fee be
tripled ; “ bypassing ” the AAA and sending the
award to the Times before the Union; and
claiming that the case was an interest
arbitration although the parties had not agreed
to submit to an interest arbitration . Marcus
affidavit at 16. The Marcus affidavit quotes
Kriegsman as having advised him that the
proper AAA procedure requires an arbitrator to
send his award and bill to the AAA in the first
instance , so that the AAA can see if the bill
comports with the announced daily rate for the
arbitrator’ s services. If the bill is in order, the
AAA endorses it and simultaneously forwards
copies of the award and the bill to the parties.
Kriegsman , according to Marcus, indicated that
he was “ shocked ” by Kramer’ s conduct and
that Kramer “ clearly violated AAA rules . ” Id .
at 17. No affidavit from Kriegsman is
submitted on this motion . Marcus goes on to
say that an unidentified AAA representative
informed him that arbitrators are required to
comply with the AAA Code of Professional
Responsibility for Arbitrators of LaborManagement Disputes, which the Union
attaches as an exhibit to its motion papers. No
affidavit is submitted from this unidentified
AAA representative .

^

The initial Marcus affidavit recites that the
Union’ s law firm did not receive a copy of the
award and the bill until April 26, 1991 .

Under date of May 3, 1991 the AAA in a
letter signed by Kriegsman forwarded to
Kramer copies of the AAA form to be used for
submitting the Arbitrator’ s bill . Marcus states
in his initial affidavit at \2\ that on or about
June 27 , 1991 , an unidentified AAA
representative informed him that the AAA had
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not received a response from Kramer to that
letter .

These cross- motions followed. During their
pendency counsel for the Union sought to
obtain discovery from Arbitrator Kramer and
the Times concerning the events surrounding
the Arbitrator’ s fee demand , the issuance and
delivery of the award , payment of the fee , and
related matters. The Court stayed that discovery
to permit consideration of whether it was
necessary to resolution of the cross- motions.
Discussion
The Times removed this action to this Court
pursuant to §301 (a ) of the Labor Management
Relations Act of 1947 , 29 U .S.C. §185(a ) ,
which gives the federal district courts
jurisdiction over suits “ for violation of
contracts between an employer and labor
organization representing employees in an
industry affecting commerce ... ” Jurisdiction
lies under §301 to confirm an arbitration award
rendered pursuant to a collective bargaining
agreement , General Drivers , Warehousemen &
Helpers , Local Union No . 89 v. Riss & Co. , 372
U .S. 517 ( 1963) ( per curiam ), or to vacate such
an award . United Paper Workers International
Union , AFL CIO v. Misco , Inc . , 484 U .S. 29 ,
40 n .9 ( 1987 ) . See also Fallen v . District 1199 ,
National Union of Hospital and Health Care
Employees , RWDSU , AFL-CIO, 574 F. 2d 723,
725 ( 2d Cir . 1978 ) ( “ Since federal courts
indisputably have jurisdiction under section 301
to enforce a labor arbitration award , ... we
agree with the district court that suits to vacate
awards are cognizable under the same
statute.” ) ( citing Riss; emphasis in original ).

-

In Textile Workers Union of America v .
Lincoln Mills of Alabama , 353 U .S. 448,
450-51 ( 1957 ) , the Supreme Court held that
§301 (a ) “ is more than jurisdictional ” ; the
section “ authorizes federal courts to fashion a
body of federal law for the enforcement of . ..
collective bargaining agreements ... ” In the
context of actions under §301 to vacate
arbitration awards rendered pursuant to
collective bargaining agreements , the Court
relied upon the quoted language from Textile
Workers in applying to such cases the limited
grounds for vacatur found in the Federal
Arbitration Act , 9 U .S .C. §10. See Misco at 40
n . 9.

Notwithstanding the instant case’ s origin in
the state court , I apply federal law in
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determining the validity of the award . To the
extent that the Union complains of the
Arbitrator ' s conduct in respect of his fee and
the delivery of the award , the case arguably
falls within §10(c ) of the Federal Arbitration
Act , which provides for vacatur in the event of
an arbitrator’s “ misbehavior by which the
rights of any party have been prejudiced . ” To
the extent that the Union contends that the
Arbitrator undertook to decide an interest
arbitration when he had not been authorized to
do so , the case falls under §10(d ) , which allows
vacatur “ [ wjhere the arbitrators exceeded their
powers . .. ”

A party disappointed by an arbitration award
bears a heavy burden in seeking to vacate the
award on the ground of an arbitrator's
misconduct or misbehavior . Even where the
arbitrator errs in refusing to hear pertinent and
material evidence , a specific ground for vacatur
under §10(c ) ( which the Union does not claim
in the case at bar ), the Supreme Court said in
Misco at 40 that to affect the award the
arbitrator ' s error must be “ in bad faith or so
gross as to amount to affirmative misconduct ” ,
going on to caution in footnote 10 that it is only
“ in the very rare instances when an arbitrator’ s
procedural aberrations rise to the level of
affirmative misconduct .. . ” Furthermore ,
§10(c ) specifically requires that an arbitrator’ s
misbehaviour must be of the sort “ by which the
rights of any party have been prejudiced . ”
Consistent with the statute , the Second
Circuit requires a showing of prejudice before
vacating an award for misconduct . See National
Bulk Carriers , Inc . v. Princess Management
Company , Ltd . , 597 F.2d 819 , 825 ( 2d Cir .
1979) ( “ Indeed , even had Weicholz purveyed
ex parte settlement information , we would still
be inclined to confirm the award on the facts of 1
this case . .. . There is simply not any evidence
of prejudice to NBC that would justify vacating
the award . ” ) See also Konkar Maritime
Enterprises , S .A . v . Compagnie Beige
D ' Affrelement , 668 F. Supp. 267 , 275 n .9
(S. D. N . Y . 1987 ) ( “ Since respondent can show
any
parte
from
no
ex
prejudice
communications , its allegation of impropriety
does not warrant vacating the Panel ’ s award . ” )
In the analogous context of an arbitrator’ s
“ evident partiality ” , a ground for vacatur
under §10( b), the Second Circuit has said that
only “ clear evidence of impropriety ” justifies
judicial
intervention . Andros Compania
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Maritima v . Marc Rich & Co. A .G . ; 579 F. 2d
691 , 702 ( 2d Cir . 1978 ) , cited and quoted in
National Bulk Carriers , supra at 825.
In the case at bar , there are grounds for
questioning both the amount of Arbitrator
Kramer’s self- increased fee and the manner in
which he went about soliciting it . But there is
no showing of consequent prejudice to the
Union . Indeed , the circumstances point in the
opposite direction . To establish prejudice , there
must be a causal connection between the
Arbitrator 's conduct and the award adverse to
the Union ’ s interest . However, the known facts
compel the inference that Kramer had
completed his lengthy opinion and award
before telephoning either of the attorneys to
advise them of the new fee . It is evident that
the Arbitrator had decided the case before
communicating with counsel about his fee .
Both counsel were non -committal . The award
then issued . These circumstances do not
demonstrate prejudice to either party . It would
be a different case if an arbitrator’ s demand for
an increased fee preceded formulation of the
award , one party agreed to the increase and the
other did not , and the award then issued
favoring the acquiescent party . That is not this
case . The fact that counsel for the Times
received a copy of the award soon [ sic ] than
counsel for the Union , while discomfiting to
Union president Kennedy , must in the
circumstances be ascribed to the vagaries of the
mails .
The Union cites a number of New York
cases involving the conduct of arbitrators in
demanding fees which it contends requires
vacatur of the award at bar. See In re Catalyst
Waste to Energy Corp . , 164 A . D. 2d 817 , 560
N . Y . S.2d 22 ( 1 st Dept . ) , appeal dismissed , 76
N . Y . 2d 1017, 565 N . Y .S.2d 766 (1990 ); In re
Franks , 4 A . D. 2d 39, 40 , 162 N . Y .S . 2d 685 ,
686 ( 1 st Dept . ) , reargument denied , 165
N . Y .S . 2d 434 ( 1 st Dept. 1957 ); In re Fischer ,
106 A . D. 2d 314 , 482 N . Y .S . 2d 761 ( 1 st Dept.
1984); Schechter v . Atlas Shirt Co. , 86
N . Y . S . 2d 220 (Sup. Ct . N . Y . Cty . 1949 ); In re
Albert Elia Building Co. , 8 A . D. 2d 684, 184
N . Y .S . 2d 392 (4th Dept . ) , appeal denied , 8
A . D. 2d 769 , 187 N . Y .S.2d 344 (4th Dept.
1959 ) . Analysis reveals that most of these
cases involved communications concerning
arbitrators’ fees during the pendency of the
hearing or sufficiently far in advance of the
publication of the award as to permit the

- -
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inference that the communications influenced
the award . As noted , the circumstances in the
case at bar are entirely different . To the extent
that these New York cases may be read to
announce a per se rule requiring vacatur on the
facts of this case , I decline to follow them .
Federal law requires a showing of prejudice .
There is none here.3
Assuming without deciding that Arbitrator
Kramer’s conduct with respect to his fee
violated AAA rules or procedures , that is not a
ground for vacating the award . Under federal
law an arbitration award may be overturned
only on the basis of a ground specified in the
federal statute or articulated in federal cases.
Violations of arbitration association rules or
practices, while relevant to an arbitrator’ s
misconduct , are not sufficient of themselves to
vacate an award . See Transit Casualty Co. v .
Trenwick Reinsurance Co ., Ltd . , 659 F. Supp .
1346 , 1353 n . 7 ( S . D . N . Y . 1987 ); Merit
Insurance Co. v . Leatherly Insurance Co . , 714
F. 2d 673, 680 (7th Cir . ), cert , denied , 464
U .S. 100 ( 1983 ); Antwine v . Prudential Bache
Securities , Inc . , ( 1991 ) l ADRD ( North
America ) H 80-013, 75 , 366; 899 F. 2d 410 , 413
( 5 th Cir . 1990 ) .

For these reasons , the Arbitrator’ s conduct in
respect of his fee furnishes no basis for
vacating the award .
Alternatively , the Union waived the right the
[ sic ] complain of that conduct . It was open to
the Union to complain at once to the AAA
Tribunal Administrator as soon as Arbitrator
Kramer telephoned the Union 's counsel about
his fee. Instead , counsel decided to do and say
nothing until the award issued , and obtained the
agreement of counsel for the Times to do the
same. It is clear from the affidavit of Mr.
Marcus that this was his idea . His initial
affidavit at H 15 says:

I advised Mr . Eisenberg that I was not going
to call the Arbitrator before the award was
issued and that if the Times was contacted
by the Arbitrator, I did not think it should
respond prior to the award being issued . He
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agreed . At that time neither party had
received the award .
When the award went against the Union ,
counsel for the first time complained to the
AAA with respect to the Arbitrator’ s conduct.
But it is settled law in New York that ” [ i ]f a
party goes forward with arbitration , having
actual knowledge of the arbitrator’ s bias , or of
facts that reasonably should have prompted
further, limited inquiry , it may not later claim
bias based upon the failure to disclose such
facts. ” J . P . Stevens & Co . v . Rytex Corp. , 34
N . Y . 2d 123, 130 , 356 N . Y .2d 278, 282
( 1974 ). See also In the Matter of Sterline Cheek
v . Chubb & Son , Inc . , 70 A . D. 2d 622, 416
N . Y .S . 2d 313 ( 2d Dept . 1979 ) and cases cited .
I am aware of no Second Circuit authority to
the contrary . I apply this New York rule to this
federal case because it is consistent with the
federal requirement that an arbitrator 's
misconduct cause prejudice to the complaining
party . The party who disregards an available
remedy and waits to see how the award comes
out cannot justifiably make that claim .

The most that can be said about the
Arbitrator’ s conduct with respect to his fee is
that the Union may have a basis , under the
AAA rules and procedures , for not paying its
share . But that conduct does not furnish a
ground for vacating the award .

The Union ’ s second principal argument for
vacatur is that the Arbitrator impermissibly

conducted an interest arbitration . There is no
substance to that argument and it requires little
discussion . Whatever prompted the arbitrator to
introduce the concept of an interest arbitration
into the award or his conversations with
counsel , the decisive question is whether the
parties agreed to arbitrate the issue which the
Arbitrator decided . The Arbitrator framed the
issue at the beginning of the hearings. He did
so because the parties could not agree. The
Union does not dispute the Times' assertion
that the Arbitrator framed the issue as proposed
by the Union . The hearings then went forward .
Evidence was received . The parties briefed the

.

3. Harry Hoffman Printing Inc . v . Graphic Communications. International Union , Local 261 , 912 F.2d
608 ( 2d Cir. 1990 ), cited by the Union , is not to the contrary . Hoffman holds only that in an action to
vacate an arbitration award pursuant to §301 , the timeliness of the application depends upon state
arbitration law. The court of appeals remanded the matter to the district court for consideration of the
merits of appellant’ s petition. A petition to vacate an arbitration award for arbitrator’ s misconduct has
merit only if the moving party can show prejudice .
Doyles Dispute Resolution Practice — North America
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issue . In these circumstances , the Union cannot
be heard to argue that the Arbitrator lacked the
authority under the collective bargaining
agreement to decide an issue framed in the
manner for which the Union contended at the
outset .

be resolved through the Contract’ s grievance
and arbitration procedure . ”
For the foregoing reasons , the Union 's
motion to vacate the arbitration award is
denied . The Times’ cross- motion to confirm the
award is granted . I see no need for discovery .

What is more , the issue framed by the
Arbitrator clearly falls within the broad
arbitration clause forming a part of the
collective bargaining agreement . Indeed , the
November 17 , 1987 memorandum of
agreement contemplated that just this sort of
dispute arising at the new Edison plant “ shall

Counsel for respondent are directed to settle
an Order and Judgment consistent with this
Opinion on five (5 ) days’ notice within twenty
( 20 ) days of this Opinion .

It is SO ORDERED.

[H 80-070] BENNETT v LIBERTY NATIONAL FIRE INSURANCE COMPANY & ANOR
United States Court of Appeals (Ninth Circuit )
Judgment delivered July 6 , 1992
Full text of judgment below

—

—

Arbitration Scope of arbitration clause Arbitrability of claims made against insolvent
insurer
Insurer and two companies agreeing that companies would repay insurer for
Agreements containing arbitration clauses
Insurer becoming insolvent
claims
Companies refusing to pay
State -appointed liquidator demanding payments
Companies removing case to federal court
Liquidator suing companies in state court
and seeking to compel arbitration Federal court finding case involved issues of state law
Companies
remanding back to state court
Abstaining from ordering arbitration
Whether federal court’ s remand based on a finding of non -arbitrability
appealing
followed by abstention was appealable
Whether liquidator was bound by insurer ' s
pre-insolvency agreement to arbitrate disputes arising out of its contractual relationships
Federal Arbitration Act .
An insurer , based in one state, and two companies, based in two other states, made
agreements containing broad arbitration clauses. Under the agreements, the insurer could
demand payments from the companies if any claims were made against it. The insurer became
insolvent and a state liquidator was appointed . The liquidator was authorized by state law to
pay claims made against the insurer and to collect reinsurance on those claims. The liquidator
demanded payments from the two companies , but both refused to pay .
The liquidator sued the companies in a state court to recover the payments. The companies
successfully removed the case to a federal court on the basis of diversity of citizenship. The
liquidator then moved to remand the action back to the state court , while the companies
cross-moved to dismiss the proceedings or to stay them and to compel arbitration.
The federal court concluded that , because most of the case required the interpretation of
state law , it would abstain from ordering arbitration . The court then granted the remand
motion , but ordered arbitration on one count of the liquidator’s complaint . The companies
appealed , contending that the federal court had abstained improperly and should have directed
arbitration on all counts.
One issue before the appeal court was whether the federal court’s remand based on a
finding of nonarbitrability followed by abstention was appealable . Another issue was whether
an insolvent insurer’s pre -insolvency agreement to arbitrate all disputes arising out of its
contractual relationships bound the insurer’s liquidator.

——

—

—

—

—

—
—

——

——

—

—
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The companies contended that the parties had intended their arbitration clauses to
encompass a liquidation dispute over the ownership of assets.
The liquidator contended that she was not bound by the insurer’s pre- insolvency
arbitration agreements. She also contended that the state’s interest in regulating insolvent
insurers should outweigh the federal interest in ordering arbitration.
Held: appeal allowed .

1 . The federal court’s abstention- based remand order was final on the issue of
arbitrability , an issue upon which the court had expressly ruled . Because the court’s
arbitrability ruling removed the state court’s power to order arbitration on remand , the order
was immediately appealable .
2. The parties’ underlying dispute over ownership of assets could not have been resolved
without examining and interpreting the contract. Because the dispute was a contractual one, it
should have been arbitrated .
3. The liquidator, who was attempting to enforce the insurer’s contractual rights , was
bound by the insurer’s pre - insolvency agreements.
4. The application of the Federal Arbitration Act did not impair the liquidator’s
substantive remedy under state law . Instead it simply required the liquidator to seek relief
through arbitration . The liquidator presented no evidence that enforcing the arbitration
clauses would disrupt the orderly liquidation of the insolvent insurer. Moreover , she pointed
to no provision in the state insurance code that prohibited the arbitration of suits involving
insolvent insurers.
5. Because the federal court erred when it failed to order arbitration, it followed that its
decision to abstain was also erroneous.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
LS Greengrass, MH Goldstein , JB Gold ( Mound , Cotton & Wollan , New York , NY ) , S
Kaleczyc ( Browning Kaleczyc Berry & Hoven , Helena , MT) for the defendants/appellants.
RR Throssell ( Keller , Reynolds, Drake , Stemhagen & Johnson , Helena , MT ) JC Underhill ,
Jr ( Hugh Alexander & Associates, Denver, CO ) for the plaintiff /appellee .

Before: Wright , Canby , Jr , and Wiggins, Circuit Judges.
Wright , Circuit Judge: The Federal National , an Alabama corporation , and a
Arbitration Act requires courts to compel management agreement with Gaines , an Ohio
arbitration in actions where the parties have corporation .1 Both contracts had arbitration
previously agreed to arbitrate their contractual clauses. Glacier |ias been in liquidation since
disputes. We consider here whether an November 1985 , and Bennett , as its liquidator,
insolvent insurer’ s pre- insolvency agreement to was authorized by an Order of Liquidation to
arbitrate all disputes arising out of its pay claims made under Glacier policies and to
contractual relationships binds the insurer’ s collect reinsurance on those claims. Bennett
liquidator . Because the rights the liquidator demanded payments from Liberty and Gaines.
seeks to enforce are derived primarily from the Both refused to pay , alleging that Bennett
insolvent insurer’ s contracts rather than sought substantially more money than Glacier
Montana’ s insolvency statute , we find it would have been due if solvent . Liberty and
appropriate to enforce the insurer's arbitration Gaines demanded arbitration . Bennett sued
both in Montana state court to recover the
agreement against the state liquidator .
reinsurance
and other payments .
I
Glacier, a Montana corporation , had a quota
share reinsurance contract with Liberty

Defendants removed to federal court on the
basis of diversity and Bennett moved to remand

1 . Gaines is now a Delaware corporation with its principal place of business in Alabama .
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the action to state court . Gaines and Liberty insolvent United States citizen , provided for
cross-moved to dismiss or stay the proceedings arbitration . Ardra removed to district court .
and compel arbitration . The court granted the That court remanded to state court , abstaining
remand motion , but compelled arbitration on from the difficult questions of state liquidation
Count five of the seven-count complaint. It law interpretation . The district court was
concluded that , because the case required careful to note that it had not decided any of the
interpretation of state law and involved matters disputed issues in the case, including the
of important state interest , it would abstain question of arbitrability . Id . at 33 . The Second
under the Colorado River and Burford Circuit dismissed Ardra’ s appeal from the
remand order, citing Thermtron for the
doctrines.
Defendants appealed , contending that the proposition that the proper vehicle for review of
,
district court abstained improperly and should a remand order is mandamus not appeal .
Although the court concluded that a
have directed arbitration on all counts.
mandamus petition was appropriate , it
II
distinguished the facts from cases where the
It is a question of first impression in this remand order had the effect of conclusively
circuit whether a district court’ s remand based determining a disputed question:
on a finding of nonarbitrability followed by
In the present case, unlike Karl Koch , there
abstention is appealable .
is nothing conclusive about the district
28 U .S .C. § 1447(d ) provides, with one
court’ s order. In Karl Koch , the collateral
exception not pertinent here , that “ [a] n order
dispute was whether the merits of the
remanding a case to the State court from which
litigation should be decided in state court or
it was removed is not reviewable by appeal or
in federal court ; the district court , in
otherwise ... .” Despite its all- inclusive
remanding the matter to state court ,
language, that section must be read in
conclusively determined that issue. Here the
conjunction with section 1447(c) , which
collateral issue is whether the matter should
requires the district court to remand a case
be adjudicated by an arbitrator . The district
when “ it appears that the case was removed
court did not , by remanding to state court ,
improvidently and without jurisdiction ...
resolve that issue. ... Accordingly , we
Thermtron Products , Inc . v . Hermansdorfer ,
conclude that the abstention- remand order
423 U .S . 336, 345 ( 1975). Section 1447(d )
here is not a final order. . ..
thus precludes review only of remand orders
Ardra , 842 F.2d at 35. Ardra thus
issued pursuant to section 1447(c). Id . at 346.
acknowledges that a remand order that
The district court remanded on abstention conclusively determines an issue is final and
grounds , rather than grounds enumerated in appealable.
section 1447(c ). The court did so after
We have allowed an appeal of a remand
expressly ruling that only one of the
complaint’ s seven counts “ involves an issue order where the court’ s action resulted in a final
which is arbitrable. ” Because the court’s determination . In Pelleport Investors , Inc . v .
abstention- based remand decided the merits of Budco Quality Theaters, 741 F. 2d 273 (9th Cir.
appellants’ arbitration claim , it is a final 1984), we upheld appealability on the ground
collateral order, appealable under 28 U .S .C. that the part of the district court’ s remand order
that definitively ruled on the validity and
§ 1291 .
meaning of the parties’ forum-selection
The Second Circuit has similarly held that a
was final under section 1291 and
remand order that conclusively determines a agreement
under the Cohen doctrine .
therefore
appealable
collateral disputed question is final and
v . Beneficial Industrial Loan Corp . , 337
appealable. Karl Koch Erecting Co . v . New York Cohen
. S. 541 , 546 (1949) (an order is appealable
Convention Center Development Corp . , 838 U
it conclusively determines a collateral
when
F. 2d 656 ( 2d Cir . 1988). That case was further
question ).
elaborated upon in Corcoran v . Ardra Ins . Co . disputed
the
present case , the district court ’ s
In
Ltd . , 842 F. 2d 31 ( 2d Cir. 1988 ). Ardra, a
Bermudian citizen , moved in state court to abstention- based remand order was final on the
compel arbitration on the ground that its issue of arbitrability , an issue upon which the
reinsurance agreements with Nassau , an court expressly ruled . Because the court ’ s

^
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arbitrability ruling removed the state court’s
power to order arbitration on remand , the order
was immediately appealable .

Ill
The appellants contend that the parties
intended their arbitration clauses to encompass
a liquidation dispute over asset ownership. We
must determine what disputes the parties
intended to arbitrate and whether this dispute
fits in that category . The arbitration clause in
the contract between Gaines and Glacier
provides:

It is understood and agreed that if any
differences shall arise as to the interpretation
or construction of any part or parts of this
Agreement the question shall be submitted
to arbitration .
The arbitration clause in the quota share
reinsurance contract between Liberty and
Glacier reads:
Should any differences of opinion arise
between the Reinsurer and Glacier General
which cannot be resolved in the normal
course of business with respect to the
interpretation of this Contract or the
performance of the respective obligations of
the parties under this Contract , the
difference shall be submitted to arbitration .
Both clauses are standard in the insurance
industry .
The Federal Arbitration Act ( FAA ) has
established a federal policy favoring arbitration
and the courts are required to “ rigorously
enforce agreements to arbitrate . ” Shearson/
American Express , Inc . v . McMahon , 482 U .S .
220 ( 1987 ) (quoting Dean Witter Reynolds v.
Byrd , 470 U .S . 213, 221 (1985 )). Further,
“ questions of arbitrability must be addressed
with a healthy regard for the federal policy
favoring arbitration ” with “ any doubts
concerning the scope of arbitrable issues . ..
resolved in favor of arbitration . ” Moses H .
Cone Hospital v. Mercury Construction Corp .,
460 U .S . 1 , 24-25 ( 1983).
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With that standard in mind , at least three
courts interpreting arbitration clauses similar to
those here have permitted arbitration against a
liquidator. Schacht v. Beacon Ins . Co. , 742
F. 2d 386 , 391 (7th Cir . 1984) (ordering

arbitration where the arbitration clause
“ arguably covers ” the disputed issues);
Ainsworth v. Allstate Insurance Co. , 634 F.
Supp . 52 ( W . D. Mo. 1985); Bernstein v .
Centaur Insurance Co. , 606 F. Supp. 98
(S . D. N . Y . 1984).2 In each case , the insolvent
insurer did not explicitly agree to arbitrate
disputes that might require interpretation of a
state’ s liquidation statute . Nevertheless , each
court compelled arbitration because the
disputes arose out of the parties’ pre-liquidation
contracts.

Although we have not decided this issue in
the liquidation context , the Ninth Circuit
Bankruptcy Appellate Panel has compelled
arbitration of a federal bankruptcy claim when
it found that the claims against the bankrupt
company arose from the parties’ contractual
relationship . Mor- Ben Ins . Mktg . Corp . v .
Trident General Ins . Co. , 73 B . R . 644 ( Bankr.
9th Cir. 1987).3 The Panel said that it was the
“ intent of the parties upon entering the
agreement to settle their disputes through
arbitration . ” Id . at 647. Although the
bankruptcy statute plays some role , the Panel
found that the real issue was determining the
“ validity and amount of the insurers’ claims. ”
Id . Because the underlying dispute required
contract interpretation , it fell within the scope
of the arbitration clause.
These arbitration clauses focus on contract
interpretation and performance. Arbitration
should have been ordered if the liquidator
sought to enforce Glacier’ s contractual rights.
The parties’ underlying dispute over ownership
of assets cannot be resolved without examining
and interpreting the contract . Because this
dispute is in essence a contractual one , it
should be arbitrated . And because the
liquidator , who stands in the shoes of the

2. In Bernstein, the parties did not allege that the dispute fell outside the arbitration agreement; instead ,
Bernstein argued that there was no dispute at all . Nevertheless, the court concluded that there was an
arbitral dispute .
3. The arbitration clause in Mor -Ben provides: “ All differences of whatever nature, arising out of this
agreement, shall be submitted to a court of arbitration in London. ... ” Id . at 646.
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insolvent insurer,4 is attempting to enforce
Glacier’ s contractual rights, she is bound by
Glacier’ s pre- insolvency agreements .
We reach this conclusion even though we
recognize that Montana has conferred on the
liquidator broad jurisdiction over insurance
insolvency proceedings and complete control
and authority over the insolvent’ s assets. Mont .
Code Ann . § 33-2-1308 (1991 ). Until the
contractual dispute regarding ownership of the
assets is resolved , however, the authority
the Montana insolvency statute grants the
liquidator does not vest. Only if a court or
arbitrator determines that the funds belong to
Glacier does that money become part of the
estate that the liquidator will distribute.
The liquidator contends that Montana 's
interest in regulating insolvent insurers should
outweigh the federal interest in ordering
arbitration . Application of the FAA does not
impair the liquidator’s substantive remedy
under Montana law . Instead it simply requires
the liquidator to seek relief through arbitration .
The liquidator has presented no evidence that
enforcing the arbitration clauses here will
disrupt the orderly liquidation of the insolvent
insurer. Moreover , she points to no provision in
the Montana Insurance Code that prohibits the
arbitration of suits involving insolvent insurers.

Our decision in State of Idaho ex rel . Soward
v. United States, 858 F.2d 445 (9th Cir . 1988),
cert , denied , 490 U .S . 1065 ( 1989), further
erodes the liquidator's argument that the state’ s
interest should outweigh the federal interest in
enforcing arbitration clauses. Soward was a
creditor priority dispute .
Idaho’s Director of Insurance sought a
declaratory judgment that the state liquidation
scheme prevailed over the federal superpriority statute because it was a regulation of
the “ business of insurance ” under the
McCarran -Ferguson Act . We said that as soon

as a liquidation order is filed , neither the
insurance company nor the policy holders exist
any longer . All that remains is a statutory
receiver and creditors of the insolvent’ s estate .
The priority provision regulates the
relationship between a debtor and its creditors
and cannot be described as regulating the
“ business of insurance ” . We concluded that
the federal priority statute preempted the state
statute . Id . ; see also Gordon v. Department of
Treasury, 846 F. 2d 272 (4th Cir.) , cert ,
denied , 488 U .S. 954 ( 1988 ); Phillips v .
Lincoln Natl Health and Cas. Ins . Co. , 114 F.
Supp. 1297 ( D. Colo. 1991 ) (adopting Soward
and recognizing that though Colorado has an
encompassing regulatory scheme for liquidating
insolvent insurers, it does not have a law like
Article 74 of the New York insurance code that
establishes that the liquidation of insurance
companies is the “ business of insurance ” ); hut
see Fabe v. United States Department of
Treasury , 939 F. 2d 341 (6th Cir . 1991 ) , cert .
, 60 USLW 3689
granted ,
S. Ct .
( May 18, 1992 ) (Ohio insurance liquidation
priority statute was state regulation which
protected interests of insured and was protected
from federal preemption as law which regulates
the “ business of insurance ” ). Under Soward ,
once a insurer becomes insolvent , the state’s
interest in exclusive jurisdiction is materially
reduced .

The arguments for arbitration are persuasive .
Although Montana has a comprehensive
insurance regulatory scheme , the liquidator is
unable to show how arbitration would harm her
interests or that the parties did not intend to
enforce their arbitration clauses when a party
became insolvent. Even if the state retains
some interest in the regulation of insolvent
insurers , the trend toward arbitration of
controversies
implicating
policy
public
concerns such as securities and employment5

4. Appellee contends that she is not bound by Glacier’ s pre- insolvency agreements. Although Montana
courts have not decided this issue, those courts addressing this question have found that the liquidator
stands in the insolvent’s shoes . Kemper Reinsurance Co . v . Corcoran , 569 N . Y .S.2d 951 , 954 ( N . Y .
App. Div . 1991 ), affd , 582 N . Y .S.2d 58 ( 1992); In re Allstar Ins. Corp . , 332 N . W .2d 828 (Wis. App.
1983), appeal dismissed , 461 U .S . 951 ( 1983); Commonwealth v . Central Penn Natl Bank , 375 A .2d
874 ( Pa . Commw . Ct . 1977). At any rate , if the liquidator wants to enforce Glacier’s rights under its
contract , she must also assume its perceived liabilities .
5. Gilmer v. Interstate / Johnson Lane Corp ., ( 1991 ) 1 ADRD ( North America) H 80-020; 111 S. Ct . 1647
( 1991) (compelling arbitration of employment discrimination claim ); ShearsonfAmerican Express , Inc .
v . McMahon , 482 U.S . 220 ( 1987) .
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paves the way for acceptance of arbitration in
the liquidation setting .

Our rejection of the McCarran-Ferguson
presumption in liquidation proceedings in
Soward , 858 F. 2d at 455 , should extend to the
case before us because the liquidator is unable
to explain why she is entitled to an advantage
that the insolvent company whose position she
now occupies did not have . Neither does she
articulate how arbitration interferes with a valid
state regulatory purpose .

IV
Because we decide that the district court
erred when it failed to order arbitration , it
follows that its decision to abstain was also
erroneous. We find that the parties intended to
arbitrate the disputes at issue here. We remand
to the district court to enter an order compelling
arbitration on all counts of the complaint .
REVERSED.
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