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NEW DEVELOPMENTS
[H 75-000] International Arbitration Act 1974

—

proposed amendment

The ICSID Implementation Act 1990 , assented to on 18 December 1990, will , when
proclaimed , allow Australia to ratify the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States (signed by Australia on 24 March 1975 ). The
Convention ( reproduced at 1( 50- 140) establishes the International Centre for Settlement of
Investment Disputes ( “ the Centre ” ) , which provides facilities for conciliation and arbitration of
investment disputes between Contracting States and nationals of other Contracting States.
The Act proposes to implement Chapters II to VII of the Convention , which will be given the
force of law in Australia .
The relevant provisions of the Act are reproduced below .

“ PART 1 - PRELIMINARY
Short title

1 This Act may be cited as the ICSID Implementation Act 1990 .
Commencement
2(1) Part 1 commences on the day on which this Act receives the Royal Assent.
( 2) The remaining provisions of this Act commence on a day to be fixed by Proclamation ,
being a day not earlier than the day on which the Convention on the Settlement of
Investment Disputes between States and Nationals of Other States , signed by Australia on
24 March 1975 , enters into force for Australia .
(3) If the remaining provisions of this Act do not commence under subsection ( 2 ) within
the period of 6 months beginning on the day on which the Convention referred to in
subsection ( 2 ) enters into force for Australia, they commence on the first day after the end of
that period .

3

PART 2 - AMENDMENTS OF THE INTERNATIONAL
ARBITRATION ACT 1974
Principal Act
3 In this Part , ‘Principal Act’ means the International Arbitration Act 1974 .
4 After Part III of the Principal Act the following Part is inserted:
‘PART IV - APPLICATION OF THE CONVENTION ON THE
SETTLEMENT OF INVESTMENT DISPUTES BETWEEN
STATES AND NATIONALS OF OTHER STATES

Division 1
Interpretation
31 ( 1 )

—

Preliminary

In this Part:

“ award” includes:
(a ) an interpretation of an award under Article 50; and
( b) a revision of an award under Article 51 ; and
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(c ) an annulment of an award under Article 52;

“ Department” means the Department of the Commonwealth primarily
responsible for matters relating to foreign affairs;
“ Investment Convention ” means the Convention on the Settlement of
Investment Disputes between States and Nationals of Other States signed by
Australia on 24 March 1975 , the English text of which is set out in Schedule 3;
“ Secretary” means the Secretary to the Department.
( 2 ) Except so far as the contrary intention appears , a word or expression used in this
Part and in the Investment Convention ( whether or not a particular meaning is given
to it in the Investment Convention ) has , in this Part , the same meaning as it has in the
Investment Convention .
(3 ) A reference in this Part to a numbered Article is a reference to the Article so
numbered in the Investment Convention .

Division 2

—

Investment Convention

Application of Investment Convention to Australia
32 Subject to this Part , Chapters II to VII ( inclusive ) of the Investment Convention
have the force of law in Australia .
Award is binding

33( 1 )

Act

An award is binding on a party to the investment dispute to which the award

relates.

An award is not subject to any appeal or to any other remedy , otherwise than in
accordance with the Investment Convention .

(2 )

Investment Convention awards to prevail over other laws
34 Other laws relating to the recognition and enforcement of arbitral awards,
including the provisions of Parts II and III , do not apply to:
(a ) a dispute within the jurisdiction of the Centre; or
( b ) an award under this Part .

Recognition of awards

35( 1 ) The Supreme Court of each State and Territory is designated for the purposes
of Article 54.
An award may be enforced in the Supreme Court of a State or Territory as if the
award had been made in that State or Territory in accordance with the law of the State
or Territory .

(2 )

Division 3

—

Miscellaneous

Evidence relating to Investment Convention
36( 1 ) A certificate purporting to be signed by the Secretary and stating that a
country specified in the certificate is, or was at a time so specified , a Contracting
State is , upon mere production , receivable in any proceedings as prima facie evidence
of that fact .
(2) The Secretary may , by signed instrument , delegate the power to sign a
certificate under subsection ( 1 ) to the holder of a specified office in the Department .
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Representation in proceedings

37( 1 ) A party appearing in conciliation or arbitration proceedings may appear in
person and may be represented:
(a ) by himself or herself ; or
( b ) by a duly qualified legal practitioner from any legal jurisdiction of the party’ s

choice; or
(c ) by any other person of the party’ s choice.

A legal practitioner or a person referred to in paragraph ( l )( b) or (c )
respectively , while acting on behalf of a party to conciliation or arbitration
proceedings, is not thereby to be taken to have breached any law regulating admission
to, or the practice of , the profession of the law within the legal jurisdiction in which
the proceedings are being conducted .
( 2)

(3) Where conciliation or arbitration proceedings are conducted on the basis of
documents and other materials , the documents and materials may be prepared and
submitted by any legal practitioner or person who would , under subsection ( 1 ), be
entitled to appear in those proceedings, and , in such a case , subsection ( 2) applies
with the same force and effect to such a legal practitioner or person .
Judiciary Act

38 A matter arising under this Part , including a question of interpretation of the
Investment Convention for the purposes of this Part , is not taken to be a matter
arising directly under a treaty for the purposes of section 38 of the Judiciary Act
1903:

New Schedule
5 The Principal Act is amended by adding at the end the Schedule set out in the Schedule
to this Act .

PART 3 - AMENDMENTS OF THE INTERNATIONAL
ORGANIZATIONS (PRIVILEGES AND IMMUNITIES) ACT 1963
[ not reproduced ]

SCHEDULE

Section 5

SCHEDULE TO BE INSERTED IN THE INTERNATIONAL
ARBITRATION ACT 1974

‘SCHEDULE 3

Subsection 31( 1 )

CONVENTION ON THE SETTLEMENT OF INVESTMENT DISPUTES
BETWEEN STATES AND NATIONALS OF OTHER STATES

[ Not reproduced . See 1(50-140 in the “ International ” tab]

[1( 75-010] Draft introductory brochure outlines rules and model clauses of the Asia/Pacific
Center
The Asia/Pacific Center for the Resolution of International Business Disputes released a draft
of its new introductory brochure in November 1990. Operating under the aegis of the American
Doyles Dispute Resolution Practice — Asia

•Pacific

^[

75-010

65,034

New Developments

[Next page is 65,071]

Arbitration Association , the Asia/ Pacific Center offers arbitration and other dispute resolution
services throughout the Pacific rim .
The introductory brochure in draft form is reproduced below .
“

I . INTRODUCTION

The Asia/ Pacific Center for the Resolution of International Business Disputes was founded
in 1985 in recognition of the explosive growth of trade and investment in the Asia/ Pacific
region . The increasing volume of international business has created a compelling need for
fast , effective , and reliable dispute resolution mechanisms.

Headquartered in San Francisco, the Asia/ Pacific Center offers arbitration and other dispute
resolution services throughout the Pacific rim together with highly qualified arbitrators ,
mediators and conciliators carefully selected from most countries of the Region . The Center ,
through relationships with other arbitration and dispute resolution agencies , can assist
parties desiring to conduct dispute resolution proceedings in any Pacific rim country . Center
offices are located in Los Angeles, San Diego , Irvine , Seattle and Honolulu .
The Asia/ Pacific Center, operating under the aegis of the American Arbitration Association
( “ AAA ” ) , benefits from AAA expertise in arbitration , mediation and other dispute
resolution mechanisms applied to commercial disputes , both domestic and international .
The Center has access to the network of AAA offices and co-operative agreements with
established arbitration institutions and dispute centers around the world . The AAA
Administers more than 58 ,000 cases each year; California is the venue for more commercial
cases than any other state.

II. THE OPERATION AND ACTIVITIES OF THE ASIA/PACIFIC CENTER
The Center provides the Asia/ Pacific region 's business community with a well organized
neutral administrative structure, an experienced staff , qualified translators, and an ample
supply of qualified and carefully selected commercial arbitrators, mediators and others
skilled in dispute resolution . Educational activities of the Center include international
conferences, seminars and meetings, as well as training of arbitrators and mediators. Visits
by scholars , students and practitioners from every country are encouraged .
Guidance for Center activities is provided by the Advisory Council , composed of
distinguished international lawyers , business professionals , scholars , and members of the
judiciary , residing in a number of Pacific rim countries. The Executive Committee of the
Advisory Council provides ongoing oversight of the Center during the interval between
meetings of the Advisory Council . Within the Executive Committee are Center Operating
Committees for arbitrator/conciliator qualification and development , rules and procedures,
and continuing education and development .

IH. INTERNATIONAL COMMERCIAL ARBITRATION AND RELATED
DISPUTE RESOLUTION PROCESSES
International commercial arbitration today is an important resource of the international
business community and serves to resolve a wide variety of international commercial
disputes. It has become the preferred mechanism for the resolution of international
commercial disputes for several reasons: privacy ; freedom from the intrusion of national
courts and the application of national procedural law; party autonomy in the choice of
arbitrators , arbitration situs , and the selection of rules governing the proceedings; and a
flexible , informal process, less adversarial than litigation and conducive to settlement.
Treaties and conventions ensure simple and expeditious enforcement of arbitral agreements
and awards virtually all over the world.
Other dispute resolution procedures favored by the international business community
include mediation , conciliation , minitrials , neutral facilitation , factfinding, advisory
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arbitration and others can be used in conjunction with arbitration; all provide important
alternatives to litigation . Arbitration and all of these processes are available through the
Center.

IV . RULES AND PROCEDURES OF THE ASIA/PACIFIC CENTER
The Asia/Pacific Center administers international commercial cases under various
arbitration , conciliation and mediation rules , within the United States and throughout the
Pacific rim . The Center’ s philosophy is to allow the parties maximum autonomy in their
agreement as to the rules governing their arbitration or other dispute resolution process.
The Center has adopted International Arbitration Rules providing for institutional
administration which incorporate many accepted procedures reflected in the Arbitration
Rules adopted in 1976 by the United Nations Commission on International Trade Law
( UNCITRAL ). The Center also provides services under arbitration clauses specifying other
rules and procedures including the UNCITRAL Rules, and will act as appointing authority
and assist in the handling of cases.
The Commercial Arbitration Rules of the AAA augmented by the AAA Supplementary
Procedures for International Commercial Arbitration and the Guidelines for Expediting
Larger, Complex Commercial Arbitrations , may be applied by the Center to business
disputes.

The Center has adopted International Conciliation Rules for institutional administration
pursuant to international conciliation practices reflected in the UNCITRAL Conciliation
Rules adopted in 1985. International commercial dispute resolution utilizing mediation or
conciliation pursuant to the Center’s International Mediation Rules is also available.
The Center, recognizing that international disputes often present unique procedural
problems , provides for institutional administration but allows the parties full discretion to
select appropriate neutrals and procedures. Thus , the International Arbitration Rules
authorize the Center to resolve procedural impasses; grant arbitrators broad powers to carry
out their duties; and accommodate multiple parties who are often involved in international
arbitration .

Flexibility in the resolution of an international commercial dispute also is available through
the following administrative options:
1 . The dispute resolution proceeding can be held outside the United States , under the
Center’s Rules, with support services provided by a co-operating agency in the
country chosen as the situs;
2. The dispute resolution proceeding can be held in the United States, under the rules or
administrative control of one of the co-operating agencies, but at the premises of the
Center or any AAA office;

3. Dispute resolution under the UNCITRAL Rules can be held anywhere in the world ,
with the Center or co-operating agency designated to appoint neutrals or provide
administered services.
The Rules and Procedures described above are available for convenient reference and
consideration .
V . MODEL CLAUSES
1 . Recommended Contract Clause:

Any controversy or claim arising out of or relating to this contract or the breach thereof ,
shall be settled by arbitration in accordance with the International Arbitration Rules of the
Asia/ Pacific Center for the Resolution of International Business Disputes, and judgment
Doyles Dispute Resolution Practice — Asia
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upon the award rendered by the arbitrator(s) may be entered in any Court having jurisdiction
thereof .
Parties may wish to consider the following additions:
a . The law to be applied .
b . The locale of the hearings.
c. Qualifications of the arbitrator(s).
d . Whether a reasoned award is required.

e. The language of the proceeding .

2. Recommended Submission Clause:
We , the undersigned parties, hereby submit to arbitration under the International Arbitration
Rules of the Asia/Pacific Center for the Resolution of International Business Disputes the
following controversy: (cite briefly ). We further agree that the above controversy be
submitted to (one ) ( three ) arbitrator(s) selected from the panels of arbitrators of the
Asia/Pacific Center . We further agree that we will faithfully observe this agreement and the
Rules and that we will abide by and perform any award rendered by the arbitrator(s) and that
a judgment of the court having jurisdiction may be entered upon the award .
3. For Mediation or Conciliation of Disputes:
If a dispute arises out of or relates to this contract , or the breach thereof , the parties agree
first to try in good faith to settle the dispute by mediation under the International Mediation
Rules of the Asia/Pacific Center, ( insert if desired: before resorting to arbitration .
Thereafter , any remaining unresolved controversy or claim arising out of or relating to this
contract , or the breach thereof , shall be settled by arbitration in accordance with the
International Arbitration Rules of the Asia/ Pacific Center , and judgment upon the award
rendered by the Arbitrator( s ) may be entered in any Court having jurisdiction ) .
4. Standard AAA Contract Arbitration Clause:
Any controversy or claim arising out of or relating to this contract or the breach thereof ,
shall be settled by arbitration in accordance with the Commercial Arbitration Rules and the
International Arbitration Procedures of the American Arbitration Association , and judgment
upon the award rendered by the Arbitrators) may be entered in any Court having
jurisdiction thereof .

5. Use of the AAA as the Appointing Authority and Administrator; under UNCITRAL:
Parties who agree to arbitrate under the UNCITRAL Arbitration Rules, and to have the
AAA act as the appointing authority and provide the administrative services described in
this booklet , may use the following clauses:
Any dispute, controversy , or claim arising out of or relating to this contract , or the breach ,
termination , or invalidity thereof , shall be settled by arbitration in accordance with the
UNCITRAL Arbitration Rules in effect on the date of this contract.
The appointing authority shall be the Asia/Pacific Center of the American Arbitration
Association .
The case shall be administered by the American Arbitration Association in accordance with
its “ Procedure for Cases under the UNCITRAL Arbitration Rules. ”
Note: Parties may wish to consider adding :
(a ) The number of arbitrators shall be
(one or three ).
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( b) The place of arbitration shall be
( town or country ).
( c ) The language( s) to be used in the arbitral proceedings shall be
6. Use of the AAA as the Appointing Authority , without Administrative Serices; under
UNCITRAL:

Any dispute , controversy , or claim arising out of or relating to this contract , or the breach ,
termination , or invalidity thereof , shall be settled by arbitration in accordance with the
UNCITRAL Arbitration Rules in effect on the date of this contract.
The appointing authority shall be the Asia/Pacific Center of the American Arbitration
Association .

Note : Parties may wish to consider adding :
(a ) The number of arbitrators shall be
(one or three).
( b) The place of arbitration shall be

(town or country ).
(c) The language( s) to be used in the arbitral proceedings shall be
In the event that parties use this model clause , the arbitral tribunal, exercising its right under
Article 15 of the UNCITRAL Arbitration Rules to conduct the arbitration in such manner as
it considers appropriate , may request the AAA to provide the administrative services
described in this booklet.

7 . UNCITRAL Conciliation Procedures: Recommended Clause
A . Model Conciliation Clause:
Where, in the event of a question , difference or dispute arising out of or relating to this
contract , the parties wish to seek an amicable settlement of the matter by conciliation , the
conciliation shall take place in accordance with the UNCITRAL Conciliation Rules as at
present in force .

The Asia/Pacific Center of the American Arbitration Association shall facilitate the conduct
of the conciliation:
( 1 ) at the request of any party , by recommending the names of suitable individuals to act

as conciliator:
(2) at the request of all parties, by directly appointing one or more conciliators; and
(3) in all cases, by administering the proceedings in accordance with its “ Procedures for

Cases Under the UNCITRAL Conciliation Rules. "
B . Parties may wish to consider adding:
( 1 ) the number of conciliators shall be
( 2) the place of conciliation shall be

[ 1 , 2, or 3];

; and

(3) the language(s) to be used in the conciliation shall be
C. Procedures for Cases Under the UNCITRAL Conciliation Rules:
The International Mediation Rules of the AAA for the Asia/Pacific Center shall apply except
where they may be inconsistent with the UNCITRAL Conciliation Rules, in which case the
UNCITRAL Rules shall apply ."
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[1( 75-011] Changes to the Uniform Arbitration legislation scheme

Substantial amendments have been made to the Uniform Arbitration Acts in a number of
jurisdictions. (See 1(41-320 for a list of the Australian Uniform Arbitration Acts. ) These changes
are part of the ongoing process of updating and unifying Australia’ s arbitration legislation . It is
expected that these changes will be adopted by all of the Australian jurisdictions.
These amendments to the arbitration legislation of New South Wales and the Northern
Territory are contained in :
Commercial Arbitration ( Amendment ) Act ( NSW ) ,
• the
December 1990, effective 25 January 1991 ; and

No 100 of 1990 , assented to 13

the Commercial Arbitration Amendment Act ( NT ) , No 4 of 1991 , assented to 7 March 1991
• and
effective 1 April 1991 .
The changes have already appeared in the text of the recently introduced Queensland
legislation (Commercial Arbitration Act 1990 (Qld )). Also, the Australian Capital Territory has
introduced mirror amending legislation , but it is still at the Bill stage .

Outline of the changes
The highlights of these changes can be summarised as follows. The principal sections referred
to below are identical across all of the Uniform Acts (see 1( 41 -330 for a comparative table of the
legislation ).
1 . Representation ( sec 20 )

Under the present section , a party may be represented by a legal practitioner or other
representative if the arbitrator or umpire gives leave. Additionally , an incorporated or
unincorporated body may be represented by an officer , employee or agent .
The new section extends these provisions . A party can now be legally represented whenever:

• the other party is so represented;
• if all the parties agree; or
if the value of the claim exceeds a certain amount ($A20 000 , subject to change by
• regulation
).
,

In addition , a party may be represented by a person who is not a legally qualified person , if all
parties agree .
A legal practitioner from outside the State is brought within the new provisions and is given
immunity from prosecution under the applicable legal profession legislation .

2. Consolidation of arbitration proceedings ( sec 26 )
Previously the parties could consolidate proceedings either through agreement or by a court
order . The new section proposes that arbitrators can now make orders for the consolidation of
proceedings. Different procedures are prescribed , according to whether the proceedings have the
same or different arbitrators or umpires.

Procedural directions are provided and the role of the court becomes one of review . The
grounds upon which a consolidation can be ordered remain substantially the same. Also , parties to
two or more arbitration proceedings remain free to agree on the consolidation of these proceedings.
3. Other forms of dispute resolution ( sec 27 )
The existing section provided that , unless agreed to by the parties in writing , an arbitrator

may order the parties to take such steps as the arbitrator thinks fit to achieve a settlement of a
dispute . This may include attendance at a conference conducted by the arbitrator, either without
proceeding to or while continuing with the arbitration .
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Under the new provision the parties are free to seek settlement by mediation , conciliation or
other similar means. The parties may also authorise an arbitrator to act as a mediator, conciliator or
other form of non-arbitral intermediary . Any arbitrator acting in this capacity is expressly bound
by the rules of natural justice unless the parties agree otherwise . These procedures may include a
conference , and they can occur either before , during or after an arbitration has commenced .

This requirement of natural justice may limit non-arbitral intervention pursuant to this section
to those forms of ADR such as the mini -trial and like procedures. This is because the right to hear
and be heard is an entrenched principle of fairness at common law . Furthermore it cannot be
assumed that the reference to natural justice in the new sec 27 will be read down to accord with an
agreement of the type contemplated by sec 22(2), which allows the parties to agree that the
arbitrator may determine any issue “ by reference to considerations of general justice and
fairness” .

4. Judicial review of awards ( sec 38 )
The court must not grant leave to a party to appeal on a question of law , unless the court is
satisfied that:

• there has been a manifest error of law on the face of the award; or
there is strong evidence that the arbitrator made an error of law and the determination of the
• question
will add to the certainty of commercial law .
In addition to the satisfaction of one of the above grounds is the existing requirement that the
court be satisfied that determination of the question could substantially affect the rights of a party .

5. Delays of proceedings ( sec 46 )
The first change to sec 46 inserts a requirement that each party to arbitration proceedings
exercise due diligence in the conduct of arbitration proceedings.
Secondly , the grounds under which the court may intervene when delay is at issue have been
re-expressed . The court must now be satisfied that the delay is inordinate and inexcusable and will
present a real risk to a fair trial or to the interests of other parties.
The amending legislation also incorporates a number of textual changes to assist in providing
a uniform approach .
Effect of the federal legislation

Both the New South Wales and Northern Territory amending Acts have removed Pt VII of the
principal legislation . This Part dealt with the recognition of foreign awards and agreements in
accordance with the 1958 UN Convention on the “ Recognition of Foreign Arbitral Awards ”
( reproduced at 1( 50-120).
This change removes the possibility that existed of a constitutional “ inconsistency ” challenge
based upon the provisions of the federal International Arbitration Act 1974 (Cth ) that deal with
recognition of foreign awards. (The federal Act is reproduced at 1(41-200. ) This amendment brings
the New South Wales legislation in line with most of the other Australian jurisdictions (see
comparative table at 1( 41-330 ).

Extract of amending legislation
Below is an extract of the principal amending provisions of the New South Wales Act. To
gauge the impact of the changes subscribers can refer to the Victorian legislation ( reproduced at
1( 41-300) which has not yet been amended. The principal provisions of the New South Wales and
Victorian Acts, prior to these recent amendments, were identical .
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“ SCHEDULE 1 - PRINCIPAL AMENDMENTS

(Sec . 3)

(1) Section 4 ( Definitions):

Omit section 4(3) , insert instead:
(3 ) A reference in this Act to an arbitrator includes , in a case where there are 2 or

more arbitrators , a reference to the arbitrators.
( 2) Section 20:

Omit the section , insert instead:

Representation
20. ( 1 ) A party to an arbitration agreement may be represented in proceedings before
the arbitrator or umpire by a legal practitioner , but only in the following cases:
(a ) where a party to the proceedings is, or is represented by , a legally qualified

person;
( b) where all the parties agree;
(c ) where the amount or value of the claim subject to the proceedings exceeds
$20 ,000 or such other amount as is prescribed instead by regulation; or
(d ) where the arbitrator or umpire gives leave for such representation .
(2) A party to an arbitration agreement may be represented in proceedings before the
arbitrator or umpire by a representative who is not a legal practitioner, but only in the

following cases:

is an incorporated or unincorporated body and the
representative is an officer, employee or agent of the body;

(a ) where the party

( b ) where all the parties

agree; or

(c ) where the arbitrator or umpire gives leave for such representation .

(3) If a party applies for leave permitting representation by a legal practitioner or
other representative , it shall be granted if the arbitrator or umpire is satisfied:
(a ) that the granting of leave is likely to shorten the proceedings or reduce costs; or
( b ) that the applicant would , if leave were not granted , be unfairly disadvantaged .
(4) A party is entitled to be represented by a legal practitioner or other representative
on leave granted under subsection (3) , notwithstanding any agreement to the contrary

between the parties.
(5) A person not admitted to practise in New South Wales shall not be taken to have

committed an offence under or breached the provisions of the Legal Profession Act
1987 or any other Act merely by representing a party in arbitration proceedings in
New South Wales.
(6) A reference in this section to:
(a ) a legal practitioner shall be read as a reference to a person who is admitted or
entitled to practise as a barrister, solicitor or legal practitioner in New South
Wales or in any other place , whether within or outside Australia ; and
( b) a legally qualified person shall be read as a reference to:
( i ) such a legal practitioner; or

H75-011
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( ii )

a person who, though not such a legal practitioner, has such
qualifications or experience in law ( whether acquired in New South
Wales or in any other place , whether within or outside Australia ) as, in
the opinion of the arbitrator or umpire , would be likely to afford an
advantage in the proceedings.

(3) Section 26:

Omit the section , insert instead:

Consolidation of arbitration proceedings
26. ( 1 ) The following provisions of this subsection apply to arbitration proceedings
all of which have the same arbitrator or umpire:
(a ) the arbitrator or umpire may , on the application of a party in each of the
arbitration proceedings, order:
( i ) those proceedings to be consolidated on such terms as the arbitrator or
umpire thinks just ;
( ii ) those proceedings to be heard at the

same time , or one immediately after

the other; or
( iii ) any of those proceedings to be stayed until after the determination of any

of them;

or fails to make such an order, the Court
may , on application by a party in any of the proceedings, make such an order
as could have been made by the arbitrator or umpire.
(2 ) The following provisions of this subsection apply to arbitration proceedings not
all of which have the same arbitrator or umpire:
(a ) the arbitrator or umpire for any one of the arbitration proceedings may , on the
application of a party in the proceeding , provisionally order:
( i ) the proceeding to be consolidated with other arbitration proceedings on
such terms as the arbitrator or umpire thinks just;
( b) if the arbitrator or umpire refuses

( ii ) the proceeding to be heard at the same time as other arbitration
proceedings, or one immediately after the other; or
( iii ) any of those proceedings to be stayed until after the determination of any
of them ;
( b) an order ceases to be provisional when consistent provisional orders have been
made for all of the arbitration proceedings concerned ;
(c ) the arbitrators or umpires for arbitration proceedings may communicate with

each other for the purpose of conferring on the desirability of making orders
under this subsection and of deciding on the terms of any such order;
(d ) if a provisional order is made for at least one of the arbitration proceedings
concerned , but the arbitrator or umpire for another of the proceedings refuses
or fails to make such an order ( having received an application from a party to
make such an order ) , the Court may , on application by a party in any of the
proceedings, make an order or orders that could have been made under this
subsection;
(e ) if inconsistent provisional orders are made for the arbitration proceedings , the
Court may , on application by a party in any of the proceedings , alter the orders
to make them consistent.
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(3) An order or a provisional order may not be made under this section unless it
appears:
(a ) that some common question of law or fact arises in all of the arbitration

proceedings;
( b ) that the rights to relief claimed in all of the proceedings

are in respect of or

arise out of the same transaction or series of transactions; or
(c ) that for some other reason it is desirable to make the order or provisional order .

(4) When arbitration proceedings are to be consolidated under this section , the
arbitrator or umpire for the consolidated proceedings shall be the person agreed on for
the purpose by all the parties to the individual proceedings, but , failing any such
agreement , the Court may appoint an arbitrator or umpire for the consolidated

proceedings .
(5) Any proceedings before an arbitrator or umpire for the purposes of this section
shall be taken to be part of the arbitration proceedings concerned .

(6) Arbitration proceedings may be commenced or continued , notwithstanding that
an application to consolidate them is pending under subsection ( 1 ) or ( 2 ) and
notwithstanding that a provisional order has been made in relation to them under
subsection (2).
(7 ) Subsections ( 1 ) and ( 2 ) apply in relation to arbitration proceedings whether or not

all or any of the parties are common to some or all of the proceedings.
(8) Nothing in subsection ( 1 ) or ( 2) prevents the parties to 2 or more arbitration
proceedings from agreeing to consolidate those proceedings and taking such steps as

are necessary to effect that consolidation .

^

^

(4) Section 27:

Omit the section , insert instead:

Settlement of disputes otherwise than by arbitration
27. ( 1 ) Parties to an arbitration agreement:
(a ) may seek settlement of a dispute between them by mediation , conciliation or
similar means; or
( b ) may authorise an arbitrator or umpire to act as a mediator , conciliator or other
non -arbitral intermediary between them ( whether or not involving a conference
to be conducted by the arbitrator or umpire ) ,
whether before or after proceeding to arbitration , and whether or not continuing with
the arbitration .
(2 ) Where:
(a )

an arbitrator or umpire acts as a mediator , conciliator or intermediary ( with or

without a conference ) under subsection ( 1 ); and
( b ) that action fails to produce a settlement of the dispute acceptable to the parties
to the dispute,
no objection shall be taken to the conduct by the arbitrator or umpire of the
subsequent arbitration proceedings solely on the ground that the arbitrator or umpire
had previously taken that action in relation to the dispute .
(3) Unless the parties otherwise agree in writing, an arbitrator or umpire is bound by
the rules of natural justice when seeking a settlement under subsection ( 1 ).

1(75-011

© 1991 CCH International

- - New Developments

2 6 91

65,079

(4) Nothing in subsection (3) affects the application of the rules of natural justice to

an arbitrator or umpire in other circumstances .

or fixed by an arbitration agreement or
by an order under section 48 for doing any act or taking any proceeding in or in
relation to an arbitration is not affected by any action taken by an arbitrator or umpire
under subsection ( 1 ) .

(5) The time appointed by or under this Act

(6) Nothing in subsection (5 ) shall be construed as preventing the making of an
application to the Court for the making of an order under section 48.

( 5 ) Section 34 ( Costs):

Omit section 34(6 ) , insert instead:
(6) Where in accordance with rules of court an offer of compromise has been made
in relation to a claim to which an arbitration agreement applies, the arbitrator or
umpire shall , in exercising the discretion as to costs conferred on the arbitrator or
umpire by subsection ( 1 ) , take into account both the fact that the offer was made and
the terms of the offer.
(6) Section 38 ( Judicial review of awards):

Omit section 38( 5 ) and (6) , insert instead:
(5) The Supreme Court shall not grant leave under subsection (4)( b ) unless it
considers that:
(a ) having regard to all the circumstances , the determination of the question of law
concerned could substantially affect the rights of one or more parties to the
arbitration agreement; and

Act

( b ) there is:
( i ) a manifest

error of law on the face of the award; or

( ii ) strong evidence that the arbitrator or umpire made an error of law and

that the determination of the question may add , or may be likely to add ,
substantially to the certainty of commercial law .
(6) The Supreme Court may make any leave which it grants under subsection (4)( b)
subject to the applicant complying with any conditions it considers appropriate.
( 7 ) Where the award of an arbitrator or umpire is varied on an appeal under
subsection ( 2 ) , the award as varied shall have effect (except for the purposes of this
section ) as if it were the award of the arbitrator or umpire .

(7) Section 46:

Omit the section , insert instead :

Delay in prosecuting claims
46( 1 ) Unless a contrary intention is expressed in the arbitration agreement , it is an
implied term of the agreement that in the event of a dispute arising to which the
agreement applies it is the duty of each party to the agreement to exercise due
diligence in the taking of steps that are necessary to have the dispute referred to
arbitration and dealt with in arbitration proceedings.
(2 ) Where there has been undue delay by a party , the Court may , on the application

of any other party to the dispute or an arbitrator or umpire , make orders:
(a ) terminating the arbitration proceedings;
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( b) removing the dispute into Court; and
(c) dealing with any incidental matters.

(3) The Court shall not make an order under subsection (2) unless it is satisfied that
the delay:
(a ) has been inordinate and inexcusable; and
( b ) will give rise to a substantial risk of it not being possible to have a fair trial of
the issues in the arbitration proceedings or is such as is likely to cause or to
have caused serious prejudice to the other parties to the arbitration

proceedings.
(8) Part VII (Recognition and Enforcement of Foreign Awards and Agreements):

Omit the Part.
(9) Section 62 (Supreme Court rules):
(a ) Section 62( 1 )(c ):

Omit “ and ” where secondly occurring .

3

( b) Section 62( l )(cl ):

After section 62( 1 )(c ) , insert:
(cl ) offers of compromise in relation to claims to which arbitration agreements

apply; and

(10) Section 63 (District Court rules):
(a) Section 63( 1 )( b):

Omit “ and ” where thirdly occurring;
( b) Section 63( 1 )( bl ):

After section 63( 1 )( b), insert:
( bl ) offers of compromise in relation to claims to which arbitration agreements
apply; and

( 11) Schedule 2 (Convention on the Recognition and Enforcement of Foreign Arbitral
Awards):

Omit the Schedule .

[1175-012] International commercial arbitration: an extraordinary year
At the end of 1990 the International Court of Arbitration , which administers arbitrations
pursuant to the procedural rules of the International Chamber of Commerce ( ICC ) , had 765 cases
pending with the total amount in contention exceeding $US15 billion . The cases involved parties
and arbitrators from over 90 countries.
Other highights of International Court of Arbitration 's annual report include:

• requests for arbitration increasing by 18% over the preceding year;
the court receiving its 7 ,000 th request to administer an arbitration , the second half of these
• claims
was registered in a period of 12 years as opposed to the 55 years it took to reach the
halfway mark;

of the cases filed in 1990, 85% were based on contracts entered into post-1980 (62% on
• contracts
entered into during or after 1985) ;

1175-012
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30% of the cases involved amounts between $US1 million-$US10 million , while 11.3% of
• cases
involved sums exceeding $US10 million ; and

the subject matter of disputes covered a broad spectrum of business matters ranging from
• foreign
trade to finance and banking.
These figures indicate the strong commitment of the international business community to
international arbitration in general and the ICC in particular. These results confirm the widely held
view that international arbitration has become the predominant method for resolving international
business disputes.
The explanatory materials and procedural rules of the ICC and the International Court of
Arbitration appear at 1( 50-178 and following .

[1( 75-013] The enforcement of “ international ” arbitration awards under China’s new Civil
Procedure Law
China’ s new Law on Civil Procedure , which came into effect on 9 April 1991 , contains a
number of provisions dealing with the enforcement of “ international ” arbitral awards. The new
law replaces the 1982 Civil Procedure Law which was implemented on a trial basis only .

The new provisions are primarily concerned with arbitration awards rendered by the China
International Economic and Trade Arbitration Commission (CIETAC) and the China Maritime
Arbitration Commission (CIMAC). These bodies have jurisdiction over disputes where one or both
of the parties are non-Chinese , this gives the dispute their “ international ” character. The Law on
Civil Procedure also deals with the enforcement of arbitration awards rendered in foreign
countries.
The CIETAC and CIMAC Arbitration Rules are reproduced in the “ North Asia ” tab at

1( 11-850 and 1( 11 -750 respectively. For a discussion of international commercial dispute resolution
in China see Tang Houzhi’ s article in the “ ADR Briefs” tab at 1( 85-030.
Enforcement of Awards
i . Grounds for denying the enforcement of CIETAC or CIMAC awards
Article 260 of the new law allows a party to apply to the People’s Court for an order to deny
the execution of a CIETAC or CIMAC arbitral award . The old law provided that such awards were
final and could not be set aside during the course of enforcement proceedings.
The People’s Court will refuse to enforce a CIETAC or CIMAC award if a party submits
evidence that:
(a ) the parties did not include an arbitration clause in their agreement and did not subsequently
enter into a submission agreement providing for CIETAC or CIMAC arbitration;
(b) the party against whom the enforcement of the award is sought was not notified of the
appointment of an arbitrator , or the commencement of the arbitration proceedings;
(c) the party against whom the enforcement of the award is sought was unable to present its
opinions on the case due to reasons for which it was not responsible;
(d ) the composition of the arbitral tribunal or the arbitral procedure was not in accordance with
the rules of arbitration applicable to the case ;
(e) the award dealt with matters that did not fall within the scope of the arbitration agreement ,
or with matters which the arbitration institution had no power to arbitrate on; and
(f ) the execution of the award would contravene the social or public interest of China.
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2. Enforcement of foreign arbitral awards
The rules regarding the enforcement of foreign arbitration awards depend upon whether or not
the award was rendered in a State which is party to the Convention of the Recognition and
Enforcement of Foreign Arbitral Awards ( the New York Convention ) , which is reproduced at
1( 50-120.
( a ) Awards rendered in States who are a party to the New York Convention

As China is a party to the New York Convention , the People’ s Courts are bound to enforce
foreign arbitral awards in accordance with the terms of the Convention .
( b ) Awards rendered in States not a party1 to the New York Convention
Subject to the principle of “ reciprocity ” being satisfied , Art 269 of the new law enables a
foreign party to apply directly to the People’ s Court for recognition and enforcement of a foreign
award .
Reciprocity requires the Court to examine whether the State in which the award was rendered
would treat awards rendered in China in the same fashion .
Materials relating to the resolution of commercial disputes in China appear in the “ North
Asia ” tab at 1) 11 -500 and following .

[1)75-014] Arbitration Rules of the new Singapore International Arbitration Centre
The Singapore International Arbitration Centre ( “ SIAC ” ) is a non- profit organisation
incorporated as a public company limited by guarantee in March 1990. It commenced operations
on 1 st July 1991 .
The SIAC aims to:

• provide facilities for international and domestic commercial arbitration and conciliation ,
promote arbitration and conciliation as alternatives to litigation for the settlement
• commercial
disputes ,

of

a pool of arbitrators and experts in the law and practice of international arbitration
• develop
and conciliation .

The SIAC Arbitration Rules reproduced below are based largely on the UNCITRAL
Arbitration Rules and the Rules of the London Court of International Arbitration with some
modifications. The modifications are made principally with the intention of shortening the written
stage of the arbitration and to stipulate a time limit within which the tribunal must render its award .
These Rules may be adopted for use in any international arbitration with or without reference to the
SIAC.
Arbitrations in Singapore are governed by the provisions of the Singapore Arbitration Act ,
while matters relating to the recognition and enforcement of foreign awards are governed by the
terms of the Arbitration ( Foreign Awards ) Act .

Model arbitration clause
In drawing up contracts parties are recommended to include the following arbitration clause.
“ Any dispute arising out of or in connection with this contract , including any question
regarding its existence, validity or termination , shall be referred to and finally resolved by
arbitration in Singapore in accordance with the Arbitration Rules of the Singapore
International Arbitration Centre (‘SIAC Rules’ ) for the time being in force which rules are
deemed to be incorporated by reference into this clause . ”
Parties may add:

“ The Tribunal shall consist of
of SIAC. ”
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“ The governing law of this contract shall be the substantive law of
“ The language of the arbitration shall be

”

Administrative fees of SIAC
The fees for nominating the SIAC as appointing authority and administrator are determined
according to the amount of each claim or counter-claim . The current schedule of SIAC fees is as
follows:
Fee
Amount of claim
3% ( minimum $500)
Up to S$50,000
$50,000-100,000
$1 ,500 + 2% of excess over $50,000
$2,500 + 1 % of excess over $100 ,000
$100,000-250 ,000
$4,000 + 0.75% of excess over $250,000
$250 ,000-500 ,000
$5,875 + 0.5% of excess over $500,000
$500 ,000-1 ,000,000
$8,375 + 0.25% of excess over $1 ,000 ,000
$1 ,000,000-5,000,000
$5,000,000-10,000 ,000 $18,375 + 0.1 % of excess over $5,000 ,000
$23,375 + 0.05% of excess over $10,000,000
Over $10,000 ,000

• The Arbitration Rules of the Singapore International Arbitration Centre appear in full below.
Table of Rules
1
2

3

3

oc

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

23
24
25
26
27
28
29
30
31
32
33

Scope of application and interpretation
Notice , calculation of periods of time
Request for or notification of arbitration
Response by respondent
Centre to provide assistance
Number of arbitrators
Appointment of sole arbitrator
Appointment of three arbitrators
Information to be furnished to the appointing authority
Independence and Impartiality of Arbitrators
Challenge of arbitrators
Notice of challenge
Decision on challenge
Replacement of an arbitrator
Repetition of hearings in the event of the replacement of an arbitrator
Conduct of the proceedings
Submission of written statements and documents
Place of arbitration
Language of arbitration
Party representatives
Hearings
Witnesses
Experts appointed by the tribunal
Additional powers of the tribunal
Jurisdiction of the tribunal
Deposits and security
The award
Correction of awards and additional awards
Costs
Amount of tribunal’s fees
Exclusion of jurisdiction of court
Exclusion of liability
General provisions
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ARBITRATION RULES
submission or reference provides for arbitration under the
Where any
Arbitration Rules of the Singapore International Arbitration Centre ( “ the Centre") , the
parties thereto shall be taken to have agreed that the arbitration shall be conducted in
accordance with the following Rules, or such amended Rules as the Centre may have
adopted to take effect before the commencement of the arbitration , subject to such
modifications as the parties may agree in writing.
agreement ,

RULE 1 SCOPE OF APPLICATION AND INTERPRETATION
1.1 [Conflicting law] These rules shall govern the arbitration except where any of these
Rules is in conflict with a provision of the law applicable to the arbitration which the parties
cannot derogate , that provision shall prevail .

1.2 [Definitions] In these Rules:

means the Singapore International Arbitration Centre, a company
incorporated under the Companies Act of the Republic of Singapore as a company
limited by guarantee;
“ Chairman” means the Chairman of the Centre;

“ Centre”

“ Registrar” means the Chief Executive Officer of the Centre;
“ Tribunal ” includes a sole arbitrator or all the arbitrators where more than one is
appointed .

Rules

RULE 2 NOTICE, CALCULATION OF PERIODS OF TIME
2.1 [Receipt of notices] For the purposes of these Rules, any notice, including a
notification , communication or proposal , is deemed to have been received if it is physically
delivered to the addressee or if it is delivered at his habitual residence , place of business or
mailing address, or , if none of these can be found after making reasonable inquiry , then at
the addressee’s last-known residence or place of business. The notice shall be deemed to
have been received on the day it is so delivered .
2.2 [Time periods] For the purposes of calculating any period of time under these
Rules, such period shall begin to run on the day following the day when a notice ,
notification , communication or proposal is received . If the last day of such period is an
official holiday or a non- business day at the residence or place of business of the addressee,
the period is extended until the first business day which follows. Official holidays or
non- business days occurring during the running of the period of time are included in
calculating the period .

RULE 3

REQUEST FOR OR NOTIFICATION OF ARBITRATION
3.1 [Contents of request ] The party wishing to commence an arbitration under these
Rules (hereinafter called the “ Claimant") shall give to the other party (hereinafter called
“ the Respondent") a Notice of Arbitration which shall include or be accompanied by the
following:
(a ) a demand that the dispute be referred to arbitration ;
( b) the names and addresses of the parties to the arbitration ;
(c) a reference to the arbitration clause or the separate arbitration agreement that is

invoked ;
(d )
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(e ) a brief statement describing the nature and circumstances of the dispute and
specifying the relief claimed; and
(0 a statement of any matters on which the parties have previously agreed as to the
conduct of the arbitration or with respect to which the Claimant wishes to make a

proposal .

3.2 [Additional contents] The Notice of Arbitration may also include:
(a ) the proposals for the appointment of a sole arbitrator and an appointing authority

referred to in Rules 7.1 and 7.2 respectively;
( b) the notification of appointment of an arbitrator referred to in Rule 8; and
(c) the Statement of Case referred to in Rule 17.
3.3 [Date of receipt] The date of receipt of the Notice of Arbitration shall be deemed to
be the date on which the arbitration has commenced .
3.4 [Copy to Registrar] The Claimant shall file with the Registrar a copy of the Notice
of Arbitration served on the Respondent .
3.5 [Notices to be filed] The parties shall also file with the Registrar a copy of any other
notice, including a notification , communication or proposal concerning the arbitral
proceedings.
3.6 [Appointing authority] If the parties have agreed on an appointing authority other
than the Chairman , they shall inform the Registrar of the name of that authority .

Rules

RULE 4 RESPONSE BY RESPONDENT
4.1 [Contents of response] For the purpose of facilitating the appointment of arbitrators,
within fourteen (14) days of receipt of the Notice for Arbitration the respondent may send to
the Claimant a Response containing:
(a ) a confirmation or denial of all or part of the claims;
( b) a brief statement of the nature and circumstances of any envisaged counterclaims; and
(c) comment in response to any statements contained in the Notice of Arbitration , as
called for under Rule 3.1 paragraphs (e ) and (f ), on matters relating to the conduct of
the arbitration .
4.2 [Additional contents] The Response may also include:
(a ) comment in response to proposals for the appointments of a sole arbitrator and an
appointing authority referred to in Rules 7.1 and 7.2 respectively; and
( b) the notification of the appointment of an arbitrator referred to in Rule 8.
4.3 [Copies of response] The Respondent shall send a copy of the Response to the
Registrar and shall confirm to the Registrar that copies have been served on the other party .
4.4 [Failure to send response] Failure to send a Response shall not preclude the
Respondent from denying the claim nor from setting out a counterclaim in its Statement of
Defence.

RULE 5 CENTRE TO PROVIDE ASSISTANCE
5 The Registrar shall , at the request of the Tribunal or either party , make available , or
arrange for, such facilities and assistance for the conduct of arbitration proceedings as may
be required , including suitable accommodation for sittings of the Tribunal , secretarial
assistance and interpretation facilities.
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RULE 6
6

NUMBER OF ARBITRATORS

A sole arbitrator shall be appointed unless the parties have agreed otherwise.

RULE 7 APPOINTMENT OF SOLE ARBITRATOR
7.1 [Proposed arbitrator] If a sole arbitrator is to be appointed , either party may
propose to the other the names of one or more persons, one of whom would serve as the sole
arbitrator.

7.2 [Failure to appoint arbitrator] If within fourteen (14) days after receipt by a party
of a proposal made in accordance with Rule 7.1 the parties have not reached agreement on
the choice of a sole arbitrator, the sole arbitrator shall be appointed by the appointing
authority agreed upon by the parties and if no appointing authority has been agreed upon by
the parties , or if the appointing authority agreed upon refuses to act or fails to appoint the
arbitrator within fourteen ( 14) days of the receipt of a party’ s request therefore, the
Chairman shall appoint the arbitrator as soon as practicable .

7.3 [Appointment by the Chairman] In making the appointment , the appointing
authority or the Chairman shall have regard to such considerations as are likely to secure the
appointment of an independent and impartial arbitrator and where the parties are of different
nationalities , then unless they have otherwise agreed , the appointing authority or the
Chairman shall appoint an arbitrator of a nationality other than the nationalities of the parties
( the nationality of the parties being understood to include that of controlling shareholders or
interest ).

RULE

Rules

8 APPOINTMENT OF THREE ARBITRATORS

8.1 [Appointment by parties] If three arbitrators are to be appointed , each party shall
appoint one arbitrator . The two arbitrators thus appointed shall choose the third arbitrator
who will act as the presiding arbitrator of the tribunal .
8.2 [Failure to appoint arbitrators] If within fourteen ( 14) days after the receipt of a
party’ s notification of the appointment of an arbitrator the other party has not notified the
first party of the arbitrator he has appointed:
(a ) the first party may request the appointing authority previously designated by the
parties to appoint the arbitrator; or
( b ) if no such authority has been previously designated by the parties, or if the appointing

authority previously designated refuses to act or fails to appoint the arbitrator within
fourteen ( 14) days after receipt of a party’s request therefor , the first party may
request the Chairman to appoint the second arbitrator .

8.3 [Appointment by the Chairman] If within fourteen (14) days after the appointment
of the second arbitrator the two arbitrators have not agreed on the choice of the presiding
arbitrator, the presiding arbitrator shall be appointed by an appointing authority or by the
Chairman if no appointing authority has been previously designated by the parties or, if the
appointing authority previously designated refuses to act within the prescribed time, in the
same way as a sole arbitrator would be appointed under Rule 7.

RULE 9 INFORMATION TO BE FURNISHED TO THE APPOINTING
AUTHORITY
9.1 [Copies of notice of arbitration and contract] When an appointing authority is
requested to appoint an arbitrator pursuant to Rule 7 or 8 , the party which makes the request
shall send to the appointing authority a copy of the notice of arbitration , a copy of the
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contract out of or in relation to which the dispute has arisen and a copy of the arbitration
agreement if it is not contained in the contract . The appointing authority may require from
either party such information as it deems necessary to fulfil its function .

9.2 [Arbitrators’ details] Where the names of one or more persons are proposed for
appointment as arbitrators , their full names , addresses and nationalities shall be indicated ,
together with a description of their qualifications.

RULE 10 INDEPENDENCE AND IMPARTIALITY OF ARBITRATORS
10.1 [Under these rules] An arbitrator ( whether or not nominated by the parties )
conducting an arbitration under these Rules shall be and remain at all times wholly
independent and impartial , and shall not act as advocate for any party .
10.2 [Disclosure] A prospective arbitrator shall disclose to those who approach him in
connection with his possible appointment any circumstances likely to give rise to justifiable
doubts as to his impartiality or independence .

10.3 [Further disclosure] An arbitrator, once appointed or chosen , shall disclose such
circumstances to the parties unless they have already been informed by him of these
circumstances.

RULE 11 CHALLENGE OF ARBITRATORS
11.1 [Doubts as to impartiality or independence] Any arbitrator may be challenged if
circumstances exist that give rise to justifiable doubts as to the arbitrator’ s impartiality or
independence .

Rules

11.2 [Challenge by a party ] A party may challenge the arbitrator appointed by him only
for reasons of which he becomes aware after the appointment has been made .

RULE 12

NOTICE OF CHALLENGE

12.1 [Time period ] A party who intends to challenge an arbitrator shall send notice of
his challenge within fourteen ( 14 ) days after the appointment of the challenged arbitrator has
been notified to the challenging party or within fourteen ( 14) days after the circumstances
mentioned in Rules 1 1 . 1 or 1 1 . 2 became known to that party .

12.2 [Notification to other party ] The challenge shall be notified to the other party , the
arbitrator who is challenged and the other members of the Tribunal . The notification shall be
in writing and shall state the reasons for the challenge.

12.3 [Withdrawal of arbitrator] When an arbitrator has been challenged by one party ,
the other party may agree to the challenge . The arbitrator may also, after the challenge ,
withdraw from his office . In neither case does this imply acceptance of the validity of the
grounds for the challenge . In both cases the procedure provided in Rules 7 or 8 shall be used
in full for the appointment of the substitute arbitrator, even if during the process of
appointing the challenged arbitrator a party had failed to exercise his right to appoint or to
participate in the appointment.
RULE 13 DECISION ON CHALLENGE
13.1 [Other party not in agreement ] If the other party does not agree to the challenge
and the challenged arbitrator does not withdraw , the decision on the challenge will be made:
( a ) when the initial appointment was made by an appointing authority , by that authority ;

an appointing authority , but an
appointing authority has been previously designated , by that authority; and

( b ) when the initial appointment was not made by
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(c) in all other cases, by the Chairman.

13.2 [Appointment of a new arbitrator] If the appointing authority sustains the
challenge, a substitute arbitrator shall be appointed or chosen pursuant to the procedure
applicable to the appointment or choice of an arbitrator as provided in Rules 5 to 8 except
that , when this procedure would call for the designation of an appointing authority , the
appointment of the arbitrator shall be made by the appointing authority which decided on the
challenge.

RULE 14 REPLACEMENT OF AN ARBITRATOR
14.1 [Procedure] In the event of the death or resignation of an arbitrator during the
course of the arbitral proceedings, a substitute arbitrator shall be appointed or chosen
pursuant to the procedure provided for in Rules 7 to 11 that was applicable to the
appointment or choice of the arbitrator being replaced .
14.2 [Incapacity to act] In the event that an arbitrator fails to act or in the event of the
de jure or de facto impossibility of his performing functions , the procedure in respect of the
challenge and replacement of an arbitrator as provided in Rules 11 to 13 and 14.1 shall
apply .

RULE 15 REPETITION OF HEARINGS IN THE EVENT OF THE
REPLACEMENT OF AN ARBITRATOR
15 If under Rules 12 to 14 the sole or presiding arbitrator is replaced , any hearings held

Rules

previously shall be repeated ; if any other arbitrator is replaced , such prior hearings may be
repeated at the discretion of the Tribunal .

RULE 16 CONDUCT OF THE PROCEEDINGS
16.1 [Parties agreement] The parties may agree on the arbitral procedure, and are
encouraged to do so.
16.2 [Discretion of tribunal] In the absence of procedural rules agreed by the parties or
contained herein , the Tribunal shall have the widest discretion allowed under such law as
may be applicable to ensure the just , expeditious , economical , and final determination of the
dispute.
16.3 [Procedural rulings] In the case of a three- member Tribunal , the presiding
arbitrator may , after consulting the other arbitrators , make procedural rulings alone .

RULE 17

SUBMISSION OF WRITTEN STATEMENTS AND DOCUMENTS

17.1 [Periods of time] The Tribunal may determine the periods of time within which the
parties shall submit their written statements. If no specific periods of time are determined by
the Tribunal the parties shall proceed as set out in this Rule .
17.2 [“ Statement of case” ] Within thirty ( 30) days of receipt of notification from the
sole arbitrator or the presiding arbitrator that the Tribunal has been constituted , the Claimant
shall , if he has not done so, send to the Respondent a Statement of Case setting out in full
detail the facts and any contentions of law on which it relies , and the relief claimed .

17.3 [“ Statement of defence ” ] Within thirty (30) days of receipt of Statement of Case,
or the notification referred to in Rule 17.2 , where the Statement of Case was served with the
Notice of Arbitration , the Respondent shall send to the Claimant a Statement of Defence
stating in full detail which of the facts and contentions of law in the Statement of Case it
admits or denies, on what grounds, and on what other facts and contentions of law it relies.
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Any counterclaims shall be submitted with the Statement of Defence in the same manner as
claims are set out in the Statement of Case .
17.4 [Further written statements] The Tribunal shall decide which further written
statement , in addition to the Statement of Case and the Statement of Defence , shall be
required from the parties or may be presented by them and shall fix the periods of time for
communicating such statements.
17.5 [Extension of time limits] The periods of time fixed by the Tribunal for the
submission of written statements ( including the Statement of Case and the Statement of
Defence ) shall not exceed forty -five (45 ) days. However the Tribunal may extend the
time-limits on such terms as it may deem appropriate.
17.6 [Copies of essential documents] All Statements referred to in this Rule shall be
accompanied by copies (or, if they are especially voluminous, lists) of all essential
documents on which the party concerned relies and which have not previously been
submitted by any party , and ( where appropriate ) by any relevant samples.
17.7 [Copies to be given to Tribunal and Registrar] Copies of all statements referred
to this Rule shall be served on the Tribunal and the Registrar.
17.8 [Completion of submissions] As soon as practicable following completion of the
submission of the Statements specified in this Rule, the Tribunal shall proceed in such
manner as has been agreed by the parties, or pursuant to its authority under these Rules.
17.9 [Termination of proceedings] If the Claimant fails within the time specified under
these Rules or as may be fixed by the arbitral Tribunal , to submit his Statement of Case , the
arbitral Tribunal shall issue an order for the termination of the arbitral proceedings. If the
Respondent fails to submit a Statement of Defence , or if at any point any party fails to avail
itself of the opportunity to present its case in the manner directed by the Tribunal , the
Tribunal may nevertheless proceed with the arbitration and make the award .

RULE 18 PLACE OF ARBITRATION
18.1 [Parties may choose] The parties may choose the place of arbitration . Failing such
a choice , the place of arbitration shall be Singapore , unless the Tribunal determines in view
of all the circumstances of the case that another place is more appropriate.
18.2 [Place of hearings and meetings] The Tribunal may hold hearings and meetings
anywhere convenient , subject to the provisions of Rule 21.2 and provided that the award
shall be made at the place of arbitration .

RULE 19 LANGUAGE OF ARBITRATION
19.1 [Determination of language] Subject to an agreement by the parties, the Tribunal
shall , promptly after its appointment , determine the language or languages to be used in the
proceedings . This determination shall apply to the Statement of Case , the Statement of
Defence , and any further written statements and , if oral hearings take place, to the language
or languages to be used in such hearings .
19.2 [Translations] If a document is drawn up in a language other than the language(s )
of the arbitration , and no translation of such document is submitted by the party producing
the document , the Tribunal , or if the Tribunal has not been established , the Registrar may
order that party to submit a translation in a form to be determined by the Tribunal or the
Registrar .
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PARTY REPRESENTATIVES

20 Any party may be represented by legal practitioners or any other representatives,
subject to such proof of authority as the Tribunal may require .

RULE 21 HEARINGS
21.1 [Witnesses] Unless the parties have agreed on documents-only arbitration , the
Tribunal shall, if either party so requests , hold hearings for the presentation of evidence by
witnesses, including expert witnesses or for oral argument .
21.2 [Date , time and place] The Tribunal shall fix the date, time and place of any
meetings and hearings in the arbitration , and the sole or presiding arbitrator shall give the
parties reasonable notice thereof .
21.3 [Failure to appear] If any party to the proceedings fails to appear at a hearing,
without showing sufficient cause for such failure , the Tribunal may proceed with the
arbitration and may make the award on the evidence before it .
21.4 [List of questions] The Tribunal may in advance of hearings submit to the parties a
list of questions which it wishes them to treat with special attention .
21.5 [Confidential] All meetings and hearings shall be in private unless the parties agree
otherwise .
21.6 [Closure of hearings] The Tribunal may declare the hearings closed if the parties
have no further proof to offer or witnesses to be heard or submission to make . The Tribunal
may on its own motion or upon application of a party but before any award is made , reopen
the hearings.

Rules

RULE 22 WITNESSES
22.1 [Identity and subject matter of evidence] Before any hearing , the Tribunal may
require any party to give notice of the identity of witnesses it wishes to call , as well as the
subject matter of their testimony and its relevance to the issues.
22.2 [Appearances] The Tribunal has discretion to allow, refuse , or limit the
appearance of witnesses , whether witnesses of fact or expert witnesses.
22.3 [Examination of witnesses] Any witness who gives oral evidence may be
questioned by each of the parties or their representatives , under the control of the Tribunal .
The Tribunal may put questions at any stage of the examination of the witnesses.

22.4 [Written or oral testimony] The testimony of witnesses may be presented in
written form , either as signed statements or by duly sworn affidavits . Subject to Rule 22.2
any party may request that such a witness should attend for oral examination at a hearing. If
he fails to attend , the Tribunal may place such weight on the written testimony as it thinks
fit , or exclude it altogether .
22.5 [Application of other laws] Subject to the mandatory provisions of any applicable
law it shall be proper for any party or its legal practitioners to interview any witness or
potential witness prior to his appearance at any hearing.

RULE 23 EXPERTS APPOINTED BY THE TRIBUNAL
23.1 [Powers of Tribunal] Unless otherwise agreed by the parties, the Tribunal:
(a ) may appoint one or more experts to report to the Tribunal on specific issues;

1f 75-014

© 1991 CCH International

- New Developments

4-11 91

65,091

( b) may require a party to give any such expert any relevant information or to produce , or
to provide access to any relevant documents , goods or property for inspection by the

expert .

23.2 [ Participation in hearings] Unless otherwise agreed by the parties , if a party so
requests or if the Tribunal considers it necessary , the expert shall , after delivery of his
written or oral report , participate in a hearing at which the parties shall have the opportunity
to question him , and to present expert witnesses in order to testify on the points at issue .

RULE 24 ADDITIONAL POWERS OF THE TRIBUNAL
24.1 [Nature of powers] Unless the parties at any time agree otherwise , and subject to
any mandatory limitations of any applicable law , the Tribunal shall have the power , on the
application of any party or of its own motion , but in either case only after giving the parties
a proper opportunity to state their views, to:
(a ) determine what are the rules of law governing or applicable to any contract , or
arbitration agreement or issue between the parties;

any such contract or arbitration agreement , but only to the
extent required to rectify any mistake which it determines to be common to all the
parties and then only if and to the extent to which the rules of law governing or
applicable to the contract permit such correction ;

( b ) order the correction of

(c ) allow other parties to be joined in the arbitration with their express consent , and make
a single final award determining all disputes between them ;
(d ) allow any party , upon such terms (as to costs and otherwise ) as it shall determine , to

Rules

amend claims or counterclaims;
(e ) extend or abbreviate any time limits provided by these Rules or by its directions;
(0 conduct such enquiries as may appear to the Tribunal to be necessary

or expedient ;

( g ) order the parties to make any property or thing available for inspection , in their
presence, by the Tribunal or any expert ;
( h ) order the preservation , storage, sale
the control of any party ;

or other disposal of any property or thing under

( i ) order any party to produce to the Tribunal , and to the other parties for inspection , and
to supply copies of , any documents or classes of documents in their possession or
power which the Tribunal determines to be relevant .

24.2 [Exclusive jurisdiction of Tribunal] By agreeing to arbitration under these Rules
the parties shall be taken to have agreed to apply only to the Tribunal , and not to any court
of law or other judicial authority , for an order under paragraphs (g ), ( h ) or ( i ) of Rule 24.1 .

RULE 25 JURISDICTION OF THE TRIBUNAL
25.1 [ Validity of arbitration clause] The Tribunal shall have the power to rule on its
own jurisdiction , including any objections with respect to the existence or validity of the
arbitration agreement . For that purpose , an arbitration clause which forms part of a contract
shall be treated as an agreement independent of the other terms of the contract . A decision
by the Tribunal that the contract is null and void shall not entail ipso jure the invalidity of
the arbitration clause.
25.2 [Challenge to jurisdiction] A plea that the Tribunal does not have jurisdiction shall
be raised not later than in the Statement of Defence . A plea that the Tribunal is exceeding
the scope of its authority shall be raised promptly after the Tribunal has indicated its
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intention to decide on the matter alleged to be beyond the scope of its authority . In either
case the Tribunal may nevertheless admit a late plea under this paragraph if it considers the
delay justified .
25.3 [Additional powers of Tribunal] In addition to the jurisdiction to exercise the
powers defined elsewhere in these rules , the Tribunal shall have jurisdiction to determine
any question of law arising in the arbitration; proceed in the arbitration notwithstanding the
failure or refusal of any party to comply with these Rules or with the Tribunal ’s order or
directions , or to attend any meeting or hearing , but only after giving that party written notice
that it intends to do so; and to receive and take into account such written or oral evidence as
it shall determine to be relevant , whether or not strictly admissible in law .

Rules

RULE 26 DEPOSITS AND SECURITY
26.1 [Advance on costs] The Tribunal may at any time after it has been constituted
direct each party to deposit an equal amount with the Centre as an advance of the costs
referred to in Rule 29. Interest on sums deposited , if any , shall be accumulated to the
deposits.
26.2 [Supplementary deposits] During the course of the arbitration proceedings the
Tribunal may request supplementary deposits from the parties.
26.3 [Power to order] The Tribunal shall have the power to order any party to provide
security for the legal or other costs of any other party by way of deposit or bank guarantee
or in any other manner the Tribunal thinks fit .
26.4 [Exclusive jurisdiction of the Tribunal] By agreeing to arbitration under these
Rules the parties shall be taken to have agreed to apply only to the Tribunal , and not to any
court of law or other judicial authority , for an order under Rule 26.1 or 26.2 , or for an order
for security for costs under Rule 26.3.
26.5 [Security for amount in dispute] Without prejudice to the right of any party to
apply to a competent court for pre-award conservatory measures (except those referred to in
Rules 26.1 or 26.2 , and 26.3) , the Tribunal shall also have the power to order any party to
provide security for all or part of any amount in dispute in the arbitration .
26.6 [Non-compliance with costs orders] In the event that orders under Rules 26.1 ,
26.2 and 26.3 are not complied with , the Tribunal may disregard claims or counterclaims by
the non-complying party , although it may proceed to determine claims or counterclaims by
complying parties.

RULE 27 THE AWARD
27.1 [Time period] The Tribunal shall make its award in writing within forty-five (45)
days from the date on which the hearings are closed and , unless all the parties agree
otherwise, shall state the reasons upon which its award is based. The award shall state its
date and shall be signed by the arbitrator or arbitrators.
27.2 [Failure of an arbitrator to render award] If any arbitrator refuses or fails to
comply with the mandatory provisions of any applicable law relating to the making of the
award , having been given a reasonable opportunity to do so , the remaining arbitrators shall
proceed in his absence.
27.3 [Majority decision] Where there is more than one arbitrator and they fail to agree
on any issue, they shall decide by a majority . Failing a majority decision on any issue, the
presiding arbitrator of the Tribunal shall make the award alone as if he were sole arbitrator.
If an arbitrator refuses or fails to sign the award , the signatures of the majority shall be
sufficient, provided that the reason for the omitted signature is stated .
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27.4 [Delivery to Registrar] The sole arbitrator or presiding arbitrator shall be
responsible for delivering the award to the Registrar , which shall transmit certified copies to
the parties provided that the costs of the arbitration have been paid to the Centre in
accordance with Rule 29.

27.5 [Interest and currency] Awards may be expressed in any currency , and the
Tribunal may award that simple or compound interest shall be paid by any party on any sum
which is the subject of the reference at such rates as the Tribunal determines to be
appropriate, without being bound by legal rates of interest , in respect of any period which
the Tribunal determines to be appropriate ending not later than the date upon which the
award is complied with .
27.6 [Separate final awards] The Tribunal may make separate final awards on different
issues at different times , which shall be subject to correction under the procedure specified
in Rule 28 . Such awards shall be enforceable.
27.7 [Settlement awards] In the event of a settlement , the Tribunal may render an
award recording the settlement if any party so requests. If the parties do not require a
consent award , then on confirmation in writing by the parties to the Registrar that a
settlement has been reached the Tribunal shall be discharged and the reference to arbitration
concluded , subject to payment by the parties of any outstanding costs of the arbitration in
accordance with Rule 29.

Rules

27.8 [ Waiver of appeal rights] By agreeing to arbitration under these Rules , the parties
undertake to carry out the award without delay , and waive their right to any form of appeal
or recourse to a court of law or other judicial authority , insofar as such waiver may be
validly made . Awards shall be final and binding on the parties as from the date they are
made.

RULE 28 CORRECTION OF AWARDS AND ADDITIONAL AWARDS
28.1 [Clerical errors] Within thirty ( 30 ) days of receipt of the award , unless another
period of time has been agreed upon by the parties , a party may by notice to the Registrar
request the Tribunal to correct in the award any errors in computation , any clerical or
typographical errors or any errors of a similar nature. If the Tribunal considers the request to
be justified , it shall make the corrections within thirty (30 ) days of receipt of the request .
Any correction , which shall take the form of a separate memorandum , shall become part of
the award .

28.2 [Correction by the Tribunal ] The Tribunal may correct any error of the type
referred to in Rule 28.1 on its own initiative within thirty ( 30 ) days of the date of the award .
28.3 [ Additional award] Unless otherwise agreed by the parties , a party may , within
thirty ( 30 ) days of receipt of the award , and with notice to the other party or parties, by
notice to the Registrar request the Tribunal to make an additional award as to claims
presented in the arbitral proceedings but not dealt with in the award . If the Tribunal
considers the request to be justified , it shall make the additional award within forty -five (45)
days.

28.4 [Procedure to apply to additional award ] The provisions of Rule 27 shall apply
mutatis mutandis to a correction of the award and to any additional award .

RULE 29 COSTS
29.1 [ Definition] The costs of the arbitration (other than the legal or other costs incurred
by the parties themselves) shall be fixed by the Tribunal in its award . The term “ cost ”
includes only:
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(a ) the fees of the Tribunal to be stated separately as to each arbitrator and to be fixed by
the Tribunal itself in accordance with Rule 30;
( b ) the travel and other

expenses incurred by the arbitrators;

(c) the costs of expert advice and of other assistance required by the Tribunal ;
( d ) the travel and other expenses of witnesses to the extent such

expenses are approved

by the Tribunal ;
(e ) the costs for legal representation and assistance of the successful party if such costs
were claimed during the arbitral proceedings, and only to the extent that the arbitral
tribunal determines that the amount of such costs is reasonable ;
(f ) any fees and expenses of the appointing authority;

expenses reasonably incurred by the Centre in connection with the arbitration as well
as its administrative charges.
29.2 [Specified in award] The Tribunal shall specify in the award the total amount of
the costs of the arbitration . Unless the parties shall agree otherwise , the Tribunal shall
determine the proportions in which the parties shall pay all or part of them to the Centre. If
the Tribunal has determined that all or any part of the costs of the arbitration shall be paid by
any party other than a party which has already paid them to the Centre , the latter shall have
the right to recover the appropriate amount from the former .
(g )

Rules

29.3 [Legal costs] The Tribunal shall have the authority to order in its award that all or
a part of the legal or other costs of a party (apart from the costs of the arbitration ) be paid by
another party .
29.4 [If final award not made] If the arbitration is abandoned , suspended or concluded ,
by agreement or otherwise , before the final award is made , the parties shall be jointly and
severally liable to pay the costs of the arbitration as determined by the Tribunal . In the event
that the costs so determined are less than the deposits made , there shall be a refund in such
proportions as the parties may agree, or failing agreement , in the same proportions as the
deposits were made.

RULE

30 AMOUNT OF TRIBUNAL’S FEES

30.1 [Fees to be reasonable] The fees of the Tribunal shall be reasonable in amount ,
taking into account the amount in dispute , the complexity of the subject- matter, the time
spent by the arbitrators and any other relevant circumstances of the case .

30.2 [Schedule of fees] If an appointing authority has been agreed upon by the parties or
designated by the Chairman , and if that authority has issued a schedule of fees for arbitrators
in international cases which it administers , the Tribunal in fixing its fees shall take that
schedule of fees into account to the extent that it considers appropriate in the circumstances
of the case .
30.3 [Determination by the Registrar] If such appointing authority has not issued a
schedule of fees for arbitrators in international cases, and if the parties fail to agree , an
appropriate rate shall be determined by the Registrar and communicated in writing to the
parties.
30.4 [Consultation with the Registrar] In all cases when a party so requests , the
Tribunal shall fix its fees only after consultation with the Registrar who may make any
comment he deems appropriate to the arbitral tribunal concerning the fees .
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RULE 31 EXCLUSION OF JURISDICTION OF COURT
31 If the parties have chosen Singapore as the place of arbitration , the parties agree in
accordance with section 30 of the Singapore Arbitration Act that the right of appeal of either
party to the High Court of Singapore under section 28 of the Act shall be excluded in
relation to the award of the Tribunal and that neither party shall have the right to the High
Court of Singapore under section 29( l )(a) of the Act for the determination of any question
of law arising in the course of the reference to arbitration .
RULE 32

EXCLUSION OF LIABILITY

32.1 [ Liability of Centre and arbitrators] Neither the Centre nor any arbitrator shall be
liable to any party for any act or omission in connection with any arbitration conducted
under these Rules , save that the arbitrator ( but not the Centre ) may be liable for the
consequences of conscious and deliberate wrongdoing .
32.2 [No obligation to make statements] After the award has been made and the
possibilities of correction and additional awards referred to in Rule 28 have lapsed or been
exhausted , neither the Centre nor any arbitrator shall be under any obligation to make any
statement to any person about any matter concerning the arbitration , nor shall any party seek
to make any arbitrator or any officer of the Centre a witness in any legal proceedings arising
out of the arbitration .

^

RULE 33

GENERAL PROVISIONS

33.1 [Waiver of objection rights] A party who knows that any provisions of , or
requirement under, these Rules has not been complied with and yet proceeds with the
arbitration without promptly stating its objection to such non -compliance , shall be deemed
to have waived its right to object.
33.2 [Interpretation of powers] The provisions in these Rules shall insofar as they
relate to the powers and functions of the Tribunal be interpreted by the Tribunal . All other
provisions herein shall be interpreted and applied by the Registrar .

33.3 [Ensure legal enforceability of award] In all matters not expressly provided for in
these Rules , the Chairman , the Registrar and the Tribunal shall act in the spirit of these
Rules and shall make every reasonable effort to ensure that the award is legally enforceable.
[1( 75-015] Two other States adopt uniform amendments
The recent amendments to the New South Wales and Northern Territory Commercial
Arbitration Acts (see “ New Developments” at 1( 75-011 ) have recently been adopted by the
Australian Capital Territory ( ACT ) and Tasmania .
The ACT Commercial Arbitration ( Amendment ) Act 1991 was assented to on 26 August and
will commence on a date to be proclaimed . In Tasmania the Commercial Arbitration ( Amendment )
Bill 1991 was introduced for the third time in the Upper House on 7 November 1991 .
These pieces of amending legislation contain identical principal provisions to the New South
Wales amending Act which is extracted at 1( 75-011 of the “ New Developments ” tab. The
highlights of these amendments include:
the addition of the requirement that an error of law must be “ manifest ” or there is strong
evidence that the arbitrator made an error and determination of the question will add
certainty to the commercial law , before leave to appeal against an award will be granted;

•

availability of representation as of right in a number of prescribed circumstances; and
• the
the freedom of parties to seek settlement by appointing an arbitrator as a mediator

• conciliator or other form of non-arbitral intermediary.
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A list of the Australian Uniform Commercial Arbitration Acts appears at 1( 41-320. The
Victorian Commercial Arbitration Act which has not yet been amended appears in full at 1) 41 -300.
[1) 75-016] New fees for International Centre for the Settlement of Investment Disputes

A new schedule of fees has been recently published by the International Centre for the
Settlement of Investment Disputes ( ICSID). The new fees which became effective on 1 July 1991
replaces the old schedule which has been in force since January 1985. One of the principal changes
is the increase from US$100 to US$300 of the fee for lodging of requests to institute proceedings
through the ICSID.
The ICSID's schedule of fees form part of the ICSID’s Administrative and Financial
Regulations and the ICSID Additional Facility Rules . The ICSID’ s arbitration , conciliation and
commencement of proceedings rules appear at 1) 50-152 and following . The full text of the new
schedule is reproduced below:

Fee for Lodging Requests
1 . A non - refundable fee of US$300 is payable to the Centre by the party or parties ( if the
request is made jointly ) requesting the institution of conciliation or arbitration proceedings
or making any of the other types of request referred to in Administrative and Financial
Regulation 16.

Fees and Expenses of Conciliators, Arbitrators and ad hoc Committee Members
2. In addition to receiving reimbursement for any direct expenses reasonably incurred ,
conciliators, arbitrators and ad hoc Committee members receive, unless otherwise agreed
between them and the parties, a fee of SDR 600 per day of meetings or other work
performed in connection with the proceedings, as well as subsistence allowances and
reimbursement of travel expenses within limits set forth in Administrative and Financial
Regulation 14.

Administrative Charges
administrative charges are limited to reimbursement of its out-of-pocket
3. The
expenses for proceedings. These include expenses for communications services and for the
services of persons (such as interpreters , reporters and secretaries) especially engaged by the
Centre for the proceeding concerned . If the proceeding is held away from the seat of the
Centre , such expenses may also include charges of the host of the proceeding and travel and
subsistence expenses of the Secretary of the Conciliation Commission , Arbitral Tribunal or
ad hoc Committee concerned .
Secretariat’ s

^£

4. Administrative charges, and the fees and expenses of the Commission , Tribunal or
Committee , are met from advance payments that the parties are periodically requested to
make to the Centre under Administrative and Financial Regulation 14 .

Charges for Special Services
5. A party requesting the Centre to perform a special service (such as the provision of
translations or copies) must under Administrative and Financial Regulation 15 deposit in
advance an amount sufficient to cover the resulting charges. For such services as the
provision of translations or copies , the charges are determined on the basis of rates
established by the World Bank under its normal administrative procedures.

ICSID Additional Facility Fees

6. The fee payable under Article 4 of the Additional Facility Administrative and Financial
Rules in respect of requests for approval of agreements for access to the Facility and the fee
payable under Article 5 of those Rules for lodging notices of commencement of proceedings
are now US$150 each . The rate of fees for conciliators, arbitrators and members of

1( 75-016

© 1991 CCH International

7 8 92

New Developments

65,097

Fact-finding Committees under Article 6 of the Additional Facility Administrative and
Financial Rules is presently SDR 600 per day .
I

See 1J 50- 152 et seq for the ICSID' s dispute resolution materials .

[1175 -017] New Zealand set to adopt Model Law
The New Zealand Law Commission in a report released on 8 October has recommended that
New Zealand adopt a new legislative framework for both international and domestic arbitration
based on the Model Arbitration Law promulgated by the United Nations Commission on
International Trade Law ( UNCITRAL ). The Commission 's report includes draft legislation
designed to satisfy this objective. Other recommendations included in the Commission 's report on
Arbitration include that :

• the UNCITRAL law will apply to all arbitrations commercial or not ;
legislation based on the UNCITRAL Model Law should incorporate additional
• any
provisions for domestic arbitrations
which could be adopted by international parties as

—

well ;

when legislative enactments are being proposed or revised consideration should be made
• between
arbitration the courts , tribunals or other methods of resolving disputes which may
,

arise under them ;
the Australian particularly New South Wales development of court-annexed compulsory
• arbitration
procedures in civil cases should be kept under review; and
for
the
scope
mediation or conciliation to receive statutory recognition as an adjunct to
• arbitration should
be kept under review .
,

,

The United Nations Commission on International Trade Law ( UNCITRAL ) Model
Arbitration Law is reproduced in the “ International " tab of the reporter at K 50- 160. The contact
details of leading New Zealand arbitration organisations can be found in the directory of dispute
resolution centres at 1) 95-000 in the “ Directory " tab.

[1) 75-018 ] Singapore allows foreign lawyers into arbitration hearings

On 27 February 1992 , the Singapore Parliament passed the Legal Profession ( Amendment No
2 ) Bill 1991 which effectively restored the right of parties involved in arbitration proceedings to
choose their own representative . In the event , however , that the law applying to the arbitration is
that of Singapore , the legislation requires that each party 's foreign representative must appear
jointly with an advocate and solicitor who possess a current practising certificate in Singapore .
The amendment followed the High Court decision in Turner ( East Asia ) Pty Ltd v Builder ' s
Federal ( H K ) & Anor (( 1988 ) 2 MLJ 280 ) in which the Court ruled against foreign lawyers
appearing in arbitration proceedings. The new sec 34 A of the Legal Profession Act reads:
“ 34 A

—

(1 )

>

^

For the avoidance of doubt , it is hereby declared that sections 32 and 33 shall not
extend to any person acting as an advocate and solicitor in

—

(a ) proceedings before an arbitrator or umpire lawfully acting under any written
law relating to arbitration ( referred to in this section as arbitration proceedings )

where the law , designated by the parties or otherwise determined by the rules
of the conflict of law , as applicable to the dispute to which the proceedings
relate is not the law of Singapore; and
( b ) arbitration proceedings , where the applicable law referred to in paragraph ( a ) is
the law of Singapore , if that person appears in the proceedings jointly with an

advocate and solicitor who has in force a practising certificate .
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Nothing in this section shall be construed as derogating from or adversely affecting
any power or right of any person to appear or act in arbitration proceedings or in
connection therewith ."

[H 75-019] New fees for the Asia/Pacific Center
The Asia/Pacific Center for the Resolution of International Business Disputes has issued its
new fee schedule for cases filed under its International Arbitration Rules on or after 1 May 1992.
The Asia/ Pacific Center 's fees structure , which now follows the pattern of the American
Arbitration Association ’ s fee schedule for commercial arbitrations , ties the amount of each claim
to a fixed fee . The text of the new fees is reproduced below .
“

Administrative Fees

The AAA 's administrative charges are based on filing and service fees. Arbitrator
compensation , if any , is not included . Unless the parties agree otherwise , arbitrator
compensation and administrative fees are subject to allocation by the arbitrator in the award .

Filing Fees
A non - refundable filing fee is payable in full by a filing party when a claim , counterclaim ,
or additional claim is filed , as provided below .
Filing Fee
Amount of Claim
$300
Up to $25 ,000
$500
Above $25 ,000 to $50,000
$1 ,000
Above $50 ,000 to $250 ,000
$2 ,000
Above $250 ,000 to $500 ,000
$3,000
Above $500 ,000 to $5 ,000 ,000
$4 ,000
Above $5 ,000 ,000
When no amount can be stated at the time of filing , the filing fee is $ 1 ,000, subject to
adjustment when the claim or counterclaim is disclosed .

When a claim or counterclaim is not for a monetary amount , an appropriate filing fee will be
determined by the AAA .

Hearing Fees

For each day of hearing held before a single arbitrator , an administrative fee of $100 is
payable by each party .
For each day of hearing held before a multiarbitrator panel , an administrative fee of $150 is
payable by each party .

Postponement Fees
A fee of $100 is payable by a party causing a postponement of any hearing scheduled before
a single arbitrator .
A fee of $150 is payable by a party causing a postponement of any hearing scheduled before
a multiarbitrator panel .

Processing fees

No processing fee is payable until 180 days after a case is initiated .
On single-arbitrator cases, a processing fee of $150 per party is payable 180 days after the
case is initiated , and every 90 days thereafter , until the case is withdrawn or settled or the
hearings are closed by the arbitrator .
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[End of Tab Division]

On multiarbitrator cases, a processing fee of $200 per party is payable 180 days after the
case is initiated , and every 90 days thereafter , until the case is withdrawn or settled or the
hearings are closed by the arbitrators.
Suspension for Nonpayment

If arbitrator compensation or administrative charges have not been paid in full , the AAA
may so inform the parties in order that one of them may make the required payment . If such
payments are not made , the arbitrator may order the suspension or termination of the
proceedings . If no arbitrator has yet been appointed , the AAA may suspend the proceedings
in such a situation .
Hearing Room Rental

Rooms for hearings are available on a rental basis. Check with our local office for
availability and rates . "
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