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The issue of repudiation
Since I have been unable to define , to my
own satisfaction , the minimum content of a
binding obligation to negotiate in good faith I
have great difficulty in seeing how such a
promise can be repudiated . Accordingly I do
not believe that any attempt by me , to review
the findings of fact by the trial judge on this
question can be of any assistance.

Conclusions

In my opinion the appeals should be allowed.
I agree with the orders proposed by Kirby P.

Waddell AJA: I agree with the orders
proposed by Kirby P and generally with his
reasons.
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Conduct of a referee
Litigation between financier and distributor
Finding in favour of financier — Court
appointing referee to examine parties' accounts for the purposes of damages assessment
Referee delegating some tasks to employees — Referee releasing a preliminary view of
his finding
Referee accusing distributor of delaying tactics
Referee seeking advice
and information from third parties which is allegedly not communicated to the distributor
Financier seeking to have report adopted
Distributor challenging the report
Whether the report was that of the referee Whether the referee exhibited bias Whether
the referee breached the rules of natural justice New South Wales Supreme Court Rules,
Ft 72 .
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A distributor and a financier were involved in a dispute concerning sales tax liability. The
issue of liability was decided in a separate Court hearing in favour of the financier . The Court,
to assist in its assessment of damages , referred a number of issues relating to the state of
accounts between the parties to a referee pursuant to the New South Wales Supreme Court
Rules.

There were thousands of transactions involved. The referee directed that the
reconciliations prepared by both parties be checked against one another so that disputed
entries could be flagged . This task was carried out by assistants of the referee.

In the course of his inquiry the referee sought advice and received information from third
parties concerning matters which pertained to the inquiry . This advice and information was
allegedly not passed on to the distributor.
The financier sought to have the referee’s report adopted . The distributor challenged the
adoption of the report claiming that:
(a) the referee, a member of a large accounting firm had , by delegating a substantial amount

of work concerning the questions to employees of the firm , failed to carry out the task
entrusted to him and that the purported report was not his report;
(b) the referee, by communicating a preliminary view of the damages figure to the

distributor and by alleging delaying tactics on the part of the distributor, displayed bias
against the distributor; and
(c) the referee, by acting on advice and information obtained from third parties and not
allowing the distributor to comment upon this information , was in breach of the rules of
natural justice.

Held: application dismissed; referee’s report adopted .
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1 . If the referee is a partner or otherwise part of a large organisation it was reasonable
and cost effective that some of the purely mechanical aspects of the inquiry should have been
carried out by members of staff and other assistants. The law applicable to the conduct of
liquidators was appropriate to the conduct of referees. Liquidators in their work must rely to
some extent upon others but it was important that they bring their personal skills and
experience to all significant aspects of the liquidation ( Ah Toy v Registrar of Companies ( 1986)
10 FCR 356, discussed ).
2. A realistic view needed to be taken of what is expected of referees. It would have been
unrealistic and inappropriate to expect, or require of them , the behavioural standards
commonly expected of a trial judge . All that can fairly be required of expert referees is that
they approach with fairness the problems into which they were assigned to inquire and report.
Fairness demanded that each party be afforded a proper opportunity of putting before the
referee particulars of contentions relied upon and an opportunity to comment , not just on
information adduced by the other side , but also any information on contentious matters which
may have been gathered by the referee . Further it means that a referee should not form a
concluded opinion, or close his or her mind to the contentions of the parties before all the
evidence is in. In the present case no such error occurred .
3. In all the circumstances the referee and his staff went about the task assigned to them
by the Court in a manner that was fair. The submissions regarding procedural unfairness were
therefore rejected .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

RA Vincent with GB Colyer ( instructed by Rosenblum & Partners ) for the second , third and
fifth plaintiffs .
PR Graham QC with JW Stevenson ( instructed by Clayton Utz ) for the defendant.
Before: Rogers CJ Comm D .

Rogers CJ Comm D: The first plaintiff
was a distributor of
computers and associated goods . Telecomputing purchased goods from NEC and
Epson . In relation to those purchases there was
no issue as to liability to sales tax (Tp 11 ).
Another of its suppliers was IBM Australia Ltd
( “ IBM ” ).
financed
its
Telecomputing
acquisition of goods from IBM pursuant to two
agreements with the defendant , a financier,
formerly called Borg-Warner Acceptance

( “ Telecomputing ” )

Corporation ( Aust ) Ltd ( “ Bridge ” ).

There was an accepted practice for purchases
from IBM . Telecomputing placed an order with
IBM . Thereupon IBM issued an invoice
addressed to Telecomputing, but delivered to
Bridge, in order that Bridge might authorise the
sale of the goods from IBM to Telecomputing.
Bridge then paid IBM for the goods on behalf
of Telecomputing. The parties called this “ the
first sale ” of the goods. Immediately after this
the “ second sale ” of the goods occurred when
they were sold by Telecomputing to Bridge. To
record this transaction Bridge issued to
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Telecomputing a document called a “ trust
receipt ” to which there was attached a copy of
the IBM invoice. At this stage then Bridge had
title to the goods and they were delivered by
IBM to Telecomputing. Subsequently , when
Telecomputing negotiated a sale of the goods to
a customer Telecomputing notified Bridge and
the “ third sale ” took place from Bridge to
Telecomputing and Telecomputing immediately
resold the goods to its customer.

.

The present action was commenced by six
plaintiffs. Apart from the first plaintiff ,
Telecomputing, the other plaintiffs are
guarantors to Bridge of the obligations of
Telecomputing . Telecomputing was not
represented in the proceedings before me . After
the commencement of proceedings it was
placed into liquidation on 15 March 1991 . On
21 June 1991 I granted leave to Bridge to
continue with its Cross Claim against
Telecomputing notwithstanding that the latter
was in liquidation .
© 1991 CCH International
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By their Summons, the plaintiffs sought a
declaration that , on the proper construction of
the agreements, Bridge was not entitled to
claim from Telecomputing sales tax , on goods
sold by Bridge to Telecomputing , a declaration
that in respect of certain sales Bridge had
wrongly included sales tax in the price which
Telecomputing was required to pay under the
agreements and a declaration that Bridge was
not entitled to make the demand or demands
described in the Summons.
Declarations were sought that Telecomputing
was not in default under the agreements , and an
order restraining Bridge from exercising any of
its powers under a charge which Telecomputing
gave over its assets. The substance of the
defence was that Bridge was entitled , indeed
required , to charge Telecomputing sales tax and
that it was not in breach of the agreements in
doing so. As well , by a Cross Claim , Bridge
sought to recover the amount said to be owed to
it by Telecomputing , by the guarantors who
were plaintiffs , as well as by certain other
persons and a corporation said to be Coguarantors with them . Bridge sought delivery
up of equipment and orders for the enforcement
of security which it had obtained from the
various guarantors. At least initially it appeared
to be common ground that the amount claimed
by Bridge was approximately the same as the
amount which the plaintiffs alleged had been
wrongly charged to Telecomputing by the
inclusion of sales tax in the price payable . The
plaintiffs had not in fact paid the sum of money
affected by the relief which they sought in the
Summons.
It will be evident from the foregoing that the
initial dispute between the parties related to the
liability to sales tax . Accordingly , I directed
that this question should be tried as a separate
issue . In a judgment , delivered on 7 December
1990, Brownie J concluded that the arguments
advanced on behalf of Telecomputing failed on
the facts. Accordingly he decided each of the
questions posed for decision in favour of
Bridge . Subject to appeal , that left outstanding
for determination only the question of quantum
payable to Bridge .
On 7 December 1990 Brownie J ordered that
certain questions, designed to determine the
state of accounts between Telecomputing and
Bridge be referred to Mr John Murphy of
Messrs Arthur Andersen for inquiry and report
pursuant to Pt 72 r 2. No special or specific
Doyles Dispute Resolution Practice — Asia

orders in relation to the Referee’s powers were
made. On 11 December 1990 the questions
referred to the Referee were amended by
consent with the result that they read as
follows:
“ 1 . In what amount , if any , is the first
plaintiff entitled to a refund of sales tax in
respect of those transactions shown under
Tax claimed’ in Ex AAC2 to the statement
of Allan Ashley Cox ?

2. In what amount , if any , is the first
plaintiff entitled to credits from the
defendant in respect of those transactions
shown under the heading ‘Credit note
claimed ’ in Ex AAC2 to the said statement ?
3. In respect of amounts of interest charged
to the first plaintiff by the defendant on the
basis of sales tax payable by the first
plaintiff to the defendant , when and in what
amounts has the defendant in fact remitted
sales tax payments to the Commissioner of
Taxation ?
4. What is the amount of interest , if any ,
payable or overpaid by the first plaintiff to
the defendant , assuming an interest rate of
27% pa?

5. In view of the answers to questions ( 1 )
( 2) (3) and (4) above and in view of the
judgment of his Honour Mr Justice Brownie
of 7 December 1990 , what amount , if any ,
is due from:
( i ) the first plaintiff to the defendant; or
( ii ) the defendant to the first plaintiff ?”

On 19 December, Brownie J gave certain
directions, no doubt designed to facilitate the
work of the Referee. His Honour ordered that
Telecomputing notify the Referee and the
defendant , on or before 14 January , of those
transactions:
1 . in respect of which it contended Bridge
made no payment to suppliers

2 . payment to suppliers was delayed so that
the liability of Telecomputing to Bridge was
affected
3. credit notes were issued by the supplier
of the goods but not credited by Bridge to its
account with Telecomputing .

Mr Murphy made a report to the court dated
7 February 1991 ( Ex G l ). On 8 February 1991
directions were given by Cole J that certain
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interest calculations should be made by the
defendant and provided to Mr Murphy by 15
February 1991 . These calculations were
provided and by a further report of 20 February
1991 , Mr Murphy reported that , up to 15
February 1991 , the amount due from
Telecomputing to Bridge was $620,441 .
Interest on that amount continued to accrue at
the rate of $317.10 per day .
Bridge now seeks an order that the Referee’s
Reports be adopted . The plaintiffs , other than
Telecomputing , move to have the Reports
rejected . I should mention that even if the
Reports are adopted , unfortunately the
proceedings cannot finally be disposed of even
at first instance . There are outstanding
unresolved issues between the cross claimant
Bridge and the cross defendants Mesdames Cox
and Shih .

The first contention of the plaintiffs is that
the Referee failed to carry out the task entrusted
to him in that he “ delegated the whole of the
questions before him to employees of Messrs
Arthur Andersen , such that the purported
Report is not his Report ” . The second
contention is that the plaintiffs had a reasonable
apprehension of bias on the part of the Referee.
Third , it is contended that the Referee was in
breach of the requirements of natural justice in
that he acted in the preparation of his Reports
and reached conclusions adverse to the
plaintiffs on advice which he sought and
information which he obtained from third
parties, which the plaintiffs were not given any
opportunity to challenge or comment upon .
Fourth , it is contended that the Referee acted
upon a reconciliation provided to him by the
defendant ’ s solicitors which dealt with a large
number of transactions not the subject of the
order for reference, and did so notwithstanding
that the Referee was aware that the plaintiffs
and in particular the 6th plaintiff , Mr Cox ,
objected to this course . Fifth , it is contended
that the Referee failed to consider each
payment by the defendant to the Commissioner
of Taxation , but adopted a sampling technique
in relation to which the plaintiffs objected .
Sixth , the Referee erred in calculating interest
from a date earlier than that sought in the
defendant ’s Cross Claim . Seventh , in his
comments on page 7 of the Report under the
heading “ Contention ” the Referee purported to
deal with a legal issue which had not been
referred to him by the Court .
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In the course of his address, Mr Vincent ,
counsel for the represented plaintiffs , submitted
that I should decline to adopt the Reports on the
further basis that there had not been compliance
with Pt 72 r 8(5 ) and r 11 . These Rules were
made in an effort to ensure that there would be
no complaint from parties that a referee had not
made all necessary findings of fact or dealt with
all the submissions calling for decision . I am
afraid that the experience is that these Rules are
more honoured in their breach than in their
observance. In any event I will not allow a
party to attempt to avoid adoption of a Report
by reason of a failure , inter alia , on that party’ s
own part , as well as any other party , to comply
with the Rules in question . Particularly is this
the case where no complaint to this effect was
made either to the Referee or the other party .
The serious allegations made against the
Referee , in particular the allegation of
apprehended bias, presented a threshold
difficulty . I directed that the Referee be
informed of the allegations made by the
plaintiffs and that he be invited to consider
whether he desired to be joined as a party so
that he could respond to those allegations , if he
so desired . In the result , the Referee did not
wish to be joined , but supplied an Affidavit to
the solicitors for Bridge which was read by
Senior Counsel for Bridge . The procedure
which was adopted accorded with that
discussed by Brooking J in Stannard v Sperway
Constructions Pty Ltd 1990 VR 673, 682 ff in
relation to an arbitrator against whom
allegations of misconduct were made. The
Referee submitted to cross examination before
me by Mr Vincent and by Mr Cox who
appeared for himself . This course was followed
without objection from anyone but should not
be regarded as a precedent. The question
whether this is an appropriate practice remains
open for argument in the future.
The challenges made to the Referee’ s
Reports and conduct raise two fundamental
questions, as well as spawning some subsidiary
issues. First is the contention that the Referee
failed to do all the work himself and that , as a
consequence, the Reports do not set out his
conclusions? In their initial written outline of
contentions the plaintiffs asserted that the
“ Referee delegated the whole of the questions
before him to employees of Messrs Arthur
Andersen , such that the purported Report is not
his Report .” Mr Vincent conceded that , on the
© 1991 CCH International

411- 9i

Telecomputing PCS Pty Ltd & Ors v Bridge Wholesale
Acceptance Corp (Aust) Ltd
(1991 ) 1 ADRD (Asia •Pacific) 180-029 ( Rogers CJ Comm D)

evidence as it emerged , this sweeping claim
could not be sustained . Nonetheless, he
submitted , that there had been a delegation of
work in the preparation of the Reports which
was beyond permissible limits. In order to
examine this contention , it is necessary to
appreciate the rationale which underlies the
system of appointment of referees.
Absent , some hopefully rare cases where a
matter is very urgent , and there is no judicial
time available for its resolution , matters are
sent to referees for inquiry and report in two
principal areas. First , where the question
requires some technical expertise for its proper
understanding
and
resolution .
Building
disputes , disputes as to the quality of goods ,
scientific and technical disputes are prime
examples of this class of matter . The view has
been taken that it is not cost effective and not
an appropriate utilisation of the time of a judge,
with presumed commercial expertise, to
become acquainted to the necessary degree with
the intricacies of the particular science or trade.
Generally speaking , a report from a person
expert in the subject should be able to be
produced more quickly and at less cost . It may
also more closely accord in details with the
learning in the specialty . The other category of
matters is where there is detailed examination
required of large numbers of items of which
perhaps accounts are a prime example . It is
simply impossible to make available a judicial
officer with the time available to check
hundreds, possibly thousands , of disputed
invoices , building items, or such like. On the
other hand , the difficulty arising from scarcity
of time is replicated in the case of a busy
professional , be it a builder, architect ,
accountant , who is appointed the referee. If the
referee is a partner, or otherwise part of a large
organisation , it is reasonable and cost effective
that some of the purely mechanical aspects of
the inquiry should be carried out by members
of the staff and other assistants. To take an
extreme example , nobody would expect the
referee to type the report . Again , it should not
be expected that the referee would personally
enter in a computer the material which may
require consideration .

80,579

plaintiffs. However at the commencement of
reference an amended document was
produced by Mr Cox . Mr Cox was the principal
participant , on the plaintiffs’ side of the record ,
in the work undertaken pursuant to the
reference . He had been joint managing director
of Telecomputing. Mr Cox is a qualified
accountant . His primary contact points at
Arthur Andersen were two assistants of Mr
Murphy . The first contact between Mr Cox and
the Referee’s office was by telephone on 10
December . On 11 December Mr Cox went to
the Referee 's offices for the first time . On the
same day Mr Cox wrote to the Referee ( Ex E )
enclosing a copy of a new reconciliation . The
updated reconciliation took the place of the
original document annexed to the Summons
and Amended Summons . The update made
more claims than had been in the document
attached to the Summons.
the

There were thousands of transactions
involved . The Referee directed that the
reconciliations prepared by the parties be
entered in computers so as to ascertain what in
fact were disputed items. Whether an item was
disputed , or not , was determined by an
assistant simply by checking whether it
appeared on both reconciliations (Tp 28).
Between 17 January and 1 February Mr Cox
was working at the offices of Arthur Andersen
most days of the week . An office was provided
for him to allow him to go through all the
records (Tp 15).

As Mr Cox said in cross examination , the
Telecomputing reconciliation was discussed
“ incessantly ” (Tp 10).

In his letter of 11 December Mr Cox said:

In the present case the Referee’ s task was
somewhat forbidding. The initial Telecomputing calculations were annexed in the
forms of schedules to the Summons and
Amended Summons filed on behalf of the
Doyles Dispute Resolution Practice — Asia •Pacific

“ We ask that the following items be
checked before a balance on the account can
be established:

—

1 . That each invoice enclosed with each
valid
trust
receipt
represents a
transaction . That is the goods passed to
Bridge, Bridge received title in the
goods, and passed the title on to
Telecomputing when the goods were
sold .

2. A reconciliation of the account Bridge
had with each supplier on behalf of
Telecomputing for each of the Trust
receipts passed to Telecomputing.

If 80-029

80,580

Telecomputing PCS Pty Ltd & Ors v Bridge Wholesale
Acceptance Corp (Aust) Ltd
(1991) 1 ADRD (Asia Pacific) H80 029 ( Rogers CJ Comm D)

•

3. Credit given to Telecomputing for
Sales Tax paid to Bridge by Telecomputing where the goods were
subsequently sold to an exempt person or
another retailer or were exported or the
goods themselves were exempt and
should not have had sales tax charged in
the first instance.
4. Credit given to Telecomputing for
credit notes which were sent to Bridge
by IBM and NEC and Epson ; and for any
other items where the goods were
incorrectly priced or the goods were not
received by Telecomputing; Telecomputing have made a claim against the
supplier or Bridge which has or may
have been processed .

5. In respect of the Reconciliation
(A ) Which of the items on the
schedule under ‘tax previously
claimed ’ Telecomputing have actu ally been given credit for by Bridge
and the date upon which the credit
was given .
( B ) The amount claimable for the ‘tax

to be claimed ' column including
those amounts shown on the schedule
and any further amounts which
Telecomputing claim have been sold
to tax exempt customers. ” ( Emphasis
added . )

It will be necessary later to deal with the
reasonableness of the requirements made by Mr
Cox . For present purposes , the complaint
made , that the Referee failed to carry out all the
work himself , needs to be assessed in the light
of the demands made of him .
Some light is shed on the question of the
extent to which a Referee is required personally
to carry out the work involved in the reference
by comments made , concerning liquidators , in
the litigation involving a Mr Ah Toy . Mr Ah
Toy had been a sole practitioner , as a Chartered
Accountant, in Darwin , until 1 March 1979 ,
when he became a partner in Price Waterhouse.
He had been an official liquidator since 1971 .
He was appointed liquidator of Day & Dent
Constructions Pty Ltd (‘‘D & D ” ). It was
found (9 ACLR 319 , 324) , that Mr Ah Toy had
agreed to accept appointment , initially as
provisional liquidator of D & D , ‘‘on the basis
that Price Waterhouse would do all the work
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connected with the provisional liquidation ” .
Mr Ah Toy was going overseas for a month ,
leaving only four weeks after the appointment .
The appointment of an agent by a liquidator, as
distinct from a provisional liquidator, was
permissible (s 236( j)) “ to do business which a
liquidator is unable to do himself . ” Foster CJ ,
sitting at first instance, expressed the view in
Re Day & Dent Constructions Pty Ltd ( 1984) 9
ACLR 319 that the power cannot comprehend
the handing over to an agent of all the
liquidator's powers and functions. His Honour
continued ( p 327 ):
“ No doubt a liquidator does not have to do
literally everything in connection with the
liquidation such as typing letters and filing
documents or selling land or other property
but I have no doubt that any decision of
substance made during the liquidation must
be made by him and any examination of
books and records involving the skill and
experience expected of an official liquidator
must also be carried out by him . Similarly
any questioning of people or other things
done to ascertain important facts must be
done by him except , of course , such
questioning and ascertainment as occurs in
the course of legal proceedings such as an
examination of a person under s 249 of the
Act . It is all a matter of degree. Matters of
importance and substance within the area of
competence to be expected of an official
liquidator must be carried out by him or
under his constant and direct supervision .
Less important and substantial matters may
be delegated to staff and matters outside his
competence , such as the auction sale of real
or personal property , may be delegated to
appointed agents. The line between what is of
substance and importance and what is not
will not always be easy to draw but
liquidators would be wise to err on the side
of conservatism when they are in doubt or to
obtain legal advice or directions from the
court . ” ( Emphasis added . )
An appeal was taken to the Full Court ,
reported as Ah Toy v Registrar of Companies
( 1986) 10 FCR 356. Their Honours said
( pp 361 -362 ):
“ Provisional liquidators and liquidators are
appointed to their office as individuals and
upon the strength of their personal
qualifications. The identity of a particular
appointee may be important: cf Re Stewden
© 1991 CCH International
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Nominees No 4 Pty Ltd ( l 975) 1 ACLR 185
at 187 , Re Photo Holdings Pty Ltd ; Ex parte
Ramsay (1976) 2 ACLR 117 at 118 , Re
Intercontinental Properties Pty Ltd ( in liq )
( 1977 ) 2 ACLR 488 at 491-492 and Re
Nickel Mines Ltd (1978) 3 ACLR 686 at
688-689. The selection is not to be
circumvented by a general delegation
whereby the liquidator places the affairs of
the company in other hands . Appointees are
personally accountable for the conduct of
the provisional liquidation or liquidation . In
their work they must rely to some extent
upon others but it is important that they
bring their personal skills and experience to
all significant aspects of the liquidation. ”

In the first of his Reports Mr Murphy said ( para
4.1 ) ‘‘Trust Receipts agreed by both parties
$11 ,635, 155 ... ” Mr Cox claims that he did
not agree to that figure (affidavit of Mr Cox 21
February 1991 para 28). In cross examination
Mr Murphy said (Tp 36) that Mr Cox had
agreed to that figure in discussion with Mr
Murphy 's two assistants. With all the
advantages of hindsight it would have been
better either to have Mr Cox 's agreement to
that figure in writing or to have him agree to it
in conversation with Mr Murphy personally .
However there was no reason at the time to
think that Mr Cox would resile from what he is
claimed to have said to the two assistants. In
para 19 of his Affidavit Mr Cox said:

Between the original date of the first instance
hearing before Forster CJ and the appeal , Kelly
J gave judgment in the Supreme Court of the
ACT in Re Bridal Centre Co Pty Ltd ( 1985) 75
FLR 449. His Honour said (p 462):

‘‘From the afternoon of 17 January up until
the afternoon of Friday 1 February 1991 I
was frequently at the Referee’ s office
together with my assistant , Gloria Heap ,
examining the tables that the Referee 's
assistants had prepared for the purpose of
determining whether there were any further
credits due to the First Plaintiff other than
those set out on the Schedule ‘AAC2’ .
During the time that I was there I was asked
on a number of occasions by both Mr Allen
and Mr Pitman whether or not I agreed with
a table they had prepared setting out all
those Trust Receipts which the Defendant
alleged it had forwarded to the First
Plaintiff . On each occasion when I was
asked whether I agreed with this table my
response was always in words to the
following effect:

“ I take first the case of a liquidator
practising on his own account. He would
not be able to function without the
assistance of members of his staff . He
would not be expected to carry on the
routine work attendant upon every
liquidation . If he is to function efficiently ,
no doubt his role would generally be
restricted to what I venture to describe as
the broad policy of the liquidation , the
proper delegation to competent staff of such
work as falls within their competence
including , where necessary , matters of
policy within the framework set by the
liquidator and work routinely incident to
every liquidation , and the proper and
responsible supervision of work so
delegated . ”

With necessary adaptation , it seems to me,
that the approach of the Courts in the D & D
liquidation is appropriate to the conduct of
references under Pt 72.
According to his evidence , which I accept ,
Mr Murphy considered every disputed item
himself . Not only do I see nothing wrong
with the course that the Referee adopted in that
regard , but indeed it was the only way of
of
thousands
tackling
problem
the
between
into
of
transactions entered
Telecomputing and Bridge.

can agree with a list of Trust Receipts
that I either have in my possession or I
have sighted here in your office which
have Telecomputing’ s name on the top. I
do not agree that this means the goods
the subject of the Trust Receipts have
been delivered , that I have received the
Trust Receipts in some cases, or that the
suppliers of the goods in question have
been paid . ' ”
‘I

He was questioned about this paragraph .

There is one particular complaint in this
context however which has given me concern .
Doyles Dispute Resolution Practice
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“ HIS HONOUR: Q. What did you intend to
convey by the second sentence you have
quoted ? A . That there may be trust receipts
issued by Bridge but that doesn’ t mean that
there is a legitimate invoice accompanying it
from the supplier of the goods.
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GRAHAM: Q. What you are saying is that
some of the trust receipts issued might have
[ been ] phantom trust receipt [ s]? A . No, they
may have been duplicates, they may have
been for goods that were delivered to
another dealer .

Q. You were speculating that some of the
documents that were trust receipts may not
have related to original deliveries of goods
to you ? A . There is a spectrum of reasons
why they may not have related to our
company .
Q. What you were looking for was in effect
an audit to satisfy yourself that you should
only pay the balance of this $ 10 million
account if each and every one of the
deliveries could be proved arid backed up
and matched with a trust receipt , is that
right ? A . No , I didn’ t understand why he
was looking at all the trust receipts in the
first place . ”

This last answer illustrates the unreality that
surrounded the whole of the exercise invoked
by Mr Cox’s demands. It also provides some
explanation why the Receiver made the
statement complained of and relied on as
evidence for a reasonable apprehension of bias .

In all the circumstances it seems to me that
Mr Murphy was entitled to proceed on the basis
of the statement from his two assistants that Mr
Cox had agreed to the figure .
The first objection to the Report is rejected .

The next objection to the Report was that the
conduct of the Referee was such as would
cause a fairminded observer to entertain a
reasonable apprehension of bias as a result of
the Referee’ s alleged pre-judgment of the issues
in the case . The foundation for this assertion
rested on a statement the Referee made to Mr
Cox . According to Mr Cox’s Affidavit ( para
15) he had a telephone conversation with the
Referee, in which Mr Cox complained that the
documents which had been produced in
response to subpoenas issued by the plaintiffs
insufficient
information
and
provided
“ therefore it is my position that the subpoenas
need to be returned in full before this exercise
can continue . ” The Referee's response was
“ you are a creditor (sic ) for half a million
dollars to Bridge and Bridge have been waiting
for their money for a year . These are just
delaying tactics. ” Mr Murphy conceded that he
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said words substantially to this effect. He
described the position in cross examination
(Tp 29):

“ A . At that stage from the Bridge side all
documentation had been delivered to us. It
was perfectly organised and we could make
a determination pretty readily on their side .
We had not received a great deal from Mr
Cox . We were forming the preliminary view
about what was happening and what we
wanted was for Mr Cox to give us specifics.

Q. What was that preliminary view? A . It
seemed to me on an analysis of facts that
Telecomputing owed a considerable amount
of money .
Q. About half a million dollars? A . That is
right .

Q. You were of that view before you spoke
to Mi COX on the phone ? A . We had been
through most of the information , that is
right .
Q. You were prepared to accept that
information as being accurate ? A . The ball
is now in the Telecomputing court , they had
to come up with real information to let us
know what their disputed items were and
what documentation they had to support
their claim .

Q. Whatever might be the actual words
used , there is no doubt that you said to Mr
Cox words to the effect that you are
delaying the matters and it seems to us you
owe Bridge about half a million dollars or
words to that effect ? A . That is correct . ”
Thereupon Mr Cox wrote to Mr Murphy a
letter , bearing date 16 January , ( Ex H ) in which
he complained that Mr Murphy had already
made a determination . Mr Vincent relied on the
fact that the letter had not been answered . At
one point in his submission (Tp 42) Mr Vincent
submitted that the statement by Mr Murphy in
truth manifested actual bias .

In a perfect world , the remark complained of
might have been better left unsaid . In the less
than perfect world in which we live, it is not
unknown for judges to get testy with litigants,
or even counsel , whom they consider are
the
deliberately delaying disposal of
proceedings. Counsel and litigants generally
accept some criticism of this kind from judges.
As members of the community become more
© 1991 CCH International
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assertive complaints also increase . Litigants are
not prepared to accept criticism of their conduct
from non -judicial persons. This fact of life
highlights a fundamental issue . If the courts are
to continue to make use of the expertise of
skilled persons , knowledgeable in matters other
than the law , a realistic view needs to be taken
of what is expected of them. It is unrealistic
and inappropriate to expect , or require of them ,
the behavioural standards commonly expected
of the ideal judge. All that can fairly be
required of expert referees is that they approach
with fairness the problems into which they were
assigned to inquire and report . The High Court
explained most recently in Re Polites; Ex parte
The Hoyts Corporation Pty Ltd ( 1991 ) 65 ALJR
445 , 448-449:

“ Again , the test in Livesey cannot be
pressed too far when the qualifications for
membership of the tribunal are such that the
members are likely to have some prior
knowledge of the circumstances which give
rise to the issues for determination or to
have formed an attitude about the way in
which such issues should be determined , or
the tribunal’ s powers exercised . ... The
prior involvement of a Deputy President
with associations or with governments who
are frequently parties to proceedings before
the Commission cannot be sufficient by
itself to amount to a disqualification from
sitting in a particular case; nor can the prior
acquisition of ‘skills and experience’
amount to such a disqualification . Deputy
Presidents who are appointed on account of
their industrial background are not
disqualified merely because persons with
that background have a measure of
knowledge or are likely to have a particular
attitude to the exercise of the Commission’ s
powers. To adopt the words of the Privy
Council in Labour Relations Board of
Saskatchewan v John East Ironworks Ltd
1949 AC 134, 151 , their background will not
necessarily lead them ‘to act otherwise than
judicially , so far as that word connotes a
standard of conduct’ even though the
background which it carries experience and
extra-judicially
knowledge
acquired
assuredly means that the subject matter is
such as profoundly to distinguish such a
tribunal from the courts.’’

By analogy , a technical expert may bring to
the task a temperament which is not necessarily
Doyles Dispute Resolution Practice — Asia
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judicial , but may nonetheless be completely
fair. Having heard Mr Cox being cross
examined (cf e.g. Tpp 9-10) I can understand
why Mr Murphy may have thought him
difficult or got somewhat testy with him .
It is established , by judgments by each of the
Judges of the Commercial Division , that
referees are required to afford to parties, natural
justice . What natural justice may require in a
given case, may vary substantially . There is no
better guide , however, than the test of fairness.
Fairness demands that each party be afforded a
proper opportunity of putting before the referee
particulars of the contentions relied upon and
an opportunity to comment , not just on the
information adduced by the other side , but also
any information on contentious matters which
may have been gathered by the Referee.
Further it means that a Referee should not form
a concluded opinion , or close his or her mind to
the contentions of the parties before all the
evidence is in . I am satisfied that Mr Murphy
did not fall into error. Having heard Mr
Murphy cross examined , and having seen him
in the witness box , I am satisfied that all that he
was saying to Mr Cox was that , as the evidence
then before him stood , the plaintiffs appeared
to owe the defendant half a million dollars.
Indeed he said as much , in describing his view
at the time as “ preliminary ” .

In Re Shaw ; Ex parte Shaw (1980) 55 ALJR
12 , after hearing the evidence for the wife and
even before counsel for the husband opened his
case the judge said [pp 13-14]:
“ I do not want to argue on this point. I am
going to say there is no way this family are
going to be left living in the circumstances
they are presently living in , which I do not
believe are denied . Where there are five
children and a wife living on a pension ,
where the other side of the family , no matter
if you stand here and argue with me , have
got these sort of resources. By that , I am
not , as I say , suggesting that there is going
to be huge amounts having to be paid out in
cash . It is quite clear, however , moneys will
have to be found and orders will be made
accordingly , that at least there are moneys
to pay a substantial deposit on some house
for the family . There has got to be some
accommodation for this family and it may
be there will have to be a deposit paid and
the husband will have to then take on the
repayments , whether he has to go out and
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dig roads. I just want to make it quite clear
that on the evidence so far, the open offer
you have made, and those are your
instructions , are totally unacceptable to the
court and no way will anything like that be
ordered . That is not to give Mr Monotti and
his client false hopes, but where there are
these sort of resources this family has to be
housed . ”

The husband then sought prohibition on the
ground of reasonable apprehension that the
judge had pre-judged the matter . Gibbs ACJ ,
with whom the other members of the court with
the exception of Aitkin J , agreed , said ( p 14 ):
“ The evidence does not however justify a
conclusion that the views which the learned
judge expressed , although strong , were
other than provisional , or that it could
reasonably be suspected that at the end of
the case she would not decide with a fair
and unprejudiced mind ” .
Of course 1 have not overlooked the point
made by Aitkin J ( p 16):
“ The critical question however is not
whether a judge believes he or she has
prejudged a question , but rather that is what
a party or the public might reasonably
suspect had occurred ” .
In the context of all of the circumstances I do
not think that was the case here and this ground
of challenge should fail.
I turn to the third complaint by the plaintiffs
that the Referee acted upon information
obtained from third parties which the plaintiffs
were not given an opportunity to challenge , or
comment upon . The principles which guide me
are once again traversing well travelled ground .
In Pflierger v Sparks ( unreported 9 March 1989 )
Giles J said:
“ The basis on which the referee was
proceeding must be seen against the
background of Pt 72 r 8 of the Rules. The
referee was thereby empowered to conduct
the proceedings under the reference in such
manner as he thought fit , was not bound by
the rules of evidence , and was able to
inform himself in relation to any matter in
such manner as he thought fit . ... It does
not , of course , follow that the referee was
absolved from compliance with the rules of
natural justice by way of , for example ,
making known to one party or his expert
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what had been ascertained from the other
party or his expert in order that there be an
opportunity to deal with its substance . But it
does follow that whether or not there was
irregularity must be considered in the light
of the agreed basis on which the reference
was to proceed . ”

In a later judgment , Solah Blue Metal Pty Ltd
v Tecma Pty Ltd ( unreported 31 May 1991 ) ,
Giles J cited a passage from the judgment of
Cole J in Xuereb v Viola ( 1989) 18 NSWLR
453, 470:
“ Going then to the communications with
Mr Cartwright , in Xuereb v Viola at 470
Cole J referred to a direction to the effect
that a referee might communicate with
experts retained on behalf of the parties or

any of them , and said

—

utility of such a direction is
obvious, for it enables a person
technically qualified who does not
understand a particular technical aspect
of the report of an expert retained by a
party to inquire of that expert what he
meant . But such an order is not to be
understood as permitting a referee to
have a private conversation with one
expert . He may call the experts for
opposing parties together to seek
clarification or he may arrange a
conference telephone discussion with the
experts for competing parties. Pursuant
to r 8( 2) the referee may be permitted to
carry out his own tests. But if he does
so, prior to preparing his “ just opinion ”
he must give in most cases the
information so derived to the competing
parties to permit them to express their
views upon it to him . There is nothing in
Pt 72 r 8 or in the usual order made by
the court pursuant to r 8( 1 ) which
permits private discussions between the
referee and only one party or his expert .
Similarly , normally if communications
are received by a referee from a party
they should be provided to the other
party , unless it has previously been
arranged that the party providing a
document to the referee will also provide
it to his opponent . '

‘The

For my part I can conceive of circumstances
in which it might be appropriate for a
referee to communicate with one expert
© 1991 CCH International
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otherwise than in joint conference with the
other or by a conference telephone
discussion . The circumstances must be
judged by reference to the principles of
natural justice, but I am unable to conceive
that any such circumstances would be in
conformity with the rules of natural justice
unless the referee then informed the
opposite party in an appropriate manner of
what he had done , and of the information
which he had obtained , so that that party
might express its views upon that
information . ” (Emphasis added . )
Under this head of complaint Mr Vincent
relied on the following matters:
1. The information given to Mr Murphy by
his assistants that Mr Cox had agreed to the
amount for trust receipts. There was no
suggestion that Mr Cox was unaware of this
contention by the two assistants.
2. In the same paragraph of the Report (Ex
G 1 p 5 para 4.3) the Referee states that “ after
supporting documentation was provided by
both parties, third party documentation was
sought. With this information I have
determined which credit notes claimed by
Telecomputing should be agreed by the
Referee. In Annexure ‘3’ I have listed down the
claims made by Telecomputing. I have also
listed down in that Annexure the amounts
agreed by me and the reasons for any
decision . ” Looking at Annexure 3 it seems
clear that some of the documentation taken into
account by the Referee was from NEC. Mr
Vincent submitted (Tp 46) that “ it is clear at
page 33.8 of the transcript that that was not
communicated certainly to my client. ” I think
counsel meant p 31.8. However the question I
have in mind may not have been sufficiently
precise. What counsel is reported to have asked
was “ Would it be fair to say that you didn’ t
make available to the parties documentation
referred to? A . I didn ’ t think it was necessary.
Q. You didn’ t do it ? A . No ” . Of course to
make the documentation available was only one
method of drawing attention to the information .
The evidence does not go far enough .
3. In the same report , under the heading
“ Sales Tax ” , the Referee reported:
“ Telecomputing has presented me with
documentation claiming credit for sales tax
from Bridge amounting to $148,024. After
considering, inter alia advice from my
Doyles Dispute Resolution Practice — Asia
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Firm’s internal sales tax Expert , the
documentation provided is not sufficient to
require Bridge to give credit for this claim at
this time . ”
Reliance is placed on the use of the words
“ inter alia ” to suggest that something else was
considered as well . That may be true , but the
something else may just as likely be the
documentation provided by Telecomputing
referred to in the previous sentence . Complaint
is then made that the “ internal sales tax
expert ” is not identified . I am sorry but I do not
feel up to gracing this complaint with a
response. More relevantly there is a complaint
then that the question asked and the answer
supplied “ has not been given ” . I assume that
the complaint is that the substance of the advice
was not disclosed to Mr Cox at the time so as to
enable Telecomputing to respond to it . If this is
the complaint once again the evidence is not
sufficiently certain . All Mr Murphy was asked
was whether he had shown that advice to the
parties (Tp 31.3). The complaint here, as it has
to , goes beyond a failure to show the actual
report to the parties. If such challenges are to
be made to a Referee’s report it is important
that he be given a full opportunity to answer the
specific complaint .
4. The next complaint arises from statements
in the first Report under the heading
“ Interest ” . The Referee said:
“ In relation to the former, interest payable
on sale tax and whether sales tax charged by
Bridge was remitted to the Deputy
Commissioner of Taxation (‘DCT’ ), we
have carried out tests to ensure Bridge
deducts the sales tax component of cash
collections and remits that amount to the
DCT. Our tests indicated that all
Telecomputing payments were treated
correctly and the sales tax deducted was
remitted to the DCT.
As additional comfort , the Australian
Taxation Office has recently carried out a
sales tax audit of Bridge and have concluded
in a letter dated 13 December 1990 that their
audit did not reveal underpayment of tax . ”
The complaint is (Tp 46) that the letter from
the Tax Office was not communicated and “ the
actual test carried out by the Taxation
Department in its manner and the way it was
conducted was never communicated ” . With
great respect to Counsel , who is doing his best
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for his clients, the letter was presumably not to
the Referee but to Telecomputing who would
have been the people who would have known
all about the audit. There is a more substantial
complaint in relation to the “ tests ” carried out
by the Referee’ s staff. Not so much the
complaint (Tp 47 ) that the persons carrying it
out were “ unknown ” and the “ results
unknown ” but more that the results were not
revealed prior to the Report so as to give the
plaintiffs a chance to comment on them or to
challenge the conclusion proposed to be drawn .
However the evidence on the point is quite
equivocal (Tp 31 ):
“ Q. I take it you didn ’ t communicate to
either party , in particular you didn ’ t
communicate to Telecomputing what those
tests were , is that right ? A . Well I think
what we did was we did test checking to test
check the sales tax from Telecomputing
to Bridge when Bridge had hundreds of
customers to actually trace those through
would take I would say manually , would
take five years.

Q. That may be right but you carried out
some tests? A . Yes.
Q . You did not communicate what those
tests were or how they were conducted to
Telecomputing? A . I could not be sure. I
think I didn ’ t . There had been a sales tax
audit of Bridge and I have seen the letter .
I would assume that both sides had seen that
which indicated

—

OBJECTION :
HIS HONOUR : Q. Were you going to say
something else? A . Bridge had a sales tax
audit just prior to this time which had come
up clean . I didn ’ t think there was a dispute
between the parties , that having been the
case that anyone was contesting that Bridge
weren’ t paying sales tax . ”
There was some further evidence on p 36:
“ Q. The sample technique you used , does it
give a precise result ? A . The sample
technique was to take out 10 transactions
and trace them all the way through and out .
Reviewing the procedure at Bridge when we
got there , we found there was a sales tax
audit , a comprehensive one , and a letter
issued by the Sales Tax Commissioner
saying that the tax was being paid . To do
any more seemed to me to be a waste of
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time . ”
Bearing in mind the nature of the issue and
all the circumstances it seems to me that in the
result there was no breach of the requirements
of natural justice. Nothing that was done was in
any way unfair.
5. The next complaint I can most conveniently discuss in conjunction with a
difficulty which seemed central to Mr Cox 's
dissatisfaction . Mr Justice Brownie gave leave
to issue subpoenas addressed to NEC and
Epson . With great respect , the reason for the
order is not clear to me . There appeared to be
no live issue so far as those two companies
were concerned . Mr Cox appears to be an
adherent to the Micawber style of litigation in
hoping that something might turn up. He gave
no reason whatever for believing that return of
the subpoenas might justify the cost incurred .
The Referee dealt with the problem in the first
Report ( Ex G 1 p 6):
“ On 7 January 1991 I met with
representatives of NEC and Epson and
solicitors of Telecomputing and Bridge to
receive the documents requested in
subpoenae to be produced to me on that
date. Both NEC and Epson stated that they
were unable to comply with the subpoenae
in the time allowed and that to do so would
incur substantial costs. NEC and Epson
indicated that this process would take four
weeks and in my judgment , therefore would
not provide information in time for analysis
and reporting .
In the light of these circumstances and part
3 of the Order , it was agreed that we would
try to progress the issues , that were the
subject of the Order, by obtaining monthly
statements from the companies. These
statements were more readily available . I
arranged for Mr Cox of Telecomputing to
receive these statements and report to me by
15 January 1991 .
Mr Cox subsequently reported that the
statements did not provide sufficient
information for his purposes and I agreed I
then met with Mr Cox and his solicitor to
discuss the issues and alternative work to
address these issues. The results of that
work are set out below .
Contention ( a )
Payment was not made by the Defendant
to suppliers.
© 1991 CCH International
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We have received written confirmation from
each of IBM , Epson and NEC that payments
by the Defendant have been made in
accordance with agreed trading terms since
trading commenced . They have also
confirmed that there are no disputes
regarding outstanding amounts due from
Bridge.

information was not passed on . It extended to
an argument that the amount of information
available did not allow the Referee to draw the
conclusion he did . In accordance with the
accepted approach to Referee’s Reports I reject
this submission . The Referee approached the
task assigned to him on a proper basis and
produced a clear and logical result .

I believe these replies suitably confirm that
no problem exists with respect to this
contention .

The final submission under this head seems
to be more a complaint as to the result arrived
at by the Referee than a complaint of a failure
of natural justice . Mr Vincent drew attention to
the first schedule to the Report headed ‘‘Listing
of Trust Receipts Disputed Between the
Parties ” . Under items 4 , 5 and 6 the Referee
listed some $450 ,000 in respect of items noted
as ‘‘delivery questioned by Telecomputing ” .
The Referee’ s response to the query raised by
Telecomputing was that ‘‘credits have already
been claimed and given for $165 , 149 of this
balance. Telecomputing has not provided
support for any additional claims which I would
have expected to have been made at the time
the other credit claims were raised . ” The next
three items totalling some $275 ,000 were
claimed to have been duplicates of the
deliveries already allowed . The note of the
Referee’ s response read “ I have received a
letter from IBM which indicates all three trust
receipts are valid . ” This was a matter of the
Referee assessing the evidence available to him
and coming to a conclusion . Merely to say as
Counsel did that ‘‘IBM may have got it
wrong ” is hardly a sufficient answer. In the
next schedule headed ‘‘Credit Notes Claimed
by Telecomputing ” a number of fairly small
items bear the note ( Note 6) “ Investigation has
shown that these credits have already been
given as part of a single large credit ” . Mr
Vincent’ s complaint is that he does not know
what investigation is referred to and where the
credit has been given . Of themselves these are
not matters going to show denial of natural
justice .

Contention ( b )
Payment was delayed so as to affect the
First Plaintiff 's liability to pay interest to
the Defendant.
Again , the confirmations referred to above
show that Bridge has operated within its
trading terms which I believe supports the
contention that there has been no delay as
far as the supplier is concerned . ”

Mr Vincent ’ s submission was again (Tp 47 )
that ‘‘we do not know what question was asked
or what the answers were . ” The plaintiffs may
not have agreed with the information gathered
by the Referee but that is not to the point . I
agree with the course taken by the Referee and
I am firmly of the view that in the light of the
information available to him there was no
justification either for postponing his Report or
in insisting on the subpoenas being satisfied .

6. On p 8 of the first Report Mr Murphy
addresses Contention ( c ) as follows:
notes were issued by the supplier
but not credited to the First Plaintiff .
Although full documentation was not
received from Epson and NEC supporting
documentation was received from IBM
sufficient to consider this issue .

‘‘Credit

review of this documentation was
performed by Telecomputing and items
were identified for our further investigation .
The results of this investigation indicated
that on each occasion where IBM informed
Bridge of a credit , that credit was passed on
to Telecomputing .
A

I also note that none of our other work has
indicated a practice by Bridge of not passing
on credit notes. ”
The submission in relation to these matters
was not confined to complaints that the
Doyles Dispute Resolution Practice — Asia
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On the basis of the material I have detailed
Mr Vincent submitted that there has been a lack
of procedural fairness in the sense in which that
phrase has been used by Toohey J in Laws v
Australian Broadcasting Tribunal ( 1989 ) 90
CLR 70 , 92 . That submission can only be
evaluated in a larger context. I have already
recounted some of the history of the matter and
the way the Referee approached the task
assigned to him . The complaint of procedural
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unfairness needs to be considered in the light of
some further evidence as well .
Mr Cox gave the following evidence:
“ Q . In the course of your dealings with Mr
Pitman and Mr Allen you came to realise ,
did you not , that they spoke of
conversations that they had had with
representatives of Bridge that had plainly
taken place in your absence ? A . That’s
correct.

Q. You did not take exception to the fact
that they had had such communications did
you ? A . No. ”

court? A . No.
Q. You certainly had no concerns about the
way that they dealt with the parties did you ?
A . No. ”

In all the circumstances in my opinion Mr
Murphy and his staff went about the task
assigned by the Court in a manner that was fair .
I reject the submission of procedural
unfairness.
The final objection is to the last paragraph of
the first Report ( p 7 ) in the following terms:

“ Q. You took no objection to the manner in

“ Regarding the contention , that any delay
in payment by Bridge affects the liability to
pay interest to Bridge , 1 do not agree. I
believe that if Bridge had delayed any
payments to its suppliers, and the
confirmations say not , there is no impact on
the interest payable by Telecomputing . The
terms of payment of interest are set out in
the Agreement between the parties and are
not impacted by other factors. ”

which the exercise was proceeding in terms
you never
of not having a formal hearing
said at any stage , I object to you seeing the
other side in my absence , did you ? A . No , I
didn’ t.
Q. And you never suggested that when you
saw them it should be in the presence of the
other side? A . No , I didn ’ t .
Q. You were quite happy to go along with
the way in which they were addressing the
task that they had been entrusted with by the

No argument was submitted that the
conclusion was incorrect as a matter of law . In
fact it is clearly correct . Accordingly there is no
substance in the seventh objection taken .
I adopt the two Reports and I order the
plaintiffs , other than Telecomputing, to pay the
defendants' and cross claimant’ s costs of the
reference and of the costs of the proceedings
before me . I will enter judgment for the cross
claimant in an amount to be calculated by
reference to the Reports .

1 should say that at a number of meetings Mr
Cox had with the Referee's assistants and
Telecomputing ’ s then solicitor Miss Ecob
representatives of Bridge did not attend . Mr
Cox took no exception to this:

—

[H 80-030] TRANSAUSTRALIAN CONSTRUCTIONS PTY LTD v NORTHERN
TERRITORY OF AUSTRALIA & ANOR
Supreme Court of the Northern Territory
Judgment delivered 31 July 1991
Full text of judgment below

—

—

—

Dispute arising
Arbitration
Arbitration clauses
“ Arbitration agreement"
Dispute
concerning building contract Contract containing dispute resolution clause
resolution clause providing for two preliminary reviews prior to a reference to arbitration
Contractor unsatisfied with initial review of claims — Contractor commencing Court
Government seeking a stay of
Government filing answering documents
action
Whether stay application can proceed due to Government ' s filing of
proceedings
Whether a stay should be
Whether an “ arbitration agreement" existed
documents
granted — Commercial Arbitration Act 1985 ( NT ) , sec 4 ; 53( 1 ) ; 53( 2 ).

—

—

——

—

—

—

—

A dispute arose between a contractor and the Government over remuneration for works
additional to those specified in a building contract . The building contract contained a
“ Settlement of Disputes” clause which governed the resolution of all disputes “ arising” out of
the contract.

H80-030
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The dispute settlement clause provided two preliminary stages for the review of the
contractor’s claims by government officers If the first review was unsatisfactory to the
contractor, it “ may ” request a further review If this second review was unsatisfactory, the
contractor “ may ” then refer the dispute to arbitration.

.

.

The contractor’s quantum meruit claim for the additional work was rejected by the first
review officer and it commenced court proceedings. The Government filed a summons and
affidavit, but subsequently applied to have the proceedings stayed pursuant to sec 53 of the
Commercial Arbitration Act 1985 ( NT).

The contractor contested the Government’s application, and made the following
arguments.
(a ) Section 53(2) prevented a party , who was not granted leave by the Court, from

proceeding with a stay application if that party had made a step in proceedings. As the
Government had commenced proceedings by filing a summons, the Court should
therefore refuse leave to proceed.

not constitute an “ arbitration agreement ” and
therefore the provisions of the commercial arbitration legislation did not apply.

( b) The dispute resolution clause did

(c) If a stay was available it should not have been granted as there were “ sufficient reasons”
why the dispute should not have been referred to arbitration The reasons were that:

.

( i ) the quantum meruit claim was not a claim

“ arising” out of the contract;

( ii ) arbitration would not have proved to be any quicker;
( iii ) a separate negligence action against a design engineer may have resulted in

different findings of fact from those found in the arbitration ; and
( iv) the time periods specified in the contract had expired

.

Held: judgment for the defendants, stay granted.

.

1 The fact that the Government had always maintained that arbitration was required, the
short delay ( three months) in seeking a stay , and the lack of prejudice suffered by the
contractor led the Court to conclude that this was an appropriate case for leave to be granted
under sec 53( 2), therefore allowing the stay application to proceed

.

2. The Court discussed a number of authorities dealing with similar dispute resolution
clauses, and the issue of whether “ may ” was to be regarded as permissive or mandatory In
order for the contractor to have the dispute settled through arbitration it was contractually
bound to complete all the steps of the clause The contractor could litigate at any time, but
if it did so
and thus susceptible to a stay
would have been in breach of the contract

.

—

.

—

.

Although a unilateral option to arbitrate was not an agreement to arbitrate as defined by
the legislation , the present clause, which contractually obliged the contractor to pursue the two
internal reviews and then arbitration, was, in the Court’s view within the purview of the
legislation.

3. None of the factors relied upon by the contractor were sufficient to warrant denying a
stay While the issues of law were not simple, they were common in works contract disputes
such as the present case, and experienced arbitrators with engineering or building
backgrounds were just as fit as the judiciary ( if in some cases not more so) to expeditiously
resolve them

.

.

.

4 The contractor’s claims on a quantum meruit plainly arose out of the contract and fell
within the ambit of the dispute resolution clause.

IHeadnote by the CCH INTERNATIONAL LEGAL EDITORS ]
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J McCormack (instructed by Close & Carter ) for the plaintiff .
A Wyvill ( instructed by Solicitor for the Northern Territory ) for the defendants.
Before: Angel J .
Angel J: This is an application by the first
defendant to stay the plaintiffs claims against it
in these proceedings pursuant to s 53 of the
Commercial Arbitration Act . The plaintiff was
engaged by the first defendant to design and
construct an 18 million litre water storage tank
at Larapinta in Alice Springs . Completion of
the contract was scheduled for 8 May 1987 .
The certificate of practical completion was not
issued until 8 October 1987 . The plaintiff
alleges, inter alia , that the delay in completion
of the project was due to the first defendant 's
insistence upon additional work which was not
included in the original program .

On 20 November 1987 , the plaintiff wrote to
the first defendant advising the substance of its
claims. These were submitted to the first
defendant 's Superintendent of Works pursuant
to paragraph (a ) of clause 45 of the contract on
21 December 1987 . The plaintiffs claims were
rejected by the Superintendent on 15 January
1988. The plaintiff issued these proceedings on
26 June 1989.
The contract governing the construction of
the tank was the standard form contract
NPWC3. I was informed it is widely used by
the first defendant for construction projects,
and , indeed it appears to be widely used
elsewhere, for its terms have been before the
courts on a number of occasions , see Minister
for Main Roads for Tasmania v Leighton
Contractors Pty Ltd & Ors 11985 ] 1 BCL 381 ;
Eden Constructions Pty Ltd v Eurobodalla Shire
Council [ 1985] 1 BCL 375; Commonwealth of
Australia v Jennings Construction Ltd [ 1985]
VR 586; Reed Constructions Pty Ltd v State Rail
Authority of New South Wales [ 1987 ] 3 BCL
384; Rheem Australia Ltd v Federal Airports
Corporation [ 1990] 6 BCL 384.

The relevant part of the contract is clause 45
entitled “ Settlement of Disputes". It provides:
“ Notwithstanding the succeeding provisions
of this clause , the Contractor shall if the
work under the Contract has not been
completed , at all times (subject as otherwise
provided for in the Contract ) proceed
without delay to continue to execute the

H80-030

work under the Contract and perform his
obligations under the Contract and in so
doing shall comply with all directions as
defined in clause 23 issued or given to or
served or made upon the Contractor under
or pursuant to the provisions of the Contract
either by the Principal in writing or by
the Superintendent in accordance with
clause 23.

All disputes or differences arising out of the
Contract or concerning the performance or
the non - performance by either party of his
obligations under the Contract whether
raised before or after the execution of the
work under the Contract shall be decided as
follows

—

(a ) The Contractor shall , not later than

fourteen days after the dispute or
difference arises , submit the matter at
issue in writing , specifying with detailed
particulars the matter at issue , to the
Superintendent for decision and the
Superintendent shall , as soon as
practicable thereafter , give his decision
to the Contractor.

If the Contractor is dissatisfied with
the decision given by the Superintendent , he may , not later than
fourteen days after the decision of the
Superintendent is given to him , submit
the matter at issue in writing , specifying
with detailed particulars the matter at
issue , to the Principal for decision and
the Principal shall , as soon as practicable
thereafter , give his decision to the
Contractor in writing .

( b)

If the Contractor is dissatisfied with the
decision given by the Principal pursuant to
the last preceding paragraph , he may , not
later than twenty -eight days after the
decision of the Principal is given to him ,
give notice in writing to the Principal
requiring that the matter at issue be referred
to arbitration and specifying with detailed
particulars the matter at issue , and
thereupon the matter at issue shall be
determined by arbitration . If , however, the
© 1991 CCH International
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Contractor does not , within the said period
of twenty -eight days , give such a notice to
the Principal requiring that the matter at
issue be referred to arbitration , the decision
given by the Principal pursuant to the last
preceding paragraph shall not be subject to
arbitration .
Where a notice is given by the Contractor to
the Principal pursuant to the last preceding
paragraph requiring that the matter at issue
be referred to arbitration no proceedings in
respect of that matter at issue shall be
instituted by either the Principal or the
Contractor in any court unless and until the
arbitrator has made his award in respect of
that matter at issue .

Arbitration shall be effected

Moneys that are or become due and payable
by the Principal in respect of work carried
out under the Contract shall not be withheld
because of arbitration proceedings but
the Principal may , at his discretion , and
pending the award of the arbitrator withhold
payment of moneys in respect of any matter
that is the subject of arbitration
proceedings. ”

Before considering the effect of the clause , it
is convenient to examine the provisions of the
Commercial Arbitration Act . Section 53 is in
the following terms:
“ ( l ) If a party to an arbitration agreement
commences proceedings in a court against
another party to the arbitration agreement in
respect of a matter agreed to be referred to
arbitration by the agreement , that other
party may , subject to subsection (2) , apply
to that court to stay the proceedings and that
court , if satisfied

—

(a ) by an arbitrator agreed upon in

within
writing
by
the
parties
twenty -eight days after the said notice is
received by the Principal; or

—

(a ) that there is

no sufficient reason why
the matter should not be referred to
arbitration in accordance with the
agreement ; and

( b ) in the absence of that agreement , by

one of at least three persons , none of
whom shall be an employee of the
Principal or of the Contractor or have
had any association with the work under
the Contract , whose names are submitted
in writing by the Principal for selection
by the Contractor within a further period
of twenty -eight days after expiry of that
last mentioned period , being the person
whose selection as arbitrator is notified
in writing by the Contractor to the
Principal within twenty-eight days after
the names are so submitted ; or

( b ) that the applicant was at the time

when the proceedings were commenced
and still remains ready and willing to do
all things necessary for the proper
conduct of the arbitration ,

may give an order staying the proceedings
and may further give such directions in
relation to the future conduct of the
arbitration as it thinks fit .
( 2) An application under subsection ( l ) shall

an
arbitrator appointed in accordance with
the provisions of the laws relating to
arbitration in force in the State or
Territory named in the Annexure hereto.
(c ) in the absence of that selection , by

A reference to arbitration under this clause
shall be deemed to be a reference to
arbitration within the meaning of the laws
relating to arbitration in force in the Sate or
Territory named in the Annexure hereto and
the arbitration proceedings shall be
conducted in that State or Territory . The
arbitrator shall have all the powers conferred
by those laws and it shall be competent for
him to enter upon the reference without any
further or more formal submission than is
contained in this clause .
Doyles Dispute Resolution Practice
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not , except with the leave of the court
in which the proceedings have been
commenced , be made after the applicant has
delivered pleadings or taken any other step
in the proceedings other than the entry of an
appearance .
(3) Notwithstanding a rule of law to the
contrary , a party to an arbitration agreement
shall not be entitled to recover damages in a
court from another party to the agreement
by reason that that other party takes
proceedings in a court in respect of the
matter agreed to be referred to arbitration by
the arbitration agreement. ”

Section 4 defines “ arbitration agreement ” as
follows: “ ‘arbitration agreement’ means an
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agreement in writing to refer present or future
disputes to arbitration;'’ .
The first matter debated before me was
whether the first defendant had taken a step in
these proceedings ( for the purposes of s 53( 2 ))
by the filing of a summons and affidavit .
Despite the defendant 's notification to the
plaintiff that the filing of the documents was
without prejudice to its insistence on
arbitration , I am of the opinion that the better
view is that such measures did constitute a step
in the proceedings for the purposes of s 53( 2 ) .
The fact the first defendant made it clear to the
plaintiff that it insisted on arbitration and
actively prevented the plaintiff being lulled into
thinking the first defendant agreed to the
litigious process is , in my view , relevant only
to the discretion as to whether to grant leave to
proceed for the stay , cf Metropolitan Tunnel
and Public Works v London Electric Railway
Company [ 1926 ] l Ch 371 at 384 per Lord
Hanworth MR and at 393 per Scrutton LJ .
The fact that the defendant has always
maintained arbitration was required , the short
delay (3 months) in seeking a stay , and the lack
of prejudice suffered by the plaintiff all lead me
to conclude that this is an appropriate case for
leave to be granted pursuant to s 53( 2 ).

The next issue is whether clause 45
constitutes an arbitration agreement as defined
by s 4 of the Commercial Arbitration Act . This
depends upon the correct construction of the
clause. It is a matter of regret that the drafting
of this widely used clause is so sloppy and that
as a consequence its true construction is a
question of some difficulty .
The bulk of the confusion stems from the use
of the word “ shall ” in paragraph (a ) which
confers on the contractor the right to refer the
matter at issue to the Superintendent , and the
use of “ may ” in paragraph ( b ) which confers
on the contractor the right to have the matter at
issue submitted to the Principal . The word
“ may ” is further employed in the following
paragraph which confers on the contractor the
right to give notice requiring the matter at issue
to be referred to Arbitration .

The leading Australian decisions upon
whether “ may ” is to be regarded as permissive
or mandatory concern the interpretation of
statutes but the same considerations, it seems to
me , are applicable to the construction of
clauses such as this. In Finance Facilities Pty
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Ltd v FCT ( 1970- 1971 ) 127 CLR
Windeyer J said at 134:

106,

“ While
Parliament uses the English
language the word ‘may’ in a statute means
may . ”

This observation applies a fortiori to people
who draft contracts in English . But as Windeyer
J went on to say , the question does not always
depend upon the abstract meaning of the word
“ may ” : the question remains
“ . .. whether the particular context of the
words and circumstances make it not only
an empowering word but indicate circum stances in which the power is to be
so that in those events the
exercised
‘may ’ becomes a must . ” ( at 134 )

—

And see Bowling v General Motors Holden
Ltd ( 1980 ) 33 ALR 297 at 302 and Australian
Telecommunications Commission v Bartley &
Ors ( 1988 ) 84 ALR 261 at 266. Thus while
prima facie the meaning to be attributed to the
is permissive , upon a
word “ may ”
construction of the clause as a whole , it may
mean “ must ” .

The clause considered by the Full Court
of the Supreme Court of Victoria in
Commonwealth of Australia v Jennings
Construction Ltd [ 1985 J VR 586 was in almost
identical terms to the one in the instant case ,
the only difference of substance being the use
of the words “ submitted to arbitration ” rather
than “ referred to arbitration ” . The difference
possibly reflects the enactment of the Uniform
Commercial Arbitration Acts and correlative
changes in definitions.
His Honour Fullagar J , with whom Beach
and Kaye JJ agreed , said at 595:

“ The present contract however does not
expressly prohibit legal proceedings outside
cl . 44 unless the final step is taken of giving
a notice to the director-general requiring that
the matter at issue be referred to arbitration ,
although legal proceedings are probibly
prohibited by implication from the words
‘shall be decided ' . More importantly , the
present contact does not purport to take
away rights or bar conduct on a failure
within time to submit the matter at issue
to the director of works , or to the
director-general of works , but does
expressly purport to take away rights and
bar conduct upon a failure within time to
© 1991 CCH International
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take the final step or requiring the
director-general to submit the matter at issue
to arbitration . This seems to me to make it
clear that there is to be no loss of rights , or
barring of conduct , merely because of a
failure to submit the matter at issue to the
director of works . ”

I respectfully agree with those observations .
Clause 45 of the present contract was also
considered by Young J in Reed Constructions
Pty Ltd v State Rail Authority of New South
Wales [ 1987] 3 BCL 384. There the plaintiff
sought declarations, inter alia , that:
(a ) the contractor may approach the Court
after complying with paragraph (a ) alone;
( b ) that after complying with paragraph ( b )
and receiving the principal ’ s decision the
contractor is free to refer the matter in
dispute to a court .

This latter point was conceded by the
defendant . Young J said at 385:
“ Certainly the Supreme Court of Victoria
appeared to be strongly of this view in The
Commonwealth v Jennings [ 1985] V . R . 586
at 595. ”

However , with respect , rather than being
“ strongly of this view ” the Full Court
judgment is ambiguous on this point . There
was no utility in making the second declaration
sought as to the procedure in paragraph ( b ) , the
decision of the principal had already been
notified to the plaintiff . At 386 Young J
expressed the view that there is nothing to
prevent the contractor from approaching the
court at any stage , any action remaining liable
to a stay pursuant to s 53 of the Commercial
Arbitration Act . It is implicit in his Honour’s
view that the clause constituted an arbitration
agreement within s 4 , that is , the clause
constitutes “ an agreement in writing to refer
present or future disputes to arbitration ” .
I respectfully agree with his Honour . In order
for the contractor to have the dispute settled
through arbitration he is contractually bound to
complete all the steps in the clause. It is only
after the contractor is dissatisfied with the
decision of the principal that he can give notice
requiring the dispute to be referred to
arbitration . The decision of the principal can
only be given after the superintendent ’ s
decision . The contractor may litigate at any
time, but is in breach of contract
and thus

—
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if it does so.
susceptible to a stay
In Minister for Main Roads for Tasmania v
Leighton Contractors Pty Ltd & Anor [ 1985] 1
BCL 381 , Underwood J , in considering this
clause before the enactment of the Uniform
Commercial Arbitration Act , said (at 385):
“ An agreement which gives one of the
parties an option to submit a dispute to
arbitration does not amount to a
submission . ”
The earlier Arbitration legislation required a
“ submission to Arbitration ” , whereas now
only an agreement to refer is required .
Although an agreement which permits one
party to elect to go to arbitration if it so wishes,
is not encompassed by the current Commercial
Arbitration Act , or , expressing it another way ,
although a unilateral option to arbitrate is not
an agreement to arbitrate as defined by s 4 , the
present clause , contractually obliging the
contractor as it does to pursue the course from
Superintendent to Principal to arbitration , is , in
my view , within the purview of s 4.

A more recent case upon the interpretation of
the clause is Rheem Australia Ltd v Federal
Airports Corporation [ 1990 ] 6 BCL 130 . In
that case the plaintiff sought declarations from
Carter J that the time limits provided for in
paragraphs (a ) and ( b ) of the clause were not
mandatory . At 134 his Honour held that the
time limits were mandatory . He said:

“ It follows in my view that the
interdependence of one clause of cl . 45
upon the other requires a construction that
the limitations of time in cl . 45 are
mandatory if the arbitration process is to
become available . As will appear , the fact
that it does not does not preclude the taking
of action in any court of competent
jurisdiction .' ’

In my opinion , clause 45 does constitute an
arbitration agreement within s 4. Reading
“ may ” as “ shall ” seems to me , with respect ,
to be the only logical interpretation of the
clause; otherwise it would seem to be devoid of
any real meaning or practical operation .
The cases on statutory interpretation to which
I have referred earlier I believe support this
interpretation . As in Finance Facilities, the
“ may ” here is circumscribed by the fulfilment
of the condition precedent , ie the submission of
the dispute to the superintendent. In the
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context , bearing in mind that the procedure set
down is the only way to achieve arbitration ,
meaning can only be attributed to the clause if
“ may" means “ shall ".
Various explanations have been advanced in
other cases to explain why “ may" should be
read permissively , however I find such

explanations unhelpful .
In particular I am unpersuaded by the
arguments expressed by Carter J in Rheem at
133 where he says:
“ The use of permissive ‘may ’ in cl 45( b )
and in the following paragraph is intelligible
in the light of the fact that the taking of each
of the ensuing steps is premised upon the
dissatisfaction of the contractor ."
The conclusion that I have drawn is
reinforced by the words which precede the
actual procedure, ie
“ All disputes or differences arising out of
the Contract or concerning the performance
or non- performance by either party of his
obligations under the Contract whether
raised before or after the execution of the
work under the contract shall he decided as
follows. ( Emphasis mine . )
These words were emphasised by Fullagar J in
Jennings, supra , as implicitly prohibiting
recourse to the courts and I respectfully -agree
with that conclusion .
In the reported decisions the entirety of
clause 45 is seldom set out . Instead the steps
required to be fulfilled before arbitration are
reproduced . The words which commence the
second last paragraph of the clause are , in my
respectful view , not without significance:
“ A reference to arbitration under this clause
shall be deemed to be a reference to
arbitration within the meaning of the laws
relating to arbitration in force in the State or
Territory named in the Annexure hereto .. . ”
This, to me, further indicates the parties
intended that the clause be an agreement to
refer future disputes to arbitration , rather than
an optional alternative dispute resolution
mechanism .
I should perhaps make plain that I do not
consider that the fact that only the contractor
can initiate the arbitration process in any way
detracts from a finding that this is an arbitration
agreement , see Pittalis & Ors v Sherefettin
( 1986) 2 All ER 227 . I should also say that I
reject the submission made by the defendant
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that an agreement which allows a party to elect
to go to arbitration or litigate is an arbitration
agreement . In Russell on Arbitration 19th
Edition , there is substantial discussion over
whether a unilateral arbitration clause is an
arbitration agreement . The learned authors
conclude that it is (a conclusion with which I
respectfully agree ) and in the course of their
discussion say at 44:
“ The only necessity for an agreement to
constitute an arbitration agreement is that it
is ‘a written agreement to submit the present
or future disputes to arbitration '. This does
not appear to demand any substantive
mutualities .
This statutory definition , at least as regards
future disputes , can surely mean no more
than that there is provision for compulsory
arbitration ; it cannot mean that it is
guaranteed that there will be arbitration , for
under the most ordinary clause there will
only be arbitration of such disputes if
several contingencies are satisfied ; ..."
Having decided the defendant is eligible for a
stay of proceedings , should a stay be granted ?
The answer depends , in part at least , on
whether clause 45 encompasses all the matters
in dispute in the litigation .
The approach of the courts when faced with
arbitration clauses in agreements has generally
been in favour of holding the parties to their
bargain and thus in favour of granting a stay
unless there is “ sufficient reason" why the
dispute should not be referred to arbitration .
The plaintiff put forward a number of matters
to support its argument that arbitration was
inappropriate . These included submissions that:
the claim for quantum meruit is outside
the ambit of the clause;
the unlikelihood that arbitration will prove
any quicker in resolution of the dispute;
the fact that it may be out of time
invoking the arbitration clause.
The most significant submission was that as
the plaintiff also claims against the second
defendant , the design engineer , in negligence,
the plaintiff is at risk of “ falling between two
stools ” in that there may be inconsistent
findings of fact in each tribunal . The
undesirability of such a result is referred to in
Bond Corporation Pty Ltd v Thiess Contractors

•

•
•
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Pty Ltd & Ors (1987 ) 71 ALR 125 at 145. In
this case however the liability of the engineers
will depend at least in part on the quantum of
any arbitration award .
On the other hand , the defendant maintains
that it is ready and willing to arbitrate , it waives
compliance with the time limits in the clause
( which in any event , s 48 of the Commercial
Arbitration Act empowers the court to extend ).
In my view , none of the factors relied upon by
the plaintiff is sufficient to warrant denying a
stay . While the issues of law are not simple ,
they are common in works contracts disputes
such as this, and experienced arbitrators with
engineering and building backgrounds are just
as fit as the judiciary ( if in some cases not more
so) to expeditiously resolve them . In reaching
my conclusion that arbitration is not
inappropriate in the present case I have had
particular regard to the circumstance that the
plaintiffs claims call into consideration the
reasonableness of the principal ’ s conduct
during the progress of the works, a matter
eminently , it seems to me , suited to the
expertise of a qualified arbitrator .
The plaintiff submitted that despite the words
“ all disputes or differences arising out of the
contract" , a claim on quantum meruit was not
encompassed by clause 45. I reject this
submission . The plaintiff sought support for
this in the decision of the High Court in Pavey
& Matthews Pty Ltd v Paul ( 1986- 1987 ) 162
CLR 221 where it was held that the right to
recover on a quantum meruit did not depend
upon the existence of an implied contract but
rather on principles of unjust enrichment . This
being so , it was submitted , the claim of
quantum meruit could not be said to “ arise"
out of the contract; to the contrary , it was said ,
it is a matter quite divorced from the contract
and the law of contract . In Heyman <£ Anor v
Darwins Ltd [ 1942 ] AC 356, Viscount Simon
LC having said that if a party to an arbitration
agreement is claiming that the contract itself is
void ab initio for whatever reason , then that is
not a matter which can be said to arise out of
the contract , continued (at 367 ):
“ I do not agree that an arbitration clause
expressed in such terms as above ceases to
have any possible application because the
contract has “ come to an end" as , for
example, by frustration . In such cases it is
the performance of the contract that has
come to an end ."
Doyles Dispute Resolution Practice — Asia
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These views were adopted in Government of
Gibraltar v Kenney [ 1956] 2 QB 410 , a
decision that has been criticised : see Bliss
Corporation Ltd v Kobe Steel Ltd , Smart J ,
unreported , 29 September 1987. The criticism
is founded on the comments in both Gibraltar
and Heyman that quantum meruit is founded
upon an implied contract , the very view
rejected in favour of unjust enrichment in
Pavey , supra . However , with all due respect to
Smart J , it does not flow from this distinction
that the connection I have referred to above is
wrong . In cases such as this where there was a
concluded contract between the parties , and
work was done pursuant to that contract , then
even if the contract has come to an end ,
whether by frustration or abandonment as the
plaintiff here alleges, it is difficult to see how it
can be said that the claim on quantum meruit
for the work done and accepted by the
defendant did not “ arise out of ’ the original
contract . In my view the plaintiffs claims on a
quantum meruit plainly arises out of the
contract and fall within the ambit of clause 45:
Codelfa Construction Pty Ltd v State Rail
Authority of New South Wales ( 1981 - 1982) 149
CLR 337 at 366, Pavey, supra at 227 , 228,
257 , 263.
I have reached the conclusion that this is an
appropriate case for a stay . I should say that I
have reached this conclusion bearing in mind
all the matters referred to by French J in Bond
Corporation Pty Ltd v Thiess Contractors Pty
Ltd ( 1987 ) 71 ALR 125 at 140 ff , which led
him to an opposite conclusion . It has been said
that given an agreement to arbitrate , the court
leans in favour of granting a stay , ie of
enforcing the agreement , see Codelfa Cogefar
( N Z ) Ltd v Attorney -General [ 1981 ] 2 NZLR
153 at 156 , Wilsons ( N Z ) Portland Cement Ltd v
Gatx- Fuller Australasia Pty Ltd [ 1985] 2 NZLR
11 at 20 , 29. Here, on balance , I think the
plaintiffs claims against the first defendant
should be stayed . I am satisfied that there is no
sufficient reason why the plaintiff s claims
against the first defendant should not be
referred to arbitration in accordance with clause
45 , the first defendant being ready and willing
to do all things necessary for the proper
conduct of an arbitration and through its
potential
waived any
counsel
having
contractual obstacles in the way.
I order accordingly . I shall hear the parties as
to costs and any consequential matters.
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[ H 80 031] GIUSTINANO NOMINEES PTY LTD v THE MINISTER FOR WORKS & ORS
Supreme Court of Western Australia
Judgment delivered 9 August 1991
Full text of judgment below
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Dispute concerning
Multiplicity of proceedings
Stay of proceedings
Arbitration
Contracts containing dispute resolution clause — Contractor
building contracts
Government seeking to have proceedings stayed
commencing Court proceedings
Whether a stay should be granted — What constitutes ‘‘Sufficient reasons' ' to refuse a stay
Commercial Arbitration Act 1985 ( WA ) .

—

—

—

—

A contractor made a number of additional claims for remuneration due to variations to a
number of construction contracts it had with the Government. The contracts contained a
“ Settlement of Disputes” clause which governed the resolution of all disputes “ arising ” out of
the contract.
The dispute settlement clause provided for two preliminary stages of review. If the first
review was unsatisfactory to the contractor , it could have requested a further review. If this
second review was unsatisfactory the contractor then had the option to have the dispute
referred to arbitration.
The contractor complied with all the procedures contained in the dispute resolution clause,
finally referring the matter to arbitration. The contractor, however, then decided to commence
Court proceedings against the Government and three other parties who were not parties to the
principal contracts. Subsequently, the Government applied for a stay of proceedings pursuant
to sec 53 of the Commercial Arbitration Act 1985 ( WA ).
The parties agreed that an “ arbitration agreement ” existed , as all the requirements
outlined by the dispute resolution clause had been satisfied . The contractor supported by one
of the defendant parties argued , however, that there were a number of “ sufficient reasons”
why the stay application should not have been granted. The reasons were that:

was the possibility of inconsistent findings being made if the matters proceeded in
two tribunals;
( b) there was the need for evidence to be given twice in relation to the same sets of facts and
the possibility of different findings as to credibility; and
(c) the two hearings would have resulted in unnecessary expense and inconvenience.
The Government, supported by one of the other defendant parties, responded by stressing
the importance of the requirement that parties be bound by their contractual arrangements to
go to arbitration The Government also argued that the reasons advanced against a stay by the
contractor were not sufficient to displace that principle.
Held: judgment for the plaintiff , stay refused
1 Any findings by an arbitrator in this case would not have bound the other parties. So,
if a stay was granted there was a real prospect that there would be two sets of proceedings with
the accompanying possibility of inconsistent findings of fact This was highly undesirable and
would have caused additional costs and expenses to have been incurred by all of the parties
involved. The case was not a proper one for a partial stay to be considered, one tribunal should
have been seized of the entire dispute.
2. The dispute resolution clause in the present case did not mandate a referral to
arbitration, except at the election of the contractor. Although the contractor did exercise that
right , that circumstance should not have been treated as equivalent to cases where the
arbitration was the chosen forum ab initio
l Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
(a ) there

.

.

1

.

.
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RD Shaw ( instructed by Jackson McDonald ) for the plaintiff . HJ Somerville ( instructed by the
Crown Law Department ) for the first defendant .
Mrs Hay ( instructed by Godfrey Virtue ) for the second defendant .
Fourth defendant appeared in person .
Before: acting Master Adams.

Acting Master Adams: This is an
application by the first defendant for an order
that the proceedings in this claim be stayed
under s 53 of the Commercial Arbitration Act
1985 ( “ CAA ” ).
Section 53 is as follows:
“ 53. ( 1 ) If a party to an arbitration
agreement commences proceedings in a
court against another party to the arbitration
agreement in respect of a matter agreed to
be referred to arbitration by the agreement ,
that other party may , subject to subsection
( 2) , apply to that court to stay the
proceedings and that court , if satisfied

—

agreement and that these proceedings involve
matters agreed to be referred to arbitration .
There is also no dispute as to the readiness and
willingness of the first defendant to submit to
arbitration and as to the fact that before
bringing this application it had taken no step
in the proceedings other than entering an

appearance .
The only question in issue is whether there is
“ no sufficient reason ” why the matter should
not be referred to arbitration .

Mr Somerville, for the first defendant ,
submitted that :
( 1 ) Historically , the courts have leaned

strongly in favour of holding parties to the
bargain they made that disputes falling
within an arbitration clause be referred to
arbitration as contemplated by an arbitration
provision agreed as part of the initial
contract for performance of the works (see
Hooper Bailee Associated Ltd v Natcon
Group Pty Ud ( 1990) 6 BCL 142 at 144).

(a ) that there is no sufficient reason why
the matter should not be referred to

arbitration in accordance
agreement; and

with

the

( b ) that the applicant was at the time

when the proceedings were commenced
and still remains ready and willing to do
all things necessary for the proper
conduct of the arbitration ,

(2) It is the party who resists the application

for a stay who has the burden of satisfying
the court that there are strong grounds for
refusing to allow the dispute to be
determined
in accordance with the
submission ( Bond Corporation Pty Ltd v
Thiess Contractors Pty Ltd & Ors ( 1987 ) 71
ALR 125 at 141 ).

may make an order staying the proceedings
and may further give such directions with
respect to the future conduct of the
arbitration as it thinks fit .
( 2 ) An application under subsection ( 1 ) shall
not , except with the leave of the court in
which
the
proceedings have been
commenced , be made after the applicant has
delivered pleadings or taken any other step
in the proceedings other than the entry of an
(3) Notwithstanding any rule of law to the
contrary , a party to an arbitration agreement

The facts very briefly are that the plaintiff
and the first defendant entered into two separate
contracts whereby the plaintiff agreed to
construct certain school facilities on two
separate sites for the first defendant. In each
case the general conditions of contract included
a cl 45 in terms described herein .

shall not be entitled to recover damages in
any court from another party to the
agreement by reason that that other party
takes proceedings in a court in respect of the
matter agreed to be referred to arbitration by
the arbitration agreement. ”
It is not disputed that here the plaintiff and
the first defendant are parties to an arbitration

Disputes arose in the course of each contract
with the major issue being one related to
brickwork . The first defendant condemned the
brickwork on both sites and ordered the work to
be demolished and rebuilt . The plaintiff seeks
to recover the cost of this additional work as a
variation to the contracts but the first defendant
has resisted the claims on the ground that the

appearance.
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mortar was “ not prepared in accordance with
the manufacturers recommendation , resulting in
walls of inadequate strength with crumbly
mortar , which would progressively abrade
away ” .

with detailed particulars the matter at
issue , to the Principal for decision and
the Principal shall , as soon as practicable
thereafter , give his decision to the
Contractor in writing.

In summary , the items in dispute for each
contract are as follows:

If the Contractor is dissatisfied with the
decision given by the Principal pursuant to
the last preceding paragraph , he may , not
later than twenty -eight days after the
decision of the Principal is given to him ,
give notice in writing to the Principal
requiring that the matter at issue be referred
to arbitration and specifying with detailed
particulars the matter at issue , and
thereupon the matter at issue shall be
determined by arbitration . If , however , the
Contractor does not , within the said period
of twenty-eight days, give such a notice to
the Principal requiring that the matter at
issue be referred to arbitration , the decision
given by the Principal pursuant to the last
preceding paragraph shall not be subject to
arbitration .

Beechboro Primary School

1.
2.
3.
4.
5.
6.
7.

Steel fabrication drawings
Site temporary fence
Industrial action
Rebuilding brickwork
Studwork and linings
Interest on money withheld
Interest on money still outstanding

$
450
3,600
3,220
51 ,433
10 ,538
2 , 193

Ocean Reef Primary School

$
1.
2.
3.
4.
5.
6.

Steel fabrication drawings
Site temporary fence
Rebuilding brickwork
Studwork and linings
Interest on money withheld
Interest on money still outstanding

520
2 ,527
57 , 257
13,741
2 ,064

In each case the claim for “ interest on
money withheld ” is related directly to the
brickwork claim .
Clause 45 so far as relevant provides as
follows:
“ All disputes or differences arising out of
the Contract or concerning the performance
or the non - performance by either party of
his obligations under the Contract whether
raised before or after the execution of the
work under the Contract shall be decided as
follows
(a ) The Contractor shall , not later than
fourteen days after the dispute or
difference arises, submit the matter at
issue in writing, specifying with detailed
particulars the matter at issue , to the
Superintendent for decision and the
Superintendent shall , as soon as
practicable thereafter, give his decision
to the Contractor .

—

( b) If

the Contractor is dissatisfied
with the decision given by the
Superintendent , he may , not later than
fourteen days after the decision of the
Superintendent is given to him , submit
the matter at issue in writing , specifying

H80-031

Where a notice is given by the Contractor to
the Principal pursuant to the last preceding
paragraph requiring that the matter at issue
be referred to arbitration no proceedings in
respect of that matter at issue shall be
instituted by either the Principal or the
Contractor in any court unless and until the
arbitrator has made his award in respect of
that matter at issue. ”

In accordance with cl 45 the plaintiff
submitted
its
claims
firstly
the
to
Superintendent and then to the Principal as
those terms are defined in the contracts .
When those claims were rejected in turn the
plaintiff then gave notice within the 28-day
period requiring each matter at issue to be
referred to arbitration .
The plaintiff later had a change of heart and
decided to pursue the claims in these
proceedings in which he joins the mortar
supplier and the bricklaying contractors as
additional defendants.

In Minister for Main Roads for Tasmania v
Leighton Contractors (1985) 1 BCL 381
Underwood J considered a clause in identical
terms and observed (at 384):
“ It is a curious clause . It purports to
provide an exclusive system for resolving
‘all disputes or differences arising out of the
© 1991 CCH International
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contract or concerning the performance or
non -performance of either party of his
obligations under the contract’ but its terms
restrict the initiation of the dispute resolving
mechanism in such a way that the
submission of a dispute to arbitration will
only occur if the contractor gives notice in
the prescribed manner . ”

It can be seen that it is only when the
contractor gives such a notice that an agreement
will arise to refer the dispute to arbitration .
Until then , all that exists is an option to submit
the dispute to arbitration .
What seems to me to be even more curious is
the directive that the decision of the principal
“ shall not be subject to arbitration ” if the
contractor fails to give the requisite notice
within the permitted period .
The first defendant stresses the importance of
requiring the parties to be bound by their
contractual arrangements to go to arbitration
and submits that the reasons advanced against a
stay by the plaintiff are not sufficient to
displace this principle .
The plaintiff submits that a stay should be
refused for the following reasons:
(a) the possibility of inconsistent findings if
the matters proceed in two tribunals;
( b) the need for evidence to be given twice
in relation to the same sets of facts and the

possibility of different findings as to
credibility; and
(c)
expense and
unnecessary
the
inconvenience that would accordingly arise .
The plaintiff urged that the action be allowed
to proceed with all of the issues being decided
by the court . In this way , it was said that the
plaintiff could expect judgment against at least
one of the defendants.
It is clear that s 53 gives the court a
discretion as to whether a stay should be
ordered . A number of authorities were cited to
me but it seems to me that each of them
depends upon its own facts and circumstances.
What I need to do is consider all of the facts
and circumstances of this case and determine
what the justice of the case requires .
The second defendant agrees with the
plaintiff and urges the refusal of a stay saying
that multiple proceedings are undesirable and
that as serious allegations are made about the
Doyles Dispute Resolution Practice — Asia
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quality of the second defendant’s product, the
matter should be decisively determined and not

go unresolved .

The fourth defendant appeared in person and
stated his preference for the matter to be
decided in the arbitration .

In this case the principal issue is that
concerning the mortar in the brickwork . If it
was crumbly then the question arises as to who
was responsible
the plaintiff or one of the
defendants? Was the mortar as supplied faulty
or was it improperly mixed ?

—

These seem to me to be some of the
questions that will need to be resolved in these
proceedings. Any findings on these issues by
the arbitrator will not bind the other defendants
so that if a stay is granted there is a real
prospect that there will be two sets of
proceedings with the accompanying possibility
of inconsistent findings of fact . This seems to
me to be highly undesirable and would cause
additional cost and expense to be incurred by
all of the parties involved .

In my opinion , the nature of the arbitration
clause in the subject contracts is quite different
to those in most of the authorities cited to me.
Here the plaintiff and the first defendant did not
undertake any solemn obligations to refer all
disputes to arbitration . Rather, it was the case
that the plaintiff was given an option to so refer
any disputes and if he failed to exercise it then
arbitration was forever barred . Clause 45 does
not mandate a referral to arbitration , except at
the election of the contractor and although the
plaintiff did exercise that right in these
contracts , I believe that the court should not
treat that circumstance as equivalent to cases
where arbitration was the chosen forum ab
initio. When the subject contracts were entered
into, the first defendant had no assurance or
even expectation that any disputes arising
would be dealt with by arbitration .
In my view and for the reasons given above ,
there is here a strong possibility of injustice
being done to the plaintiff if a stay is granted . It
was aptly described in Tasmanian Pulp &
Forest Holdings Ltd v Woodhall Ltd [ 1971 ] Tas
SR 331 at 343 as a “ risk of inconsistent
justice ” .
One further argument was addressed to me
by Mr Somerville. It was that cl 45 was not
deprived of effect by s 55 of the CAA .
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Essentially , s 55 provides that a Scott v Avery
clause is not a bar to bringing proceedings . In
my view , that argument cannot succeed as s 55
clearly operates on the “ arbitration agreement"
which arises out of the contractor’s referral
under cl 45. To the extent that cl 45 thus sets
up a Scott v Avery clause , it is , in my view ,
effectively overcome by the operation of s 55.

In my opinion , this is not a proper case
where a partial stay should be considered in
respect of the issues that do not concern the

HI80-032]

other defendants. Having regard to the amounts
in dispute in the other issues , I believe that one
tribunal should be seised of the entire dispute.

Accordingly , I have come to the clear
conclusion that there are valid reasons why the
matters in issue should not be referred to
arbitration and a stay is therefore refused .
The summons will be dismissed with an
order that the first defendant pay the costs of
the plaintiff and the second defendant , in any
event ( including reserved costs).

UNISTRESS BUILDING CONSTRUCTION v HUMPHREYS ESTATE
( FORRESTDALE) LTD
High Court of Hong Kong
Judgment delivered 30 May 1991
Full text of judgment below

—

—

Respondent refusing to
Determination of a preliminary point of law
Arbitration
supply certain particulars in its points of defence and counter claim Claimant seeking
court order to provide particulars with consent of arbitrator Whether the issue raised is
a question of law Whether the arbitrator consented to the application for a court order
Whether the court ' s determination would provide substantial savings in costs
Whether application for leave can
Whether the court should entertain the application
be combined with actual hearing of the matter — Hong Kong Arbitration Ordinance, sec
23 , 23A .

—

—

—

—

-

—

—

The claimant entered into a contract with the respondent to carry out certain building
works. The contract included an arbitration clause in common form. Disputes arose and the
claimant referred the matter to arbitration. The arbitrator ordered that the Domestic Rules of
the Hong Kong International Arbitration Centre (HKIAC) should apply to the arbitration .
Points of claim and points of defence were served . The claimant subsequently served a request
for further and better particulars of the points of defence and counter-claim. The respondent
answered some of the points and refused to answer others. The arbitrator then ordered the
respondent to provide the particulars as requested . When these particulars were not
forthcoming the claimant wrote to the arbitrator requesting permission to bring a court action .
The arbitrator consented and the action was brought in the High Court pursuant to sec 23A of
the Hong Kong Arbitration Ordinance.
The claimant argued that the issue raised was a question of law . It was submitted that a
point of law had arisen as to whether Rule 15 of the HKIAC Rules of Domestic Arbitration had
been complied with regarding the request for further and better particulars. Pleading practice ,
it was argued , was a matter of law of potentially vital importance.
The claimant also contended that the determination of the issue might produce substantial
savings in costs to the parties as they would know more about the respondent’s case , and
consequently the hearing would take less time . Alternatively , knowing the strength of the
respondent’s case may have prompted a decision by the claimant to abandon or limit its claim .

The respondent argued that the issue raised was not a question of law . It was submitted
that JE Taylor v Paul Brown ( 1991) 1 ADRD ( Asia Pacific) H 80-014 made it clear that an
arbitrator was not obliged to observe the technical requirements of court proceedings unless
the consent of both parties was given.

•
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It was further contended by the respondent that the purported consent of the arbitrator
to allow the court action was vitiated by the misleading way in which the matter was presented
to the arbitrator.
Regarding possible savings in costs to the parties, the respondent argued that written
proof of evidence and expert reports would be exchanged well before the commencement of the
hearing. The claimant would have ample time to assess the merits of the respondent’s case.

The respondent also submitted that the claimant used the wrong procedure for bringing a
court action under sec 23A of the Arbitration Ordinance . It was argued that the claimant
should initially have sought leave to have the matter heard and , if successful , have argued the
matter at a later date . Section 23A was relied upon on this point , as were the comments of Lloyd
J in The Vasso ( 1983) 2 Lloyd’s Rep 346.

Held: application dismissed .
1 . A question of law , as envisaged by sec 23A , did not arise. It did not arise merely because
the claimants posed it. Nothing had been shown which indicated the respondents would have
refused to answer the requests for particulars if so ordered by the arbitrator .
2. The arbitrator was not obliged to observe the technical requirements of court
proceedings. JE Taylor v Paul Brown affirmed ; Imperial Leatherware Company Pty Ltd v
Macri and Marcellino Pty Ltd ( 1991) 1 ADRD ( Asia- Pacific ) H 80-010 affirmed .
3. The arbitrator gave his consent to the court action .
4. The determination of the alleged point of law would not produce any savings in costs to
the parties, let alone substantial savings. The court need not be satisfied that savings would
occur no matter which way the issue was decided . If the decision one way would save costs but
not the other this would be sufficient (The Vasso cited ).
5. Leave to appeal under sec 23(3)( b) would not have been granted on this alleged point of
law . Leave to appeal under sec 23 would not be granted unless the court considered that the
determination of the question of law could substantially affect the rights of one or more of the
parties to the arbitration agreement. Section 23A , however, posited a situation where the
arbitrator has not yet made a decision. All that could be done in this situation was to look at
the point of law raised and see whether , given its likely impact on the dispute and the parties,
it was the sort of point which might go on appeal under sec 23 (The Nema ( 1981 ) 3 WLR 292
cited ).
6. The correct procedure for filing an action under sec 23A was to seek leave to have the
matter heard and then , if successful , to have it heard at a later date . The section itself and
common sense required this two-stage approach . The parties should not be put to the expense
of briefing lawyers on a point that the court may not have to consider. The procedure should
be the same as that used under sec 23.
[ .Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Mr Peter Graham ( instructed by Kwok & Chu ) for the plaintiffs.
Mr John Scott ( instructed by Robert Lee & Fong ) for the defendant .
Before: Kaplan J .

Kaplan J: I have before me an originating
motion dated 17 th April 1991 which seeks my
acceptance of jurisdiction under section 23A of
the Arbitration Ordinance Cap . 341 to
determine the following question of law which
Doyles Dispute Resolution Practice
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is said to have arisen in the course of the
above- mentioned reference:

—

“ Whether as a matter of law the plaintiff is
entitled to have those particulars underlined
in red (as shown in the appendix hereto )
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which the defendant refused to give in its
answer to the plaintiff s request for further
and better particulars of the Points of
Defence and Counterclaim dated 1 st March
1991 . ”
The researches of counsel were not able to
disclose any Hong Kong decision on this
section although I was referred to three English
and one Australian decisions. I reserved
judgment in order to be able to consider the
matter in some detail and to be able to give
some guidance to practitioners as to how this
somewhat difficult .section works.
The plaintiffs are claimants in a construction
arbitration . By a written contract dated 24th
October 1989, they agreed to carry out certain
works at a property belonging to the
respondents. Clause 35 of the contract
contained an arbitration clause in common
form .
Disputes arose and the claimants served a
Notice of Arbitration dated 12th October 1990.
On 29th October 1990 , Mr. Michael Charlton
was appointed the sole arbitrator. Points of
Claim were served on 26th November 1990 and
on the 25 th January 1991 the Points of Defence
were served . On 6th February 1991 , the
claimants served a request for further and better
particulars of the Points of Defence and
Counterclaim . The respondents responded to
this request by answering some and refusing
others. By his first Order for Directions, the
arbitrator ordered , inter alia , that the Domestic
Rules of the Hong Kong International
Arbitration Centre [see U 15-100 ] should apply
to this arbitration . By his second Order for
Directions, the arbitrator ordered , inter alia ,
that the hearing should commence on 21 st
October 1991 .
On 13th February 1991 , the arbitrator , in his
third Order for Directions , ordered that the
respondents should serve their answers to the
claimants’ request for further and better
particulars of the Points of Defence and
Counterclaim dated 6th February 1991 by 1 st
March 1991.
Having received the respondents’ answer to
only some of the requests and having been told
that they were not entitled to the rest , the
claimants’ solicitors wrote to the arbitrator on
4th April 1991 in the following terms:
“ We write with reference to the Claimant 's
Request for Further and Better Particulars of

—
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the Points of Defence and Counterclaim and
the Respondent ’ s Reply thereto.

From the Respondent ’ s Reply you could
note that it refused to provide the bulk of the
Further and Better Particulars requested by
the Claimant and without which the
Claimant is unable to properly prepare its
case.

On account of the Respondent's cavalier
attitude towards the Claimant’s Request it is
unlikely that the Respondent will supply the
Further and Better Particulars requested
without a court order the non -compliance
with which may lead to the striking out of
those parts of the Respondent 's pleadings to
which the Claimant’ s Request relates .
the HK1AC Rules for Domestic
Arbitration do not endow the arbitrator with
the power to strike out the Respondent ’ s
pleadings or any part thereof in any
circumstances we should therefore be
grateful if you would consent to the making
by the Claimant of an application to the
court for an order in the terms of the draft
originating summons enclosed herewith .
As

We look forward to your making an early
order giving your consent to the Claimant 's
application to court . ’’

On 10 th April the arbitrator invited
comments from the respondent’s solicitor. On
12th April they said “ It is our contention that
the claimant is not entitled to certain particulars
requested and we are prepared to stand by our
contentions in court if necessary".
On 12th April the arbitrator replied in the
following terms:

—

“ I refer to your letter dated 4 April 1991 ,
reference ESK / 166/ BL.
The parties are at liberty to address me on
the matter of the Claimant 's Request for
Further and Better Particulars of the Points
of Defence and Counterclaim , and the
Respondent 's Reply thereto. I would be
prepared to hear the views of both parties ,
and give an Order in respect of same , if that
is their wish .

However , I note your request to apply to the
court by way of originating summons and
the reasons stated . You are quite entitled to
make such an application , and I hereby give
my consent ."
© 1991 CCH International
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On 17 th April 1991 , the claimants issued the
originating Notice of Motion which is now
before me.
Section 23A of the Arbitration Ordinance
which is in identical terms to section 2 of the
1979 Act provides as follows: —
‘‘23A . Determination

of preliminary point

of law by Court
( 1 ) Subject to subsection ( 2 ) and section
23B, on an application to the Court made by

any of the parties to a reference

—

Sub-section ( 2 ) of section 23A requests the
court not to entertain the application unless two
criteria are met . Firstly , it must be satisfied that
the determination of the application might
produce substantial savings in costs to the
parties; and secondly that the question of law is
one in respect of which leave to appeal would
be likely to be given under section 23(3)( b ) .

Section 23 replaced the special case
procedure with a system of appeals against
awards only with leave. Sub-section (4) of
section 23 provides as follows:

—

‘‘The court shall not grant leave under
(3)( b ) unless it considers that , having regard

( a ) With the consent of an arbitrator who
has entered on the reference or , if an

to all the circumstances, the determination
of the question of law concerned could
substantially affect the rights of one or more
of the parties to the arbitration agreement

umpire has entered on the reference ,
with his consent; or
( b) with the consent of all the other

parties

y y

the Court shall have jurisdiction to
determine any question of law arising in the
course of the reference .

Court shall not entertain an
application under subsection ( l )(a ) with
respect to any question of law unless it is

( 2 ) The

satisfied that —

(a ) the determination of the application

might produce substantial savings in
costs to the parties; and
( b ) the question of law is one in respect
of which leave to appeal would be likely
to be given under section 23(3 )( b ).
( 3) A decision of the Court under
subsection ( 1 ) shall be deemed to be a
judgment of the Court within the meaning of
section 14 of the Supreme Court Ordinance
(Cap . 4) (appeals to the Court of Appeal ) ,
but no appeal shall lie from such a decision
unless the Court or the Court of Appeal
gives leave .
(4) ( Repealed 64 of 1989 s .

15)”

It can readily be seen that an application
under the section can only be brought if all
parties consent or if a party brings it with the
consent of the arbitrator . Mr . Graham for the
claimants submits that the arbitrator has clearly
consented . Mr . Scott for the respondents
submits that the purported consent of the
arbitrator has been vitiated by the misleading
way in which the matter was presented to the
arbitrator. I will return to this point shortly .
Doyles Dispute Resolution Practice — Asia

It follows, therefore , that the following
points arise for my determination .
1 . Is the issue raised a question of law ?
2. Has the arbitrator consented to the
application ?

3. Is the court satisfied that the
determination of the application might produce
substantial savings in costs to the parties?
4. Is the question of law one in respect of
which leave to appeal under section 23( 3)( b )
would be likely to be given ?
A further point arises , namely whether the
section contemplates a two stage application ,
firstly an application to invite the court to
entertain jurisdiction and if successful a
subsequent later hearing of the question of law
itself .

Mr. Scott asked me to bear the following
matters in mind during my deliberation .
Firstly , the respondents agreed that the
arbitrator did have power to order them to give
these particulars.
Secondly , the respondents do not dispute that
the arbitrator can hear such an application .
Thirdly , the respondents accept that if the
arbitrator orders these particulars to be given
and they still refuse to give them , then the
arbitrator or the claimants can make an
application under section 23C which could
result , inter alia , in the respondents not being
permitted to rely upon those paragraphs of their
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Defence and Counterclaim which they had
refused to particularize.

I . Is the issue raised a question of law?
1 have already set out the issue which
appears in the originating Notice of Motion .
Mr. Graham pointed out that Rule 15 of the
Domestic Rules of the Hong Kong International
Arbitration Centre provides as follows:
“ 15. THE PLEADINGS
a ) The pleadings shall contain the statement
of the party’s case in sufficient detail to
enable the Arbitrator and all other parties to
comprehend:
i ) the matters of fact relied on ;
ii ) so far as practical the quantum of the
claim , Counterclaim or set -off as the
case may be .
b) A Statement of Defence or Defence to
Counterclaim shall respond to the facts
alleged in the Statement of Case or
Counterclaim as the case may be and any
facts not specifically responded to shall be
taken to be admitted , unless the Arbitrator
allows an amendment under Rule 16.
c ) The Arbitrator shall not order further
particulars of pleadings unless they are
required to satisfy Rule 15(a ).
d ) Nothing in this rule shall prevent a party
pleading any matters of law if that party so
chooses. ”
In his skeleton argument , Mr . Graham
submits that “ a point of law has arisen as to
whether Rule 15 of the Hong Kong
International Arbitration Centre Rules of
Domestic Arbitrations has been complied with
in respect of the outstanding unanswered or
unsatisfactory answered requests for further and
better particulars” .

—

He then referred to p . 319 of Mustill &
Boyd 's Commercial Arbitration ( 2 nd Edn . )
where there is a passage extolling the virtues of
pleadings in arbitration . He also referred to a
passage from Farrell v. Secretary of State for
Defence [ 1980] 1 WLR 172 at 180 quoted at p.
160 of the White Book which makes it clear
that it is bad law and practice “ to shrug off a
criticism as a mere pleading point ” .
He developed this point by submitting that
“ this question of the interpretation and
application of the HKIAC Rules for Domestic
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Arbitrations and the relationship of Rule 15
( Pleadings) to Order 18 of the Rules of the
Supreme Court gives rise to a potentially
important point of law ” . He submits that “ a
matter of pleading practice and procedure is a
matter of law potentially of vital importance ” .
He adds that the court ’ s decision on this point is
likely to be an important precedent as to
pleading affecting many future domestic
arbitrations in Hong Kong. ( In fact new
domestic rules are soon to be promulgated by
HKIAC but I accept that there are still many
arbitrations pending to which the existing rules
will continue to apply . )

Mr . vScott submits that the issue raised is not
a question of law . He points out that the
respondents were never asked to agree to the
taking of the preliminary question nor he
submits have the steps indicated in Mustill &
Boyd at pages 380- 1 been taken .
Mr. Scott recognises that he cannot argue
that it is not a point of law merely because the
arbitrator has not been asked to decide it first .
The whole point of section 23A is to provide a
procedure whereby parties to a reference can
“ nip down the road to pick the brains of one of
her Majesty’s judges , and thus enlightened
resume the arbitration ” ( Donaldson L .J . in The
Oltenia [ 1982] 2 Lloyd ’s Rep. 99 at 106).

Mr . Scott submits that the claimant seems to
assume that the Rules of the Supreme Court
apply to Commercial Arbitrations and thus the
relationship between Order 18 and Rule 15 of
the Domestic Rules is said to be the point of
law . He referred me to the illuminating
judgment of Deputy High Court Judge
Sharwood in JE Taylor v. Paul Brown (1991 ) 1
ADRD ( Asia Pacific ) 80-014 which makes
it quite clear that an arbitrator is not obliged
(absent agreement of both parties) to observe
of
court
requirements
the
technical
proceedings. In that case , it was boldly asserted
that the arbitrator’ s failure or refusal to order
discovery amounted to misconduct . The
Learned Judge disagreed and I agree
completely with his decision .

•

At this point I think it may be helpful to refer
to some observations of Rogers CJ Comm D in
his important decision in Imperial Leatherware
Company Pty . Ltd . v . Macri and Marcellino Pty .
Ltd . ( 1991 ) 1 ADRD ( Asia Pacific ) 1) 80-010.
In that case His Honour was disagreeing with
some observations of the Supreme Court of

•
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South
Australia
in
South
Australian
Superannuation Fund Investment Trust v .
Leighton Contractors (30th November 1990 ).
White J . in that case had said:
procedural justice requires that
arbitrators should in long complex
arbitrations, follow as nearly as reasonably
practical the pre-trial pleading discovery and
other procedures of the court .”
In expressing his strong disagreement with
this statement Rogers CJ put the matter thus at
1 ADRD pp. 80 ,406-80,407:‘‘With due respect the concession by the
Builder , which was accepted by His Honour
as correct , was flying in the face of accepted
current theories of arbitration . I would
venture to suggest that one reason why
parties submit to arbitration is so that they
should avoid ‘pre-trial pleading , discovery
and other procedures of the Court ' . This is
so whether the arbitration is long and
complex , or short and simple . The heart of
the arbitral procedure lies in its ability to
provide speedy determination of the real
issues. Those aims , to a large extent , are
made impossible of achievement if the
procedures of a Court are mimicked . Nor is
there anything in the requirement to provide
‘procedural justice’ which requires adoption
of the pleadings and procedures of Courts.
What is required is that the parties enjoy the
benefits of natural justice consistently with
the
requirements of arbitrators for
with
technicalities ,
with
dispensing
away
with
and
discovery ,
doing
interrogatories . The proper requirement that
each party have full notice of the case to be
made by the other and a full opportunity to
prepare and to answer that case does not
require pre- trial pleading , discovery and
other procedures of the Court . In other
words, with due respect , I do not follow His
Honour in the view that arbitrators are
required to ‘follow as closely as reasonably
practicable the pleading practice of the
Supreme Court ' ( p 3). I would suggest that
Russell on Arbitration ( 20th Ed. ) pp
222-224 (cited at p 2 of the judgment ) does
not provide any support for such a
Hudson ' s
Building and
proposition .
Engineering Contracts ( 10th Ed . ) published
in 1970, pp 858-861 (quoted with approval
p 22 If ) undoubtedly supports the view
taken by His Honour. With respect I suggest
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80,605

that the learned author may well be inclined
to make reference to more recent thinking
on the topic when the next edition falls due.
A much preferable view is set out in Must ill
& Boyd Commercial Arbitration ( 2 nd Ed . ).
The learned authors point out that ‘the
arbitrator is under no duty to order pleadings
or other written statements of case as a
matter of course’ . ”

I agree with these observations which are in
line with modem thinking and give effect to the
legislative intent made plain by the
amendments to Australia's law of arbitration in
the wake of the 1979 English Act .
Although I agree that a decision by the
arbitrator is not a prerequisite for the existence
of a point of law , nevertheless I do think that
the point of law alleged to arise must in fact
have arisen and not been plucked out of the air
as it was in this case . All the respondents have
said is that they have answered such of the
requests to which they think the claimants are
entitled under the normal rules of pleadings.
Further , nothing has been shown to me which
indicates that the respondents will refuse to
answer these requests if they are so ordered by
the arbitrator.

I am not satisfied that a question of law
‘‘arising in the course of the reference ” has in
fact arisen . It does not arise merely because the
claimants pose it . Further , I am not satisfied
that the issue , whether or not particulars should
be given , is a point of law and it is certainly not
the sort of point envisaged by section 23A . I
arrive at this conclusion in the light of the
circumstances which led to the passing of the
1979 Act (adopted in Hong Kong in 1982 ) . I
also take into account the legislative intent
behind these amendments . These amendments
showed a strong shift away from court
interference towards party autonomy . In Hong
Kong , this movement has found its ultimate
expression in the adoption of the Uncitral
Model Law for International Arbitrations. I
cannot accept that the simple issue whether
further and better particulars should or should
not be ordered can ever have been intended to
be the sort of point with which section 23A was
intended to deal .

2. Has the arbitrator consented to
this application?
Mr . Scott submits that the arbitrator was
wholly misled by the claimants’ solicitors’
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letter dated 4th April . He points out that there is
no evidence to support the suggestion that “ it is
unlikely that the respondent will supply the
further and better particulars requested without
a court order ” . He also points out that the draft
summons attached to the letter of the 4th April
is materially different to the Notice of Motion
before me . In the attached draft Originating
Summons ( which Mr. Scott helpfully attached
to his skeleton argument ) there was provision
for parts of the Defence and Counterclaim to be
struck out in default of compliance with the
order for particulars . The arbitrator would
know that he had no such power either under
the Domestic Rules or under the Ordinance ,
and thus he may have been misled into thinking
that the strike out sanction when coupled with
the order for the particulars amounted to a point
of law . Had he known that only the particulars
were being sought under the guise of an issue
of law he may well have refused his consent
and decided the matter for himself as he made
clear he was quite prepared to do.

I think there is a lot of force in Mr. Scott ’ s
submissions on this point , but I am not
prepared to go beyond the terms of the
arbitrator’ s letter of 12 th April . However
unsatisfactory , the situation was, nonetheless,
that he was giving his consent to this
application and I so hold .
Mr . Scott pointed out that at p . 380 , Mustill
& Boyd make the following comment:

—

“ Even where he ( the arbitrator ) is minded to
consent he would do well to consider and to
suggest that the parties consider whether the
purpose might not be better served by an
interim reasoned award . ”

Footnote 16 adds “ Particularly if the
question concerns his procedural powers rather
than the merits of the dispute ” .

I agree with these observations and would
recommend them to arbitrators who find
themselves in the same position as Mr.
Charlton in this case. I make no criticism of
Mr . Charlton whatsoever, but on reflection , I
think he will consider that it would have been
wiser to have given a decision as to the
adequacy of these particulars.

3. Saving in costs?
On the assumption that this was a question of
law the test is whether the determination of the
issue “ might produce substantial savings in
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costs to the parties” . I emphasise the use of the
word “ substantial ” . Not every saving in costs
comes within this sub-section . Mr . Graham
ingeniously argued that if the particulars were
answered the claimants would know more
about the respondents’ case and thus the
hearing might last less time; alternatively , there
was a possibility that a showing of the strength
of the respondents’ case might cause the
claimants to abandon or limit their claims.

I fail to see how the determination of this
alleged question of law could possibly produce
any savings in costs let alone substantial
savings. As Mr. Scott rightly points out the
nature of the evidence will appear from written
proof of evidence and experts ' reports which
will be exchanged in ample time before the
commencement of the hearing pursuant to the
fifth Order for Directions made by the
arbitrator . No question of surprise can arise
when evidence is exchanged in this manner .
The sort of point that clearly comes within
this sub-section is a time bar point . If one of the
claims in arbitration is subject to a time bar, the
determination of that issue might well save
substantial costs if the determination of that
point resulted in that claim being in fact barred
and no longer being in issue in the arbitration .
One can think of many other examples. It is
worth noting that the court need not be satisfied
that there might be a saving in costs however
the question is decided . If the decision one way
would save costs but not the other this would
still appear to be sufficient (see The Vasso
[ 1983] 2 Lloyd’ s Rep. 346).
4. Is the question of law one in respect of which
leave to appeal would he likely to be given under
section 23( 3 )( h )7
The court does not grant leave to appeal
under section 23 unless it considers that “ the
determination of the question of law concerned
could substantially affect the rights of one or
more of the parties to the arbitration
agreement ” .
At p. 624 of Mustill & Boyd can be found a
discussion of this difficult provision . I say
difficult because section 23A posits a situation
where the arbitrator has not yet made a
decision . As the learned authors of Mustill &
Boyd point out:

—

“ Plainly criteria relating to the grant of

leave to appeal cannot be transferred bodily
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to a situation where there is nothing against
which to appeal . ”

Gobbo J . in Mideco Manufacturing Pty . Ltd .
v . Tait [ 1989 ] V . R . 50 at 53 in dealing with an
identical section said :

—

“ There is something of a conundrum in

asking the court to decide whether leave to
appeal would be given when there is no
answer to the question as yet and the
implications of the actual answers cannot be
analysed . ”

In The Nema [ 1981 ] 3 WLR 292 Lord
Diplock laid down guidelines for the exercise of
the discretion under the English equivalent of
our section 23(4) . They are too well -known to
be repeated . The latest consideration of this
section in Hong Kong is the Court of Appeal
decision in P .T . Dover Chemical Co . v. LEE
Chang Yung Chemical Industry Corporation
[ 1990 ] 2 HKLR 257 which considered some
post Nema cases.
It seems clear to me that all the Nema
guidelines cannot be appropriate when
considering the jurisdiction under section 23A .
How can the court consider whether the award
appears to be correct when there has not yet
been any decision ? I agree with Mustill & Boyd
at p. 624 where they conclude that section 2( 2)
of the 1979 Act applies without the Nema
guidelines. (That is the same as our section
23A( 2). ) It may be unsatisfactory in principle
because the court is exhorted to have regard to
the question whether leave to appeal would be
granted . Further, the position under section 23
is very different to that under section 23A .
Under the former, it is likely that the
application for leave to appeal will be opposed
by the successful party . Under the latter and
assuming a two party dispute , it will be brought
with the consent of the arbitrator and one party ,
thus making up two-thirds to those concerned
with the issue .

In my judgment , all the court can do when
asked to consider entertaining this jurisdiction
is to look at the point of law raised and see
whether , given its likely impact on the dispute
and the parties , it is the sort of point which
might be considered appropriate to go on
appeal under section 23. The alleged point of
law before me is very much a “ one off ”
situation involving the adequacy or otherwise ,
of the particulars supplied .
Doyles Dispute Resolution Practice — Asia
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It is worth noting that , as far as I am aware ,
in the nine years since the 1982 amendments
were made , there has been only one successful
application for leave to appeal under section 23
of the Ordinance ( see Lam Construction v .
Korea Shipbuilding H P . 596 of 1988 Sears J .
unreported 24th May 1988 ). Both Attorney
General v. Technic [ 1986 ] HKLR 541 and the
P .T . Dover Chemical case were unsuccessful
appeals against the judges’ refusal of leave to
appeal .
Mr . Scott referred me to some authorities to
show the sort of point which the court has
considered appropriate to decide under this
section . In The Oltenia [ 1982 ] 2 Lloyd ’s Rep.
446 Bingham J . (as he then was ) had to
consider whether a clause in a charter party
afforded charterers an effective defence of time
bar . If it did then he had to go on to consider
whether section 27 of the 1950 Act gave the
court a discretion to extend the 90-day time
limit provided in the charter party .
In The Vasso [ 1983] 2 Lloyd ’ s Rep . 346
Lloyd J . (as he then was) had before him three
issues . Firstly , whether an arbitrator had power
to make an order for inspection of property.
Secondly , if so, did he have power to make it
in a salvage arbitration where the property in
question was a ship and where the application
was made not by the salvors but by cargo.
Thirdly , if so, was the order one which the
arbitrator could , in the exercise of his
discretion , properly make . As will be evident ,
the substantive point raised interesting
questions about the scope of section 12(6) of
the 1950 Act (our section 14(6)) . He answered
the first two questions in the affirmative. Mr.
Scott relied upon the passage at p . 348 where in
relation to the third question , the learned judge
said this:

—

“ I can dispose of question ( 3 ) at the outset .
It does not raise any question of law at all ,
but a question for the decision of the
arbitrator in his discretion . Even if I had
been disposed to disagree with the way in
which the arbitrator had exercised his
discretion , which on the material before me ,
I am not , I would have been unwilling to
interfere . ”

Mr . Scott submits that the situation in the
present case is analogous. It is clear and not
disputed that the arbitrator can order particulars
to be given . However , it is not possible, he
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submits to characterize his decision one way or
the other as a question of law .
As I have said , I am quite satisfied that the
question allegedly raised is not a question of
law . Were I wrong on this, I would still not
entertain jurisdiction because 1 am not satisfied
that there would be or might be any substantial
savings in costs , and I am further quite satisfied
that the issue is not one in respect of which
leave to appeal would be given . In my
judgment , the question whether these
particulars should be given is essentially one
for the arbitrator and I think it a great shame
that he was not asked to consider this matter
before all these costs were incurred . It will be
apparent that I have not given any consideration
to the adequacy or otherwise of these
particulars confidently leaving it in the safe and
capable hands of Mr . Charlton .
Procedure
Mr . Scott further submitted that the
claimants used the wrong procedure by
combining an application for a question of law
to be determined with a request that the court
do determine it. He submitted that this section
clearly contemplates a two stage process similar
to applications for leave to appeal . Firstly , you
seek leave, and if successful , the matter is then
set down to be argued at a later date .
For this proposition , he relies upon the terms
of the section itself and upon observations by
both Mustill & Boyd and Lloyd J . in The Vasso.
At p. 325 Mustill & Boyd state “ when section
2( 2) applies an application must be made to the
court for a date for the hearing of the main
argument and no date will be fixed unless the
court is satisfied of the matters set out in the
section ” .
At pages 348/9 in The Vasso, Lloyd J .
said:
“ At the conclusion of the application under
s. 2, it was obviously expected of me by the

—
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parties that I would go on to determine the
question of law there and then . I decided to
do so having regard to the urgency of the
matter . But 1 would echo in this case what
was said by Mr. Justice Bingham in the
T . F .L . Prosperity [ 1982] 1 Lloyd ’ s Rep.
617. Normally the court will not determine
questions of law under s. 2( 1 )(a )
immediately after a successful application ,
any more than it will hear an appeal under
s. 1 . It is important that applications,
whether under s. 1 or s . 2( 1 )(a ) should be
dealt with expeditiously , and should not
become full dress hearings as they would if
the application normally led straight on to
the appeal . ”

I respectfully agree with this approach . The
section itself and common sense require a two
stage approach . Why should the parties be put
to the expense of briefing lawyers to argue a
point which the court may not decide to
consider . I can see no difference between the
procedure to be adopted under s. 23A and that
under s. 23. In all future cases where recourse
is had to s. 23A the initial application must be
for leave, and if granted , a date fixed for the
hearing of the argument. It is clear that Lloyd J .
in The Vasso only combined the two stages
because the matter was urgent and the parties
expected an answer to both the application for
leave and the issues thereunder . The decision of
Lloyd J . on the very special facts of that case
should not be taken as condoning a combined
procedure.

In the present case , it was agreed by the
parties and myself that I would consider only
the question of whether the court would
entertain jurisdiction and if in favour of the
claimants, the adequacy , or otherwise , of the
particulars would be argued at a later stage .
For all the reasons given above , this
application is refused with costs.
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[1(80 033] MINENCO PTY LTD v ABIGROUP CONTRACTORS ( WA) PTY LTD
Supreme Court of Western Australia
Judgment delivered 6 September 1991
Full text of judgment below

—

—

—

Arbitration
Leave to appeal
Extrinsic material Arbitrator making interim award
Applicant seeking leave to appeal
Applicant seeking to admit extrinsic material
Whether material extrinsic to the award can be examined by the court
What
considerations should the court make in applications for leave to appeal
Whether the
application involves questions of law
Commercial Arbitration Act 1985 ( WA ) , sec
29( 1 )( c ) , 38.

—

—

—

—

—

—

Company A agreed to undertake certain mine development projects for Company B. A
dispute arose and the matter was referred to arbitration. The arbitrator made an interim
award in favour of Company A Company B sought leave to appeal

.

.

Company A made a preliminary objection to substantial portions of Company B’s affidavit
material It was argued that under sec 38(2) of the Commercial Arbitration Act 1985 (WA )
( “ the Act’’ ) an appeal may only be brought on a question of law arising out of the award It
was submitted that in considering whether leave to appeal should be granted , the court should
only have regard to the award itself and any documents incorporated in it by reference.
Company A contended that material extrinsic to the award could not be examined by the court
( Pioneer Shipping Ltd & Ors v BTP Tioxide Ltd ( “ The Nema ” ) (1982) AC 724 and Karenlee
Nominees Pty Ltd v Robert Salzer Constructions Pty Ltd (1988) VR 614 cited ).
Company A also submitted that in examining the question of whether a question of law has
been raised by the arbitration , the court should follow the guidelines set out in The Nema and
affirmed in Karenlee. It was submitted that:

.

.

“ one-off ” clause or a “ one-off ” fact
situation the award must be obviously wrong, that is wrong beyond argument, before
leave is to be considered ;

(i) where the question involved the construction of a

(ii ) where the construction of a standard clause was in question then leave should be refused

unless there was a strong prima facie case that the arbitrator was wrong in his
construction.
Company B contended that all the affidavit material it filed was admissible. It was argued
that sec 29(1)(c ) of the Act required an arbitrator to include in the award a statement of reasons
for making the award. As a failure to give reasons was itself an error of law, it was contended
that the court must consider everything which was relevant in order to ascertain whether there
were apparent errors of law.
Company B argued that the Victorian authorities diverged on the question of the
application of The Nema guidelines (Thompson v Community Park Developments Pty Ltd,
unreported , S Ct of Vic, 4 March 1987, cited ). It was submitted that The Nema guidelines dealt
with the international commodity market in London and therefore were not relevant to
domestic disputes
It was further argued that if the courts took too restrictive a view of appeals from awards
there would be a risk that parties to construction contracts and other commercial agreements
would seek to avoid arbitration in favour of the courts.

.

Held: application dismissed.
1 Extrinsic material was not admissible. The material in support of an application for
leave must be controlled by what is contained in the award itself and any documents
incorporated in it (The Nema and Antaios Compania Naviera SA v. Salen Redierna AB (1985)
AC 191 affirmed )

.

.
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2. The Nema guidelines have been found to be relevant and applicable in Victoria except
in cases where it was evident that they should not be applied . Adopting this approach they were
clearly applicable in this case . It was noted , however , that The Nema guidelines were not a
complete and immutable code. They did not fetter the court’s discretion , conferred on it by sec
38, which was to be exercised as the circumstances of each case required .
3. Applying The Nema guidelines, none of Company B’s claims could have been
considered questions of law which would substantially affect the rights of the parties. The
claims all related to “ one-off” provisions of the contract and the arbitrator’s conclusions were
not shown to have been obviously wrong . It was noted that leave to appeal could not be granted
if the arbitrator came to the right conclusion for the wrong reason ( Ipsw ich Borough Council
v Fisons PLC ( 1990 ) 1 All ER 730 cited ).
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Mr RHB Pringle QC and Mr PG Clifford ( instructed by Messrs Freehill Hollingdale and
Page ) for the applicant .

Mr WS Martin ( instructed by Messrs Corrs Chambers Westgarth ) for the respondent .
Before: Acting Master Adams.

Acting Master Adams: This is an
application for leave to appeal against an
interim award of an arbitrator under s 38(4)( b )
of the Commercial Arbitration Act 1985 .

or remit an award on the ground of error of
fact or law on the face of the award .

At the outset counsel for the respondent , Mr
Martin , raised a preliminary point of objection
to substantial portions of the affidavit material
filed by the appellant . The basis of the
objection was that under s 38( 2 ) an appeal may
only be brought on a question of law arising out
of the award . He submitted that this means a
question of law arising on the face of the award
so that in considering whether leave to appeal
should be granted the authorities indicate that
the court should only have regard to the award
itself and any documents incorporated in it by
reference, in order to identify the proposition of
law involved .

law arising out of an award .

1 was referred to a large number of
authorities and heard detailed argument from
Mr Martin and senior counsel for the appellant
on this point . Rather than delay the hearing
whilst I considered the matter, it was agreed by
both parties that the hearing should proceed and
that 1 would rule on the objection when
delivering judgment . 1 will therefore consider
this point first .
Section 38 of the Commercial Arbitration Act
relevantly provides:
“ 38( 1 ) Without prejudice to the right of
appeal conferred by subsection ( 2 ) , the
Court shall not have jurisdiction to set aside

H80-033

( 2 ) Subject to subsection (4), an appeal shall
lie to the Supreme Court on any question of

(3) ...
(4) An appeal under subsection ( 2 ) may be
brought by any of the parties to the

arbitration agreement —

(a ) with the consent of all the other
parties to the arbitration agreement ; or
( b ) subject to section 40, with the leave
of the Supreme Court .
(5 ) The Supreme Court

—

(a ) shall not grant leave under subsection
(4)( b ) unless it considers that , having
regard to all the circumstances , the
determination of the question of law

concerned could substantially affect the
rights of one or more of the parties to the
arbitration agreement ; and
( b ) may make any leave which it grants
under subsection (4)( b) conditional upon
the applicant for that leave complying
with such conditions as it considers

appropriate.”
Comparable provisions exist in s 1 of the UK
Arbitration Act 1979 . They fell to be considered
by the Court of Appeal in Universal Petroleum
Co Ltd ( in liquidation ) v Handels-und
© 1991 CCH International
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Transportgesellschaft MbH [ 1987 ] 2 All ER
737.

way intended to widen the jurisdiction to
set aside or remit .

In that case the Judge at first instance had
admitted extrinsic material to support an
application to remit the matter to the arbitrator
for reconsideration and further reasons.

( ii ) Under sub-s ( 2 ) appeals are only
permitted ‘on any question of law arising
out of an award . . . ' and ‘question of law '
in sub-s (4) has the same meaning . The

emphasised words are crucial . The
question of law must arise ‘out of [ the]
award ' , not out of the arbitration . The
emphasised words are entirely consistent
with , and
preserve , the settled
restrictions on challenges to primary
findings under the former system . ”

The Court of Appeal overturned the decision
and was critical of the admission of the
extrinsic material saying that it was
“ inadmissible and irrelevant for the purpose of
the exercise of any jurisdiction under s 1 of the
1979 Act ” (at 746 ).

At 745-746 the court described the argument
put before it in support of the Judge's decision :
“ As we followed the argument of counsel
for the buyers, it is quite short . Appeals and
remissions on the ground of errors on the
face of the award have been abolished by
sub-s ( 1 ). But rights of appeal on ‘questions
of law ' in limited circumstances have been
introduced by sub-ss ( 2 ) , (3) and (4). Such
questions of law have not been expressly
restricted to those arising on the face of the
award ; on the contrary , the concept of ‘on
the face’ or ‘within the four corners’ of the
award has gone under sub-s ( 1 ). There is
therefore now no limit to the jurisdiction to
remit for further reasons, and then to give
leave to appeal , in order to challenge
primary findings in an award by means of
extrinsic material placed before the court.

One may perhaps admire the boldness of
this argument. But in our view it is unsound
to the point of heresy . Lord Diplock would
have received it with characteristic
terseness, approaching incredulity , on the
following grounds, which he would no
doubt have expressed much better .

The court approved and followed the
reasoning of the judgment of Robert Goff LJ in
The Barenbels [ 1985 ] 1 Lloyd ’s Rep 528
precluding the use of extrinsic evidence to the
award on applications for leave to appeal ,
holding that such applications must be
“ decided exclusively on the basis of the
contents of the award ” (at 750 ) .
Finally (at 751 ) the court stated that:
“ The 1979 Act was designed to attract more
international arbitrations to this country by
overcoming , or at least mitigating , the
constant criticism from foreign arbitral
organisations, lawyers and their clients that
our system permits too much interference by
the courts with the finality of arbitral
awards. ”

In Warley Pty Ltd v Adco Constructions Pty
Ltd ( 1988) 5 BCL 141 , Smart J of the New
South Wales Supreme Court followed the
Universal case and at 146-7 he stated:

( i ) The reason for the abolition by sub-s
( 1 ) of appeals and remissions for errors
on the face of the award was that this
was a necessary part of the new system
of filtered appeals from reasoned awards
which was introduced by sub-ss ( 2 ), (3) ,
(4) and (5). But for this abolition , it
would have been open to unsuccessful
parties to arbitrations to apply for the

setting aside or remission of all reasoned
awards containing any error on their
face, and thus to circumvent the filtering
system . The abolition under sub-s ( 1 )
must be seen in this context. It was in no
Doyles Dispute Resolution Practice — Asia
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“ It is one matter for the Court to go to the
relevant and often bulky documents to
understand and assess the point being made
on the leave application , as is often
necessary in construction cases. The point
arises out of the award . It is another matter
for the Court to have to go through the
evidence and the materials to deal with a no
evidence point or a point that upon the
whole of the evidence certain conclusions
were not reasonably open .

I would not interpret Universal as
precluding this Court from following the
former course where it is necessary . Much
depends on the way in which the award is
drafted . The materials to which I have
referred could be treated as either necessary
background materials or as virtually being
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incorporated into the award . "
This decision was upheld in the New South
Wales Court of Appeal .

Mr Martin submitted that even under the old
Arbitration Act an error of law had to appear on
the face of the award which could not be
challenged by material extrinsic to the award .
He referred me to Tula Products Pty Ltd v
Hutcherson Bros Pty Ltd ( 1971 - 1972) 127 CLR
253 where in his dissenting judgment Barwick
CJ said at 258:
“ Many judges of the past have regretted , as
I do now , the exception to the finality of an
arbitrator's award which was made in cases
decided before Hodgkinson v . Fernie ( 1857 )
3 C. B . ( N .S . ) 189 , [ 140 E. R . 712].
However , it is with us , the legislature of
New South Wales not having seen fit by
legislation to remove it . Meantime , courts,
in my opinion , should not be overready to
seek for points of law which are not clearly
apparent on the face of the award . Finality
in arbitration in the award of the lay
arbitrator is more significant than legal
propriety in all his processes in reaching that
award , established only after successive
appellate processes ."
These observations by his Honour were not
inconsistent with the decision of the majority
which turned on whether a proposition of law
appeared on the face of the award .

In Champsey Bhara & Co v Jivraj Balloo
Spinning & Weaving Co Ltd [ 1923] AC 480
Lord Dunedin put it this way (at 487 ):
“ An error of law on the face of the award
means, in their Lordships’ view , that you
can find in the award or a document actually
incorporated thereto , as for instance a note
appended by the arbitrator stating the
reasons for his judgment , some legal
proposition which is the basis of the award
and which you can then say is erroneous. It
does not mean that if in a narrative a
reference is made to the contention of one
party that opens the door to seeing first what
that contention is, and then going to the
contract on which the parties’ rights depend
to see if that contention is sound ."

In Giacomo Costa FU Andrea v British Italian
Trading Co Ltd 11963] 1 QB 201 , Diplock LJ ,
in a judgment with which Pearson LJ agreed ,
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considered whether in an appeal alleging error
of law on the face of the award it was open to
the court to consider the contract between the
parties .
At 216 his Lordship stated:

on the cases
there is none which compels us to hold that
a mere reference to the contract in the award
entitles us to look at the contract . It may be
that in particular cases a specific reference
to a particular clause of a contract may
incorporate the contract , or that clause of it ,
in the award . But I think we are driven back
to first principles in this matter , namely , that
an award can only be set aside for error
which is on its face. It is true that an award
can incorporate another document so as to
entitle one to read that document as part of
the award and by reading them together find
an error on the face of the award . But the
question whether a contract or a clause in a
contract is incorporated in the award is a
question of construction of the award ."
“ It seems to me , therefore , that

And again at 217:

“ The principle of reading contracts or other
documents into the award is not , in my
judgment , one to be encouraged or
extended , and in my view we are not
entitled in this court , on an award where
there is a purely general reference to ‘the
and a reference only in that
contract’
part of the award which deals with the
to
consequences of the finding of fact
look at the contract and search it in order to
see whether there is an error of law ."

—

—

These English decisions were followed in
this Court in Edwards v Jaxon Construction Pty
Ltd [ 1973] WAR 105 and in AV Jennings
Industries ( Australia ) Ltd v RC Bishop of Perth
[ 1967 ] WAR 3.

In both cases the court held that a contract
may not be read with the award unless the
contract is incorporated into the award . It is not
incorporated into the award simply because it is
referred to generally in the recital or generally
in the award itself . If , however , the decision
given by the arbitrator is expressed in terms
reverential to contractual provisions to such an
extent that it is necessary to read the document
referred to in order to give effect to the
decision , then the document should be treated
as incorporated .
© 1991 CCH International
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I was then referred to The Nemo decision

given unless it is apparent to the judge upon
a mere perusal of the reasoned award itself
without the benefit of adversarial argument,
that the meaning ascribed to the clause by
the arbitrator is obviously wrong . But if on
such perusal it appears to the judge that it is
possible that argument might persuade him ,
despite first impression to the contrary , that
the arbitrator might be right , he should not
grant leave; the parties should be left to
accept , for better or for worse, the decision
of the tribunal that they had chosen to
decide the matter in the first instance . ”

( Pioneer Shipping Ltd & Ors v BTP Tioxide Ltd

( the “ Nema” ) [ 1982] AC 724 which was the
first appeal to go before the House of Lords on

the Arbitration Act 1979 .

In that case an arbitrator had held that a
charterparty had been frustrated by a strike .
Before the House, questions arose as to the
correct principles to be applied in granting
leave to appeal and whether leave should have
been granted by the Judge below . It was argued
that whether there has been frustration is a
question of law and that accordingly the Judge
was correct in granting leave .
Lord Diplock ( with whom the other law
Lords agreed ) made it plain that he felt that
leave should not have been granted , stating (at
736):
“ Of course the dispute involves some
question of law . It is difficult to conceive of
a dispute under a charterparty that does not
do so. The dispute is likely to be about what
the parties have agreed shall be their
respective legal rights and obligations in
events that have actually happened , or it
may occasionally be , in events that it is
anticipated may happen . ”
His Lordship then observed that in the case
of a “ one-off contract ” it was not self-evident
that an arbitrator chosen by the parties for his
experience and knowledge of the commercial
background and usages of the trade in which
the dispute arises was “ less competent to
ascertain the mutual intentions of the parties ”
than a Judge.
At 739 Lord Diplock said that in weighing
“ the rival merits of finality and meticulous
legal accuracy ” he considered that the Act
evinced a parliamentary intention toward
finality in arbitral awards ” ( particularly in
non -domestic arbitrations of which the instant
case is one ) at any rate where this does not
involve exposing arbitrators to a temptation to
depart from “ settled principles of law ” .

He then laid down (at 742-3) what he
considered to be the appropriate criteria to be
applied in considering leave applications:
“ Where, as in the instant case, a question

of law involved is the construction of a
‘one-off clause the application of which to
the particular facts of the case is an issue in
the arbitration , leave should not normally be
Doyles Dispute Resolution Practice — Asia
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In the case of questions of construction of
contracts in standard terms his Lordship felt
that “ rather less strict criteria ”
were
appropriate . If the decision on the question of
construction “ would add significantly to the
clarity and certainty of English commercial
law ” leave should in a proper case be granted ,
but only where the Judge considered that “ a
strong prima facie case had been made out
that the arbitrator had been wrong in his
construction ” .
But in the case of “ one-off ” facts to which a
standard clause was to be applied the stricter
criteria applicable to “ one-off ' clauses were
applicable ( ibid at 743 ).
This decision was followed in “ The
,
Antaios ( Antaios Compania Naviera SA v
Salen Redierna AB [ 1985 ] AC 191 ) where Lord
Diplock ( with whom the other law Lords
concurred ) affirmed the Nema guidelines.
y

These decisions were considered by Master
White of this Court in Commonwealth of
Australia v Thiess Contractors Pty Ltd , ( 1991 ) 1
Pacific) 1) 80-016. In a well
ADRD (Asia
reasoned judgment the learned Master reviewed
all of the relevant authorities and held that the
court has an unfettered discretion under the Act
to grant leave to appeal on any question of law
arising out of an award ( where permitted under
ss (5 )(a )) and that the Nema guidelines are in a
case where they apply “ important matters to
which great weight should be attached by the
court when the discretion is exercised . ” (at

•

12 ) .

Master White (at 10 ) referred to a number of
conflicting decisions in New South Wales and
Victoria including at least five decisions of the
Supreme Court of Victoria where the Nema
guidelines had been applied . These decisions
include Karenlee Nominees Pty Ltd & Anor v
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Robert Salzer Constructions Pty Ltd (1988) VR
614 where Crockett J held that the Nemo
principles should be applied in Victoria “ unless
it can affirmatively be said that the case is not
fit for their application ” .

( b ) where the construction of a standard
clause is in question then leave should be
refused unless there is a strong prima facie
case that the arbitrator was wrong in his
construction .

His Honour considered the Supreme Court of
New South Wales decisions where a different
view had been taken , starting with Qantas
Airways Ltd v Joseland & Gilling <& Anor ( 1986)
6 NSWLR 327. There the Court of Appeal
determined that the statements of Lord Diplock
were not applicable to s 38 of the New South
Wales Act ( which is similar in terms to s 38 of
the Western Australian Act ) , but the Court did
accept that they were

(c ) the court should not have regard to
matters extrinsic to the award and the
documents incorporated within it .

“ important factors in determining whether

leave should be given . But the exercise of
the discretion conferred by s 38 does not
depend on whether the claimant has made
out a strong prima facie case or fulfilled the
other requirements to which his Lordship
refers. It is a discretion to be exercised after
considering all of the circumstances of the
case. ” ( at 333).
The decision of Crockett J in Karenlee ,
whilst at odds with the earlier decision of
Vincent J of the same court in Thompson v
Community Park Developments Pty Ltd ,
unreported ; SCt of Vic; 4 March 1987 , has
been followed with apparent consistency by
other single judges of the Supreme Court of
Victoria (see Leighton Contractors Pty Ltd v
Kilpatrick Green Pty Ltd , unreported ; SCt of
Vic (Southwell J ); 11 April 1990 and cases cited
therein ).

In Parliament House Construction Authority v
Citra Constructions Ltd ( 1989) 93 ACTR 1 , the
Supreme Court of the ACT ( Miles CJ ) rejected
Karenlee in favour of Qantas holding that “ the
Nema guidelines whilst relevant are neither
necessary nor sufficient to determine the way in
which the discretion ought to be exercised . ”
(at 3).
Mr Martin urged me to follow the Karenlee
line of authority and the decision of Master
White in the Thiess case submitting that in line
with those authorities:
(a )

where the question involves the
construction of a “ one-off ' clause or a
“ one-off ’ fact situation the award must be
obviously wrong , that is wrong beyond
argument , before leave is to be considered .

H80-033

Senior counsel for the appellant , Mr Pringle ,
submitted that the Victorian authorities
themselves diverged on the question of the
application of the Nema guidelines and that the
Nema decision dealt with the international
commodity market in London which was far
removed from issues arising under local
construction contracts in Australia .

He referred me to Thompson v Community
Park Developments Pty Ltd ( supra ) where
Vincent J of the Supreme Court of Victoria did
not support the Nema principles, and to the
Parliament House case ( supra ) where Miles CJ
preferred the New South Wales Court of
Appeal approach .
As to these decisions , it can be observed that
Thompson' s case was considered in the
Karenlee decision where Crockett J pointed out
that , in any event , Vincent J’s views on the
Nema principles were obiter . And in the
Parliament House case there is more than just a
hint of the application of the Nema principles at
the end of the judgment where his Honour
concluded (at 6):
“ The award of the arbitrator, therefore has
not been shown to be demonstrably wrong
in law . Furthermore, in the light of the
Nema principles, it might be observed that
although the contract is in a standard form
the agreement is not ...

... The terms of that agreement ... are in my
view a clear example of a ‘one-off
situation . ”
With respect to his Honour, I am not sure
whether there is in substance any real
difference between “ demonstrably wrong ” and
“ obviously wrong ” as that latter expression
was used by Lord Diplock .

Mr Pringle warned that if the courts take too
restrictive a view of appeals from awards then
there would be a risk that parties to
construction contracts and other commercial
agreements would seek to avoid arbitration in
© 1991 CCH International
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favour of courts of law and this could result in a
deluge of litigation .
He submitted that two single Judge decisions
of this Court favoured the New South Wales
approach to the Nema guidelines, namely
Multiplex Constructions v International Golf
Services Pty Ltd , unreported ; SCt of WA (Olney
J ); Library No 6978; 17 December 1987 and
Fastspan Buildings v J & A Lovretta ,
unreported; SCt of WA (Seaman J ); Library No
8031; 12 January 1990.
In Fastspan , however, the decision really
turned on its own facts and his Honour's view
on the Nema guidelines seems to me to have
been strictly obiter . In Multiplex , Olney J after
mentioning the Nema and the Antaios , referred
to the New South Wales decisions ( including
Qantas ) and simply concluded that he was
“ satisfied that not all of the considerations that
have affected the thinking of the English courts
are appropriate in the Australian context".
In the circumstances, I do not believe that his
Honour could be said to have authoritatively
determined the important issues raised in the
divergent decisions.
The question of whether the Nema guidelines
were driven more by policy reasons to do with
preserving international arbitrations for London
was considered and rejected by Crockett J in
Karenlee in favour of a policy (consistent with
the purpose of the Act ) of achieving finality in
arbitration proceedings.
Indeed , his Honour said that he was “ by no
means persuaded that there is not a small yet
significant and expanding commercial activity
involving international arbitration now being
conducted in this country".

80,615

the approach adopted in the United Kingdom
has led to any dramatic increase in litigation as
opposed to arbitration of the kind suggested by
Mr Pringle. Rather, I would have expected the
reverse to be true with the new system of
“ filtered appeals" from awards being seen by

men of commerce as a positive advantage over
a system which facilitated appeals from awards.
Finally , Mr Pringle submitted that s 29( 1 )(c )
of the Act requires an arbitrator to include in
the award “ a statement of the reasons for
making the award ” . Accordingly , he main tained that all of the material needs to be placed
before the court so that the court is apprised of
all of the facts and can determine the process of
reasoning behind the award .
As a failure to give reasons is itself an error
of law (see Robson Constructions Pty Ltd v D &
M Williams ( 1990 ) B & CL 210) Mr Pringle
contended that the court must consider
everything which is relevant in order to
ascertain whether there are apparent errors of
law .

This latter submission does seem to me to be
an invitation to the Court to conduct a
wide-ranging review of all of the materials
before the arbitrator with a view to finding any
matters which could be characterised as errors
of law sufficient to sustain the appellant 's
arguments in favour of leave .
This appears to be directly contrary to the
various judicial pronouncements in the Nema
and Antaios decisions, as well as many of the
earlier decisions referred to above .

In the Nema , Lord Diplock (at 742) made it
clear that in a “ one-off ' case leave should not
normally be given unless it was apparent to the
Judge

To this, I might add , that when the Act was
in Bill form before Parliament the Minister's
second reading speech ( Hansard , Assembly 21
March 1985 ) stated that the new arbitration
system was intended to “ encourage the
development of a speedy and economical
means for resolution of disputes by experts in
the field" as well as encourage international
arbitrations to Australia .

In the Antaios (at 207 ) Lord Diplock relaxed
the strictness of this rule .

These objectives seem to me to be precisely
in line with the judicially stated purposes of the
United Kingdom Act , such as would , in my
view , justify some consistency of judicial
approach as to how the legislation should be
construed and applied. It was not suggested that

“ It is correct that it was contemplated that a
painstaking perusal of the award and the
reason set out in the application as
constituting the grounds why leave to appeal
should be granted would play the major part
in the decision- making process of the

“ upon a mere perusal of a reasoned award
itself without the benefit of adversarial
argument that the meaning ascribed to the
clause by the arbitrator is obviously
wrong ."
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commercial judge, but not so far as to
preclude subsequent brief oral argument
His Lordship referred to the fact that
applications for leave sometimes extended over
2-3 days and observed (at 206 ) that
“ to permit such prolonged and therefore
costly arguments on applications for leave to
appeal to the High Court under s l (3)( b)
assists in frustrating the policy of Parliament
in enacting the Act of 1979. “
The view that I have come to on a review of
all of the foregoing decisions is that the Nema
principles should be regarded as relevant and
applicable in this State except in a case where it
was evident that they should not be applied .
This is clearly not such a case as it largely
involves questions of construction arising under
a development contract. Furthermore it has
been held that the Nema principles are not
confined to shipping , insurance and commodity
trade disputes (sec Ipswich Borough Council v
Fisons PLC [ 1990] 1 All ER 730 ).

1 therefore adopt and follow the reasoning of
the Karenlee decision and that of Master White
in the Thiess case , which latter decision appears
to me to be clearly consistent with the approach
adopted by Master Ng of this Court in Monier
Redland Ltd v Maza Pty Ltd , unreported ; SCt of
WA; Library No 7981 ; 8 December 1989 .
In particular, I consider that there is much
force in the argument (adopted by Crockett J in
Karenlee , and urged upon me by Mr Martin )
that as the Nema principles were laid down in
July 1981 and affirmed in July 1984 , and the
Commercial Arbitration Act was passed in
1985 , in seeking the meaning of the words
which Parliament used , it may be presumed
that the judicial meaning given to those words ,
prior to their enactment , in corresponding
legislation in the United Kingdom , can be
imputed to the Parliament .

It must be remembered , however, that the
Nema guidelines are no more than that . They
are not ( as Mustill J pointed out in Aden
Refinery Co Ltd v The Ugland Obo One [ 1986 ] 3
All ER 737 at 749):

a complete and immutable code,
converting the exercise of the discretion
conferred on the judge by statute into a
mechanical process yielding an answer
which follows inexorably , once a dispute
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and the resulting award have been assigned
to one of various categories. ”
The discretion conferred by s 38 therefore
remains a discretion to be exercised as the
circumstances of the case require .

In the present case the Notice of Originating
Motion (as amended by leave ) contains some
16 grounds relating to the six separate claims
( out of a total of eight ) dealt with by the
arbitrator in his interim award .
In my view the ambit of the material to be
read in support of the application for leave must
be controlled by what is contained in the award
itself and in any documents incorporated in it .
These documents read with the grounds of the
application should , consistent with authority ,
provide the basis of the material upon which
the application ought to be heard . The principle
of the preliminary point of objection is
therefore upheld .
This application should therefore be decided
exclusively on the basis of the contents of the
award which includes the lengthy reasons
therefor and those provisions of the contract
and its schedules incorporated within those
reasons .
Although the applicant 's senior counsel
initially undertook a wide ranging review of the
contract format , in the events which happened ,
both parties confined their essential arguments
on the merits of the application to the award
and the other material which I have found to be
relevant , and accordingly it is not necessary for
me to apply my ruling on the objection to
specific parts of the affidavits filed .

I now turn to the award and to the merits of
the application .
The award is , as I have mentioned , an
interim award . It was handed down on 21
December 1990 and purported to deal with
“ issues of liability and where appropriate the
principles governing the quantification of any
liabilities by either party ” (see Recitals).
The disputes dealt with by the award arose
out of a contract between the parties whereby
the respondent agreed to undertake certain mine
development and associated works at the
Channar mining project .

Eight separate claims were referred to the
arbitrator and six of them are involved in this
application . All but one of them involves a
© 1991 CCH International
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consideration of General Condition 34 of the
Contract ( “ cl GC 34” ).
Each of the relevant findings of the arbitrator
was argued before me in considerable detail
and at some length . I do not propose to deal
now with each separate ground of appeal or
to canvass the competing submissions which
counsel for both parties helpfully put before
me , largely because this would be unnecessary .
It is not my task to determine at this stage any
questions of law involved , but simply to decide
whether in the exercise of my discretion any of
the grounds raise issues suitable to be admitted
to appeal .

The claims in issue are these .
Claim No I Rest & Recreation

The respondent claimed for additional costs
incurred as a consequence of the implementation of the terms of an industrial
agreement which altered the conditions of
employment of award employees. The
arbitrator found as a fact that the respondent
was directed by the appellant to implement the
change and held on the facts that this amounted
to a “ deviation ” from the contract falling
within cl GC 34, and that as a consequence the
respondent was entitled to reimbursement of
costs.

In my opinion , the arbitrator reached his
conclusion on the facts found and on the basis
of the interrelationship of a number of clauses
of the contract , from which it appears to me to
be clearly a question of construction of a
“ one-off ” provision of the contract . I am not
satisfied that the arbitrator is so obviously
wrong as to preclude the possibility that he
might be right . It seems to me that he probably
that is
was right but for the wrong reasons
he possibly should have held that it was a
variation within the meaning of cl GC 34 which
also deals with the basis of reimbursement . The
basis of reimbursement found by the arbitrator
appears to be different in terms to that
permitted in cl GC 34 , but in substance there
seems to be little , if any , material difference . In
any event , no finding or indication of quantum
appears in the award .

—

As was said by Lord Donaldson MR in
Ipswich Borough Council v Fisons PLC ( supra )
at 736:
“ Nor I would add , does it matter whether
the arbitrator’ s reasons may have been
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faulty , unless this cast doubt on his
conclusions; it is always possible to arrive at
the right answer for the wrong reasons and
in such a case leave should never be
given . ”
In my view , none of the grounds put forward
by the appellant in support of this claim justify
leave being granted , and furthermore due to the
lack of quantum , I am not of the opinion that
the determination of the matters raised could
substantially affect the rights of either party .
Claim No 3 Acceleration of the Works
This is a claim for added costs said to be
incurred by the respondent being asked to
perform additional work within the time
scheduled for the original works.
The arbitrator found on the facts that there
was a direction given to accelerate the works
and that this amounted to a variation under cl
GC 34 and justified an extension of time even
though no extension of time had been claimed .
However, the arbitrator stopped short of
deciding whether there had in fact been any
acceleration of the works.
In my opinion , any questions of law raised in
the grounds put forward by the appellant are
clearly of the “ one-off ’ variety . I am not
persuaded that the arbitrator's decision was
obviously in error nor, given the fact that the
finding could be of academic interest only , do I
believe that the determination of any questions
of law involved could substantially affect the
rights of any party .
Claim No 4 Haul Road 5
This is a claim for extra costs said to have
been incurred by the respondent when
instructed by the appellant to change the
construction timetable for this work .
The arbitrator held that on the facts found the
direction amounted to a variation pursuant to cl
GC 34. This finding was clearly based on the
particular facts of a “ one-off ' situation , and to
the extent that any question of law can be said
to arise from the award , I find that the arbitrator
was not obviously wrong. Here again I do not
consider that the determination of any of the
grounds raised could at this stage substantially
affect the rights of the parties.
Claim No 5 Stockpiling of Ore
The only issue raised here concerned the
applicant’s contention before the arbitrator that
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there was no consideration for an agreement
between the parties for payment of an
additional amount for ore extracted from the
haul roads. The arbitrator found that there was
such an agreement . This seems to me to be a
based upon the evidence
finding of fact
before the arbitrator .

—

In my view , there is here no question of law
arising out of the award . If there is a question
of law , it arises out of the arbitration and not
the award . In any event , the award on this
matter is not obviously in error, given that this
is a “ one-off ' situation .
Claim No 6 Sheeting of Road 2
This was a claim for extra costs incurred by
the respondent in carrying out extra work
required by the applicant .
The arbitrator found as a fact that a direction
was given and that on the facts the direction
amounted to a variation under cl GC 34. The
decision on this claim depended on the factual
findings and was “ one-off ” and to the extent
that any question of law can be said to arise , I
am not persuaded that the arbitrator was
obviously in error. Again , as there was no
quantification , the necessary finding as to the
effect on the rights of the parties cannot be

made.
Claim No 7 Blasting Limitations
This claim arises from a direction given to
the respondent to limit the blasting charge
weight/delay in its blasting operations. The
arbitrator held that a direction had been given
( indeed , it was admitted ) and upon the facts
found , decided that this was a direction to vary
the works under cl GC 34 .
There is some inconsistency in the
arbitrator's reasoning , but his conclusion
reached on the facts before him cannot be said
to be obviously wrong so far as it related to a
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question of law . This was clearly a “ one-off ”
provision which was being considered , and , no
quantum being determined , it is a further matter
in which the necessary finding as to the effect
on the rights of the parties cannot be made .
Finally , the applicant raises some general
grounds of objection . So far as the arbitrator
reached conclusions on such matters as the
appointment or non-appointment of the
engineer and on questions of time limits and
waiver, these were based on findings of fact
and do not , in my view , give rise to questions
of law arising out of the award .

To the extent that any of the other general
grounds raise any question of law arising out of
the award , I do not believe that the arbitrator's
decisions on the matters are obviously or even
prima facie wrong .

It follows from what I have already said that
I do not accept the applicant 's submission that
any of the grounds dealt with the construction
of a standard clause or standard form of
contract. The contract referred to in the award
seems to me to be peculiarly tailored to the
works to be performed , and further, all of the
events considered by the arbitrator were
themselves “ one-off ' .
These factors, and the assumption which I
make that the arbitrator was chosen by the
parties because of his presumed background
knowledge and experience in matters of
construction contracts are further matters which
tend against the granting of leave in this case.
Also on the side of the refusal of leave is the
fact that this is only an interim award delivered
in an arbitration which has not been completely
heard and which cannot be brought to finality
whilst appeal proceedings are in train.

For all of these reasons , this application
should be refused .
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[1)80-034] LEIGHTON CONTRACTORS PTY LTD v KILPATRICK GREEN PTY LTD
Appeal Division, Supreme Court of Victoria

Judgment delivered 22 October 1991
Full text of judgment below

—

—

—

—

Leave to appeal
Arbitration
Damages Arbitrator ' s powers to award damages
Builder and sub-contractor submitting dispute to arbitration
Award handed down in
favour of sub contractor
Building seeking to appeal
Builder claiming arbitrator did
not have the power to grant damages for sub contractor’ s financing costs incurred as a
result of the builder’ s conduct
Court refusing to grant leave
Builder appealing
What considerations should the Court make in applications for leave to appeal Whether
the damages awarded were valid
Commercial Arbitration Act 1984 ( Vic ) , sec 31 ;
32 ; 38 .

—

-

—

—

-

—

—

—

—

—

-

A builder entered into an agreement with a sub contractor for the completion of some
electrical works Delays in construction were encountered and the differences that arose were
referred to arbitration. The sub contractor made a claim for damages, pursuant to the
contract, for losses which it had incurred as a result of the delays One of the damages claims
was for financing costs incurred by the sub contractor in financing the other heads of damages.

.

-

-

.

.

-

The arbitrator in an interim award upheld the sub contractor’s claims With regards to
the “ financing costs” claim the arbitrator awarded them on the basis of the High Court’s
decision in Hungerfords & Ors v Walker & Ors (1988) 84 ALR 117 ( “ Hungerford ” ). In this
case the High Court had found that the expenses or opportunity cost that arose when money
was used to replace money which was paid away or withheld in consequence of a wrong
constituted an integral element of recoverable loss.
The builder sought leave to appeal under sec 38 of the Commercial Arbitration Act 1984
“ question of law ” arose out of the award. The builder
submitted that the principle in Hungerfords did not apply to the assessment of damages under
the Act , and that sec 31 and 32 of the Act constituted a code which covered the field with regard
to the power of an arbitrator to award interest or damages by way of interest Alternatively,
the builder argued that sec 31 and 32 gave an unfettered discretion to the arbitrator, and the
Court would have been legislating by assigning limits to that discretion
(Vic) (“ the Act ” ) claiming that a

.

.

The Court of first instance found that the determination of the questions raised by the
builder “ would have substantially affected the rights of one or more of the parties” . This
finding satisfied the requirements under the Act for leave to appeal to be granted. The Judge,
however , found that he was also bound to apply the principles set down by the House of Lords
in Pioneer Shipping Ltd v BTP Tioxide Ltd ( “ The Nema ” ) (1982) AC 724. On this basis leave
to appeal was denied as, in accordance with the Nema doctrine, a strong prima facie case that
the arbitrator was wrong in his construction of the contract had not been made out. The builder
appealed against this finding

.

The issue before the Court was whether the Nema guidelines apply to applications for leave
to appeal under the Act. The Court also considered whether it ought to have determined the

“ question of law ”

which formed the basis of the original application for leave.

Held: appeal dismissed.

1. None of the Nema guidelines are binding with the force of law upon any judge in
Victoria who has to exercise the discretion conferred by sec 38 of the Commercial Arbitration
Act to grant or withhold leave to appeal to the Supreme Court. The guidelines should be taken
as doing no more than indicating some of the important factors, and possible consequences, to
be considered by the judge in exercising his wide discretion upon a consideration of all the
circumstances of the case. The exercise of the discretion conferred by sec 38 does not depend
on whether the claimant has made out a strong prima facie case or has fulfilled any of the other
Doyles Dispute Resolution Practice — Asia •Pacific
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requirements to which Lord Diplock in the Nema referred (Qantas Airways Ltd v Joseland
( 1986) 6 NSWLR 327 , adopted; Karenlee Nominees Pty Ltd v Robert Salzer Constructions Pty
Ltd (1988) VR 614, discussed).

2. The jurisdiction of the Full Court , to determine a case which is the subject of leave
granted to appeal to the Supreme Court , is by the statute confined to appeal proceedings in the
Full Court from a decision of a single judge on the substantive matter. However, the fact
remained that the Court had heard full argument on the substantive question of whether error
is shown in the interim award by reason of the arbitrator having applied the Hungerford
principle . The Court found that it should at least consider the substantive question.

3. Sections 31 and 32 did not constitute an exclusive code regulating the power of an
arbitrator to award interest or damages by the way of interest . Damages payable under the
Hungerford principle are not damages by way of interest. In some cases Hungerford damages
may be assessed by reference to rates of interest; in other cases the damages would be assessed
on a different basis. Also if damages payable under the Hungerford principle were categorised
as interest or damages which are to be treated as interest, they would be excluded by sec
31(2)(b) of the Act . Damages payable under the Hungerford principle are payable as of right
by virtue of the common law.
4. The discretion under sec 31 and 32 of the Act is conferred only for the purpose of filling
a gap in the common law and must not be used for the purpose of rewarding a litigant who has
not suffered from the existence of any gap. The existence of a legislative code is not a reason for
the Court to refuse to give effect to the logical development of common law principle.
5. As the applicant would have failed on the substantive point of law it sought to argue, it
would have been pointless to set aside the order of the Judge at first instance. In these
circumstances the proper course for the Court was to dismiss the appeal with costs.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
(
QC
with R Manly instructed by Rigby & Fielding ) for the appellant .
J Dwyer
M Phipps QC ( instructed by Minter Ellison ) for the respondent .
Before: Fullagar, McGarvie and Ashley JJ .

Fullagar J: This is an appeal from an order
of Southwell , J . by which he refused the
appellant leave to appeal to the Supreme Court
from an interim award of an arbitrator dated
10th February 1990.
The contention which the appellant wished to
take on appeal to the Supreme Court was that
the development of the common law exposed
by the decision of the High Court in
Hungerfords & Ors v. Walker & Ors (1988) 84
A . L. R . 119, (since the argument reported in
171 C.L. R . 125) does not apply to the
assessment of damages for breach of contract
by an arbitrator under the ( Victorian )
Commercial Arbitration Act 1984 ( “ the Act ” ),
on the ground substantially that ss 31 and 32 of
the Act constitute a code which covers the field
in respect of compensation for a wrongfully
caused loss of the use of money . Counsel on
both sides declined to define the substantive

80-034

question which is said to arise other than by
posing the question , “ does the Hungerford
principle apply to arbitrations under the
and I think
Commercial Arbitration Ac/?”
this Court should be reluctant to make
declarations in terms as wide as that. But the
foregoing will suffice to summarize the
substantive point said to be at issue here As the
arguments of both sides, written and oral , used
the word “ Hungerford ” for brevity rather than
the word “ Hungerfords ” , 1 have done so
myself throughout these reasons for judgment.

—

Southwell , J . was of opinion that , all things
(except authority ) considered , he should grant

leave to appeal to the Supreme Court under
s. 38 of the Act , but after considering the
authorities he felt nevertheless bound to refuse
leave because of the “ guidelines” laid down by
Lord Diplock and the House of Lords in the
case of The Nema: Pioneer Shipping Ltd . v.
© 1991 CCH International
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B .T . P . Tioxide Ltd . 11982] A .C. 724, and
because of subsequent single judge decisions in
this Court applying the “ guidelines ” . Because
Southwell , J . was of opinion that the point
sought to be argued , concerning the application
or not to arbitration awards of the principles in
Hungerford { supra ) , merited the attention of the
Supreme Court , and because he thought the
question of the applicability of The Nema
guidelines merited the attention of the Full
Court , he granted leave to the appellant under
s .38(6) of the Act to appeal to the Full Court
from his refusal of leave to appeal to the
Supreme Court on the Hungerford point.

Both parties urged upon this Full Court that ,
if we should decide to grant leave to appeal to
the Supreme Court , we should then go on to
decide the substantive point as to whether the
Hungerford principles apply in this case to the
assessment of damages by the arbitrator.
Accordingly , we have heard argument upon
both questions , without committing ourselves
to decide the substantive question .
The application before Southwell , J . was by
the present appellant Leighton Contractors Pty .
Ltd . ( whom he called “ the builder ” ) for leave
to appeal to the Supreme Court against an
interim award of the arbitrator dated 10
February 1990. The application for leave was
brought pursuant to s.38(4)( b) of the Act. The
learned Judge concluded that , having regard to
all the circumstances of the case, the
determination of the question of law concerned
the applicability or not of the Hungerford
“ could substantially affect the
principle
rights of ... the parties to the arbitration
agreement ” : see s. 38(5)(a ) .
The following is taken from his Honour’s
statement of the relevant facts.
The parties entered into an agreement , which
included a letter of intent from the builder to
the respondent Kilpatrick Green Pty . Ltd . ( “ the
sub-contractor ” ) , whereby — to quote directly
from the learned Judge
“ the sub-contractor agreed to carry out
electrical works for the builder at the
Melbourne University Graduate School of
Management for the sum of $455 ,896.
were encountered
and
Delays
the
differences which thereby arose were
referred
arbitration . After two
to
preliminary hearings in 1988 , the principal
hearing occupied six days in April 1989. It

—

was agreed that an interim award should be
issued , with findings as to any amount
owing
the
to
sub-contractor,
and
determining the
manner in which
calculations would be made in relation to
‘any entitlements which related to interest’
(to quote from the reasons for the award ) .
For reasons which will become apparent ...
it would have been more appropriate if the
arbitrator had there referred to ‘damages or
interest’ . The actual amounts were to be the
subject of further submissions after
publication of the interim award .
In the arbitration the substance of the subcontractor’ s claim related to an extension
claim of 32 weeks. The arbitrator found the
following due to the sub-contractor:
Site related damages
$68 ,340
Loss of profits
23,840

Loss of productivity
57 ,890
In his comprehensive reasons , the arbitrator
held that the sub-contractor was entitled to
damages pursuant to Clause 10.08 of the
contract , which was a standard contract ,
endorsed by and recommended for use by ,
inter alia , the Royal Australian Institute of
Architects , the Master Builders Federation
of Australia and the Building Owners and
Managers Association of Australia, and was
termed ‘Major Building Works Contract’ or,
abbreviated , ‘M . B . W . Edition 1 ’ .
Clause 10.08 provided:

—

—
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‘10.08 Subject to compliance with all of
the provisions of Clause 10.09 the SubContractor shall be entitled to recover
from the Builder damages sustained and
incurred by him as a result of delay in
the progress of the Sub-Contractor being
an act (other than any instruction by the
Builder as to a Variation ) default or
omission on the part of the Builder his
employees or agents’ . ”
(Counsel did not refer this appellate court to
any verbal defect in this clause. )

The sub-contractor led a body of evidence in
support of the claim for damages for delay
pursuant to clause 10.08. The arbitrator upheld
this claim . The sub-contractor submitted , and
the builder disputed , that in the assessment of
damages under clause 10.08 the principle of
Hungerford should be applied . The arbitrator
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said that he upheld the sub-contractor’ s
submission and indicated that he would award
damages accordingly . In the course of his
reasons the arbitrator said:

“ The Act in Clauses 31 and 32 makes
provision for the awarding of interest to the
date of making an award and for interest on
a debt under an award . These clauses relate
to the awarding of interest as distinct from
the calculation of damages. In the
calculation of the quantum of the damages it
will be necessary to consider closely these
clauses and ensure that there is no double
counting (quaere accounting ). These clauses
of the Act however do not detract from the
application of the Hungerford v. Walker
findings to a commercial arbitration . ...
While it may be that following the
Hungerford Case may encourage delay in
the issue of proceedings, this has not been
the case with this particular arbitration ...
Having reviewed the arguments I accept that
the sub-contractor is entitled to recover
damages for the financing costs resulting
from financing the other heads of damages,
and that in quantifying the amount of
damages interest costs should be calculated
on a compound basis.”

Clause 54.3 of the interim award is in the
following terms, in reproducing which I have
corrected an obvious clerical mistake in naming
the parties:

Here ends my extract from the learned Judge’ s
statement of the facts .

I would agree with the assessment of
Southwell , J . that the question whether the
Hungerford principle applies, or whether on the
other hand ss.31 and 32 of the Act provide a
code covering the field of compensation in the
relevant area , is prima facie one which when
sought to be raised should be properly the
subject of leave to appeal to the Supreme
Court .
However, Southwell, J . noted that the
“ guidelines ” laid down by the House of Lords
in The Nema ( supra ) have been treated by a

number of judges of this Court as binding , like
rules of law , on this Court , and he considered
that the application of these guidelines to the
present case required him , in the light of the
single judge decisions of this Court, to refuse
leave to appeal to the Supreme Court. It is to
those questions that I now direct attention . His
Honour obviously considered that this case
involved “ the construction of a contract in
standard terms ” as to which Lord Diplock said
that “ leave should not be given in such a case,
unless the Judge considered that a strong prima
facie case had been made out that the arbitrator
had been wrong in his construction ” . The
arbitrator of the present case was quite clear in
his view that the Hungerford principle applied .

Plus damages for financing costs to be
quantified on a compound interest basis after
further submissions and/or evidence are
provided concerning the appropriate interest
rates, the appropriate periods and the
appropriate principal sums.

It is unnecessary to set out in full the
oft-quoted passage in the speech of Lord
Diplocky with whom the other members of the
House agreed , in The Nema [ 1982] A .C. 724 at
p.724, and it is sufficient for most purposes to
refer briefly to the passages to which the
learned Judge directed attention . His Lordship
referred to cases involving “ one-off ’ clauses
in a contract where “ leave should not normally
be given unless it is apparent to the judge upon
a mere perusal of the reasoned award itself ...
that the meaning ascribed to the clause by the
arbitrator is obviously wrong ” . His Lordship
went on to observe that rather less strict criteria
are appropriate where questions of construction
of contracts in standard terms are concerned.
After referring to the desirability of obtaining
legal certainty in standard term contracts his
Lordship said:

54.4 The Subcontractor is entitled to
interest . The precise details of the award for
interest will be made on receipt of further
submissions and or evidence . ”

“ But leave should not be given even in such
a case , unless the judge considered that a
strong prima facie case had been made out
that the arbitrator had been wrong in his

“ 54.3 The sum of money due and owing to
the Subcontractor by the Builder is made up
as follows

—

Site Related Damages

68,340.00

Damages for Loss of Profit

23,840.00

Damages for Loss of
Productivity
Subtotal
•

-
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51 ,890.00
$144,070.00
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construction

construed by the ultimate appellate court
within any State or Territory , that
construction should , as a matter of ordinary
practice , be accepted and applied by the
courts of other States and Territories so long
as it is permitted to stand unchanged either
by the court of origin or by the High Court .
The risk of differing interpretations amongst
the States is thus negated and , in practical
terms,
a
uniform
application
of
Commonwealth laws throughout Australia is
assured . ”

In Qantas Airways Ltd . v . Joseland & Gilling
( 1986) 6 N .S . W . L . R . 327 the N .S. W . Court of
Appeal considered the discretion vested in the
Court by s.38 and , after quoting from Lord
Diplock in The Nema said at p . 333:
“ We tire not convinced that the statements
of Lord Diplock , based as they are on a
different background , are applicable to
section 38 of our Act . The matters to which
Lord Diplock refers are important factors in
determining whether leave should be given .
But the exercise of the discretion conferred
by section 38 does not depend on whether
the claimant has made out a strong prima
facie case or fulfilled the other requirements
to which his Lordship refers . It is a
discretion to be exercised after considering
all the circumstances of the case . ’ '

In Irving v . Carbines [ 1982 ] V . R . 861 , the
Full Court of this Court was considering the
discretion to be exercised by the County Court
in deciding whether to extend the time for
service of a summons . At p . 865 , the Court
( Young , C.J . , Melnerney and King , JJ . ) said:

In referring to the last quoted observations ,
in R . v . Parsons ( 1983) 2 V . R . 499 , Young ,
C . J . with whom King , J . agreed , said at p . 506:
“ I entirely agree in what Street , C . J . says
and that it would be highly undesirable for
one State Full Court to place a different
interpretation upon a Commonwealth statute
from that placed upon it by the Full Court of
another State . ”

After stating that the Full Court would follow
the decision of a different division of the Full
Court , he said:
“ We are not of course technically bound to
apply the same principles with reference to a
decision of the Full Court of another State ,
but if it be desirable , as I believe it is , that
State courts should give a consistent
meaning to a Commonwealth statute , I think
we should in such a case treat a decision of
the Full Court of another State which is
directly in point in the same way as we
would treat a decision of our own Court . ”

“ As Bowen , L .J . said in Gardner v . Jay
( 1885 ) 29 Ch . D . 50 at p .58
when a

tribunal is invested by an Act of Parliament
or by Rules with a discretion , without any
indication in the Act or Rules of the grounds
upon which the discretion is to be exercised ,
it is a mistake to lay down any rules with a
view of indicating the particular grooves in
which the discretion should run , for if the
Act or the Rules did not fetter the discretion
of the judge why should the Court do so?’ “
The Court also cited Jenkins v . Bushby ( 1891 ) 1
Ch . 484 in which Kay , J . said

—

“ The Court cannot be bound by a previous
decision to exercise its discretion in a
particular way , because that would be in
effect putting an end to the discretion . ”

As the learned primary Judge said , the
present case does not concern the interpretation
of a Commonwealth statute , but it does relate
to what is virtually uniform State legislation
throughout the Commonwealth , and his Honour
added:
“ It would seem to me to be desirable that
the States should give similar interpretations
to such uniform legislation . It would be odd
if parties in dispute in Albury and Wodonga
over similar contracts should have the courts
of the two States applying different
principles in the resolution of those
disputes. ”

After referring to these authorities Southwell ,
J . then referred to the question which arose as
to the extent of the deference which should be
accorded here to decisions of a Full Court of
another State .

In R . v . Abbrederis ( 1981 ) 7 N .S. W .L . R .
530 Street , C .J . said at p .542:
“ But I have not the slightest doubt that ,
where a Commonwealth statute has been
Doyles Dispute Resolution Practice
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During the argument before this Court the
suggestion was made from the Bench at an
early stage that the case before Southwell , J .
did not raise any question of The Nema
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guidelines , because the case before him did not
relate to the construction of any contract or
term , whether “ one-off ’ or “ standard ” , but
related rather to a question of statutory
construction , namely whether ss.3 l and 32 of
the Act form a Code which so “ covers the
field ” as to exclude , from an arbitrator’s
assessment of damages for breach of contract ,
the common law principles as to damages
which were recently stated by the High Court in
Hungerford . It was pointed out that the contract
was clear once the quite obvious implication
was made of some such words as “ caused by "
after the word “ being ” in clause 10.08 . The
construction of the contract was never in issue
here or below ; rather the question throughout
was what consequences did the common law
attach , to the admitted breach of a contract to
pay damages, when the remedy was to be
awarded in an arbitration under the Act . It was
not the meaning of the word “ damages ” that
arose for decision but rather the limits of the
power of an arbitrator under the Act to award
certain components of common law damages .

This suggested distinction of the present
case, from the field in which The Nemo
guidelines were said by their authors to apply ,
was not taken up by counsel , and it was not
argued or relied upon by counsel either before
However, the
Southwell , J . or this Court .
question of the applicability of The Nemo
guidelines to arbitrators under the Act was
argued at length before us, and we were
directed to numerous authorities and heard a
lengthy argument on the question whether a
court can fetter a statutory discretion bestowed
in unrestricted terms. The question of the
applicability of the guidelines to applications
under the Act for leave to appeal to the
Supreme Court is one which we are told arises
very frequently , and the decisions cited to us
bear out this contention . The present case
shows how rigid the guidelines have become in
a line of single judge decisions.

Upon the whole , therefore , despite the
distinction to which the Court referred , we have
been persuaded to decide the question whether
the guidelines apply to applications for leave to
appeal under the Act . Because of a line of
single judge decisions of this Court , Southwell ,
J . regarded the guidelines as so rigid that ,
assuming as he did their application to the case ,
they deterred him from applying the appellate
court decision in Qantas , via Ahhrederis and

1(80-034

Parsons .

In Karenlee Nominees Pty . Ltd . & Anor v .
Robert Salzer Constructions Pty . Ltd . [ 1988]
V . R . 614, Crockett , J . considered a number of
authorities, including The Nema and Qantas,
and in the result held that the principles
formulated by the House of Lords in The Nema
should be applied “ unless it can affirmatively
be said that the case is not fit for their
application ” .
It is not entirely clear what is involved in this
proviso, except what can be deduced from what
follows. His Honour went on to hold that ,
where questions of construction of standard
contracts are involved , leave should be refused
unless a strong prima facie case is made out
that the arbitrator was wrong in his
construction . Crockett , J . at p .618 referred to
the judgment of Vincent , J . in Thompson v .
Community Park Developments Pty. Ltd . ( infra )
where his Honour had , obiter , expressed doubts
about the applicability of The Nema guidelines
in this country . Crockett , J . then went on to
refer to two cases determined by Nathan , J .
Zephyr v . Papaefstathiou ( unreported , 30
October 1986 ) and Muirfield Properties Pty .
Ltd . v . Eric Kolle and Associates Pty . Ltd .
( unreported , 7 November 1986 ) in each of
which Nathan, J . adopted without reservation
The Nema principles as being applicable to the
interpretation of Victorian legislation . At p.6 I 9
Crockett , J . referred to s. 35 of the
Interpretation of Legislation Act 1984 as
requiring that the Court prefer “ a construction
that would promote the purpose or object
underlying the Act ” .

—

After referring to this last citation from
Crockett , J . , the learned primary Judge in the
present case said:
“ It might be doubted whether the problem
presently before this Court is strictly
speaking one of construction . Rather , it
seems to be whether the Court should follow
certain guidelines in exercising the relevant
discretion . ”
The first question argued in the present case
was whether The Nema “ guidelines” should be
accorded the force of binding rules of law .

It seems that the judgments in Irving v .
Carbines and R . v . Parsons were not cited to
Crockett , J . but , as Southwell , J . remarked in
the present case , it is by no means clear that
© 1991 CCH International
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their citation would necessarily have altered his
Honour’ s view , and Karenlee ( 19 May 1987 )
has been followed in this Court in unreported
decisions by O ' Bryan , J . in Costain Australia
Ltd . v . F .W . Nielsen Ltd . ( 21 May 1987 ) , by
Marks, J . in Hooker Constructions Pty . Ltd . v .
Giab Nominees Pty . Ltd . ( 2 November 1988 )
and by Tadgell , J . in Keys Trading
International Pty . Ltd . v . Soundview Shipping
Ltd . (8 March 1989). On the other hand , as
noted above , in Thompson v . Community Park
Developments Pty . Ltd . ( unreported 4 March
1987 ) Vincent , J . expressed doubt about the
applicability in Victoria of The Nema
guidelines.
There is a large number of further decided
cases in this Court which might be thought to
have some bearing upon the ambit of the
discretion conferred on a single judge of the
Supreme Court of a State by s. 38(4)( b) of the
Act , but time and space require that one should
be selective in referring to them .

Finally , it is to be observed that the view of
the N .S . W . Court of Appeal in Qantas appears
to have been preferred in a number of the
see White
other jurisdictions in Australia
Constructions ( N .T . ) Pty . Ltd . v Mutton ( 1988)
57 N . T . R . 8 ( Northern Territory Supreme
Court ); Multiplex Constructions v . International
Golf Services Pty . Ltd . ( unreported , Olney , J . ,
Western Australia Supreme Court 17 December
1987 ); Fastspan Buildings v . Lovietta
( unreported , Seaman , J . , Western Australia
Supreme Court 12 January 1991 ); Parliament
House Construction Authority v . Citra
Constructions Ltd . ( 1989) 93 A .C .T. R . 1
(Supreme Court A . C .T . ) .

—

Leaving law reports aside for the moment ,
the question raised by s. 38(4)( b ) is simply
whether a discretion given by the Parliament in
unrestricted terms (once sub-s. (5 )(a ) is
satisfied ) to a single judge of a superior court to
grant leave to appeal to that court , should be
the subject of restrictions on that judge imposed
by judicial decision . In my opinion the answer
must be in the negative .

If the legislature leaves that which is
expressed as an absolute and unfettered
discretion to a court , it is in my opinion not for
the court to set restrictions upon the discretion
for future cases; far less is it for an appellate
court to purport to bind every single judge of
the donee court in all future cases as to how the
Doyles Dispute Resolution Practice — Asia

discretion is to be exercised in various
stipulated kinds of case , that is to say ,
stipulated by the court . In the first place, to do
so amounts purely and simply to judicial
legislation . Secondly , it is judicial legislation of
a most objectionable kind , for the judiciary is
on the very face of things saying the very
opposite to that which the Parliament has
enacted; what the two have respectively said
are irreconcilable; where the Parliament has
said in virtually the plainest terms available to
it that the discretion is to be unfettered , the
appellate court is saying in the plainest terms
that court-stipulated fetters and boundaries
must be placed upon the discretion in the hands
of the judge who is the donee of the discretion .
The objectionable character does not lie merely
in the unwarranted usurpation by the judiciary
of the legislative function , with all that this
entails , with the affairs of the citizens ruled by
judicial officers whom the citizens cannot elect
or dismiss. It lies also in the unspoken
assumption that the court laying down the
guidelines for all future cases is not merely
wiser than any future exerciser of the discretion
but is also prescient and omniscient . Thirdly , to
lay down restrictions seems to me to be at once
a yielding to temptation and a sign of
weakness , as if the court does not have enough
confidence in the court , or in those who sit at
first instance, to allow so potent an instrument
of justice as a general discretion to be wisely
and justly wielded or used . It is one thing for an
appellate court to exercise sparingly or
restrictively its own discretion
to allow
according to its own
appeals to itself
“ guidelines ” so as to protect from the
floodgates , because it is at liberty to depart
from its own guidelines; it is however quite
another thing to enact judicially guidelines
binding as rules of law upon a judge who is by
the legislature empowered to grant leave to the
appellate court .

—

—

No judicial discretion is absolute in the
ordinary sense , because it must be exercised
judicially , but that is the only limitation which l
would admit upon a discretion given by the
legislature to a superior court in perfectly
general terms, except in the rare cases where
previously declared principles of the common
law or ordinary principles of statutory
interpretation must result in a reading down .
With the greatest respect I do not regard the
reasoning of the House of Lords in The Nema
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as confined to the situations above-mentioned. I
think it is perhaps a question whether Lord
Diplock and the other Law Lords in The Nema
intended actually to bind future judges to a rule
of law laid down , rather than merely to indicate
a series of circumstances to which regard must
be had , but I must say that in my view an
examination of the substance of the speeches
reveals the former intention . In so far as the
guidelines purport to be rules of law they
should not be applied by the Judges of this
Court.
Whatever the intention of the House of
Lords , I find myself in complete agreement
with the view expressed by the unanimous
Court of Appeal of the Supreme Court of New
South Wales in the Quntas Airways Case (1986)
N .S. W .L . R . at p . 333 to the effect that , whilst
the various matters to which Lord Diplock
refers are important factors, amongst others, in
determining whether leave to appeal should be
given , “ the exercise of the discretion conferred
by s.38 does not depend on whether the
claimant has made out a strong prima facie case
or fulfilled the other requirements to which
his Lordship refers. It is a discretion to
be exercised after considering all the
circumstances of the case ” . Upon so important
a matter I think considerations of uniformity
would probably have persuaded me to adopt in
this Full Court the view of the New South
Wales appellate court even if I had been not
disposed to agree with it , since the legislation
throughout Australia is substantially uniform .
But this question does not arise , as I entirely
and unreservedly agree with the unanimous
view of the appellate judges in New South
Wales. Of course the legislature in each
jurisdiction was faced with the conflicting aims
of , first , ensuring that a substantial degree of
finality would be accorded to the award of an
arbitrator and , secondly , of allowing appeals to
the superior court on questions of law . Subject
to s. 38(5), the legislature chose to make the
discretion an unfettered one , and the very
expression of s.38(5 ) emphasises the generality
otherwise of the discretion conferred on the
judge.

I have spoken above of a yielding to
temptation , and it is of course a natural and
instinctive wish of judges to give reasons for
their decisions, so that their decisions may be
seen to be the rational dictate of the law rather
than the result of their own individual opinions

H80-034
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or prejudices. But in this particular field ,
paradoxically , the giving of reasons may be
seen to be decidedly inimical , in the long run ,
to the doing of justice between the parties, and
especially so in modem times when every
utterance of a judge is likely to be reported , or
misreported in some book or self-styled law
report . If reasons are given , they will be seized
upon as the laying down and application of a
principle , rather than merely the application , to
all the circumstances of the individual case , of
a wide judicial discretion . After the first half
dozen reported decisions the discretion will
begin to take on limitations and boundaries ,
and in the end there will be no discretion but
only a complicated set of hard and fast rules of
law manufactured entirely by the judiciary ,
although with the assistance of the reporters
and commentators. Compare Mallet v . Mallet
(1983- 1984 ) 156 C. L. R . 605 at pp.608-609 per
Gibbs , C. J .
In Antaios Compania S .A . v. Salen A.B .
(“ The Antaios” ) [ 1985] 1 A .C. 191 Lord

Diplock , with whom the other Law Lords
agreed , reaffirmed the guidelines given in The
Nema , but he also added that a judge should not
give reasons for granting or refusing leave to
appeal from the arbitrator to the Court , and
with this addendum I would respectfully agree
for reasons adumbrated above , although the
addendum itself cannot be viewed as binding . I
understand that it has been the general practice
in Victoria not to give reasons, for refusing
leave to appeal , but if this is not the general
see e . g . Karenlee
practice then it ought to be
[ 1988] V . R . at p.620. It is , I think , the more
usual practice of our Full Court itself not to
give reasons for refusing leave to appeal to this
Court , and in the past it certainly used to be the
more general practice of the High Court not to
give reasons for refusing special leave to appeal
to the High Court .

—

There is , I think , nothing that is original in
anything that I have said above , and there are
many cases in which judges have spoken out
against judicial attempts to fetter a general
discretion created by statute , and there is not
much point in referring to more than one or two
of them . I refer again to the clear and robust
early dicta cited in Irving v . Carbines ( supra ) .
See also the forceful reasons for judgment ,
along the same lines, advanced by Smith, J . in
Shepperdson v. Lewis [ 1966] V . R . 418
especially at p .423.
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So far as appears none of these cases was
cited by counsel to Crockett , J . during the
argument in the Karenlee Case ( supra ) .
However Crockett, J . faced , as did other single
judges , the fact that there was a line of single
judge decisions in this State, all of course
subsequent to Irving v. Carbines, which applied
The Nema guidelines to the Commercial
Arbitration Act . Some judges , including
myself , have in reported decisions consistently
taken the view that a single judge of this Court ,
like a County Court judge or a magistrate or
( formerly ) a Justice of the Peace , does not
stand in the same position as the Full Court
vis-a- vis a House of Lords decision directly in
point. Crockett , J . expressly recognized ,
correctly in my respectful opinion , that “ a
single judge of this Court is bound to treat a
unanimous decision of the House of Lords on
an identical point as being of the greatest
persuasion in the absence of any contrary
binding decision ” .
Crockett , J . , whilst recognizing that “ it is
true that a literal reading of the section (38 )
would preclude an interpretation such as that
given it by Lord Diplock ” , advanced three
further reasons in favour of reading down s. 38
so that the apparently absolute statutory

discretion is fettered by The Nema rules.
However , having had the benefit of a very full
argument in this Court , including points not
argued before Crockett , J . , I think there is
much to be said against each of these reasons.
In the first place his Honour observed that
s.35 of the Interpretation of Legislation Act
1984 ( “ the Interpretation Act ” ) requires that
there is to be preferred a construction that
would promote the purpose or object
underlying the Act to be construed , and added
that “ that purpose here is to achieve finality ” .
However, there is no statement in the
Commercial Arbitration Act 1984 of its purpose
or object , and any appeal whatsoever to the
Supreme Court is of course inconsistent with
finality. I can recall the early statement , but
regrettably not its distinguished English judicial
author, that “ appeals are anathema to the
common law ” . But more importantly I do not
think that s. 35 of the Interpretation Act should
be called in aid at all . Section 35 applies only
when there is a choice between two (or perhaps
more ) constructions of the relevant Act or
section , and the applicability or not of The
Nema guidelines cannot be treated as a question
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of construction of a section , because the section
is in terms perfectly plain and , as Crockett , J .
himself recognized , there was no ambiguity or
inconsistency in the words of s.38. Compare
Chugg v . Pacific Dunlop Ltd . (1990) 170
C. L. R . 249 at p . 262. In my opinion no
question of statutory construction really arose;
the only question was the one posed by Bowen ,
J . by necessary implication , i .e . when a court is
by statute invested with a discretion without
any indication in the Act of the grounds or
bounds upon or within which it is to be
exercised , can the court lay down binding rules
with a view to indicating the particular grooves
in which the exercise of the discretion will run .
Secondly , Crockett , J . considered that there
was already in 1988 “ a small , yet significant
and expanding , commercial activity involving
international arbitration now being conducted
in this country ” . Granting this for the moment ,
such a circumstance does not in my opinion
entitle a court rather than the legislature to
fetter the discretion with judicial rules for the
convenience of international suitors and their
arbitrations, although of course it is a
circumstance to be considered , along with all
the other circumstances of the case , when the
judge is exercising his unfettered discretion .
Further, it may be said that the presence of the
commercial activity referred to provided a
strong reason for uniformity of judicial decision
in the States of Australia , and thus a reason for
following the Qantas Case until either the High
Court or this Court had spoken . ( But of course
his Honour was sitting at first instance and was
faced with a long line of single judge decisions
and nearly all one way .)

Finally , his Honour observed that the
Victorian Act was passed in November 1984
and by reason of proclamation came into
operation on 1st April 1985. It was very likely
(he said ) that the contents of the speeches of the
Law Lords in The Nema ( published July 1981 )
and in The Antaios (July 1984) were known to
the Victorian legislature in November 1984 and
April 1985. His Honour said:
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“ It must be assumed that the legislation was
enacted with the knowledge that precisely
the same provisions had been interpreted as
they were by the House of Lords and ,
accordingly , that the Victorian Act would
possibly be similarly construed .”
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Decided cases which I believe were not cited to
Crockett , J . , but were cited in this Court , show
that little or no reliance should be placed upon
such reasoning. In R . v . Reynhoudt ( 1962) 107
C. L . R . 381 at p .388 , Dixon , C. J . said :
“ In any case the view that in modem
legislation the repetition of a provision
which has been dealt with by the courts
means that a judicial interpretation has been
legislatively approved is , I think , quite
artificial . To repeat what I have said before,
the mechanics of law- making no longer
provide it with the foundation in probability
which the doctrine was supposed once to
have possessed . ”

In Flaherty v. Girgis ( 1986- 1987) 162 C . L . R .
574 at p . 594 Mason , A . C .J . , Wilson and
Dawson, JJ . cited this passage from
Reynhoudt’ s Case and added:

.

“ For the reason given by Dixon , C .J . , the
suggested rule nowadays is little use as a
guide and it will not be permitted to prevail
over an interpretation otherwise appearing
to be correct . ”

See also Bahaniaris v . Lutony Fashions Pty .
Ltd . ( 1987 ) 163 C . L . R . 1 at pp . l 1 and 24.

In my opinion the present case points up with
sharp clarity the unforeseen results of treating
The Nema guidelines as having the force of law
binding a single judge. Southwell , J . expressly
said that , had it not been for The Nema
guidelines , and the line of single judge
decisions applying them in Victoria , he would
certainly have granted leave to appeal . He
would have granted leave , having regard to all
the circumstances . Accordingly , the section
virtually commanded him to grant leave to
certainly it empowered him by
appeal
express words. Yet a set of judicially made
“ guidelines ” , treated as binding rules , is said
to have deprived him of the discretion which
the legislation confided in him . The truth is, I
think , that the House of Lords did not foresee
the kind of situation in which Southwell , J . was
placed , and ideas of uniformity between State
Full Courts would have been foreign to their
Lordships.

—

It was after I had written the above that my
attention was drawn by Ashley , J . to some
relevant observations by the Justices of the
High Court in a recent case which to the best of
my recollection was not cited by counsel here
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or below , namely Norbis v . Norbis ( 1986) 161
C.L . R . 513. The relevant passages appear in
the joint judgment of Mason , C . J . and Deane ,
J . at pp . 519-20 , in the joint judgment of Wilson
and Dawson , JJ . at pp.533-34, and in the
judgment of Brennan , J . at pp.536-38 . A
further High Court decision containing
observations about unfettered discretions is
Latoudis v . Casey ( 1990 ) 65 A . L.J . R . 151 , now
reported in 170 C . L. R . 534.
From Norbis it is possible to distil that a
majority of the High Court took the view that ,
although an appellate court could give
“ guidance" as to the manner in which a
statutory discretion should be exercised ,
nevertheless it may not prescribe that (or bring
about the effect that ) such guidance shall have
the force of a binding legal rule. Of the five
Justices of the Court , only the Chief Justice and
Deane , J . considered that “ there may well be
situations ” where a binding legal rule could be
formulated for the court or judge below who
was the donee of the unfettered statutory
discretion , though no examples were offered . I
think that the other three Justices expressed
strong dissent from this proposition . If there are
such cases as Mason , C . J . and Deane , J .
thought might possibly exist , I think they
would be very rare . One example of what their
Honours may have had in mind , perhaps , is
where a statute in summarizing criminal trial
procedures appears to give to the trial judge an
unfettered discretion to allow some course ,
whereas the pre-existing common law lays it
down clearly that to allow that course in certain
well- known circumstances will be to deprive
the accused person of a fair trial . Even if so,
nothing of that kind can be made of the present
statutory discretion .
As I have indicated , I think it is a very
different matter, from what was attempted in
Nema , for an appellate court to indicate , for the
information of the profession and litigants , a
general rule or “ policy ” which the appellate
court itself will follow in exercising a discretion
of its own , for example , in its allowing or
refusing of leave or special leave to appeal to
that appellate court itself . But , even such an
indication or guideline cannot constitute a
binding rule of law upon the appellate court
itself if a statute creates an unfettered
discretion .
In my opinion none of the “ Nema
guidelines” are binding with the force of law
© 1991 CCH International
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upon any judge in Victoria who has to exercise
the discretion conferred by s. 38 of the
Commercial Arbitration Act to grant or
withhold leave to appeal to the Supreme Court .
The guidelines should be taken as doing no
more than indicate some of the important
factors, and possible consequences, to be
considered by the judge in exercising his wide
discretion upon a consideration of all the
circumstances of the case . The exercise of the
discretion conferred by s.38 does not depend on
whether the claimant has made out a strong
prima facie case or has fulfilled any of the other
requirements to which Lord Diplock in The
Nema referred .
It is clear that any exercise of discretion by
Southwell , J . miscarried because of his
apprehension , not unreasonable in the
circumstances and in the light of a long line of
single judge decisions, that he was bound as a
matter of law by The Nema guidelines. Indeed
his understanding of the guidelines prevented
him from exercising the discretion . In Victoria
the guidelines should be viewed as doing no
more than pinpointing some of the
circumstances and possible consequences to be
considered , along with all the circumstances of
the case . Prima facie therefore it falls to this
Court to exercise the discretion itself or else to
refer the matter back to a judge .

But the position is more complicated than it
appeared during argument.
Counsel on each side urged us that , if we
should decide that leave to appeal to the
Supreme Court should have been granted , we
should grant leave to appeal to the Supreme
Court and then determine ourselves in this
appellate court the substantive point which may
be stated as whether the arbitrator was correct
in awarding that the Hungerford principle must
be applied in respect of , inter alia , “ finance
costs’ ' being the “ funding costs to date in
accordance with interest paid in overdraft
facilities utilized by the applicant ( respondent
to this appeal ) as contained in Appendix 2CA ” ,
and set forth on page 30 of the Appeal Book
and in the documents there referred to. But
counsel did not suggest how jurisdiction arose
in this Full Court to determine that substantive
point .

If we granted leave to appeal , the appeal to
the Supreme Court would have to be heard and
determined by a single judge of this Court. It
Doyles Dispute Resolution Practice — Asia
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is, I think , clear from sub-s .( 2), (4), (6) and (7 )
of s. 38 of the Commercial Arbitration Act that
the appeal contemplated by s. 38(2) is to a
single judge of the Court. Further, an appeal
thence to the Full Court “ shall not lie ” unless
there is a certificate made by the single judge
who has determined the appeal from the
arbitrator: s .38(7 ). No attention was paid in
argument to this aspect of the case. In my
opinion the jurisdiction of the Full Court, to
determine a case which is the subject of leave
granted to appeal to the Supreme Court , is by
the statute confined to appeal proceedings in the
Full Court from a decision of a single judge on
the substantive matter. However, the fact
remains that this Court has now heard a full
argument on the substantive question whether
error is shown in the interim award by reason of
the arbitrator having applied the Hungerford
principle . It would be pointless for this Court to
grant leave to appeal on this point if this Court
was of opinion , after full argument , that the
point sought to be argued on appeal by the
applicant for leave must on appeal fail .
Therefore I think that this Court should at least
consider the substantive issue between the
parties.

In my opinion the argument for the appellant
on the substantive point must fail . The only
argument adduced for the appellant was to the
effect that sub-s.3 l and 32 of the Commercial
Arbitration Act “ covered the field" so as to
exclude the Hungerford principle, and I am of
opinion that this argument must be rejected . I
am unable to attribute to the legislature an
intention , to exclude the operation of a portion
of the common law as to damages , at a time
when the existence of that portion of the
common law was not known or suspected by
the legislature , indeed at a time when for very
many years lawyers had been denying its
existence. Further , the sections of the Act do
not compel an award of interest but merely
confer a power upon the arbitrator to make one.
Doubtless the powers to award interest were
conferred to enable compensation to be made
for, inter alia , the cost of financing money due
but wrongfully withheld , or the cost of lost
opportunity to employ money held in thrall , or
the cost of borrowing money to replace money
which wrongful conduct has prevented the
injured party from earning. But if the common
law itself compensates for the loss, by an award
of damages, as I think it must since the decision
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in Hungerford was delivered on 9th February
1989 , then there is no need for an exercise of
the arbitrator's discretion to award what I
would call statutory interest ; indeed the
arbitrator must award damages in accordance
with the Hungerford principle , and such an
award must have the effect that an award as
well of statutory interest would constitute
double compensation . This is what the
arbitrator in the award called “ double
counting". The two things , statutory simple
interest and common law compensation by way
of compound interest , are different , but each is
compensation for the same loss. The joint
judgment of Brennan and Deane , JJ . in
Hungerford 171 C. L. R . at p. 152; A . L . R .
p . 135, states:
“ There is . .. a critical distinction between
an order that interest be paid upon an award
of damages, and an actual award of
damages which represents compensation for
a wrongfully caused loss of the use of
money and which is assessed wholly or
partly by reference to the interest which
would have been earned by safe investment
of the money or which was in fact paid upon
borrowings which otherwise would have
been unnecessary or retired . "

The respondent sub-contractor’ s right to
recover from the builder the amount in issue is
conferred by the contract . Clause 10.08 of the
contract provides , so far as relevant:
“ the Sub-Contractor shall be entitled to
recover from the Builder damages sustained
and incurred by him as a result of delay in
the progress of the Sub-Contractor being an
act ... default or omission on the part of the
Builder his employees or agents."

Clause 10.14 provides that:
“ Where any delay in the progress of the
Sub-Contract Works is attributable to more
than one of such causes referred to in
[Clause] 10.08 . .. the cause of delay which
shall first have occurred shall for the
purpose of [Clause ] 10.10 ... be deemed to
be the cause of the delay in the progress of
the Sub-Contract Works."
It is provided by clause 10.10 that:
“ any

damages recoverable by the
Sub-Contractor pursuant to Clause 10.08
shall be either as agreed between the Builder
and the Sub-Contractor or as determined by
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the Builder and then
Sub-Contract Sum ."

added

to

the

It was not contested that if the amount of
damages is not agreed between the parties and
the sub-contractor does not agree with the
builder’s determination the dispute may be
determined by arbitration under clause 12.
There are verbal difficulties in clause 10.08 ,
to. which counsel before this Court did not
advert . In the absence of argument it seems
clear that , in order to confer business efficacy
upon the clause , the Court must construe it as if
the words “ caused by" were inserted
immediately before the words “ an act".
As I understand the facts of the present case

— and counsel before this Court spent little or
no time in exposition of them — the

sub-contractor was, within the meaning of
clause 10.08 delayed in completion of the
works by the act , default or omission of the
builder.

For the appellant it was argued that the
respondent 's right under clause 10.08 is a right
to recover a debt , not damages and that the
respondent here was seeking to recover a debt
quantified by reference to its losses. It may well
be that the respondent is seeking to recover , not
damages , but an amount due under the
contract . But the amount recoverable on that
footing is nevertheless the equivalent of the
amount of damages sustained . That naturally
refers to damages recoverable at common law
as altered by any relevant legislation . It follows
that the respondent’s claim relevant to this
appeal depends on establishing that the item in
issue is , under the existing common law in
Australia , recoverable as damages. No other
provisions of the contract , mentioned in
argument , alter that position . By the “ existing
common law" I mean of course what the courts
of law have determined the common law to be
at the time when the whole matter arises for
judicial (or arbitral ) intervention , i .e . at the
present time . It was not argued that “ damages"
was confined to the legal confines generally
accepted at the date of the contract . In legal
theory the earlier decisions were simply
erroneous.
The appellant submitted that ss. 31 and 32 of
the Commercial Arbitration Act 1984 provide a
comprehensive and exclusive code which
covers the field regarding the power of an
arbitrator to award interest or damages by way
© 1991 CCH International
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of interest . It is sufficient to set out s. 31:
“ 3 l .( l ) Unless a contrary intention is
expressed in an arbitration agreement , but
subject to sub-section (2 ) , where the
arbitrator or umpire determines to make an
award for the payment of money (whether
on a claim for a liquidated or an
unliquidated amount ) , the arbitrator or
umpire shall have power to include in the
sum for which the award is made interest at
such rate as the arbitrator or umpire may
direct ( being a rate not exceeding the rate at
which interest is payable on a judgment debt
of the Supreme Court ) on the whole or any
part of the money for the whole or any part
of the period between the date on which the
cause of action arose and the date on which
the award is made.

-

(2) Sub section (!) does not

—

(a) authorize the awarding of interest

upon interest;
( b) apply in relation to any amount upon

which interest is payable as of right
whether by virtue of an agreement or
otherwise; or
(c ) affect the damages recoverable for
the dishonour of a bill of exchange. ”

In my opinion there are several answers to
this submission . One is that the damages
payable under the Hungerford principle are not
damages by way of interest. In some cases
Hungerford damages may be assessed by
reference to rates of interest; in other cases the
damages would be assessed on a different
basis. Another is that , if one categorized the
damages payable under the Hungerford
principle as interest or damages which are to be
treated as interest , they would be excluded by
s. 3 l ( 2)( b). Damages payable under the
Hungerford principle are payable as of right by
virtue of the common law .
The most forceful argument for the appellant
seemed to me to be that each of ss. 3 l and 32 of
the Act conferred an unfettered discretion upon
the arbitrator to award interest on damages and ,
if this Court were to hold that the discretion
could not be exercised in a case where adequate
compensation for the relevant loss must be
awarded as part of the damages at common
law , then the Court would be legislating by
assigning limits to a discretion which the
legislature has conferred in unrestricted terms.
Doyles Dispute Resolution Practice — Asia
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But the answer seems to be that the discretion is
conferred for the purpose only of filling a gap
in the common law and must not be used for
the purpose of rewarding a litigant who has not
suffered from the existence of any gap. If there
is a necessary implication in the terms of the
gift of the discretion then that is what the words
of the gift say expressly . The following passage
from Hungerford seems applicable which
occurs in the joint judgment of Mason , C.J .
and Wilson, J . 171 C.L . R. at p. 148; A .L. R .
p . 132:
‘‘Where a legislative provision is designed
to repair the failings of the common law and
is not intended to be a comprehensive code,
the existence of that provision is not a
reason for this Court refusing to give effect
to the logical development of common law
principle . It would be ironic if a legislative
attempt to correct defects in the common
law resulted in other flaws becoming
ossified in the common law . ”
It was argued that the actual reasoning of the
High Court in Hungerford rested in some
degree on the precise wording of the sections of
the Supreme Court Act of South Australia which
conferred the power to award interest , and that
there were substantial distinctions between that
wording and the words of ss. 31 and 32 of the
Commercial Arbitration Act . It must suffice for
me to say that in my opinion this involves far
too narrow a reading of the reasons of the Court
in Hungerford . As I think that the arguments
which were put before us, for the conclusion
that the Hungerford principle is excluded from
this case by a covering of the field achieved by
sub-s. 31 and 32 , must fail , it is obvious that
special leave to put the argument before a
Judge of the Supreme Court should not be
granted .
I understand that the other members of the
Court agree with my conclusions that the
learned primary Judge refused leave to appeal
to the Supreme Court for reasons that were
wrong in law , and that what he did — however
justified it might have seemed in the then state
of authority in this Court — was tantamount to
an unjustified refusal to exercise the discretion
conferred upon him by the statute . However,
argument of the Hungerford point before this
Court has satisfied us all that the applicant for
leave , if it obtained leave , must fail on the
substantive point of law which it seeks to
argue . It would be pointless to set aside the
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order of the learned Judge, and grant leave to
appeal from the arbitrator to a single judge of
the Court , when this appellate court is of
opinion that the proposed appeal pursuant to
leave must fail .
For these reasons I am of opinion that the
proper course for this Court in the
circumstances is simply to dismiss the appeal
with costs.
McGarvie J: I have had the advantage of
reading in draft the judgment to be delivered by
Fullagar , J . I agree with his conclusions and
make only a few brief remarks.
I agree entirely with his views that it is not
open to an appellate court by laying down
guidelines, or otherwise, to fetter a general
discretion which the legislature has conferred
on a primary judge. I expressed a somewhat
similar view in my judgment in McKenna v.
McKenna [1984] V .R . 665. I also agree with
the distinction which Fullagar , J . draws
between an appellate court adopting for itself
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guidelines from which it may choose to depart ,
and prescribing “ guidelines” which have the
effect of fettering the general discretion of a
primary judge. For the reasons given by
Fullagar , J ., the learned primary Judge in this
case was not bound by the Nema guidelines.

I differ from the view of Fullagar , J . that it
is desirable as a general practice to refrain from
giving reasons for a grant or refusal of leave to
appeal . I think that usually the advantage of the
parties knowing the reasons for the decision
outweighs the disadvantage that the reasons
might be misused .

I agree for the reasons stated by Fullagar , J .
that the arbitrator correctly applied the principle
of the Hungerford case which developed the
Australian common law so as to overcome a
longstanding deficiency .
Ashley J: I agree with the reasons for
judgment of Fullagar , J . and with the order
proposed by him .

© 1992 CCH International
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ALLIED CONSTRUCTIONS PTY LTD v NOVACOAL AUSTRALIA

PTY LTD

Supreme Court of New South Wales
Judgment delivered 15 November 1991
Full text of judgment below
Dispute
Definition of “ arbitration agreement”
Arbitration clauses
Arbitration
arising concerning building contract Builder commencing court proceedings Mining
Whether the contract
company seeking stay of proceedings pending arbitration
contained an “ arbitration agreement” or merely an option to arbitrate Whether there
was sufficient reason not to stay court proceedings Commercial Arbitration Act 1984
( NSW ) , sec 4( 1 ) ; 53.
A building contractor entered into a contract with a mining company to construct a mine
shaft. The agreement included a composite dispute resolution clause The clause provided that
all disputes shall be resolved in the following manner:
(i) one or both parties shall notify the Superintendent of the dispute, who shall then make
a determination;
(ii) if either party is dissatisfied with this determination, the dissatisfied party may refer the
matter to arbitration.
A dispute arose between the parties, which was subsequently referred to the
Superintendent for determination The building contractor was dissatisfied with this
determination and began proceedings in the Supreme Court.

—

——

——

—

—

—

.

.
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The mining company then sought a stay of these proceedings. It submitted that an
“ arbitration agreement” , within the meaning of sec 4( 1) of the Commercial Arbitration Act
1984 (NSW ) (“ the Act” ) , existed between the parties and that the court should refer the matter
to arbitration under sec 53( 1) of the Act.
The building contractor submitted that the arbitration clause did not give rise to an
“ arbitration agreement” under the Act. It was argued that the clause merely gave the
dissatisfied party the option to arbitrate , and that this fell short of an agreement to arbitrate .
The building contractor also submitted that if there was an arbitration agreement, there
was sufficient reason within sec 53( 1 )(a) of the Act not to refer the matter to arbitration. It was
argued:
( i ) that the process for referring the dispute to arbitration according to the contract had not
been put into motion; and
(ii ) that the dispute involved issues of law which were appropriate for judicial rather than
arbitral adjudication .

Held: application for stay of proceedings granted .

1. The dispute resolution clause in the contract was an arbitration agreement within the
meaning of the Act. The clause stated that disputes “ shall be determined ” in a certain manner .
This meant that any dispute had to be dealt with in that manner , if it was to be pursued at all.
Part (b) of the clause, which stated that a dispute “ may ” be referred to arbitration , was not
an option to arbitrate but a right to elect arbitration (Elders CED Ltd v Dravo Corporation
( 1984) 59 ALR 206 adopted).
2. There was not “ sufficient reason” under sec 53( l )(a) of the Act to stay the proceedings.
As it was the building contractor who was dissatisfied with the Superintendent’s determination ,
it was up to them to begin the arbitral process. The building contractor’s own failure to adhere
to the agreement and resolve the dispute through arbitration could not become grounds for
excusing the contractor from the arbitral process.
3. Similarly , it was not “ sufficient reason” that the dispute involved issues of law. By the
agreement both parties committed to have questions of fact and law determined by an
arbitrator.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Mr G Blake ( instructed by Dickson Fisher & Macansh ) for the plaintiff .
Mr J Dorter ( instructed by Allen Allen & Hemsley ) for the defendant.

Before: Giles J .
Giles J: These reasons are concerned with
the defendant’ s application for a stay of the
proceedings pursuant to s 53(1 ) of the
Commercial Arbitration Act 1984 ( “ the Act ” ).
The background

By contract dated 10 October 1988 between
the defendant as principal and the plaintiff as
contractor the plaintiff agreed to construct a
concrete-lined vertical circular section shaft at
Tahmoor Mine. The general conditions of
contract were in the form AS2124-1984. The
contract incorporated certain “ clarifications and

1f 80-035

qualifications’’ to the plaintiffs tender,
including
“ Apart from the installation of water rings
we have allowed in our rates for the
handling of a total water inflow into the
shaft of up to 3 litres/sec .
Should total inflow exceed 3.1 litres/sec and
be less than 6 litres/sec we would require
payment of a lump sum of $56,000 plus a
weekly charge of $1 ,600/week .
Should the total inflow exceed 6 litres/sec
we would require a negotiated payment
according to conditions encountered. ”

—
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Superintendent for determination and the
Superintendent shall within fourteen
days after receipt thereof , give his
determination to both parties to the
Contract .
( b) If either party is dissatisfied with the
the
given
by
determination
Superintendent , or if he fails to give his
determination , pursuant to (a ) of this
clause , the dissatisfied party may not
later than twenty-eight days after the
Superintendent is required to give his
determination give notice in writing to
the other party requiring that the matter
at issue be referred to arbitration and
specifying with detailed particulars the
matter at issue and thereupon the matter
at issue shall be determined by
arbitration . If , however, either party
does not within the said period of
twenty-eight days give such a notice to
the other party requiring that the matter
at issue be referred to arbitration the
the
given
by
determination
Superintendent pursuant to (a ) in this
clause shall not be subject to arbitration .

The plaintiff encountered water inflow
exceeding 6 litres/sec. It sought to negotiate
with the defendant for additional payment. It
contended that where the water inflow exceeded
6 litres/sec the provision for payment of a lump
sum plus a weekly charge “ lapsed ” and that
the negotiated payment was for the extra costs
incurred , plus reasonable profit , over and above
costs which would have been incurred had the
water inflow not exceeded 3 litres/ sec . The
defendant contended that the negotiated
payment was only for the extra costs incurred
by reason of the water inflow being in excess of
6 litres/sec , that payment being additional to
the payment of a lump sum plus a weekly
charge . The parties failed to agree upon the
basis for the negotiations , and on 15 November
1989 the defendant notified the superintendent
under the contract that a dispute had arisen
regarding the interpretation of the contract in
that respect and requested its determination . On
29 November 1989 the superintendent
determined that if the water inflow exceeded
6 litres/sec the payment by a lump sum and
weekly charge “ ceases to operate ” , but that the
negotiated payment was not as the plaintiff had
contended but was a reasonable amount having
regard to the rates and lump sums agreed and
incorporated in the contract and to payments
already made by the defendant for water
handling when total inflow was in the 3 to 6
litre/sec range . The determination in part
favoured the plaintiff and in part favoured the
defendant , and I do no more than record that
the defendant was the superintendent under the
contract as well as the principal .

(d ) A reference to arbitration under the
Clause 49 shall be deemed to be a
reference to arbitration within the
meaning of the laws relating to
arbitration in force in the State or
Territory named in the Annexure hereto
and the arbitration proceedings shall be
conducted in that State or Territory . The
arbitrator shall have all the powers
conferred by those laws and it shall be
competent for him to enter upon the
reference without any further or more
formal submission than is contained in
this clause . The arbitrator shall also have
the power to award interest. ”

The superintendent’s determination was a
step in the procedure for settlement of disputes
for which the contract provided . GC 49.1
provided , so far as relevant

“ 49.1

...

—

All disputes or differences arising out of the
Contract or concerning the performance or
the non-performance by either party of his
obligations under the Contract, whether
before or after the completion of the Works ,
shall be determined as follows:
(a ) One or both of the parties shall notify

the Superintendent in writing that a
dispute under this clause has arisen and
shall within fourteen days of such
notification submit the matter at issue in
writing with detailed particulars to the
Doyles Dispute Resolution Practice — Asia
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Neither the plaintiff nor the defendant gave
notice referring the dispute to arbitration
pursuant to GC 49.1( b).
It seems that the plaintiff looked to other
ways of obtaining additional payment . By letter
of 14 June 1990 it claimed payment on the
ground that faults which it had encountered
(although not specifically stated , apparently
faults said to have occasioned the increased
water inflow ) were a latent condition within cl
12 of the general conditions of contract. The
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superintendent rejected the claim . According to

some of the correspondence, at about the same
time it was agreed between the plaintiff and the
defendant that payment would be made as a
variation , and the plaintiff claimed payment at
daywork rates accordingly . On 26 July 1990
the superintendent determined the value of the
variation as $264 ,688.80. No notice of dispute
was given pursuant to GC 49.1(a ) in relation to
either of these matters.

By letter of 22 August 1991 the plaintiff
wrote to the defendant

—

“ We refer to previous correspondence in
respect to moneys payable under the above
contract having regard to the total inflow of
groundwater having exceeded 6 litres/sec .

We now confine our claim for payment over
by the
and above that certified
Superintendent to that section of shaft
extending from the underside of the shaft
collar to the top of the seam inset.

Our claim is based on the actual cost of
labour, supervision and materials plus
reasonable allowance for plant, overheads
and profit. Our valuation of the work and
the amount of our revised claim is attached
hereto and marked ‘A *. ... ”

The actual cost plus allowance came to
$4,976 ,782 , the credit given for payment
certified was $4,108,175 , and the claim was for
the difference of $868,607 . There was no direct
evidence that the defendant disputed payment
of the amount claimed , but it was common
ground that it did.

The proceedings
Two bases for recovery were outlined in the
summons.
The first was under the contract , on the
ground that the plaintiff had encountered a
latent condition being “ faulting adjacent to and
within the shaft area” . The particulars referred
to the letter of 14 June 1990. The amount
claimed on this basis was $320 ,759 calculated
at daywork rates .
The second was on the ground that the
agreement to negotiate in the event of water
inflow exceeding 6 litres/sec was void for
uncertainty , the plaintiff had performed the
work and the defendant had received its benefit ,
and the plaintiff was entitled to payment of a
reasonable price. The particulars of the
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reasonable price were identical to the claim in
the letter of 22 August 1991 , and thus the
quantum meruit basis was limited to part only
it was not contended that the
of the works
uncertainty struck down the whole contract.
Indeed , it seems that the plaintiff continued to
rely on the contract as a foundation for payment
of a reasonable price, since it framed the
relevant issue as whether the contract provided
for it to bear the risk of water inflow exceeding
6 litres/sec or whether the contract , or the
plaintiffs right to a quantum meruit , provided
for the defendant to pay a reasonable price for
the work in such circumstances . The amount
claimed on this basis was the $868,607 , with a
fall-back amount of $766, 175 calculated at
contract rates.

—

The application for a stay
The application was made pursuant to s 53( 1)
of the Act

—

“ 53( 1 ) If a party to an arbitration agreement
commences proceedings in a court against
another party to the arbitration agreement in
respect of a matter agreed to be referred to
arbitration by the agreement , that other
party may , subject to sub-section ( 2), apply
to that court to stay the proceedings and that
court , if satisfied

—

(a) that there is no sufficient reason why

the matter should not be referred to
arbitration in accordance with the
agreement; and
( b) that the applicant was at the time

when the proceedings were commenced
and still remains ready and willing to do
all things necessary for the proper
conduct of the arbitration ,

may make an order staying the proceedings
and may further give such directions with
respect to the future conduct of the
arbitration as it thinks fit.”
The plaintiff expressly disclaimed any
reliance upon s 53( 1)( b). It did not submit that
any part of or any basis for its claims fell
outside the words in GC 49.1 , “ All disputes or
differences arising out of the Contract or
the
or
performance
the
concerning
non-performance by either party of his
obligations under the Contract ...” with the
result that any part of the proceedings was not
“ in respect of a matter agreed to be referred to
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arbitration ” by an arbitration agreement . Its
submissions were two

—

(a) that in the events which had happened
GC 49.1 did not give rise to an arbitration
agreement at all ; and

J held that there was not a “ written agreement
to submit present or future differences to
arbitration ” (being the words in the Arbitration
Act 1958 (Vic)), saying (at 116-17)

—

“ In my opinion , it is also the position that,
under disputes cl. 23, all the parties have is
an option to have differences referred and
there is no agreement to submit until the
option has been exercised. The prime reason
for this conclusion is, I think , the presence
of the word ‘may’ in the provision for
giving notice of the dispute to the opposite
party and to the president or his nominee. It
is entirely in the option of the parties as to
whether or not they give notice and until
they do nothing is submitted to anyone. This
conclusion is reinforced by the absence of
any language directly referring any dispute
to anyone. As I have said , the conclusion
that a dispute or disputes are referred is a
matter of implication , and , in my view, the

( b) if there were an arbitration agreement ,
there was sufficient reason within s 53(1)(a)
why the matter should not be referred to
arbitration .
(a) An arbitration agreement

By the definition in s 4( 1 ) of the Act,
“ arbitration agreement ” means “ an agreement
in writing to refer present or future disputes to
arbitration ” . The plaintiff submitted that GC
49.1 gave to the dissatisfied party an option to
refer a dispute to arbitration , and that this fell
short of an agreement to refer disputes to
arbitration . It pointed to the words , “ the
dissatisfied party may ... ” , and said that unless
and until the dissatisfied party gave a notice
referring the dispute to arbitration pursuant to
GC 49.1(b) there was no arbitration agreement.
The submission fails to pay regard to the
earlier words of GC 49.1 , by which there is an
agreement that disputes or differences of the
kinds described “ shall be determined ” in the
manner set out. What then follows is a
machinery for giving effect to that agreement.
The first step is notice of dispute pursuant to
GC 49.1(a) , leading to the superintendent’ s
determination . There may not be a second step,
a notice referring the dispute to arbitration
pursuant to GC 49.1(b). A dissatisfied party
may decide to take the matter no further, even
if it is dissatisfied , and hence the machinery
does not oblige a dissatisfied party to refer the
dispute to arbitration . But if a dissatisfied party
wishes to take the matter further, it can do so
by the appropriate notice . By force of the
opening agreement, the dispute must be dealt
with in that way if it is to be pursued at all.
Uninstructed by authority , in my view there is
an agreement to refer future disputes to
arbitration .
The plaintiff submitted that Hammond v Wolt

(1975) VR 108 was authority to the contrary .

The relevant clause provided that in the event
of a dispute either party “ may” give to the
other notice of such dispute and request an
identified third party to appoint an arbitrator.
There was no equivalent to what I have referred
to as the earlier words of GC 49.1. Menhennitt

true construction of the clause is that there is
to be implied a provision that if one party
gives to the other party and to the president
or his nominee notice of a dispute and pays

the required sum and a person is nominated
by the president or his nominee, the dispute
is then referred to the person nominated
and , until that happens, there is no
agreement to submit any differences to
anyone . This means that, in the case of this
clause, the agreement to submit differences
within the meaning of ss. 3 and 5 of the Act
and the submission within the meaning of
s. 4(1) are one and the same thing, but this
is not an unusual situation because it
happens whenever parties to a dispute who
have no pre-existing agreement to submit
differences enter into a submission to refer a
particular dispute to an arbitrator.
The question remains whether an agreement
which gives either party an option to have
differences submitted to arbitration is an
agreement to submit differences to
arbitration within the meaning of the
definition s. 3 of the Act and , by
incorporation , s. 5. In my opinion , it is not.
The expression used is ‘agreement to
submit’ and the word ‘to’ requires, I think ,
that the parties have agreed that the
differences are to be submitted , not that, at
the option of one or other of them, they may
be.”
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The clause with which his Honour was
concerned was very different from GC 49.1 . It
did not have the initial agreement that disputes
“ shall’ ' be determined in the manner for which
it provided , nor did it have the express
statement that upon the appropriate notice being
given “ the matter at issue shall be determined
by arbitration ” . I would respectfully question
whether describing the parties’ entitlement as
an option necessarily means that there is no
arbitration agreement, particularly if an option
is to be regarded as a conditional contract (see
Laybutt v Amoco Australia Pty Ltd (1974) 132
CLR 57) , but it is enough that his Honour’s
reasoning has no application to GC 49.1.

However, his Honour found support in the
decision of the High Court in John Grant &
Sons Ltd v The Trocadero Building and
Investment Co Ltd (1937-1938) 60 CLR 1 . The
builder sued upon a progress certificate. The
contract included a Scott v Avery clause by
which in the event of dispute

—

“ ... the dissatisfied party shall give to the
architect seven days’ notice in writing that
he desires the matter in dispute to be
referred to arbitration and at the expiration
of seven days unless the matters in dispute
have been otherwise settled such matters
shall be submitted to arbitration ... and
neither party shall be entitled to commence
or maintain any action upon such ... dispute
until such matter shall have been referred or
determined as hereinbefore provided ” .

It was held by majority ( Rich , Starlce and Dixon
JJ ) that there was no bar to the proceedings
because the proprietor had not brought this
provision into operation by giving the notice of
dispute .
Starke J said (at 25 )

—

“ The provisions of clause 42 dealing with
the remission of matters in dispute to
arbitration are not self -executing; that is to
say , the clause does not of its own force and
effect refer to a dispute to arbitration but
requires that the dissatisfied party shall give
notice that he desires the matter in dispute
referred and then , at the expiration of seven
days, the matters in dispute are remitted to
arbitration unless otherwise settled .

In my opinion , therefore, clause 42 does not
free the defendant from its prima facie
liability on the progress certificates until the
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dissatisfied party has brought the arbitration
clause into operation . ”
Dixon J , with whose judgment Rich J agreed ,
asked (at 32) what the clause prescribed as the
events upon the occurrence of which rights
ceased to be actionable. His Honour answered
that it was not enough that a dispute had arisen ,
and that it was necessary that the notice be
given . Until then , the status quo under (in that
case) the progress certificate stood. His Honour
continued (at 33-34)

—

“ But it cannot be supposed that the rights of
forever
the satisfied
remain
party
unenforceable unless the dissatisfied party
chooses to arbitrate . The clause does not , as
many provisions do, allow either party to
proceed to arbitration . It draws a distinction
between the party aggrieved and the
opposite party , a distinction which is not
meaningless, but , in my opinion , conforms
to the general intention of the clause . For I
think it intends that it shall be left to the
party aggrieved to invoke the arbitration
clause with all its consequences. Unless the
dissatisfied party does so the certificate of
the architect stands and imposes an
enforceable liability .”
With respect to Menhennitt J , I do not see in
this any support for the view to which his
Honour came. The decision turned upon the
absence of a reference to arbitration , a
reference initiated by a notice of dispute. That a
dispute has not been referred to arbitration does
not mean that there is no agreement to refer it
to arbitration , albeit an agreement which
required a dissatisfied party to take the step of
giving a notice of dispute in order to refer the
dispute to arbitration . In my view John Grant &
Sons Ltd v The Trocadero Building and
Investment Co Ltd does not determine the
present case.

In Minister for Main Roads for Tasmania v
Leighton Contractors Pty Ltd (1985) 1 BCL 381
the arbitration clause stated that all disputes or
differences “ shall be decided as follows” , with
provisions similar in substance to those in GC
49.1. Underwood J observed (at 385) that an
agreement which gives one of the parties an
option to submit a dispute to arbitration does
not amount to a submission (that is , an
agreement to refer future differences to
arbitration), citing John Grant & Sons Ltd v The
Trocadero Building and Investment Co Ltd ,
© 1992 CCH International
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Hammond v Wolt and Plucis v Fryer (1967) 126
CLR 17 . Plucis v Fryer had been referred to by
Menhennitt J , but by way of contrast with John
Grant & Sons Ltd v The Trocadero Building and
Investment Co Ltd , and I do not think it
otherwise contributes to the present question.
Underwood J did not find it necessary to
categorise the arbitration clause, because the
relevant disputes had all been referred to
arbitration . His Honour said only (at 385) that
it “ might be thought ” that there was no
submission “ because submission to arbitration
is dependent upon the contractor exercising the
option of giving the prescribed notice ” .
Although involving an arbitration clause similar
to GC 49.1 , this decision does not provide a
firm foundation for the plaintiffs submission .

The decision of Foster J is directly contrary to
the plaintiff s submission .

In Bond Corporation Pty Ltd v Thiess
Contractors Pty Ltd (1987) 14 FCR 193 the
arbitration clause was GC 49.1 of
AS2124-1981 . A notice of referral to
arbitration had been given , but without
reference to that fact French J said (at 204,
207) that by virtue of GC 49.1 the agreement
between the parties was an arbitration
agreement within the Western Australian Act .
In Pittalis v Sherefettin ( 1986) 1 QB 868 a
lease provided for rent review

—

“ ... determined in relation to the review
period in the following manner that is to say
either ( i ) it shall be such a sum as shall be
notified in writing by the lessors to the
lessee not earlier than 24 June 1981 or as

Other authority is against the plaintiffs
submission.
In Elders CED Ltd v Dravo Corporation
(1984) 59 ALR 206 the stay application was
made under s 7( 2)(b) of the Arbitration
( Foreign Awards and Agreements ) Act 1974
(C’ wth), under which an arbitration agreement
meant an agreement in writing “ under which
the parties undertake to submit to arbitration all
or any differences which have arisen or which
may arise between them ... ” The relevant
clause was GC 49.1 of a preceding version of
AS2124-1984, in substance identical to the
present GC 49.1. Foster J granted the stay ,
saying (at 209)

—

“ Clearly enough cl 49( 1 ) qualifies as an
agreement in writing or a clause in a
contract. I have had some slight hesitation
as to whether the agreement is one by which
the parties ‘undertake to submit to
arbitration all or any differences’ etc , or as
to whether, regarding it as a clause in a
contract, it is relevantly arbitral in nature.

Those hesitations were based upon certain
passages in the judgment of Menhennitt J in
Hammond v Wolt (1975) VR 108 at 117. I
have come to the conclusion , however, that
reading cl 49(1 ) as a whole it can properly
be characterized as an agreement in writing
under which the parties undertake to submit
to arbitration all or any differences within
the meaning of sub-art 1 of Art 2.”

shall within three months after such
notification be agreed between the lessor
and the lessee in writing in substitution for
the sum so notified or ( ii ) at the election of
the lessee by notice in writing to the lessor
not later than three months after the lessors’
notification in writing mentioned in
subclause (i ) above ... it shall be determined
( in accordance so far as not inconsistent
herewith with the provisions of the
Arbitration Act 1950 .. . ) by an independent
surveyor appointed for that purpose . .. ”
The lessors gave notice of a new rent; the
lessee failed to elect for determination by the
independent surveyor within the three month
period . The lessee sought an extension of time
for giving that notice pursuant to s 27 of the
Arbitration Act 1950 (UK ), for which it was
necessary that there be “ an agreement to refer
future disputes to arbitration ” . The lessors
submitted that there was no subsisting
agreement to refer disputes to arbitration
because the notice of election had not been
given in due time, and further that there was no
agreement to refer disputes to arbitration
because there was a unilateral rather than
bilateral right to refer. Both submissions were
rejected.
As to the first submission , Fox U said (at
874)-

I do not think there is any relevant distinction
between the definition of an arbitration
agreement before Foster J and that before me .
Doyles Dispute Resolution Practice
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“ That agreement was in no sense an
agreement to agree . It was contractual . It is
true that there would be no reference to the
independent surveyor unless the tenant
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elected . But an agreement to arbitrate in
future if a party so elects can , in my
opinion , correctly be described as an
agreement to refer a future dispute to
arbitration; if there is an election , both
parties are bound . Looking at the matter at
the point of time when the lease was made ,
there was an agreement to refer a future
dispute to arbitration , and not the less so
because the reference was upon a
contingency (ie election ). ”

Dillon LJ said (at 883)

—

“ The rent review clause is not , in my
judgment , a mere agreement to agree . There
is in the lease itself an agreement , binding
on the landlords , that there shall be
arbitration over the open market rental value
of the premises if the tenant , by notice , so
elects. That is a binding contract to refer
disputes over the open market rental value if
the tenant so elects , and it must be an
agreement for arbitration within section 27
unless the third point set out above is valid,
that an arbitration clause must confer
bilateral rights, and not merely a unilateral
right , of reference . ”

On this point Neill LJ agreed with Fox and
Dillon UJ .

As to the second submission , an earlier
decision of Peter Gibson J in Tote Bookmakers
Ltd v Development & Property Holdings Co Ltd
(1985) Ch 261 had held that a bilateral right to
refer was necessary ; the decision was based
upon a dictum in Baron v Sunderland
Corporation (1966) 2 QB 56. The decision was
overruled and the dictum was not followed .
Fox LJ said (at 875)

—

“ Looking at the matter apart from authority ,
I can see no reason why , if an agreement
between two persons confers on one of them
alone the right to refer the matter to
arbitration , the reference should not
constitute an arbitration . There is a fully
bilateral agreement which constitutes a
contract to refer. The fact that the option is
exerciseable by one of the parties only
seems to me to be irrelevant . ”

After consideration of earlier decisions , his
Honour concluded (at 876) that the parties were
entitled , if they so chose , to confer a unilateral
right to insist upon arbitration. Dillon LJ also
considered the earlier decisions and held (at
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886) that notwithstanding its unilateral nature
there was an agreement for arbitration in the
lease. Neill LJ came to the same view , saying
(at 889) that the right to claim arbitration might
be a unilateral right but it had been mutually
agreed .
Both Hammond v Wolt and Pittalis v
Sherefettin were referred to by Bryson J in
Barrier Reef Holdings v Bethlehem Singapore
(24 June 1987, unreported ). His Honour gave
an extempore judgment on an urgent
application , and the relevant clause is not set
out . He said

—

“ While I am inclined to the view that the
power to order a stay exists in these
circumstances, I will not state my reasons in
detail because , assuming that the power
does exist , I am not willing to exercise it in
this instance.

I tend to favour the view that a very wide
variety of contractual provisions providing
for arbitration fall within the definition in
s 4 including provisions under which
arbitration is to take place only on the
fulfilment of conditions not including
conditions which are wholly within the
power of a party .
I tend to favour the view that the power to
stay in s 53 exists in cases where the
provisions of the arbitration clause are such
that the clause could or could not otherwise
be pleaded as a defence , that the clause is
available only at the election of a party or
only on fulfilment of some condition and ,
also, where the clause confers a contractual
right to arbitration presumably enforceable
in damages but not otherwise enforceable .
With the enactment of s 55 , the statute law ,
it seems probable, became indifferent to
these distinctions and s 53 is substituted for
the consequences which formally turn [sic: ?
formerly turned ] on them . I am not under
the necessity of coming to any conclusion
on these matters. ”
The arbitration clause in Hyslop v Liverpool
Hospital ( Hodgson J , 14 October 1987) was
akin to that in Hammond v Wolt . If the parties
could not resolve a dispute , one or other of
them “ may ” refer it to a committee for a
recommendation , and if the committee did not
make a recommendation within a specified time
the matter “ may be referred ” to another person
or persons for determination . Following
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Hammond v Wolf , it was held that there was no
arbitration agreement . It seems that the court
was not referred to Pittalis v Sherefettin .
In Brunswick NL v Sam Graham Nominees
Pty Ltd the arbitration clause provided that if
any question , difference or dispute arose which
could not be resolved by agreement
“ ... such question difference or dispute may
be referred to arbitration as hereunder
stated , and for such purpose either party
may as soon as reasonably practicable by
notice in writing to the other party clearly
specify the nature of such question
difference or dispute and call for the point
or points at issue to be submitted for
settlement by arbitration . ”
At first instance it was argued that the clause
was merely “ permissive ” , that there was
simply an option to arbitrate, and that there was
no power to stay the proceedings because the
proceedings had been commenced before notice
of referral to arbitration and thus before there
was any arbitration agreement. Rowland J held
(19 January 1990 , unreported ) that prior to the
issue of the notice there was an arbitration
agreement for the purposes of s 53; his Honour
said that “ The special and particular facts” of
John Grant & Sons Ltd v The Trocadero
Building and Investment Co Ltd did not apply
and that Hammond v Wolt “ applied to a
different agreement and a different Act ” . On
appeal , it seems that the argument was not
maintained , but in its place it was argued that
the respondent’ s conduct amounted to a waiver
by election of its right to have the disputes
referred to arbitration . Ipp J , with whose
reasons Malcolm CJ and Wallwork J agreed ,
said (( 1989 ) 2 WAR 207 at 210-211 )
“ Clause 22.1 does not oblige both parties,
absolutely , to submit their disputes to
arbitration . It provides merely that ‘either
party may ... call for the point or points in
issue to be submitted for settlement by
arbitration’ . Clauses of this kind have been
described as ‘permissive’ . In Hammond v
Wolt (1975) VR 108, Menhennitt J (at 116)
said of such a clause:
‘All the parties have is an option to have
differences referred and there is no
agreement to submit until the option has
been exercised . The prime reason for this
conclusion is, I think , the presence of the
word “ may ” in the provision for giving

notice of the dispute to the opposite party
... It is entirely in the option of the
parties as to whether or not they give
notice and until they do nothing is
submitted to anyone . ’
With respect , I have some doubt as to
whether the right given to the parties in such
a clause should , in law , properly be
characterised as an ‘option’ . Although
nothing turns on the point, I would prefer to
describe the right given to both parties by d
22.1 as a right to elect to submit a dispute to
arbitration . Thus cl 22.1 does not on its own
bar recourse by either party to the court .
However, each has the right to choose to
refer any dispute arising to arbitration .”

—

—
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The arbitration clause was again very
different from GC 49.1 , particularly in the
absence of any requirement that disputes
“ shall ” be determined in the manner for which
it provided . With respect to Rowland J , the
differences from Hammond v Wolt are not
obvious, and I think that his Honour’s decision
involves departure from that of Menhennitt J .
The Full Court did not directly address the
question , and I do not think that the
observations of Ipp J meant that there was not
an arbitration agreement.

Finally , in Pine Creek Goldfields Ltd v GEC
Diesels Australia Ltd ( Cole J , 29 March 1990,
unreported ) the arbitration clause was GC 49.1
of AS 2124- 1981 . No notice of dispute had been
effectively given , and there had been no
effective reference to arbitration . The
proceedings were stayed . It was argued that
“ the right to arbitration under cl 49.1( b)” had
been lost because there was no superintendent
and thus the machinery could not work , and
thus there was no power to grant a stay . This
was described as a “ hopeless proposition ” .
Having considered these decisions , I remain
of the view that GC 49.1 embodies an
arbitration agreement within the meaning of the
Act. I respectfully agree with the conclusion to
which Foster J came in Elders CED Ltd v.
Dravo Corporation on a clause materially
indistinguishable from GC 49.1 , and some of
the later decisions go even further. It is
sufficient for present purposes that an
agreement to arbitrate disputes under which
there is an election to refer a dispute to
arbitration or to let the matter rest is an
agreement to refer future disputes to arbitration .
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reason why the plaintiff should not be held to
its bargain so far as it involves the arbitrator
deciding the questions of law .

( b) Sufficient reason

The plaintiff submitted that a stay should be
refused for two reasons.
I should add that the plaintiff sought to
First , because the machinery in GC 49.1 had
no notice of dispute encourage refusal of a stay by suggesting that
not been put in motion
had been given to the superintendent , and there the questions of law could be determined by the
no determination by the court and the remaining issues made the subject
had
been
superintendent, in relation to either the of a reference under Pt 72 of the Rules . Cole J
variation claim or the claim to payment of a considered that course in Hooper Bailee
reasonable sum , and of course there had not Associated Ltd v Natcon Group Pty Ltd ( 1990) 6
been a reference to arbitration by a party BCL 142 , although deciding against it.
dissatisfied with the determination of the However , if that were done the rights of the
superintendent . It seems to me that this is of parties would be very different, even in relation
little significance. In reality , it fell to the to the issues the subject of the reference, from
plaintiff to set the machinery in motion . It did their rights as parties to an arbitration . There
not do so , but instead brought the proceedings. would remain a wholesale departure from the
I do not think that it can rely upon its own agreement upon arbitration as a means of
failure to set the machinery in motion
its resolving their disputes. I do not think that the
own failure to adhere to the agreement that all plaintiffs suggestion should be taken up: see
disputes shall be determined in the manner Cole J in Pine Creek Goldfields Ltd v GEC
prescribed by GC 49.1
as a ground on which Diesels Australia Ltd .
the court should decline to hold it to that
I am satisfied that there is no sufficient
agreement.
reason why the matter should not be referred to
Secondly , because the issues included the arbitration in accordance with the arbitration
correct interpretation of the contract , a matter agreement. It is unnecessary to consider the
of law which the plaintiff said was appropriate defendant’s argument that there must be an
for curial rather than arbitral decision . Whether arbitral rather than curial decision because the
the agreement to negotiate in the event of water arbitrator can , but the court cannot, modify the
inflow exceeding 6 litres/sec is void for superintendent’ s determination: see Northern
uncertainty , and the consequences if it is , are Regional Health Authority v Derek Crouch
issues in the proceedings; other issues of the Construction Co Ltd ( 1984) 1 QB 644; cf
existence and effect of a latent condition and Hawker Noyes Pty Ltd v New South Wales Egg
the valuation of the work carried out by the Corporation ( Brownie J , 11 November 1988,
plaintiff are entirely appropriate for arbitral unreported ); KBH Constructions Pty Ltd v PSD
decision (and it should be said that the plaintiff Development Corporation Pty Ltd (1990) 21
did not suggest otherwise). That a question of NSWLR 348.
law will arise is not of itself reason to refuse a
It follows that I consider that the proceedings
stay , because by their agreement the parties
be stayed. If the plaintiff wishes to
should
committed both fact and law to the decision of
the arbitrator: John Churcher Pty Ltd v Mitsui & prosecute its claims, it must give a notice of
Co ( Australia ) Ltd (1974) 2 NSWLR 179; dispute pursuant to GC 49.1(a ) , obtain the
’
determination ,
and
if
Dillingham Constructions Pty Ltd v Downs superintendent s
(1969) 90 WN (Pt 1 ) 258; Qantas Airways Ltd v dissatisfied refer the dispute to arbitration
Dillingham Corporation & Ors (1985) 4 pursuant to GC 49.1( b). I record that the
NSWLR 113. As the plaintiffs claims are defendant disclaimed any contention in such an
presently framed, questions of law may not be arbitration that a reference to arbitration was
particularly troublesome . Consistently with the out of time, acknowledging that there had been
approach to arbitration clauses since Qantas no determination of the present claims and thus
Airways Ltd v Dillingham Corporation, the that the twenty-eight day period had not
parties should generally be held to their commenced to run .
agreement upon arbitration as the means of
I order
resolving their disputes (an approach recently
1 . that the proceedings be stayed ;
recognised by Kirby P in IBM Australia Ltd v
National Distribution Services Pty Ltd (Court of
2. that the plaintiff pay the defendant’ s costs
Appeal, 5 March 1991, unreported )). I see no
of the motion .

—

—

—

—
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[H80 036] FUNG SANG TRADING LTD v KAI SUN SEA PRODUCTS &

FOOD CO LTD
High Court, Supreme Court of Hong Kong
Judgment delivered 29 October 1991
Full text of judgment below
Arbitrator' s
UNCITRAL Model Law
International arbitration
Arbitration
Defendant
Plaintiff delivering goods FOB for shipment from China
jurisdiction
Dispute referred to arbitration Plaintiff appointing
failing to take delivery of goods
arbitrator under Model Law Defendant failing to appoint arbitrator Plaintiff making
Whether arbitration domestic or
application for court to appoint arbitrator

——

—

—
—

—

— —

——

—
Whether UNCITRAL Model Law applies —

—

Whether agreement to
international
UNCITRAL
Whether arbitrators may rule on their own jurisdiction
arbitrate valid
Model Law, article 1( 3 ); 5 ; 10 ; 16 .

—

.

A trading company agreed to sell certain produce to the defendant company Both
companies were incorporated in Hong Kong Under the agreement the goods were to be
shipped (FOB) from Dalian, China. The defendant subsequently failed to nominate a vessel for
the shipment, and failed to take delivery of the goods The trading company claimed damages
and the matter was referred to arbitration

.

.

.

As the contract did not specify the number of arbitrators, the trading company applied
Art 10 of the UNCITRAL Model Law Article 10 states that in the absence of an agreement,
three arbitrators must be appointed The trading company appointed an arbitrator and
notified the defendants, inviting them to appoint their arbitrator The defendants failed to do
this, and the trading company subsequently applied to the court to have an arbitrator
appointed on the defendants’ behalf.
The trading company submitted that a substantial part of the obligations of the
commercial relationship (that is, the delivery of the produce for shipment) was to be performed
in China Therefore the dispute was an international arbitration to which the UNCITRAL
Model Law applied It was submitted that the court was required to appoint an arbitrator on
the defendant’s behalf under Art 10(3) of the Model Law.

.
.

.

.

.

The defendant submitted that the arbitration was a domestic one and that the Model Law
did not apply It was contended, therefore, that an arbitrator should not be appointed It was
argued that the commercial obligations of the contract were performed in Hong Kong This was
based on the following factors:

.

.

.

(i) both parties were incorporated in Hong Kong;

(ii) the defendant’s failure to nominate a vessel occurred in Hong Kong;
(iii ) the contract was made and repudiated in Hong Kong; and

.

(iv) the defendant’s failure to open a Letter cf Contract occurred in Hong Kong

The defendant further submitted that there was no concluded contract between the parties
because the person who signed the contract on behalf of the defendants did not have the
necessary authority. Consequently no arbitration clause existed It was contended that an
arbitrator did not have jurisdiction to rule on whether or not a contract had been concluded,
and that the court should not appoint an arbitrator until the validity of the contract was
determined by the High Court

.

.

.

Held: judgment for the plaintiff
Doyles Dispute Resolution Practice
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1. An arbitrator should be appointed on behalf of the defendant. The arbitration was an
international one and therefore the UNC1TRAL Model Law applied . A substantial part of the
obligations of the commercial relationship was to be performed in a place where the parties did
not have their place of business, namely Dalian. The plaintiff's obligation was to deliver the
goods for shipment FOB at Dalian, and the defendant was required to accept delivery of those
goods. While payment and nomination of the vessel were important obligations in the contract,
delivery of those goods was also a significant obligation.
2. Under the Model Law an arbitral tribunal may rule on its own jurisdiction, including
on issues relating to the existence or validity of the arbitration agreement ( Art 16(1)).
Arbitration clauses are separable from contracts under the Model Law.
3. Enquiries as to jurisdiction by an arbitrator may be made to determine whether, on a
practical level , the arbitration process should continue. Any ruling by the arbitrator on the
issue of jurisdiction , however, cannot be made binding on the parties.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Mr Davidson ( instructed by Holman Fenwick and William) for the plaintiff .
Mr MT Yeung ( instructed by Paul CW Tse and Co) for the defendants.
Before: Kaplan J .

Kaplan J: I have before me an application to
appoint an arbitrator. This issue raises for the
first time in the High Court the application of
the UNCITRAL Model Law which has been
part of our law of arbitration since 6th April
1990, namely the date of coming into force of
the Arbitration (Amendment ) ( No. 2)
Ordinance 1989. The Model Law appears as
the 5th Schedule to the Arbitration Ordinance.
This case also raises the question whether an
arbitrator or arbitral tribunal should rule on the
very existence of the contract which contains
the arbitration clause.

Because of the importance and novelty of
these points in the context of the Model Law I
heard argument in chambers but said that I
would hand down my judgment in open Court.
The Arbitration (Amendment ) ( No. 2)
Ordinance 1989 (the 1989 No. 2 Ordinance )
made substantial and far-reaching amendments
to Hong Kong’ s Law of Arbitration . These
legislative changes came about as a result of
recommendations from the Law Reform
Commission which considered the desirability
of adopting the Model Law in Hong Kong.

UNCITRAL stands for the United Nations
Commission on International Trade Law . On
21st June 1985 the Commission of UNCITRAL
completed their drafting of a Model Arbitration
Law , which was designed to assist in the
harmonisation of the world’s differing

H80-036

arbitration laws. On the 11th December 1985,
the General Assembly of the United Nations
passed resolution 40/72 to the following effect:

“ All States give due consideration to the
Model Law on International Commercial
Arbitration in view of the desirability of
uniformity of the law of arbitral procedures
and the specific needs of international
commercial arbitration practice.”
Part IIA of the Arbitration Ordinance applies
to an international arbitration agreement and to
an arbitration pursuant to an international
arbitration agreement. S. 34C of the Ordinance
provides that:

“ (1) An arbitration agreement and an
arbitration to which this part applies are
governed by Chapters I to VII of the
UNCITRAL Model Law .
(2) Article 1(1) of the UNCITRAL Model
Law shall not have the effect of limiting the

application of the UNCITRAL Model Law
to international commercial arbitration .
(3) The court that is competent to perform

the functions specified in Article 6 of the
UNCITRAL Model Law is the High
Court. ”

Certain points need to be noted. Firstly,
Hong Kong has not adopted Chapter VIII of the
Model Law although it is to be noted that this is
still set out in Schedule 5. Chapter VIII
© 1992 CCH International
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contains 2 articles dealing with the Recognition
and Enforcement of Awards . This was not
thought necessary in Hong Kong because Hong
Kong is a party to the New York Convention on
the Recognition and Enforcement of Foreign
Arbitral Awards by reason of the United
Kingdom’ s accession to that treaty on its
behalf . China has also acceded to this
convention on 21st April 1987.

commencement of this Ordinance shall be
governed by the principal Ordinance as if
this Ordinance had not been enacted .
(2) An arbitration commenced , within the
meaning of S. 31( 1 ) of the principal
Ordinance , after the commencement of this
Ordinance under an agreement made before
the commencement of this Ordinance shall
be subject to Sections 2B , 2E and 14(3A) of
the principal Ordinance but , subject to that ,
shall be governed by the principal
Ordinance as if this Ordinance had not been
enacted . ”

Secondly , S . 34C( 2) of the Ordinance
expressly deletes the word “ commercial ” from
the
phrase
commercial
“ international
arbitration ” .
Thirdly , it is the High Court of Hong Kong
which is competent to perform the functions
assigned to the court in the Model Law .
The major philosophy behind the Model Law
is that of party autonomy . In recent years there
has been a general shift away from court
intervention in arbitration towards provisions
which solely support the arbitration process and
keep judicial review to a minimum. The leave
to appeal provisions of the English 1979 Act
followed in Hong Kong in 1982 are examples.
Under the Model Law , the court cannot
intervene on the merits. It can make a number
of orders in support of the arbitration process
and these are specified . It can , in very limited
circumstances, set aside an award or refuse
recognition and enforcement on grounds
virtually identical to the New York Convention
Ground .
The Model Law has been adopted in a
number of jurisdictions including Scotland,
Australia, Canada, Cyprus, Nigeria , Bulgaria
and a number of States in the United States of
America. Adoption seems imminent in a
number of other jurisdictions. Some countries,
who have not adopted the Model Law , have in
fact amended their arbitration law to bring it
more into line with the philosophy behind the
Model Law .

It is important to note the transitional
provisions of the 1989 (No. 2) Ordinance .
These were contained in S . 26 thereof and now
appear as a footnote to S. 31 of the Arbitration
Ordinance. S . 26 reads as follows:
“ 26. Transitional .
( 1 ) An arbitration commenced , within the
meaning of S. 31(1 ) of the principal
Ordinance, after the commencement of the
principal Ordinance but before the
Doyles Dispute Resolution Practice
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Thus where the arbitration is commenced
before 6th April 1990 the old law applies.
When it is commenced after 6th April 1990 but
in respect of an arbitration agreement entered
into before that date then the old law applies
save that Sections 2B , 2E and 14(3A ) of the
Ordinance apply in addition to the old law. S.
2B deals with the power of an arbitrator to act
as a conciliator. S . 2E deals with restrictions on
reporting of proceedings heard in chambers and
S . 14(3A) disapplies the strict rules of evidence
for arbitration .
Thus it will readily be seen that the old law
will remain relevant for some considerable time
in relation to arbitration agreements entered
into before 6th April 1990. The case before me,
however, deals with an agreement and
consequently a commencement which occurred
after that date.
Prior to 6th April 1990, the Arbitration
Ordinance merely contained a definition of
“ domestic arbitration agreement ” . S. 23B(8)
provided as follows:
“ In this section ‘domestic arbitration
agreement’ means an arbitration agreement
which does not provide , expressly or by
implication , for arbitration in a State or
territory other than Hong Kong and to which
neither:
(a) An individual who is a national of ,
or habitually resident in , any State or
territory other than Hong Kong; nor
(b) A
body corporate which is
incorporated in , or whose central
management of control is exercised in ,
any State or territory other than Hong
Kong ,
is a party at the time the arbitration
agreement is entered into. ”
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—

1f 80-036

Fung Sang Trading Ltd v Kai Sun Sea Products & Food Co Ltd
(1992) Doyles DR Reps (Asia Pacific) 80-036 ( Kaplan J)

80,664

•

The scope of application of the Model Law
can be found in Articles 1(3) & (4) which reads
as follows:
“ (3) An arbitration is international if :
(a ) the
parties to an arbitration
agreement have , at the time of the
conclusion of that agreement , their
places of business in different States; or
( b) one of the following places is
situated outside the State in which the
parties have their places of business:
( i ) the place of arbitration if
determined in , or pursuant to, the
arbitration agreement ;
( ii ) any place where a substantial part
of the obligations of the commercial
relationship is to be performed or the
place with which the subject- matter
of the dispute is most closely
connected ; or

—

(c) the parties have expressly agreed that
the subject-matter of the arbitration
agreement relates to more than one
country .
(4) For the purposes of paragraph ( 3 ) of this
. ,
article:

one place of
business, the place of business is that
which has the closest relationship to the
arbitration agreement;

(a ) if a party has more than

( b) if a party does not have a place of
business , reference is to be made to his

habitual residence . ”
Thus it can be seen that the test is initially a
place of business test. However, an arbitration
will still be international , despite both parties
having their places of business in the same
State , if “ any place where a substantial part of
the obligations of the commercial relationship
is to be performed or the place with which the
subject- matter of the dispute is most closely
connected ” is outside the State in which the
parties have their place of business.
Thus it is quite possible for 2 Hong Kong
parties to enter into a contract in Hong Kong,
under Hong Kong Law and still find themselves
in an international arbitration if substantial
performance of the obligations of the
commercial relationship is outside Hong Kong .
In those circumstances , unless they have opted

180-036

^

out of the Model Law into the domestic regime ,
the Model Law regime will apply ( see S . 2M ).

Interpretation
It should be noted that S. 2(3) of the
Ordinance exhorts judges interpreting the
Model Law to have regard to its international
origin. The subsection states:
“ In interpreting and applying the provisions
of the UNC1TRAL Model Law , regard shall
be had to its international origin and to the
need for uniformity in its interpretation , and
regard may be had to the documents
specified in the Sixth Schedule . ”
By Section 2K the Governor in Council may
by order published in the Gazette amend the
Sixth Schedule .
The Sixth Schedule documents are as
follows:
“ 1 . The report of the Secretary -General
dated 25th March 1985 and entitled
‘analytical Commentary on Draft Text of a
Model Law on International Commercial
Arbitration’ . ( United Nations Document
A/CN .9/264)
2. The report of the United Nations
Commission on International Trade Law on
the work of its eighteenth session ( 3-21 June
1985). ( United Nations document A/40/17 )

3. The report of the Law Reform
Commission of Hong Kong on the Adoption
of the UNCITRAL Model Law . ”
In the course of considering this judgment I
the
legislative
above
have
followed
exhortations and considered relevant parts of
the Sixth Schedule documents one of which I
will quote from later .
Facts of this case

I have had placed before me a document
which purports to be a contract in writing dated
9th November 1990 made between the plaintiff
as seller and the defendant as buyer. Both
parties have chopped the document with
signatures thereon .
By this document the plaintiffs agreed to sell
and the defendants agreed to buy 5 ,000 tonnes
of Chinese Soybean Extraction Meal at US$179
per tonne in bulk or US$184 in bags in both
cases FOB Dalian. Shipment was to be made
between lst-30th December 1990 and the place
of delivery was stated to be Dalian which is in
© 1992 CCH International
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China. Payment was to be made by 100 %
irrevocable , transferable at sight Letters of
Credit in favour of the plaintiffs or their
nominees. The advising bank was to be the
Hong Kong & Shanghai Bank in Hong Kong .
There was the usual list of conditions and
documents to be provided . The last clause on
the 3rd page of this document states:

1 st August 1991 is clearly a sufficient
commencement of the arbitration within Article
21 which provides:

“ Should any dispute arise between the
contracting parties , it shall be settled
through friendly negotiation . But if there is
no agreement to be reached , the case in
dispute shall be submitted for arbitration
which shall take place in Hong Kong or
governed by Hong Kong Laws and Court .
The fees for arbitration or legal proceedings
shall be borne by the losing party unless
otherwise ordered. ”

In addition to sending the aforesaid 2 letters
to the registered office of the defendants, they
were also sent to the defendants’ address as
stated on the Sales Contract . Article 3 of the
Model Law deems receipt of communications
sent to a party’ s place of business , habitual
residence or mailing address .
The defendants were clearly served with the
originating summons. They were represented
by counsel and solicitors.
Mr. Davidson for the plaintiff submitted that
this was a plain and obvious case. A substantial
part of the obligations of the commercial
relationship was to be performed in China and
thus this dispute was an international arbitration
to which the Model Law applied . There being
no agreement to the contrary there has to be 3
arbitrators ( Article 10( 2)).
He submits that because the defendants have
failed to appoint an arbitrator Article 10(3)
comes into place . This provides that where
there are to be 3 arbitrators and one party fails
to appoint an arbitrator within 30 days of a
request so to do, “ the appointment shall be
made , upon request of a party by the court or
other authority specified in Article 6” that is
the High Court of Hong Kong. Once 2
arbitrators have been appointed then these 2
will appoint the 3rd .
It is important to point out that by reason of
Article 11 (5 ) there is no appeal from the
decision of this court in appointing an
arbitrator.
In support of this contention that this is an
international arbitration within the definition
contained in Article 1 (3), Mr. Davidson relies
heavily on the fact that delivery was to take
place in China and he relies upon the effect of a
contract FOB . He submits that whatever view
is taken of the obligation to pay it must be clear
that delivery is a substantial part of the
obligation of this commercial relationship.
Mr . Yeung for the defendants takes 2 points.
Firstly , he submits that this is not an

The plaintiffs allege that the defendants
failed to nominate a vessel to take delivery of
the soybean within December 1990 or at all and
that they failed to put in place the required
Letter of Credit . They claim damages in the
sum of US$124,000 being the amount they
were required to pay their head suppliers.

A letter before action was sent by the
plaintiffs’ solicitors on 11 th July 1991 . This
letter was sent to the defendants’ registered
office but was returned “ moved address
unknown ” .

On 1 st August 1991 the plaintiffs’ solicitors
wrote to the defendants informing them that
they had appointed Mr . Ian Ferguson as their
arbitrator . They pointed out that the contract
did not specify the number of arbitrators but
under Article 10( 2) of the Model Law it is
provided that there shall be 3 arbitrators in the
absence of agreement. The defendants were
invited to appoint their arbitrator. It was further
stated that if they did not do so within 30 days
the plaintiffs would apply to the court to have

an arbitrator appointed on their behalf .

No reply being forthcoming, the plaintiff
issued their originating summons on 10th
September 1991 asking the court to appoint Mr .
Robin Peard or such other person as the court
deems fit.
I should have added that Mr. Davidson for
the plaintiffs made it clear that there was
further correspondence which had not been
exhibited. No point was taken by Mr . Yeung
for the defendant . In any event the letter of
Doyles Dispute Resolution Practice — Asia
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international arbitration but is in fact a domestic
one. He relies upon the fact that payment was
to be made in Hong Kong and that the breach
consisted of a failure by the defendants in Hong
Kong to nominate a vessel and to put in place
the necessary Letter of Credit. He submitted
that applying Article l (3)( ii ) Hong Kong was
the relevant place and thus this was a domestic
arbitration .

He took a second and more fundamental
point. He put in an affidavit on behalf of the
defendants which contended that there was in
fact no concluded contract between the parties
because the person who signed the contract
allegedly on behalf of the defendants did not
have , and was known not to have , the
necessary authority to bind the defendants. He
submitted that an arbitrator did not have
jurisdiction to rule on whether or not a contract
had been concluded . He submitted that if there
was no contract then there was no arbitration
clause. He then invited me to decline to appoint
an arbitrator so that the matter could be decided
in the High Court. If I were against him on this
issue , then he asked me to treat the dispute as a
domestic dispute with the result that there
would be a sole arbitrator.

Because Article 16 of the Model Law
specifically permits an arbitrator to rule on his
own jurisdiction I think I should first decide
whether I am dealing with an international or
domestic arbitration .

Mr. Yeung relied upon the following matters
to support his contention that this was a
domestic arbitration:
( 1 ) Both

parties

were

Hong

Kong

Companies.
( 2) The defendants’ failure to nominate a

vessel occurred in Hong Kong .
(3) Acceptance of repudiation occurred in

Hong Kong.
commercial relationship commenced in Hong Kong in that the contract
was made here .

(4) The

(5) The plaintiff was to cause its head
supplier to deliver the cargo at Dalian. Thus
he says causation was in Hong Kong . (I am
uncertain as to what he meant by this)

(6) The defendants failed to open a Letter
of Credit in Hong Kong.

K 80-036
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(7) Hong Kong Law would seem to be the
applicable law of the contract.

He says that all these factors show that the
commercial obligations of the contract were to
be performed in Hong Kong .
Mr . Yeung referred me to Medway
Packaging Ltd . v Meurer Maschinen GmbH &
Co KG (1990) 2 Lloyds Rep. 112 which was a
case concerning the applicability of the
Jurisdiction
on
and
the
Convention
Enforcement of Judgments in Civil and
Commercial Matters ( Brussel’ s Convention )
which was incorporated into English Law by
the Civil Jurisdiction and Judgments Act 1982 .
Article 5 of the Convention provides:

“ A person domiciled in a Contracting State
may , in another Contracting State, be sued:
( 1 ) In matters relating to a contract , in
the courts for the place of performance
of the obligation in question ... ”
In that case a German company appointed an
English company their exclusive distributor of
certain products. The English company alleged
breach by permitting another company to
distribute their goods. The English company
accepted this as a repudiation , issued a writ and
served it on the defendants in West Germany .
The German defendant sought to set aside the
writ on the grounds that the English Court had
no jurisdiction over them . This raised a
question as to the construction of Article 5. The
court held that the defendants’ obligation being
a negative one could be broken either in
England or Germany .

The court in Medway was faced with 3
decisions of the European court in this area. In
De Bloos v Bouyer [1976] E.C .R . 1497 the
court made clear that Article 5 does not refer to
any obligation under the contract but to the
contractual obligation forming the basis of the
legal proceedings. In other words it hones in on
the breach . A different approach was adopted
in an employment case but in Medway the
Court of Appeal regarded that case as having
special features . De Bloos was followed in
Shenavai v. Kreischer [1987] CMLR 782. [see
now Marc Rich v . Societa Italiana Impianta
European Court 25 July 1991].

—

The approach of the court to Article 5 does
not assist me in the present case. The reference
to “ the place of performance of the obligation
in question ” clearly relates to the obligation
© 1992 CCH International
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broken . In the case before me the definition is
far wider in scope concentrating as it does on
the place where a substantial part of the
obligations of the commercial relationship are
to be performed . That is not limited to the place
where a breach occurs. To apply Article 1(3) of
the Model Law one has to take a much wider
view and look at the position as at the date the
contract is entered into and see what obligations
each party has to perform under that contract.

I accept that payment and nomination of the
vessel are important obligations in a contract of
this nature. However, it is hard to see how it
can be argued that delivery in a sale of goods
contract is insignificant.
The definition refers to ‘‘substantial part of
the obligation ” . What is meant by substantial ?
Cases and
In Hong Kong Arbitration
Materials ( Butterworth 1991 ) one finds the
following at p. 180:

—

“ ‘Substantial’ means ‘considerable’ , ‘solid’
or ‘big’ . In one case, a substantial amount
was held to be 13 out of 80 but it will be
dangerous to try to apply any mathematical
formula. In one case it was held that 1000
firms out of 6000 and 150,000 employees
out of 474,000 were not insubstantial and
therefore substantial ( Thorneloe v. Board of
Trade [1950] 2 AER 245). ”

It is worth noting that at paragraph 29 on p.
13 of the analytical commentary on the draft
text of the Model Law dated 25th March 1985
(the first of the 6th Schedule documents to aid
interpretation) the following appears:
“ Under sub-paragraph (ii ) , intemationality
is established if a substantial part of the
obligation of the commercial relationship is
to be performed in a State other than the one
where the parties have their places of
business. This would be the case, for
example, where a producer and a trader
conclude a sole distributorship agreement
concerning a foreign market or where a
general contractor employs an independent
sub-contractor for certain parts of a foreign
construction project. While the arbitration
agreement must cover any dispute or certain
disputes arising out of this relationship, it is
not necessary that the dispute itself relates to
the international element. ”
This passage shows a clear indication to take
a different approach to the interpretation of the
Doyles Dispute Resolution Practice — Asia
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Brussel’ s Convention considered in Medway .
What Article 1(3) attempts to achieve is
certainty as at the date of the agreement as to
whether the possible future arbitration is
international or not .

Applying the above principles to the facts of
this case I find it clear beyond any doubt that
“ a substantial part of the obligations of the
commercial relationship ” was to be performed
in a place where the parties did not have their
places of business , namely in China. The
plaintiffs obligation under this FOB contract
was to deliver the goods on board the vessel
named by the defendant at Dalian in China
within the month of December 1990 and to
notify the defendants thereof without delay .
The defendants’ obligation was to nominate
the vessel to accept delivery of the goods at
Dalian and to open a Letter of Credit as
specified in the contract .

I, therefore, conclude that this is an
international arbitration to which the Model
Law does apply .
[It may be helpful for practitioners to be
aware of two books on the Model Law . The
fullest guide to the Model Law is “ A Guide to
the UNCITRAL Model Law on International
Commercial Arbitration ” written by Howard
Holtzmann and Joseph Neuhaus published by
Kluwer in 1989. This is a substantial treatise
which takes each article of the Model Law ,
comments on it and sets out the various travaux
preparatoires. For a shorter and more succinct
commentary
is , Aron Broches’
there
“ Commentary on the UNCITRAL Model
Law ” also published by Kluwer in 1990. ]

I now turn to the question raised by Mr.
Yeung, namely that the defendants deny that
they ever entered into any agreement and that
for this reason no arbitrator should be
appointed .
One has to start with Article 16 of the Model
Law.

•Pacific

“ Article 16. Competence of arbitral tribunal
to rule on its jurisdiction:
(1 ) The arbitral tribunal may rule on its

any
including
jurisdiction ,
own
objections with respect to the existence
or validity of the arbitration agreement.
For that purpose, an arbitration clause
which forms part of a contract shall be
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treated as an agreement independent of
the other terms of the contract. A
decision by the arbitral tribunal that the
contract is null and void shall not entail
ipso jure the invalidity of the arbitration
clause.
(2) A plea that the arbitral tribunal does

not have jurisdiction shall be raised not
later than the submission of the statement
of defence. A party is not precluded
from raising such a plea by the fact that
he has appointed , or participated in the
appointment of , an arbitrator. A plea that
the arbitral tribunal is exceeding the
scope of its authority shall be raised as
soon as the matter alleged to be beyond
the scope of its authority is raised during
the arbitral proceedings. The arbitral
tribunal may , in either case , admit a later
plea if it considers the delay justified.
(3) The arbitral tribunal may rule on a
plea referred to in paragraph ( 2) of this
article either as a preliminary question or
in an award on the merits. If the arbitral

tribunal rules as a preliminary question
that it has jurisdiction , any party may
request, within thirty days after having
received notice of that ruling , the court
specified in article 6 to decide the matter,
which decision shall be subject to no
appeal; while such a request is pending,
the arbitral tribunal may continue the
arbitral proceedings and make an
award. ”

It is important to appreciate the scope of
Article 16 and the way in which it is affected
by other provisions in the Model Law .
The Tribunal’s decision on its jurisdiction is
neither exclusive nor final. It is subject to
immediate but final review under Article 16(3).
The Tribunal’s decision may later be
considered in an application to set aside the
award under Article 34 and although Article 36
does not apply in Hong Kong ( being part of
Chapter VIII) the enforcement of the award
may be refused under the New York
Convention ( “ the agreement is not valid under
the law to which the parties have subjected
it ” ). It is also pertinent to point out that where
a stay of legal proceedings is sought under
Article 8 the court may have to consider
whether an arbitration agreement is null and
void .
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It is also to be noted that the UNCITRAL
Arbitration Rules which have been adopted by
the Hong Kong International Arbitration Centre
and are in wide use throughout the world do
give the arbitral tribunal power to rule “ on
objections” that it has no jurisdiction.
Article 16( 1 ) enshrines the doctrine of
separability which English law has partially
recognised since Heyman v. Darwins [1942]
A .C . 356. Thus the arbitration clause is
separable from the contract containing it so that
if the contract is repudiated and the repudiation
is accepted the arbitration clause survives the
repudiation thus enabling the arbitrator to
render an award on the claim resulting from the
alleged repudiation . Mustill and Boyd at pp.
108/9 suggest that where the initial existence of
the contract is challenged the arbitrator can rule
on this point but he cannot bind the court. They
refer to the doctrine of separability at p. 7 and
express the view that however widely drawn an
arbitration clause [is] it cannot “ give an
arbitrator jurisdiction to decide upon issues
which go to the essential validity of the
substantive contract ” . However in a footnote
they recognise that the wider doctrine of
separability recognised in other jurisdictions
has not been recognised in English law
although the English form leads frequently to
the same result.
Very recently the Commercial Court in
London had cause to consider the very scope of
the separability principle under English law. In
Harbour Assurance Company ( U K ) Ltd . v.
Kansa General
International Insurance
Company Ltd . (unreported ) Steyn J (as he then
was) delivered a detailed and closely reasoned
judgment on the principle of separability of the
arbitration clause in an integral written
contract. At the outset of his judgment he
referred to the question whether arbitrators
could under English law decide a question as to
their own jurisdiction . He summed up the
position thus:
“ The approach in English law is simple ,
straightforward and practical . As a matter of
convenience arbitrators may consider, and
decide, whether they have jurisdiction or
not: they may decide to assume or decline
jurisdiction . But it is well settled in English
law that the result of such preliminary
decision has no effect whatsoever on the
legal rights of the parties. Only the court
can definitively rule on issues relating to the
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5. The power to investigate its own

jurisdiction of the arbitrators. And it is
possible to obtain a speedy declaratory
judgment from the Commercial Court as to
the validity of an arbitration agreement
arbitration
the
during
before
or
proceedings. ”

jurisdiction is inherent in the appointment of
an arbitral tribunal and is now generally
accepted . Notwithstanding its essential role
in the discharge of an arbitral tribunal’ s
task , it has in the past not been explicitly
stated . The tendency over the last few
decades has, however, been to set this
power of arbitral tribunals forth in express
terms. The explicit recognition of
competence-competence in the Model Law
is in accordance with this tendency and
lends it additional authority .

On the scope of the doctrine of separability
he concluded that the doctrine was applicable to
cases concerning the initial invalidity of the
contract. However in cases where illegality is
raised to render the agreement containing the
arbitration clause void ab initio he said:
” ... while the distinction between invalidity
and illegality is not one which in my view
should nowadays prevail ... I conclude that
... the separability principle does not extend
to ab initio illegality of a contract in which
the arbitration is imbedded.”

6. The second principle enunciated in
paragraph (1 ) is ‘separability’ . It must be
carefully distinguished from ‘competencecompetence’ . While the latter, as we have
just seen , recognizes the power of an
arbitrator to rule, at least initially , on his
own jurisdiction , separability of the
arbitration clause is intended to have the
effect that if an arbitrator who has been
validly appointed and who stays within the
limits of the jurisdiction conferred upon him
by the arbitration clause concludes that the
contract in which the arbitration clause is
contained is invalid, he does not thereby
lose his jurisdiction . This concept which is
relatively new has been accepted by judicial
decisions or by doctrine in a large number
of countries. It has, however, not been
universally accepted and with few
exceptions it has not been enacted as
statutory law anywhere , otherwise than
through adoption of the Model Law , of
which the Canadian legislation is an
example . There is , moreover, no evidence
that it has the same meaning and effect in
the countries and among the authors which
have accepted it. Nor has its precise
meaning been defined in Art . 16 or in the
discussions leading to its adoption . ”

Returning to the Model Law at pp. 74-5
Aron Broches in his commentary on Article
16( 1 ) summarises the position as to competence
and separability in the following useful
passage:
‘competenceof
concept
” 4. The
competence’ concerns the degree to which
an arbitral tribunal may rule on its own
jurisdiction as defined by the arbitration
agreement . It does not imply the power of
an arbitral tribunal to take a final and
binding decision as to its jurisdiction . It
rather denotes a tribunal’ s power to adopt an
initial ruling as to its own jurisdiction . The
issue is not the finality of the arbitrators’
decision on their jurisdiction and the
consequent ouster of the jurisdiction of the
courts , but rather the time at which and the
conditions under which the courts may play
their role as the final authority on the
question of arbitral jurisdiction . It is
therefore an issue which is to be resolved on
the basis of practical rather than doctrinal
considerations. The basic problem is how to
reconcile the realization of the objectives of
commercial arbitration , which would be
defeated if an arbitral tribunal would have to
suspend or terminate its proceedings each
time a party pleaded invalidity of the
arbitration agreement , with an effective
measure of court supervision to ensure that
the arbitral tribunal does not finally confer
on itself a jurisdiction which by reason of
the consensual nature of arbitration can only
derive from the agreement of the parties.
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Mr. Davidson invited me to rule on the issue
as to whether there was in fact a binding
agreement between the parties. Tempting as it
was to dispose of the matter on the affidavits, to
adopt such a course would have been to turn
Article 16 on its head . What should happen is
this: I should appoint an arbitrator. The 2
appointed arbitrators will then appoint the 3rd
to make up the tribunal of 3. If the defendants
wish to rely on the point that they never entered
into an agreement at all , then they must do so
‘‘not later than the submission of the Statement
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of Defence ” . The Tribunal may rule on this
point as a preliminary issue or as part of an
award on the merits. If done by way of
preliminary question and if in favour of the
plaintiffs the defendants will then have 30 days
in which to invite this court to decide the
question . Such decision of this court is final. It
should be noted that the arbitration can
continue whilst a request is pending to the
court. In Hong Kong this will not be as
important a provision as elsewhere because of
the speed with which parties will be able to
come before this court.
If the Tribunal makes an award on the
merits, which clearly would encompass a
finding that they had jurisdiction to do so, then
the defendants will have an opportunity to
apply to set the award aside under Article 34 if
they can establish that the agreement is not
valid under Hong Kong law .
Mr. Yeung submitted that the position would
be very different if this dispute were a domestic
one because he submitted arbitrators could not
rule on their own jurisdiction . He relied on the
Christopher Brown Case [ 1954] 1 QB 8 at 12
and 13 where Devlin J . (as he then was) said:
“ It is not the law that arbitrators , if their
jurisdiction is challenged or questioned , are
bound immediately to refuse to act until
their jurisdiction has been determined by
some court which has power to determine it
finally . Nor is it the law that they are bound
to go on without investigating the merits of
the challenge and to determine the matter in
dispute , leaving the question of their
jurisdiction to be held over until it is
determined by some court which had power
to determine it. They might then be merely
wasting their time and everybody else’s.
They are not obliged to take either of those
courses. They are entitled to inquire into the
merits of the issue whether they have
jurisdiction or not , not for the purpose of
reaching any conclusion which will be
binding upon the parties
because that
they cannot do
but for the purpose of
satisfying themselves as the preliminary
matter whether they ought to go on with the
arbitration or not . If it became abundantly
clear to them , on looking into the matter,
that they obviously had no jurisdiction as,
for example, it would be if the submission
which was produced was not signed , or not
properly executed , or something of that sort ,
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then they might well take the view that they
were not going to go on with the hearing at
all . They are entitled , in short , to make their
own inquiries in order to determine their
own course of action , and the result of that
enquiry has no effect whatsoever upon the
rights of the parties. ”
It follows that every arbitrator should ,
preferably before accepting an appointment but
certainly shortly thereafter, check the
arbitration agreement and ensure that he comes
within any qualification therein contained.
When he sees the nature of the claims being
made he should likewise check to see that they
come within the scope of the arbitration
agreement. If he is in doubt he will take the
matter up with the parties. He should not be too
astute in this process leaving it basically to the
parties to raise points as to his jurisdiction .

If , however, an issue if fairly and squarely
raised as to his jurisdiction he can , of course,
enquire of the parties as to whether one of them
wishes to seek declaratory relief to clarify the
matter. In the absence of their doing this he has
2 choices. These are succinctly set out in
Mustill and Boyd Commercial Arbitration (2nd
Ed . ) at 575/6:
“ ( 1 ) To decide the question of jurisdiction
himself , subsequently continuing or
abandoning the arbitration according to
what he decides;
( 2) To set the question of jurisdiction on one
side, leaving the parties to raise it in court,
either before or after the award has been
published .
Which course the arbitrator should adopt
will depend on the circumstances. If the
objection is straightforward ; he may
consider it better to rule at once, always
bearing in mind that if either party is
dissatisfied , the matter can be reopened by
the court. On the other hand , if the question
of jurisdiction is difficult , or if the hearing
on the merits is unlikely to be expensive, so
that even a null award will not involve a
great waste to costs , the arbitrator may think
it better to proceed with the reference,
warning the claimant that he goes ahead at
his peril . ”
It is appropriate in this context to refer to
some observations of Lord MacKay in Metal
Scrap Trade Corp Ltd v. Kate Shipping Co Ltd
[ 1990] 1 WLR 115 & 117 where he said:
© 1992 CCH International
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“ I would like to emphasise two matters. I
believe it is highly desirable that the
question whether or not there was a
concluded contract and if there was whether
or not there was an arbitration clause
included in it , should be decided before
costs are incurred in the arbitration. ”
In my judgment , an arbitrator faced with a
challenge to his jurisdiction should first see
whether the parties wish to seek declaratory
relief . If not, then he appears to have 3 choices.
Firstly , he may decide he has no jurisdiction
and that is the end of the matter unless a court
subsequently takes a contrary view . Secondly ,
he may issue an interim award on jurisdiction
and see whether it is effectively challenged
before he goes on to consider the merits.
Thirdly , he may decide jurisdiction and the
merits and render an award .
If the case is fairly simple, he may wish to
take the 3rd course if he is satisfied that not too
much expense will be incurred by deciding
liability at the same time as jurisdiction . If the
case on the merits is difficult and likely to be
costly then he may go for the 2nd alternative ,
namely rendering an interim award on
jurisdiction . In both these ways Lord Mac Kay' s
injunction as to wasted costs will be adhered to.

Thus, each case will depend on its own
particular facts. One thing, however, is clear.
Arbitrators should not pull down the shutters on
the arbitral process as soon as one party objects
to the jurisdiction of the tribunal. The arbitrator
can rule on the question as to whether he has
jurisdiction but he cannot make a binding and
final decision on that issue as the matter can
always be taken to court either by direct
challenge or at the setting aside or enforcement
stage .

In so far as Mr. Yeung might have been
contending that the separability principle does
not apply where the initial validity of the
agreement containing the arbitration clause is
challenged, then I agree with Steyn J in
Harbour Assurance ( supra ) that commercial
reality is to be preferred to logical purity.
I would like to refer to the case of Aboitiz
Jebsen Bulk Transport Corp . v. KIT Shipping
Agency Ltd . which is a decision of Bokhary , J.
given on 16th March 1990 referred to at p. 33
Cases and
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Materials. In that case the learned judge in
considering whether or not to grant a stay stated
that the question whether or not there had been
a submission to arbitration , is not to be decided
by the arbitrator but by the court . If by that the
learned judge meant that the arbitrator could
never ever rule on the question of jurisdiction , I
must respectfully but profoundly disagree. If he
meant, however, that an arbitrator could never
make a binding ruling as to his jurisdiction
because the matter could always be considered
by the court then I respectfully agree . In any
event that case was quite extraordinary as the
party seeking the stay was the same party who
alleged that he was not a party to the arbitration
agreement!
If this case were a domestic one I would still
appoint an arbitrator if asked so to do and I am
confident he would act in accordance with the
principles above stated.
Whom should I appoint?
The summons seeks the appointment of Mr .
Robin Peard who is well known to this court as
an able , experienced and impartial arbitrator.
Mr. Peard was a partner in Johnson , Stokes &
Master and is now a consultant with that firm .
Mr. Davidson quite properly told me that up to
2 years ago , Johnson , Stokes & Master used to
act for the plaintiffs but Mr. Peard had no
involvement whatsoever in those matters. Mr.
Yeung has asked me not to appoint Mr. Peard
on behalf of the defendants in the light of this
fact. Although I have not the slightest doubt
that Mr. Peard would act impartially if
appointed , I think it is important that when the
court is appointing on behalf of the defaulting
appointing party , it should go out of its way to
ensure that no sense of grievance is felt ,
however unreasonable that attitude might
appear to others. Fortunately , there is now a
pool of experienced , talented and trained
arbitrators in Hong Kong and this makes my
task in appointing a substitute for Mr. Peard
very easy indeed. I propose to appoint Mr.
Philip Yang who is at present Chairman of the
Hong Kong Branch of The Chartered Institute
of Arbitrators and is one of the most
experienced arbitrators in Hong Kong with
particular experience in the field of
international sale of goods .
I propose to make a costs order nisi in favour
of the plaintiffs.
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[1(80 037] QH TOURS LIMITED AND ANOR v SHIP DESIGN &
MANAGEMENT ( AUST) PTY LIMITED & ANOR
Federal Court of Australia
Judgment delivered 17 December 1991
Full text of judgment below

Stay of proceedings — Arbitrator’ s jurisdiction — Scope of arbitration
— Purchaser
and contractor entering into shipbuilding contract — Contract
—
containing arbitration clause — Dispute arising under contract — Purchasers bringing
court proceedings against contractor and its general manager — Contractor seeking to
stay proceedings pending arbitration — Whether arbitrator can determine a claim for false
and misleading or deceptive conduct under the Trade Practices Act — Whether arbitrator
exercising judicial power” — Whether arbitrator has power to declare contract void ab
initio — Whether proceedings against contractor’ s manager could be heard before
arbitrator — Trade Practices Act 1974 Cth ) , sec 52.
Arbitration
agreement

1

(

The purchasers entered into an agreement with the contractor to design and build a cruise
ship The contract contained a wide arbitration clause. Disagreements arose between the
parties The purchasers brought proceedings in the Federal Court against the contractor and
the contractor’s general manager One of the purchasers’ claims sought a declaration that the
contractor and its manager had contravened sec 52 of the Trade Practices Act and an order
that the contract be declared void ab initio The purchasers argued that certain pre-contractual
representations made by the contractor were false and constituted “ misleading or deceptive
conduct ” , which was prohibited by sec 52 The contractor (along with its manager ) then sought
orders that the proceedings be stayed until the matter had been arbitrated
The contractor submitted that the parties had intended to refer all disputes that might
arise in relation to the contract and its performance to arbitration It relied on the contractual
negotiations to provide a discretionary reason why the purchasers should have been stopped
from taking proceedings other than arbitration.
The purchasers submitted that the proceedings, brought under sec 52 of the Act, could not
have been dealt with by an arbitrator. They submitted that an arbitrator determining the
questions raised under sec 52 would have been purporting to exercise the judicial power of the
Commonwealth. Consequently, the arbitrator would have been constitutionally prevented
from exercising such power
The contractor replied that the arbitrator would not have been exercising judicial power
at all and would have been immune from the constitutional prohibition.
The purchasers further submitted that, as they had claimed that the contract was void ab
initio, their claim could only have been heard by the court They asserted that the claim that
the contract should have been set aside ab initio was not one that could be dealt with by an
arbitrator whose charter to determine matters arising in relation to the contract had its genesis
in a clause of the same contract They also submitted that the contractor’s general manager was
not a party to the arbitration agreement, the result being that the proceedings brought against
him in the court could not have been made the subject of proceedings before the arbitrator

.

.

.

.
.

.

.

.

.

.

.

.

Held: stay granted, subject to condition
1 There is no rule of law which prohibits the empowering of an arbitrator to decide the
initial validity of the contract containing the arbitration clause. An arbitration clause can be
regarded as severable from the main contract with the result that an arbitrator , if otherwise
empowered to do so, can declare the main contract void ab initio without at the same time
destroying the basis of the arbitrator’s power to do so
2. The arbitration clause authorised the arbitrator to consider and determine whether the
alleged breaches of sec 52 of the Act had occurred.

.

.
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3. Having regard to the width of the arbitration clause, an arbitrator appointed under it
would have had the necessary power to declare the main contract void ab initio as a result of
breaches of sec 52 of the Act.
4. It is an integral part of judicial power and its exercise that the court can call upon the
coercive force of the state to implement its judgments. This is denied to an arbitrator , whose
function necessarily fails to partake of true judicial power, although the arbitrator may be
authorised by contract to make decisions which are in their nature judicial. The arbitrator
contemplated by the arbitration clause did not exercise judicial power at all.
5. The stay of the proceedings was granted on the condition that the contractor’s general
manager would submit to the jurisdiction of the arbitrator.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
WG Hodgekiss with CA Ying (instructed by NG Cassim and Company ) for the applicant .
MF Holmes (instructed by Dunhill Madden Butler) for the respondent .
Before: Foster J .

Foster J: The Court has before it a Notice of
Motion brought by the first and second
respondents in these proceedings seeking orders
that the “ action be dismissed, or in the
alternative stayed’ * .
At the hearing, the application for dismissal
was not pressed and the question for decision is
whether the proceedings should be stayed. The
motion is brought under s 53 of the
Commercial Arbitration Act , 1984 (NSW) and,
in the alternative , under O 20 r 2(1) of the
Federal Court Rules. The basis of the
application for the stay is that the relevant
agreement between the parties, to which
reference will be made later , contains an
arbitration clause, pursuant to which the dispute
between the parties comprehended by these
proceedings, together with other disputes,
should be referred to the decision of an
arbitrator .

for the design and construction of the cruise
vessel. This agreement is referred to as “ the
Purchaser Agreement ” . It contains the
arbitration clause relied upon by the
respondents. I shall refer to its provisions later.
By their statement of claim in the present
proceedings, the applicants allege that
discussions and negotiations leading to the
conclusion of the contract for the design and
construction of the cruise ship took place
between their representatives and the second
respondent acting on behalf of the first
respondent. These discussions and negotiations
occurred “ after November 1988 and
throughout 1989” .
The statement of claim (paragraph 8) alleges
that in the course of the discussions and
negotiations the first respondent made the
following representations to the applicants:

The present proceedings are brought
pursuant to s 52 of the Trade Practices Act
1974 (Cth) (the “ Act ” ). The applicants are
companies incorporated in New South Wales
and involved in the tourism industry . In 1988
they became interested in having built and
thereafter operating a substantially sized cruise
ship in the waters of the Great Barrier Reef .
The first respondent is a company incorporated
in Victoria. It is involved in ship design and
building. The second respondent is its chairman
and managing director.

After extensive discussions in 1988 and
1989, the applicants entered into an agreement
with the first respondent on 22 December 1989,
Doyles Dispute Resolution Practice
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“ (i) the First respondent was experienced
and had knowledge and skill in the
designing and building of cruise ships;
( ii) the First respondent had the capacity to
design and build a 73 metre Cruise ship in

accordance with certain specifications and to
the standard subsequently set out in the
Purchaser Agreement dated 22nd December
1989;
(iii ) the First respondent would design and
build the 73 metre cruise ship in accordance
with the specifications and building
schedule and to the standard subsequently
set out in the Purchaser Agreement dated
22nd December 1989;
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the design drawings , and initial
approvals from the American Bureau of
Shipping, and all necessary bodies were
well advanced;

( iv)

( v) that the design was sufficiently well
advanced to allow construction to
commence almost immediately after the
contract was signed and that the shipyard
would be placed in a position to commence
construction almost immediately after the
contract was signed ;
( vi ) the design drawings, and approvals
from the American Bureau of Shipping, the

Queensland Marine Board and all necessary
bodies would be produced and obtained
within a reasonable period after 22
December 1989 so as to permit the cruise
ship to be built promptly and within 15
months of that date;
( vii ) the Second respondent would virtually

live in Fiji during construction and put an
expert and experienced project management
team in the Fiji shipyard , headed by himself
or his principal assistant , at all times during
the period of construction and all other
relevant times . ”
The statement of claim goes on to assert that
as a result of these representations the
applicants entered into the Purchaser
Agreement and took other steps and incurred
expenditure . It then alleges that each of the
representations were false and constituted
misleading or deceptive conduct. It further
alleges that the applicants “ have suffered loss
and damage and continue to suffer loss and
damage ” which is particularised as follows:
“ (a) The partly constructed cruise ship
remains incomplete in the Fiji shipyard.
Launching should have taken place in
November 1990, but as at the date herein
this has not been done.

The Applicants have incurred
under
the
unnecessary
expenditure
Purchaser Agreement.

( b)

(c) The Applicants have suffered loss of

profit. ”

By the application in the proceedings the
applicants claim a declaration that the first
respondent “ in trade or commerce engaged in
conduct in contravention of s 52” of the Act,
and also a declaration that the second
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respondent “ aided , abetted , counselled ,
procured or was knowingly concerned in or
party to the contravention by the first
respondent ” .
A claim is also made for “ an order declaring
that the Purchaser Agreement ... be void and , if
the Court thinks fit , to have been void ab initio
or at all times on and after such date before the
date of the order as is specified in the order” .
A further or alternative order is sought
“ refusing to enforce any or all of the provisions
of the Purchaser Agreement ” .
Further orders of a specific nature are sought .
They are not presently relevant except in so far
as it is alleged on behalf of the respondents that
they are matters which could and should be
dealt with by an arbitrator under the
Agreement.
The Purchaser Agreement is made between
the first respondent and the first and second
applicants. The second respondent is not a
party to it. It is an elaborate document drawn
up as a result of lengthy negotiations between
the parties and their legal advisers. It is in
essence a construction contract for the building
of the cruise ship. The arbitration clause
provides as follows:

“ Part 16
Dispute and Arbitration
16.1 Notice
(a) If any dispute or difference arises
between the Purchaser and SDMA at any
time as to the construction of this
agreement or as to any matter or thing of
whatsoever nature arising thereunder or
in connection therewith then either party
shall give to the other notice in writing
adequately identifying the matters the
subject of that dispute or difference and
the giving of such notice shall be a
the
precedent
condition
to
commencement by either party of
arbitration with regard to the matters the
subject of that dispute or difference as
identified in the notice.
( b) At the expiration of 5 Business Days
from the date of receipt of the notice
referred to in clause 16.1(a) by the
Purchaser or SDMA as the case may be
the party giving such notice shall refer
the matter to the arbitration of a single
arbitrator to be agreed between the
© 1992 CCH International
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parties. If the parties are unable to agree
as to an arbitrator then each party will
appoint its own arbitrator and both
arbitrators so appointed will appoint an

16.8 Continuation of agreement
Notwithstanding the foregoing provisions of
this Part 16, SDMA shall if the Vessel has
not been completed at all times proceed
without delay to continue to perform and
execute this agreement and in so doing may
comply with all reasonable and proper
instructions of the Purchaser consistent with
this agreement provided that the same shall
not touch upon or involve the subject matter
of the dispute or difference in respect of
which notice has been given pursuant to
clause 16.1.”

umpire.

(c) The arbitration will be held at such

location as is determined by the
arbitrator, arbitrators or umpire (as the
case may be).

16.2 Referral to Classification Society
Notwithstanding the preceding provisions of
this Part 16 it is recognised that if any
dispute or difference of opinion arises in
regard to the construction of the Vessel ,
machinery or equipment or concerning the
quality of material or workmanship thereof
or thereon such dispute may with the
agreement of both parties be referred to the
Classification Society who may agree to
determine such dispute. Such determination
is to be final and binding upon the parties
and is not subject to further arbitration.

16.3 Publication of award
The arbitrator or arbitrators shall publish
their award within 10 Business Days of the
completion of the hearing or within such
further time as might be agreed by the
parties. The award as soon as it has been
published must be transmitted to the
Purchaser and SDMA .

16.4 Legal representation
Each party has
representation .

the

right

to

legal

16.5 Rules of evidence
The arbitrators are bound by the rules of
evidence as applicable in the Supreme Court
of New South Wales at the time of the
hearing.

16.6 Vo powers of conciliation
The arbitrators shall have none of the
powers provided for in section 27 of the
Commercial Arbitration Act 1984 (NSW) .
16.7 Postponement of Delivery Date
If a reference to arbitration of any dispute
arises out of matters occurring prior to the
delivery of the Vessel the award may
include any postponement of the Delivery
Date which the arbitrator or umpire may
deem appropriate.
Doyles Dispute Resolution Practice
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It is clear from the correspondence between
the respective solicitors of the parties which has
been placed before me that this detailed
arbitration clause was arrived at as a result of
careful consideration and negotiation . It is the
respondents’ case that the parties intended to
refer all disputes that might arise in relation to
the contract and its performance to arbitration.
The respondents rely upon the course of
negotiation , amply demonstrated in the
evidence , as providing a discretionary reason
why the applicants should be prevented by
order of the Court from taking proceedings in
relation to the contract other than by reference
to arbitration .
The applicants submit , in answer, that the
current proceedings, brought under s 52 of the
Act, cannot, as a matter of law, be dealt with
by an arbitrator. They assert that the claim that
the contract should be set aside ab initio is not

one that can be dealt with by an arbitrator
whose charter to determine matters arising in
relation to the contract has its genesis in a
clause of the same contract . They also submit
that an arbitrator cannot determine the matter
under s 52 of the Act as he would thereby be
exercising the judicial power of the
Commonwealth which is forbidden to him by
the Constitution . I shall deal with these two
matters separately .
Before doing so, however, I should deal with
two preliminary matters which are not in .
contest between the parties. First, it appears
quite clearly that this Court has the necessary
power to stay these proceedings. Apart from
the specific power to stay proceedings pursuant
to O 20 r 2( 1 ) for abuse of process , there is a
general power to control its own proceedings
which would enable the granting of a stay
( Hughes Motor Service Pty Limited & Ors v
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Wang Computer Pty Limited (1978) 35 FLR 346
at 351; Muller & Ors v Fencott & Ors (1981) 37
ALR 310). More particularly, however, by
virtue of s 79 of the Judiciary Act 1903 (Cth ),
s 53 of the Commercial Arbitration Act , 1984
(NSW) is applicable to these proceedings in
this Court. This conclusion was reached by
French J , after a full discussion of the relevant
authorities, in Bond Corporation Pty Limited v
Thiess Contractors Pty Limited & Ors ( 1987 ) 71
ALR 125 at 136-139. I respectfully agree with
his Honour’s conclusion that the relevant
provision of the State legislation provides this
Court with a source of power to order a stay in
the circumstances contemplated by that
legislation . It is appropriate that I set out the
terms of s 53, which provide as follows:

—

“ 53.( 1) If a party to an arbitration
agreement commences proceedings in a
court against another party to the arbitration
agreement in respect of a matter agreed to
be referred to arbitration by the agreement ,
that other party may, subject to subsection
(2), apply to that court to stay the
proceedings and that court , if satisfied

—

(a) that there is no sufficient reason why
the matter should not be referred to

arbitration in accordance
agreement; and

with

the

(b) that the applicant was at the time

when the proceedings were commenced
and still remains ready and willing to do
all things necessary for the proper
conduct of the arbitration ,

may make an order staying the proceedings
»t

There is no dispute that the first and second
respondents, as applicants in this Notice of
Motion have complied with the requirements of
subparagraph ( l )(b). There is equally no
dispute that the terms of subparagraph ( l )(a) do
not cast any onus upon the applicants to
establish the absence of “ sufficient reason ” .
On the contrary “ the courts have consistently
acted on the view that the parties should be kept
to their bargain unless strong reasons are shown
why an action commenced in defiance of the
agreement for a submission should be allowed
to continue” ( GWJ Blackman & Co SAv Oliver
Davey Glass Co Pty Limited & Noel Searle Pty
Limited [1966] VR 570 at 574; Bond Corp v
Thiess op cit p 140-141).

1(80-037

As I have already indicated , the parties to the
present agreement clearly contemplated that
their disputes relating to that agreement should
be determined by arbitration , except for those
matters which the classification society was to
decide . I do not understand it to be seriously
contended by the applicants in the proceedings
that the disputes in relation to the Purchaser
Agreement should not , in the ordinary course ,
be determined by arbitration . Their submission
is that the particular dispute cannot, as a matter
of law, be so determined. I turn , therefore, to
the matters of law to which I have already made
reference.
By clause 21.3 of the Purchaser Agreement ,
the parties agreed that the law of the State of
New South Wales should govern the contract.
Although s 52 of the Act is not part of the New
South Wales legislation , New South Wales
courts exercising federal jurisdiction have ,
since 1986, been empowered to apply that
section and grant remedies under it. The
question whether an arbitrator could similarly
apply the section was considered by the
Supreme Court of New South Wales Court of
Appeal in IBM Australia Limited v National
Distribution Services Limited (1991) 100 ALR
361 . The court in that case ( Kirby P, Clarke
and Handley JJA ) expressly did not consider
the question whether an arbitrator making an
award under s 52 of the Act would be
purporting to exercise the judicial power of the
Commonwealth in contravention of the
Constitution . It held , however, that the wording
of the arbitration clause in question was
sufficiently wide to empower the arbitrator to
make a determination under s 52 of the Act.
The relevant portion of the arbitration clause
was expressed as follows: “ any controversy or
claim arising out of or related to this agreement
or the breach thereof will be settled by
arbitration ” . It was claimed that the respondent
in the litigation had been induced to enter into
the agreement as a result of a series of
misleading or deceptive representations made
to it before it did so. These representations
were similar in character to the representations
relied upon in the present case in that they
related to the expertise and ability of IBM to
undertake and complete the contract. It was
held that these claims were “ related to this
Agreement ” , and , accordingly , fell within the
arbitration clause.
© 1992 CCH International
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If anything, the wording of clause 16.1(a) of
the present agreement is even wider in ambit. I
am quite satisfied that it authorises the
arbitrator to consider and determine whether the
alleged breaches of s 52 of the Act have
occurred . Indeed , the respondents have not
submitted otherwise. What they do submit,
however, is that it is inappropriate for the
arbitrator to enter upon the determination of
these questions as it is beyond his power to
grant a specific part of the relief sought, namely
an order that the contract be void ab initio . It is
submitted that this question is left open by the
decision in IBM and is concluded against the
applicants by decisions of considerable
authority . It is convenient to consider this
aspect of the case by going in the first place to
the judgments in IBM .
As the scope of the phrase “ related to this
agreement ” was a central issue in the case, the
construction of these words in the light of
previous authority necessarily occupied a major
portion of the judgments. Kirby P, in particular,
made an extensive survey of earlier case law .
This led his Honour to the view that the phrase
was sufficiently wide to comprehend decision
under s 52 of the Act. His Honour did not find
it necessary to consider whether an arbitrator,
acting under the contractual power given by the
arbitration clause, could make an order,
pursuant to s 52 that the contract, including the
arbitration clause , be void ab initio.
All members of the Court of Appeal held that
an application of the reasoning of the majority
of the High Court of Australia in Government
Insurance Office of New South Wales v
Atkinson Leighton Joint Venture (1981 ) 146
CLR 206 necessarily produced the result that ,
even though the terms of the submission did not
expressly refer to statutory jurisdictions of the
court, nevertheless it was to be implied that the
parties in referring their disputes to arbitration
in such wide terms had clothed the arbitrator
with authority to decide questions arising
between them under s 52 of the Act. Kirby P (at
p 375) said in relation to Atkinson- Leighton:
“ Properly analysed , the holding of that case
is not confined solely to an authority to
award interest. It concerns the entitlement of
parties to confer upon an arbitrator by
agreement , express or implied , authority to
resolve their dispute in the same way as a
court of law of competent jurisdiction would
do utilising its powers. The holding stems

-
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from the proposition that , in determining the
arbitrator’s authority , the powers conferred
upon such a court by statute may be taken to
be agreed within the submission to the
arbitrator . This may be so even where the
language of the submission is expressed in
perfectly general terms. How the arbitrator
exercises such authority in the particular
case presents an issue which has not yet
arisen in the present case. ”
I take the last sentence of this passage to
refer to the fact that there was no issue, at that
stage , before the court as to the arbitrator’s
power to declare the contract in question void
ab initio. His Honour accordingly did not deal
with that question even by way of obiter . The
other members of the court did, however, make
reference to this matter.
Clarke JA (at p 379) in dealing with a
submission that no implication of a power to
decide matters arising under s 52 of the Act
should be made because particular powers were
given to the court under s 87 of the Act had this
to say:
“ Particular reliance was placed in these
submissions upon the power now granted to
the court under s 87 of the Act to declare
contracts void ab initio . The significance of
this power is that the effect of a declaration
that a contract, which contains an arbitration
clause , is void ab initio is that there never
was a contractually valid submission to
arbitration: see Heyman v Darwins Ltd
[1942] AC 356 at 367, 383 and 395;
Codelfa Constructions Pty Ltd v State Rail
Authority of New South Wales (1982) 149
CLR 337 at 364; 41 ALR 367 .
The received doctrine is that for this reason
an arbitrator has no jurisdiction to determine
whether or not a contract containing the
arbitration clause under which he was
appointed was, or should be declared to
have been , void ab initio . If, the argument
proceeds , that is the well recognised law
then an intention to grant to an arbitrator
power to exercise extensive powers,
including the power to declare the contract
void ab initio, should not be attributed to the
parties.
I am prepared to accept that, properly
construed , the clause did not empower an
arbitrator to make a declaration that the
contract was void ab initio. But acceptance
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of that proposition does not lead to the
conclusion that the arbitrator was not
empowered to determine claims based on
s 52 of the Act. The principle which should
be applied is that expressed by Stephen J in
Government Insurance Office of New South
Wales v Atkinson- Leighton Joint Venture
(1981) 146 CLR 206; 31 ALR 193. His
Honour said (CLR at 235; ALR at 220):

—

‘The principle to be extracted from this

line of authority is that, subject to such
qualifications as relevant statute law may
require, an arbitrator may award interest
where interest would have been
recoverable had [the word “ and ” in the
report of this case in CLR is clearly a
typographical error] the matter been
determined in a court of law . What lies
behind the principle is that arbitrators
must determine disputes according to the
law of the land . Subject to certain
exceptions, principally related to forms
of equitable relief which are of no
present relevance and which reflect the
private and necessarily evanescent status
of arbitrators, a claimant should be able
to obtain from arbitrators just such rights
and remedies as would have been
available to him were he to sue in a court
of law of appropriate jurisdiction.’ (See
also Mason J (CLR ) at 246-7.)

Accordingly , their Honours held that ,
notwithstanding that the contract contained
no express grant of power to the arbitrator to
award interest , there was to be implied in
the submission an authority for the arbitrator
to award such interest conformably with
s 94 of the Supreme Court Act 1970.
As the appellant , very properly , accepted
that the Supreme Court of New South Wales
had power to determine claims on s 52 of
the Act, and to grant relief referred to in
ss 82 and 88, it follows that, upon the
application of the principle expressed in
Atkinson , it should be implied that the
parties authorised the arbitrator to grant ,
subject to certain exceptions which arise
primarily from his status, such relief as
would be available in a court of law having
jurisdiction with respect to the subject
matter.

The power to declare the contract void ab
initio would be an obvious exception . For

1f 80-037

reasons which I have already discussed, an
arbitrator is not able to decide, or make a
declaration , that the contract containing the
submission is void ab initio for that would
be tantamount to deciding he had no
jurisdiction at all . That this is the law has
been long understood and there is no reason
that principle should not operate to exclude
from the ambit of an arbitrator’ s powers the
authority to make a declaration under s 87
that a contract is void ab initio . But the fact
that it is not open to an arbitrator to exercise
all of the remedies set out in the relevant
sections of the Act does not mean that he is
not entitled to determine claims made under
s 52 and to grant a successful party one or
more of the remedies enumerated in ss 82
and 87 of the Act to the extent that it is
appropriate that an arbitrator grant such a
remedy . ”
Handley JA agreed:

—

“ that an arbitrator, whose jurisdiction arises
under a submission which is a term of a
contract , cannot exercise a power to avoid
that contract ab initio . Such an award would
destroy his jurisdiction or authority to make
any award at all. It is not necessary to
decide whether the implied term in the
submission should be construed as
withholding this power , or whether the
power is impliedly conferred but incapable
of exercise ” ( p 381 ).
I am satisfied that, as the headnote to IBM
asserts, these passages are properly to be
regarded as obiter . However, they are clearly
based upon statements of principle in cases of
high authority and must be accorded great
respect. It is die applicant’s contention that, as
they are specifically claiming as part of the
relief sought, a declaration that the Purchaser
Agreement is void ab initio, the claim cannot
be heard by an arbitrator , can only be heard by
the Court , and consequently should not be
stayed. Accordingly , in these proceedings, the
question arises squarely for determination.
I should note, at the outset of discussion in
this matter, that it would seem highly
undesirable that , in a matter of this kind , where
there must obviously be a large number of
matters in dispute between the parties relating
to the performance of the contract, which
matters would be most appropriate for
determination by an arbitrator, the litigation
© 1992 CCH International

--

5 2 92

QH Tours Ltd & Anor v Ship Design & Management (Aust) Pty Ltd & Anor
(1992) Doyles DR Reps (Asia Pacific) 1)80-037 ( Foster J)

•

should be split simply because one party wishes
to seek the one remedy available under s 52
which cannot be provided by an arbitrator.
Whilst in no way suggesting that the present is
such a case , there could clearly be cases where
a tactical advantage of an improper kind could
be pursued by the raising of s 52 claims in an
arbitration , claiming the non-arbitral remedy ,
and thereby achieving not inconsiderable delay
and inconvenience in the prosecution of the
litigation . This would certainly be an
unfortunate situation , having regard to the most
desirab e increase in the use of arbitration for
the speedy determination of commercial
disputes. This is especially so in the context
that arbitration clauses in general , as is made
obvious in the careful historical analysis
undertaken by Kirby P in IBM , have
more
received
liberal
progressively
interpretation in recent years (see also Qantas
Airways Limited v Dillingham Corporation &
Ors (1985) 4 NSWLR 113 at 117, per Rogers J;
Hooper Bailee Associated Limited v Natcon
Group Pty Limited (1989) 6 BCL 142 at 144).

The case involved only allegations that a
contract duly entered into had been
subsequently repudiated by one of the parties.
It was held that, on a proper construction of the
arbitration clause in question , this question fell
to be determined by the arbitrator. The case,
however, contains passages which clearly gave
rise to the following further statement in the
headnote:

—

“ Secus , generally , if the point in dispute is
whether the contract containing the clause
was ever entered into at all or was void ab
initio, for example, because the making of it
was illegal .”

'

The perceived impediment to an arbitrator
deciding whether or not the contract containing
the arbitration clause under which he is
appointed is void ab initio appears to arise from
certain passages in the speeches in the case of
Heyman v Darwins Ltd [1942] AC 356 , a
decision of the House of Lords of great
significance in the law of contract dealing with
the repudiation of agreements.

The headnote encapsulates the essential point
decided in the case. It reads, so far as relevant ,
as follows:
“ When an arbitration clause in a contract
provides without any qualification that any
difference or dispute which may arise ‘in
respect of or ‘with regard to’ or ‘under the
contract’ shall be referred to arbitration , and
the parties are at one in asserting that they
entered into a binding contract , the clause
will apply even if the dispute involves an
assertion by one party that circumstances
have arisen , whether before or after the
contract has been partly performed , which
have the effect of discharging one or both
parties from all subsequent liability under
the contract, such as repudiation of the
contract by one party accepted by the other,
or frustration of the contract. ”

80,679

The passages to which I shall now refer are ,
therefore , plainly obiter . However, it must be
acknowledged that they appear to have been
accepted , to a significant extent, as establishing
an immutable legal principle upon which the
applicants rely.
The first passage to which reference must be
made is found in the speech of Viscount Simon
L.C. (at p 366). The Lord Chancellor, having
considered earlier authority , said as follows:

—

“ At the risk of some repetition , I would
summarize what I conceive to be the correct
view on the matter as follows. An
arbitration clause is a written submission ,
agreed to by the parties to the contract , and ,
like other written submissions to arbitration ,
must be construed according to its language
and in the light of the circumstances in
which it is made. If the dispute is whether
the contract which contains the clause has
ever been entered into at all , that issue
cannot go to arbitration under the clause, for
the party who denies that he has ever
entered into the contract is thereby denying
that he has ever joined in the submission .
Similarly , if one party to the alleged
contract is contending that it is void ab initio
( because, for example, the making of such a
contract is illegal ) , the arbitration clause
cannot operate, for on this view the clause
itself also is void. But , in a situation where
the parties are at one in asserting that they
entered into a binding contract , but a
difference has arisen between them whether
there has been a breach by one side or the
other, or whether circumstances have arisen
which have discharged one or both parties
from further performance, such differences
should be regarded as differences which
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have arisen ‘in respect of ,’ or ‘with regard
to,’ or ‘under’ the contract, and an
arbitration clause which uses these , or
similar, expressions should be construed
accordingly . ”

It must be noted , additionally , that at the
conclusion of his consideration of the relevant
principles, the Lord Chancellor said by way of
a final observation that:
notwithstanding the general validity of
the above observations , the governing
consideration in every case must be the
precise terms of the language in which the
arbitration clause is framed . Its terms may ,
of course, be such as will either expressly or
by implication reduce what would otherwise
be the full ambit of the clause, or again , will
extend it yet further. ”

—

Lord Macmillan (at p 370), before entering
upon a discussion of matters directly arising in
the case made some preliminary observations
which he described as “ more or less
elementary” . He said:
‘‘Arbitration clauses in contracts vary
widely in their language for there is no
limitation on the liberty of contracting
parties to define as they please the matters
which they desire to submit to arbitration .
Sometimes the reference is confined to
practical question arising in the course of
the execution of the contract; sometimes the
most ample language is used so as to
embrace any question which may arise
between the parties in any way relating to
the contract . ”
His Lordship went on to say , however:
‘‘If it appears that the dispute is whether
there has ever been a binding contract
between the parties, such a dispute cannot
be covered by an arbitration clause in the
challenged contract. If there has never been
a contract at all , there has never been as part
of it an agreement to arbitrate. The greater
includes the less. Further, a claim to set
aside a contract on such grounds as fraud ,
duress or essential error cannot be the
subject-matter of a reference under an
arbitration clause in the contract sought to
be set aside. ”
I would also draw attention to what his
Lordship said (at p 373) as to the nature of an
arbitration clause:

—

—

—
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‘‘I venture to think that not enough attention
has been directed to the true nature and
function of an arbitration clause in a
contract. It is quite distinct from the other
clauses. The other clauses set out the
obligations which the parties undertake
towards each other hinc inde , but the
arbitration clause does not impose on one of
the parties an obligation in favour of the
other. It embodies the agreement of both
parties that, if any dispute arises with regard
to the obligations which the one party has
undertaken to the other, such dispute shall
be settled by a tribunal of their own
constitution . And there is this very material
difference, that whereas in an ordinary
contract the obligations of the parties to
each other cannot in general be specifically
enforced and breach of them results only in
damages, the arbitration clause can be
specifically enforced by the machinery of
the Arbitration Acts. The appropriate
remedy for breach of the agreement to
arbitrate is not damages, but its
enforcement . Moreover, there is the further
significant difference that the courts in
England have a discretionary power to
dispensation as regards arbitration clauses
which they do not possess as regards the
other clauses of contracts. ”

Again , Lord Wright , in the context of a
discussion of the various meanings that have
been attributed to the word “ repudiation ” ,
made the following observations relevant to the
present question (at p 378):

—

“ Repudiation of a contract is sometimes
used as meaning that the defendant denies
that there ever was a contract in the sense of
an actual consensus ad idem. If that is that
case, a submission of disputes under the
contract never comes into operative
existence any more than the contract to
which it was to be ancillary . Short of this,
one party , though not denying that there was
the appearance of assent , might claim that
the consent was vitiated by fraud or duress
or mistake or illegality , and in that sense it
is often said that he repudiates the contract .
There, again , it would be a question of
whether
the
collateral
construction
arbitration clause could be treated as
severable and could be invoked for settling
such a dispute.”
© 1992 CCH International
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Later in his speech , Lord Wright (at p 384)
further developed this line of thought. His
Lordship spoke of :
"... the rule that , generally speaking, a
dispute whether the contract ever existed , as
contrasted with the question whether it has
been ended , is not within the usual form of
submission of differences arising out of the
contract or the like, because , if there was
never a contract at all , there could never be
disputes arising out of it . Ex nihilo nil fit. It
is all a question of the scope of the
submission . Hence, if the question is
whether the alleged contract was void for
illegality , or, being voidable, was avoided
because
induced
by
or
fraud
misrepresentation , or on the ground of
mistake, it depends on the terms of the
submission whether the dispute falls within
the arbitrator’s jurisdiction. ”

possibility of such a dispute arising , they
should not provide in the contract itself for
the submission to arbitration of a dispute
whether the contract ever bound them or
continues to do so. They might, for
instance, stipulate that, if a dispute should
arise whether there had been such fraud ,
misrepresentation or concealment in the
negotiations between them as to make an
apparent contract voidable, that dispute
should be submitted to arbitration. It may
require very clear language to effect this
result, and it may be true to say that such a
contract is really collateral to the agreement
supposed to have been made , but I do not
see why it should not be done . ”

—

After consideration of certain reported cases,
Lord Wright , speaking of one of them , said (at
p 385):

—

“ In the later case, it was observed by
Romer L.J . that an arbitrator could not
arbitrate on the rightfulness of a repudiation
because if he held that the repudiation was
not justified , but the rescission was justified ,
he would be awarding that the contract was
gone and making an award against the
existence of his own jurisdiction . I should
prefer to put it that the existence of his
jurisdiction in this, as in other cases, is to be
determined by the words of the submission .
I see no objection to a submission of the
question whether there ever was a contract
at all , or whether if there was, it had been
avoided or ended . Parties may submit to
arbitration any or almost any question . ”
Finally , Lord Porter , in dealing with this
general topic said (at p 392):
“ I think it essential to remember that the
question whether a given dispute comes
within the provisions of an arbitration clause
or not primarily depends on the terms of the
clause itself . If two parties purport to enter
into a contract and a dispute arises whether
they have done so or not , or as to whether
the alleged contract is binding upon them , I
see no reason why they should not submit
that dispute to arbitration . Equally I see no
reason why , if at the time when they purport
to make the contract they foresee the

—
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His Lordship went on to say (at p 393): “ the
question of the arbitrator’ s jurisdiction must ,
therefore , ultimately depend on the wording of
the arbitration clause . ”

One might be pardoned for thinking that one
could not derive from these various obiter
expressions, any firm rule that there was a legal
prohibition upon parties to a submission to
arbitration granting to the arbitrator the power
to declare their agreement void ab initio. Rather
one might have thought that the prevailing view
was that, at the most , in the construction of any
arbitration clause, there was a presumption
against the conferral of such a power, but that,
if that was what the parties wished, they could
confer the power by appropriate language.
There would appear to be an underlying
concept that, whereas a court always had power
to determine whether or not it has jurisdiction ,
a similar power could not be, as a matter of
course, entrusted to an arbitrator, presumably ,
orn the basis that being a lay person (if such
were the case) he might lack the necessary legal
ability to determine such a fundamental matter.
It might be noted that , if this assumption be
correct, then it would appear to be inconsistent
with present day views of the abilities of
arbitrators. At best , the proposition would
appear to be founded upon a logical rather than
a practical approach . It was somehow
inconceivable that an arbitrator could declare
void ab initio (or even perhaps at some later
point in its existence ) a contract upon which the
arbitrators own appointment depended . It was
logically unthinkable that he could exercise a
power, the very exercise of which destroyed it .
One might have thought that Lord Wright' s
discussion , referred to above, of the essentially
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different nature of the arbitration clause from
the other clauses of the contract of which it
formed part, and also its potential for being
severed from that contract , contained the
answer to this problem.

However , there can be no doubt that the
view has been taken in subsequent cases, in
England , that Heyman laid down a rule of law
to the effect that an arbitrator can , in no
circumstances, be clothed with the power of
deciding whether the contract , in which the
arbitration clause is incorporated is void ab
initio . Thus in Ashville Investments Ltd v Elmer
Contractors Limited [1988] 3 WLR 867 , May
U said (at p 873):
il has been decided and is a principle of
law that an arbitrator does not have
jurisdiction , nor can the arbitration
agreement be construed to give him
jurisdiction to rule upon the initial existence
of the contract. On die other hand , given an
appropriate arbitration clause , an arbitrator
does in general have jurisdiction to rule
upon the continued existence of the contract;
see Heyman v. Darwins Ltd . [1942] A .C.
356 and Mustill & Boyd , Commercial
Arbitration , (1982), pp. 78 et seq.” (See
also pp 877, 878.)
May U (at p 878) considered the passage
from the speech of Viscount Simon LC in
Heyman quoted above and stated that , whilst it
was obiter , it was:
“ quite clear that in Heyman' s case the
House of Lords were intending to give
general guidance on the scope of arbitration
clauses where the dispute was whether the
contract was ever made or whether it had
come to an end as a result of an accepted
repudiation . ”
His Lordship said that “ in those circumstances
I would not lightly decline to follow such
guidance, even though strictly obiter, I thought
it were applicable to our case ” .
Balcombe LJ (at p 883) described as “ clearly
right ” the proposition that “ an arbitrator
cannot have jurisdiction to decide that the
contract under which he is appointed is void or
voidable, since by so doing he would be
destroying the very basis of his own position ” .
Finally , Bingham LJ (at p 884) stated that:
“ A non-statutory arbitrator derives his
jurisdiction from the agreement of the

—

—
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parties at whose instance he is appointed .
He has such jurisdiction as they agree to
give him and none that they do not. The
only inherent limitation is that he cannot
make a binding award as to the initial
existence of the agreement from which his
jurisdiction is said to derive . ”

For my part , I am unable to accept that
Heyman is authority for any such broad
proposition. I am fortified in this view by the
discussion of this topic to be found in Jacob’s
Commercial Arbitration Law and Practice ,
1990 at pp 1802-1803, and pp 1821-1827.
I am not satisfied that there is any rule of law
which prohibits the empowering of an arbitrator
to decide the initial validity of the contract
containing the arbitration clause . With respect
to those who hold a different view, I do not
consider that there is any “ received doctrine ”
to this effect. Moreover, having regard to the
specific nature of an arbitration clause, as
discussed by Lord Wright in Heyman , I
consider that, generally speaking, it can be
regarded as severable from the main contract
with the result that , logically , an arbitrator, if
otherwise empowered to do so, can declare the
main contract void ab initio without at the same
time destroying the basis of his power to do so.

I am therefore of the view that , in the present
case , an arbitrator appointed under clause 16,
having regard to the width of the clause, as
already discussed , would have the necessary
power to declare the main contract void ab
initio as a result of breaches of s 52 of the Act .
1 should add that when clause 16 is
considered in the context of the whole of the
Purchaser Agreement , further assistance is
found for concluding that it is wide enough to
give the arbitrator this power. Clause 21.11
clearly contemplates that an arbitrator can hold
“ provisions of this agreement ... to be void or
unenforceable ” .

I should also add that having regard to the
nature of the claim mounted under s 52 , and to
the fact that the performance of this contract
has obviously proceeded some distance, I
cannot , as presently advised , see any realistic
basis upon which an order would be made
avoiding the contract from its inception .
Consequently , in practical terms, there appears,
in my view, no real likelihood of the problem
which I have been discussing, ever arising. If
© 1992 CCH International

-

5 2-92

QH Tours Ltd & Anor v Ship Design & Management (Aust) Pty Ltd & Anor
(1992) Doyles DR Reps (Asia Pacific) 180-037 ( Foster J)

80,683

•

between adverse parties as to legal claims,
rights, and obligations, whatever their
origin , and to order right to be done in the
matter.”

the contract be set aside it is most likely to be
so from a point of time later than its beginning.
For all these reasons, then , I would consider
that there exists no impediment to an arbitrator,

duly appointed under clause 16 of the Purchaser
Agreement , entering upon a consideration of
the matters raised in the applicants’ statement
of claim and application .

His Honour further said (at p 444):

I come then to consider whether an arbitrator
would be prevented from determining these
matters through the operation of Chapter III of
the Constitution . This question was expressly
left open in IBM .
The respondents’ argument on this point can
be stated quite succinctly . It is submitted that
an arbitrator determining the questions raised
under s 52 of the Act would , in so doing , be
purporting to exercise the judicial power of the
Commonwealth . As he is not a court upon
whom federal jurisdiction has been conferred
pursuant to s 71 of the Constitution , he is
constitutionally prevented from exercising such
power.

agreement and not to the nature of the
function . ”

In the same case Barton J said (at pp
450-451):-

“ The lectures on the Constitution of the
United States delivered by Mr. Justice
Miller, of the Supreme Court of the United
States, to the law students of the National
University at Washington , in 1889 and
1890, include one on ‘the judicial power.’
After examining the nature of ‘judicial
power’ he gives it the following definition
(p.314): ‘It is the power of a Court to decide
and pronounce a judgment and carry it into
effect between persons and parties who
bring a case before it for decision.’ I
respectfully adopt these words. ”

To this argument , the applicant replies that
the arbitrator would not be exercising judicial
power at all and would , accordingly , be
immune from the constitutional prohibition .
The question to be determined, then , is
whether an arbitrator in determining questions
as to whether one party to the arbitration has or
has not committed breaches of s 52 of the Act
is relevantly exercising judicial power. It is
necessary , therefore, to consider what is
involved in the concept of judicial power and
its exercise.

Happily , much guidance is to be obtained
from decided cases of the highest authority .

In the early case of The Waterside Workers'
Federation of Australia v J .W . Alexander
Limited (1918) 25 CLR 434, where the
question for determination by the High Court of
Australia was whether the Commonwealth
Court of Conciliation and Arbitration , as then
constituted , was a court exercising part of the
judicial power of the Commonwealth , Griffith
CJ said (at p 442) that:

—

“ Without
attempting an exhaustive
definition of the term ‘judicial power,’ it
may be said that it includes the power to
compel the appearance of persons before the
tribunal in which it is vested , to adjudicate
Doyles Dispute Resolution Practice — Asia

—

“ It is hardly necessary to point out that the
question whether any specific function does
or does not appertain to the judicial power
depends upon its nature, and not upon the
name by which the authority which
exercises it is designated in a Statute, or
upon what it is called in argument. The
exercise of a function which is in its nature
judicial may by agreement between parties
be delegated to a specific person , commonly
called an arbitrator; but the obligation to
obey the directions which a person so
designated may give, is, by our law ,
conventional; that is, it is attributed to the

His Honour further said (at p 451):

—

“ It is important to observe that the judicial
power includes with the decision and the
pronouncement of judgment the power to
carry that judgment into effect between the
contending parties. ... Enforceable decision
by an authority constituted by law at the suit
of a party submitting a case to it for decision
is in character a judicial function .”

His Honour contrasted judicial power with
the power of an arbitrator (at p 452) as
follows:

—

“ Besides Courts of compulsory powers for
the bringing before them of defendants or
delinquents, for deciding the matter with or
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without assistance of juries and for
enforcing the decision , it has at all times
been common for individuals or the State to
have recourse to tribunals lacking some or
all of these compulsive powers, and
power of
the
especially
lacking
enforcement. An instance is the ordinary
proceeding of arbitration . Parties differing
on any subject have agreed to submit their
differences to some person or persons for
decision , it being also agreed that the
decision shall be adopted by both sides
contractually . The persons invoked have
called
been
among
generally
English-speaking people arbitrators and
umpires, and their conclusions awards.
Such proceedings being without compulsive
force in any stage, were, of course, not
instances of the judicial power. ”

I have had regard to other cases which
consider, in various context, the judicial power
of the Commonwealth (e . g . Rv Kirby ; Ex parte
Boilermakers' Society of Australia (1956) 94
of
Attorney-General
the
CLR
254;
Commonwealth of Australia v The Queen & Ors
(1957) 95 CLR 529; and Re Tracey ; Ex parte
Ryan (1988-1989) 166 CLR 518). None of
these cases would appear to impinge upon what
is said in the passages cited.
As there is no question in the present case of
any attempt to confer by law upon an arbitrator
any part of the judicial power of the
cases
as
such
The
Commonwealth ,
Commonwealth of Australia & Ors v The
Hospital Contribution Fund of Australia & Ors
(1981-1982) 150 CLR 49 or Harris v Caladine
(1991) 65 ALJR 280 are not in point. The
arbitrator contemplated by paragraph 16 of the
Purchaser Agreement is not an arbitrator
appointed by the Court so that the question
whether he sufficiently forms part of the
structure of the Court and is thereby able to
exercise the judicial power of the
Commonwealth conferred upon the Court does
not arise.
The arbitrator contemplated by paragraph 16
does not , in my view , exercise judicial power
at all. Judicial power can be exercised only by
the judiciary as the third arm of Government. It
is an integral part of that power and its exercise
that the Court can call upon the coercive force
of the State to implement its judgments. This is
denied to an arbitrator, whose function ,
therefore, necessarily fails to partake of true
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judicial power, although he may be authorised
by contract between the parties to make
decisions which are in their nature judicial .

It may be noted that an arbitral decision can
be accorded enforceability at law , by virtue of
the provisions of s 33 of the Commercial
Arbitration Act , 1984 ( NSW). That section
provides:

—

“ An award made under an arbitration
agreement may , by leave of the Court , be
enforced in the same manner as a judgment
or order of the Court to the same effect, and
where leave is so given , judgment may be
entered in terms of the award . ”

for
clearly
provides
This
section
enforceability only by leave of the Court. It is
only when such leave is given that any question
of the exercise of judicial power arises. The
Supreme Court of New South Wales is, of
course, able to make orders in relation to
breaches of s 52 of the Act. When such orders
are made they are made in exercise of the
judicial power of the Commonwealth
appropriately vested by statute in that Court.
They are not made by virtue of any power
vested in the arbitrator.
Accordingly , I am satisfied that there is no
constitutional impediment to the parties giving
an arbitrator, pursuant to clause 16 of the
Purchaser Agreement , the power to make
determinations of issues raised between them
under the provisions of s 52 of the Act and to
make orders which would be contractually
binding between the parties. If enforcement of
such orders is sought outside the contract , then
recourse may be had to the Court under s 33
when such enforcement may occur as a result
of the Court’s authority and not the authority of
the arbitrator.

I am satisfied , therefore, that no stay should
be granted on the constitutional grounds relied
on .

One other matter was raised by the
applicants. It was said, as is the case, that the
second respondent, Charles Russell Gibbons, is
not a party to the arbitration agreement with the
result that the proceedings brought against him
in this Court could not be made the subject of
proceedings before the arbitrator . He is sued on
the basis of accessorial liability for alleged
infringements of the first respondent. I would
not be disposed to refuse a stay of these
© 1992 CCH International

5'2'92

| The Commonwealth of Australia & Anor v Rian Financial

J

Services and Developments Pty Ltd
(1992) Doyles DR Reps (Asia Pacific) H80-038

•

1. that proceedings number G233/1991 be
stayed pending the further order of the
Court;

proceedings simply on this basis. However, Mr
Gibbons has offered , as a condition of the
granting of the stay , to submit to the
jurisdiction of the arbitrator. I consider that it is
appropriate for the stay to be made on this
condition as it will have the advantage of
enabling all matters to be dealt with by the
arbitrator in the one hearing .
I am therefore of the view that the stay
sought should be granted , with this condition
attached.
Accordingly , I make the following orders:

2. that it be a condition of the stay that the
second respondent in the proceedings,
Charles Russell Gibbons, submit to the
jurisdiction of the arbitrator and consent to
be bound by any award made by the
arbitrator;

3. that the respondents to this motion pay
the applicant’ s costs of the motion .

—

[H80-038] THE COMMONWEALTH OF AUSTRALIA & ANOR v RIAN
FINANCIAL SERVICES AND DEVELOPMENTS PTY LTD
Supreme Court of the Australian Capital Territory
Judgment delivered 4 December 1991
Full text of judgment below
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Arbitration Judicial review Leave to appeal “ Manifest” error of law “ Strong
evidence of arbitrator making error of law Parties entering into contract Applicants
issuing notice of cancellation Respondent disputing authority of person executing notice
Arbitrator determining that person lacking authority
Applicants seeking leave to
Whether leave to appeal should be granted
appeal against award
Commercial
Arbitration Act 1986 ( ACT ) , sec 38.
9 9

—

—

—

—

—

The Commonwealth of Australia and the respondent company were parties to a building
contract. The Australian Capital Territory was substituted for the Commonwealth as a party
to the contract, but the Commonwealth’s liability under the contract continued . Following
disputes between the parties the Territory served on the respondent a notice of cancellation
signed by the Acting Senior Contracts Officer.
An arbitrator was appointed to determine whether the person executing the notice was
properly authorised to do so and, accordingly, whether the notice was valid. He determined
that the person who signed the notice did not have the authority to do so. The reason for his
decision was that the Territory had not established that there was any law providing for the
delegation of powers of the City Manager. The Commonwealth and the Territory made an
application for leave to appeal to the Supreme Court of the Australian Capital Territory.

The applicants submitted that it was manifestly wrong to assert that unless there was a law
providing for the delegation of powers of the City Manager, then the person who had signed
the notice was not authorised to do so. They argued that the Territory occupied the position of
the Crown, and that the Crown had the power to enter into contracts, and to terminate them ,
without statutory authority through its officers with ostensible authority. Therefore, as there
was a manifest error of law on the face of the award, they submitted that they were entitled to
be granted leave to appeal pursuant to sec 38(5)(b)(i ) of the Commercial Arbitration Act 1986.
They further submitted that , because there was strong evidence that the arbitrator made an
error of law and that the determination of the question may add substantially to the certainty
of commercial law, they should be granted leave to appeal under sec 38(5)(b)(ii ).

Held: application refused with costs.

1. If there was an error on the face of the award , it was not so obvious or perceptible that
it may have been characterised as “ manifest” . That the person who signed the notice of
cancellation required and lacked authority which derived from statutory authorisation were
Doyles Dispute Resolution Practice — Asia
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not propositions that could have been shown without evidence to be incorrect as a matter of
law .
2. The probability that the arbitrator fell into error was not so high that there was “ strong
evidence” that he did so.

3. The questions of law raised by the arbitrator’s determination were not questions of
commercial law, and in relation to those questions there was no lack of certainty.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Mr Robertson (instructed by the ACT Government Solicitor) for the applicants.
Mr B Meagher (instructed by Colquhoun Murphy) for the respondent .
Before: Miles CJ.
Miles CJ: The applicants seek leave to
appeal from a decision of an arbitrator pursuant
to sub-s. 38(2) of the Commercial Arbitration
Act 1986 ( A .C.T. ) (the Act). By written
contract dated 8 September 1988, between the
National Capital Development Commission
(NCDC) and the respondent, it was agreed that
the respondent would carry out certain
renovations and extensions to the Phillip Motor
Registry . By operation of the legislation which
brought self-government to the Australian
Capital Territory ( the Territory ) , the
Commonwealth of Australia was substituted for
the NCDC as a party to the contract and the
Territory was subsequently substituted for the
Commonwealth as a party to the contract and
any liability of the Commonwealth under the
contract which accrued immediately before
Self-Government Day continued to be a
liability of the Commonwealth: see s.82
Australian Capital Territory ( Planning and
Land Management ) Act 1988 ; Regulation 3,
(Consequential
Self-Government
A.C.T.
Provisions) Regulations as inserted by
Regulation 5 Statutory Rules 1989, No. 88.
Prior to Self-Government Day , 11 May
1989, disputes and differences arose between
the parties and on 25 May 1989 , after
Self-Government Day , the Territory caused to
be sent to the respondent a notice to show cause
under clause 44 of the contract relating to
alleged default on the part of the respondent.
The notice was signed by K. H. Alexander,
Manager (Finance).
By letter dated 8 June 1989 the Territory
caused to be served on the respondent a notice
purporting to be a notice of cancellation under
sub-clause 44.6 of the Contract. The notice of
cancellation bears the signature of John Price ,
Acting Senior Contracts Officer .

80-038

The relevant provisions of the contract are as
follows:

“ 44.1 Procedure on Default of Contractor

If the Contractor defaults in the performance
or observance of any covenant , condition or
stipulation in the contract or refuses or
neglects to comply with any direction as
defined in clause 23 but being one which
either the Principal or the Superintendent is
empowered to give, make, issue or serve
under the Contract and which is issued or
given to or served or made upon the
Contractor by the Principal in writing or by
the Superintendent in accordance with
clause 23, the Principal may suspend
payment under the Contract and may call
upon the Contractor, by notice in writing, to
show cause within a period specified in the
notice why the powers hereinafter contained
in this clause should not be exercised.

44.6 Cancellation of Contract
If the Contract is cancelled under sub-clause
44.1 or under any other provision of the
Contract it shall be deemed cancelled as
from the date when notice of cancellation in
writing under the hand of the Principal is
served upon the Contractor ...”
The parties agreed upon the appointment of
an arbitrator, Mr. Ronald Fitch. The arbitrator
entered on the reference at a conference
between the parties on 24 September 1990. The
arbitrator subsequently received submissions on
what he called “ the technical legal issue ” ,
namely “ whether the person executing the
notice to show cause and notice of
determination was properly authorised so to do
© 1992 CCH International
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and , accordingly , whether the notices were
valid ” .

(5) The Supreme Court shall not grant leave
under paragraph (4)(b) unless it considers
that

—

In his interim award dated 9 September 1991
the arbitrator determined that the notice to show
cause under sub-clause 44.1 was not required to
be signed. With regard to the notice of
cancellation under sub-clause 44.6 the
arbitrator determined that the notice was
required to be served under the hand of the
principal , but that the person who signed the
notice of cancellation did not have the authority
to do so.
The arbitrator’s interim award sets out in
some detail the submissions put on behalf of
the parties and subjects to analysis the
Australian Capital Territory ( Self -Government )
Act 1988 . (the Self-Government Act).
Ultimately , however , the arbitrator’ s reason for
his decision was shortly stated. It was that the
“ respondent had not established that the
Legislative Assembly had , at the relevant
times, made any law under s.55 providing for
the delegation of powers of City Manager” .
(The
reference is to s. 55 of the
Self-Government Act.)
This is, as I understand it , the first case to
come before the Court on an application for
leave to appeal under paragraph 38(4)( b) of the
Act since the amendment of sub-s.38(5) which
took effect when notified in the A .C.T . Gazette
on 26 August 1991 . It may be convenient to set
out the present provisions of s. 38 so far as they
are relevant:

“ 38(1) Without prejudice to the right of
appeal conferred by sub-section (2), the
Court shall not have jurisdiction to set aside
or remit an award on the ground of error of
fact or law on the face of the award .
(2) Subject to sub-section (4) , an appeal
shall lie to the Supreme Court on any
question of law arising out of an award .

(4) An appeal under sub-section (2) may be
brought by any of the parties to an
arbitration agreement

—

(a) with the consent of all the other
parties to the arbitration agreement; or
(b) subject to section 40, with the leave

of the Supreme Court.
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(a)

having regard to all the
circumstances , the determination of the
question of law concerned could
substantially affect the rights of one or
more parties to the arbitration agreement;
and
(b) there is

—

( i ) a manifest error of law on the face

of the award ; or
( ii ) strong evidence that the arbitrator

or umpire made an error of law and
that the determination of the question
may add, or may be likely to add ,
substantially to the certainty of
commercial law .

»»

In Parliament House Construction Authority
v. Citra Constructions Ltd . (1989) 93 A .C.T. R .
1 , I expressed a view , in accordance with the
decision of the Court of Appeal of New South
Wales in Qantas Airways Ltd . v. Joseland &
Gilling and Another ( 1986) 6 N .S.W.L . R . 327
that sub-s. 38(5) as it then stood did not require
an applicant for leave to appeal to show a
strong prima facie case that the arbitrator’s
decision was wrong in law. I thought that the
so-called Nema guidelines laid down in
England ( Pioneer Shipping Ltd . and Others v.
B.T .P . Tioxide Ltd [1982] A .C . 724) were not
required to be applied under the uniform
legislation .
Since my earlier decision , sub-s. 38(5) has
been amended in such a way as to suggest that
the legislature intended to restrict the
circumstances in which it was appropriate to
grant leave to appeal from the award of an
arbitrator upon a ground of law . The Act is part
of a scheme of uniform legislation in Australia.
The sequence of events leading up to the 1991
amendments was outlined by Rogers C.J .
Comm. D. in Imperial Leatherware Co Pty Ltd
v . Macri & Anor (1991) 1 ADRD (Asia
• Pacific)
1J 80-010; (1991 ) 22 N .S.W.L.R. 653
and in Promenade Investments Pty . Ltd . v . State
of New South Wales (1991) 1 ADRD ( Asia
• Pacific) 180-027 and it is not necessary to
repeat it here. In both cases his Honour held
that the amendments applied to an application
for leave to appeal brought subsequent to the
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amendments in respect of an arbitration
commenced and an award made prior to the
amendments. By the silence of the parties on
this point , I take it that they accept that sub-s.
38(5) applies to the present application for
leave to appeal and I hold, for the reasons
advanced by Rogers CJ . Comm. D. , that it
does so apply .

In Imperial Leatherware his Honour stated at
ADRD p . 80,406; N .S . W .L.R. p. 660:

“ It became evident that the New South
Wales Parliament did not consider the
apparently wide opportunity for the exercise
of discretion in applications for leave to
appeal , made available by the decision of
the Court of Appeal , to be the appropriate
standard because , following on a report
from a working party , established by the
Standing Committee of Attomeys-General,
the Act was amended in 1990. The
requirements for qualifying for leave to
appeal were made substantially more
onerous (cf s 38(4)). It is sufficient, for the
purposes of this judgment , to highlight the
fact that the Parliament of New South
Wales, as part of uniform legislation and
uniformity of approach , reinforced the
direction to the courts that they should play
only a supportive and auxiliary rather than
supervisory , or controlling , role in arbitral
awards. ”

•

-

granted was required to be of a certain
quality . ”

After referring to the speech of Lord Diplock
in The Nema, his Honour continued:

“ The immediate relevance of His
Lordship’ s speech lies in the concept of
perceiving an error in the award on a mere
reading of the award even without the
benefit of adversarial argument . Although
the benefit of such argument cannot be
discarded , under the first limb, it is
necessary that the error be so obvious or so
perceptible to the judge as to be manifest.
That is the primary test required to be
satisfied in the present case . I recognise that
there may be some difficulties in the
working out of this approach . It is an odd
situation where Judge A grants leave to
appeal, on the basis of a manifest error and
yet, after full argument, Judge B dismisses
the appeal . However if the principle in The
Nema is applied rigorously , that is the
situation which has prevailed in England for
a decade . ”

In Promenade Investments Rogers CJ .
Comm . D. said that it is clear the legislature
intended to reject the broad discretionary
approach prescribed by the judgment in
Qantas . After discussing a number of English
and New South Wales decisions, his Honour
concluded at ADRD p. 80 ,539:

I express the view with respect that there is
nothing in the judgments of Rogers CJ .
Comm. D. with which I would disagree.
However, they are not determinative of the
approach to be made to the application for
leave to appeal in the present case. The
applicants rely not only on alleged manifest
error on the face of the award under
sub-paragraph 38(5)(b)(i ) but on the alternative
under sub-paragraph 38(5)( b)( ii ), namely that
there is “ strong evidence that the arbitrator or
umpire made an error of law and that the
determination of the question may add, or may
be likely to add, substantially to the certainty of
commercial law ” .

“ The foregoing demonstrates that on the
one hand the restriction to errors ‘arising out
of the award’ may have occasioned
difficulties and perhaps injustice and on the
other that the discretion conferred by Qantas
allowed too many awards to come under
scrutiny . It is in that setting that the first
gateway was constructed to require manifest
error on the face of the award. In other
words, under this limb attention is now to
be focused on what appeared ‘on the face
of the award instead of ‘arising out of the
award’ . On the other hand , the error which
was required to permit leave to appeal to be

I should make the observation that in the
written application for leave to appeal dated 30
September 1991 and filed in this Court , the
ground for seeking leave to appeal seems to be
restricted to a manifest error of law on the face
of the award under sub-paragraph 38(5 )(b)( i ).
However, there is no requirement in the Act ,
the Rules of Court or otherwise that the
application be restricted to the ground or
grounds set out in the written application , nor
indeed is there any requirement (hat grounds be
set out at all. The issue of whether the
applicants might be entitled to leave to appeal
under sub-paragraph 38(5)(b)(ii) in the

H80-038

© 1992 CCH International

5 2-92

The Commonwealth of Australia & Anor v Rian Financial
Services and Developments Pty Ltd
(1992) Doyles DR Reps (Asia Pacific) 1(80 038 ( Miles CJ)

-

•

alternative was fully argued before me and it is
necessary to deal with it .
I interpolate that there is no issue that the
requirements of paragraph 38(5)(a) are satisfied
and that in the circumstances the determination
of the question of law concerned could
substantially affect the rights of one or more
parties to the arbitration agreement. However,
it is necessary further that the applicants go on
to establish one of the matters required to be
established under paragraph 38(5)( b).
First it is necessary to consider whether there
was a manifest error of law on the face of the
award. I do not see that if there was an error, it
was so obvious or perceptible, that it may be
characterised as “ manifest ” . That the person
who signed the notice of cancellation of the
contract required and lacked authority that
derived from a law made pursuant to s. 55 of
the Self-Government Act are , in my view, not
propositions that are shown without argument
to be incorrect as a matter of law . It is not
manifestly wrong to assert that unless the
Legislative Assembly had , at the relevant time,
made a law pursuant to s. 55 providing for the
delegation of powers of the City Manager, then
the person signing the notice of cancellation
was not authorised to do so. I therefore hold
that the applicants are not entitled to be granted
leave to appeal pursuant to sub-paragraph
38(5)(bXi ).
Turning to the alternative ground , I have to
consider first , whether there is “ strong
evidence that the arbitrator or umpire made an
error of law ” . The use of the term “ strong
evidence ” in this context is unusual . Whether a
tribunal made an error of law is not normally
regarded as a matter which depends on the
weight of evidence . It is possible that the term
“ strong evidence ” should be read in the sense
of a strong prima facie case . However, I think
that probably more than this was intended.
Looking at die paragraph as a whole, I think
that it is likely that it was intended that
an applicant relying upon sub-paragraph
38(5)(bXi ) should be restricted to showing that
the manifest or clear error appears on the face
of the record , and is not entitled to go beyond
the face of the record itself and rely upon an
error which is shown to have occurred, for
example, by evidence of something that the
arbitrator did or otherwise said. On the other
hand, under sub-paragraph 38(5)(b)( ii) there
appears to be no obstacle to the applicant
Doyles Dispute Resolution Practice
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seeking to rely upon evidentiary material to
show error on die part of the arbitrator which is
not apparent on the face of the award itself .
Under sub-paragraph 38(5)(bXi)* unless a copy
of the transcript of evidence or documentary
exhibits or the like is annexed to the award, the
applicant is denied the opportunity of referring
to such material as indicating error of law on
the part of the arbitrator, simply because it does
not appear on the face of the award itself . An
application under sub-paragraph 38(5 )(bXii ) is

not so restricted .
In any event , under sub-paragraph
38(5)(b)( ii ) , the error does not have to be so
obvious or perceptible that it is manifest in the
sense necessary to fall under sub-paragraph
38(5Xb)( i).
In the present case , Mr. Robertson for the
applicants, put before me a number of
arguments to support the submission that the
arbitrator was in error. The application was
supported by an affidavit from a solicitor acting
for the applicants. The affidavit annexed the
contract, the notice to show cause and the
notice of cancellation , as well as other
documents. Insofar as it was necessary to look
at the annexures to the affidavit other than the
award itself , I think that the applicants had to
retreat from the proposition that there was a
manifest error on the face of the award. In any
event, the arguments in support of the
submission that there was error were essentially
that the Territory is taken to represent, or be
subsumed to the position of the Crown pursuant
to s.7 of the Self-Government Act , and that the
Crown has the power to enter into contracts
without statutory authorization through its
officers with ostensible authority. It was
submitted that neither under s.55 of the
Self-Government Act nor by any other
legislative provision was the power of the
Territory to enter into and to terminate
contracts circumscribed. Reliance was placed
upon The State of New South Wales v. Bardolph
(1934) 52 C.L.R . 455.
I do not think that it is necessary to enter
further into this area of alleged error on the part
of the arbitrator. It appears that there are
substantial matters of law raised by these
submissions and that the arguments advanced
cannot be lightly dismissed . There are
important general constitutional questions. One
relates to the position of the Territory qua the
Crown . Another relates to the capacity of the
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Crown to contract, or perhaps more precisely ,
the power of individual persons to bind the
Crown in contract. There is a third general
principle of law of importance relating to the
extent to which the Self -Government Act may
restrict the right of the Territory in contract.
However, interesting and important as these
questions may be, the issue at this stage is
whether there is “ strong evidence” that the
arbitrator made an error of law . In my view ,
whilst it might be that at the end of full
submissions from both sides on all relevant
questions a court would come to a decision that
the arbitrator fell into error, I am not at this
stage , and in the light of the submissions
already made, persuaded that the probability
that the arbitrator fell into error is so high that it
can be said that there is “ strong evidence ” that
he did so.
In any event, it is necessary to go further and
to consider whether “ the determination of the
question may add, or may be likely to add ,
substantially to the certainty of commercial
law ” . The area of law under contemplation by
the legislature is not constitutional law , but
commercial law. The term “ commercial law ”
may no doubt be read broadly to include the
law affecting trade, business , industry and the
like. But it is not in accordance with the overall
purpose of the Act as I understand it that it
should be used for the determination of
interesting but academic questions which have
no real or direct impact upon the way in which
commercial transactions are conducted in the
community . The questions of law raised by the
arbitrator’s determination are not, in my view ,
questions of commercial law . Again , it is not to
the point that the determination of the question
may add a gloss upon the commercial law , or
add a new principle. What is required is that the
determination “ may add , or may be likely to
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add , substantially to the certainty ” of that area
of law concerned with commerce. The words of
the sub-paragraph seem to assume that certainty
is not an absolute quality and that there are
degrees of certainty in the law, to which the
determination of a court may make a
contribution .
Conversely , it may be said , I should think ,
that it is intended that the determination may
reduce any uncertainty in the commercial law .
In this respect no area of uncertainty was
identified by counsel for the applicants. I am
not able to see in relation to the questions of
law to which I have referred that there is any
lack of certainty . It may be that the questions
may not be easy to determine in the sense that
consideration may need to be given to many
details of legislation and to a body of case law
but it is at least possible that after due inquiry
the principle or principles of law to be applied
will emerge as not lacking in certainty.

Lastly , in relation to the matter just raised ,
the requirement that the determination add
substantially to the certainty of commercial law
is governed by the provision that there be
“ strong evidence ” to that effect. There is
simply no evidence before me on this aspect. It
is not a matter, I think , for judicial guesswork .
What I think the sub-paragraph contemplates is
that there be evidentiary material before the
Court on an application for leave to appeal
which shows that there is some uncertainty in
the commercial community on the question or
questions of law in respect of which it is
asserted that the arbitrator fell into error. The
application before me is lacking in that respect .

For the foregoing reasons I am of the view
that the applicants have not made out a case for
the grant of leave and the application is refused
with costs.
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[1J80 039] PERBADANAN KEMAJUAN NEGERI PERAK v ASEAN SECURITY PAPER

MILL SDN BHD
Supreme Court (Kuala Lumpur)
Judgment delivered 19 September 1991
Full text of judgment below

—

—

—

Meaning of “ dispute ”
Manufacturer and land
Arbitration
Arbitration clause
owner entering into joint venture agreement to build paper mill Agreement containing
clause to refer all disputes, differences and questions arising at any time to arbitration
Land-owner bringing court action
Land -owner and outside events causing delays
against manufacturer Land-owner seeking summary judgment Manufacturer seeking
stay to permit arbitration
Court granting stay
Whether
Land -owner appealing
* ‘dispute ' ’ within meaning of arbitration clause
Whether dispute must be raised before
action to invoke arbitration clause Arbitration Act 1950, sec 6 .

— —

—

—

—
—

—
—

—

—

A paper manufacturer and a state development corporation entered into a joint venture
agreement to build a paper mill Under the agreement the corporation sold land to the
manufacturer , but was obliged to assist with a number of matters which included ensuring
vacant possession The agreement also provided that the manufacturer would complete the mill
by a certain date, but if the mill’s completion was delayed by events outside of the
manufacturer’s control, or by the failure of the corporation to meet its obligations, the
manufacturer would be entitled to an extension of the deadline If the mill was not completed
by the due date, the corporation could declare the manufacturer to be in default of the
agreement and terminate it Another clause provided for the arbitration of all disputes,
differences and questions which may at any time arise between the parties arising out of or in
respect of the agreement

.

.

.

.

.

.

The corporation failed to ensure vacant possession for one year This resulted in the
manufacturer’s consultants being unable to carry out soil testing, a problem which they drew
to the manufacturer’s attention in a series of letters The manufacturer then issued a press
statement to the effect that the mill would be completed after the deadline

.

.

When the mill was not completed on time the corporation took out a writ in the High Court
claiming the return of land titles, land and damages for breach of contract The corporation
then applied for summary judgment, arguing that there was no triable issue The
manufacturer applied for an order for a stay until the dispute had been arbitrated, pursuant
to sec 6 of the Malaysian Arbitration Act

.

.

.

The trial judge found that the issues of facts were still in dispute and concluded that the
matter should be left to be tried The judge stated that the corporation, being party to the
agreement, could not now choose not to be governed by the arbitration clause if the
manufacturer sought to enforce it The corporation appealed to the Supreme Court

.

.

.

The manufacturer contended that the delay in giving vacant possession was the cause of
the inability to carry out a soil test by its consultants and until the soil test could be completed
the plans could not have been approved

.

The corporation submitted that the arbitration clause did not apply because what the
manufacturer was saying did not amount to a genuine dispute or difference within the meaning
of the arbitration clause It also contended that the dispute or difference had never been raised
before the writ and that it must have been raised by the manufacturer before the issue of the
writ as a condition precedent to the invocation of the arbitrator

.

.

.

Held: appeal dismissed

.

1 That the dispute or difference was never raised before the issue of the writ could not
have been true It may never have been raised by the manufacturer but there was ample

.
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evidence that it had been raised in the various correspondences of the contractors of the
manufacturer.
2. The absence of a developed or fully blown dispute or difference at the date of the issue
of the writ was not a ground for refusing the stay if the court were to have found that there was
a dispute or difference. To hold otherwise would encourage a claimant who was subject to an
arbitration agreement but who did not wish to go to arbitration to rush to court at an early stage
in order to defeat the arbitration agreement.
3. Once it was established that there had arisen a dispute or difference or question, the
language of sec 6 placed on the corporation the burden to show that it ought not to have been
referred to arbitration. That there was an apparent weakness in the manufacturer’s case
should not have been taken as an excuse to brush aside an arbitration clause to which the
corporation was a party and which had been insisted upon by the manufacturer.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
WSW Davidson for the appellant.
Ranjit Singh (JS Olikh with him) for the respondent .

Before: Hashim Yeop A Sani CJ .
Hashim Yeop A Sani CJ (Malaya;
(delivering the judgment of the court): Amidst
considerable fanfare (borrowing the words of
the learned judge, Peh Swee Chin J ) what was
called an Asean project (a mill for the
manufacture of high quality security paper) was
launched in early 1987 in the state of Perak .
This so-called Asean project was actually
grounded on two written agreements between
the Perbadanam Kemajuan Negeri Perak , that is
the State Development Corporation established
under the Perak State Development Corporation
Enactment 1967 (the appellant) and a company
named Asean Security Paper Mill Sdn Bhd (the
respondent ).
The two agreements were executed by the
parties on 16 January 1987. One was the sale
and purchase agreement and the other is a
supplementary agreement of the same date
called the use of land agreement. By virtue of
the sale and purchase agreement , the appellant
agreed to sell and the respondent agreed to
purchase certain pieces of land in the mukim of
Lumut in the state of Perak .
The learned judge set out what he considered
as the essential contents of the two agreements
in his grounds of decision as follows:
By an agreement made on 16 January 1987
the plaintiff agreed to sell and the defendant
agreed to purchase the said lands for the
price of $3,844,954.08 out of which a sum
of $158,673.05 , being deposit, was paid in
a certain manner with the balance in the sum

1(80-039

of $3,646,281.03 to be paid or satisfied by
the issue by the defendant to the plaintiff of
5% cumulative participating preference
shares in the defendant, credited as fully
paid up and redeemable on certain terms.

Inter alia, the defendant agreed to erect ,
complete and commission the paper mill by
31 January 1990 .
By a supplementary agreement of even date ,
inter alia, both parties reaffirmed the date of
31 January 1990 aforesaid, and stipulated
for the delay on grounds of fire, acts of war
etc which would be permitted by
compensating extension of time . The
relevant ground in this case for the delay
was a fire which took place subsequently.

In our view there are also other provisions in
both the agreements which are material for the
purpose of this appeal . For example, cl 6.1 and
6.2 of the sale and purchase agreement and
ell 1 , 2 and 3 of the use of land agreement.

For convenience cl 6.1 and 6.2 of the sale
and purchase agreement are reproduced below:
6.1 PKNP shall use their best endeavours to
assist the company in the following matters:
(a) the use by the company of all access

roads for the industrial estate to the land
that the Perak state government or PKNP
has control over and ensuring the proper
maintenance of the said roads by the
appropriate authorities;
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as a result of any failure on the part of
PKNP to fulfil any of its obligations under
the sale and purchase agreement or as a
result of any strikes , lock-outs, fire,
lightning, explosion , flooding, riots , civil
commotions , acts of war , malicious
mischief or theft, the company shall be
entitled to such reasonable extension of the
said period as may be required to
compensate for the said delay .

(b) the procurement from the Lembaga

Letrik Negara of a minumum electricity
supply of six mega-watts at eleven
kilo-volts to the paper mill on the
mill-site before 31 March 1987 and also
the procurement of a preferential tariff in
respect of the said electricity supply to
the best possible terms;
(c) the procurement from the Jabatan

Bekalan Air of a minimum supply of one
thousand and five hundred (1 ,500) cubic
metres of water before 31 March 1987
and also the procurement of a
preferential tariff in respect of the said
water supply to the best possible terms;

3 If the company fails to comply with its
said obligations within the period stipulated
in clause 1 with such extension as the
company may be entitled to claim under
clause 2 above, PKNP shall have the right
in its absolute discretion to declare the
company in default of this agreement,
whereupon the sale and purchase agreement
shall become null and void and of no further
effect . In such event the sum referred to in
recital 1 (a) above shall be absolutely
forfeited to PKNP by way of liquidated
damages, and the company shall forthwith
retransfer the land to PKNP free from all
charges and encumbrances at the company’s
own cost and expense if the transfer by
PKNP to the company has already been
completed .

(d ) the appeal to the appropriate
authority for the reduction of the quit
rent in respect of the land to the best
possible terms;
(e) the appeal to the appropriate authority
within nine (9) months from date hereof

for the removal of the restriction in
interest clause in the individual issue
documents of title to the land, whereby
the Perak Menteri Besar’ s consent is
presently required for the transfer or
sub- lease of the land ;
(f ) the procurement by the company from

the Department of Immigration a
reasonable number of work passes and
immigration clearance for the entry into
and exit from the state of Perak of
workers and staff which the company
may require for the construction ,
installation, commissioning and efficient
management of the project mill.

6.2 PKNP shall treat the erection ,
completion and commissioning of the
project mill as a PRIORITY project and
shall generally assist the company in
obtaining the necessary approvals from the
appropriate authorities for the electricity and
water supplies and other necessary facilities.
Clauses 1, 2 and 3 of the use of land
agreement read as follows:

1 The company covenants and agrees that
subject to clause 2 below it will at its own
expense erect, complete and commission the
project mill by 31 January 1990 .
2 If the erection , completion or
commissioning of the project mill is delayed
Doyles Dispute Resolution Practice — Asia

One feature which stands out in the
provisions reproduced above is that despite the
ultimate right of the appellant to declare
default , the project was a sort of joint venture
project in the sense that the appellant under the
caption “ obligations of PKNP’’ was also given
the responsibility to assist the respondent in a
number of important matters like assisting the
respondent in procuring the right water and
electricity facilities from the relevant
government or statutory agencies.

In addition , cl 10 of the sale and purchase
agreement vests on the appellant the sole
responsibility of evicting squatters from the
land .
Looking at the provisions of the agreements
reproduced there was certainly a mutuality of
interest between the parties and there were
contractual liabilities on both the appellant and
the respondent to make the project a success.
An arbitration provision is contained in cl 13
of the sale and purchase agreement and cl 5 of
the use of land agreement . The arbitration
clauses are identically worded as follows:
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All disputes, differences and questions
which may at any time arise between the
parties
or their respective
hereto
representatives or assigns touching or
arising out of or in respect of this agreement
or the subject matter thereof shall be
referred to a single arbitrator. In case the
parties cannot agree upon a single arbitrator
then two arbitrators will be appointed one to
be appointed by each party to the agreement
in accordance with and subject to the
provision of the law relating to arbitration in
Malaysia as may be in force from time to
time.
As far as can be ascertained from the
affidavits filed there was a relative silence
between the parties after the launching of the
project although there is some evidence that
preliminary works were being undertaken by
the respondent. Despite the fact as stated earlier
that the project should be regarded as a sort of
joint project between the appellant and the
respondent , the appellant became agitated with
the apparent inaction of the respondent and as
the dateline was approaching nearer and nearer,
letters from the appellant to the respondent
became more and more urgent and threatening.
The following extract of a letter from the
solicitors of the appellant to the solicitors of the
respondent dated 7 December 1988 reflects
what appears to be a strained relationship
between the partners of the project during the
material period:

Delay in completion of the project mill

9 Your clients are under a contractual duty
to complete and commission the project mill
by 31 January 1990. The letter from
Whitefield Technical Services Ltd dated 25
July 1988 appears to be clear confirmation
that start up of the project can only be by the
end of 1990 and not earlier . Accordingly ,
the press statement to the effect that the mill
would be operative “ as scheduled ” by 1991
is not accurate.
10 We are fully aware of the fact that clause
2 of the use of land agreement contains a
provision for extension of time for
completion of the mill in certain situations.
If your clients are of the view that they are
entitled to any extension of time under this
clause, they would be well advised to put up
a formal application to our clients for the
with
supporting
extension
required

TI80-039

documentation rather than to assume that the
date has been extended .
There was no reply to this letter. Two more
letters were also sent. As time went on the
situation did not improve and on 2 October
1989 the solicitors for the appellant wrote to the
solicitors of the respondent indicating their
intention to declare default under cl 3 of the use
of land agreement and also under the sale and
purchase agreement. They wrote:
1 We refer to our letters to you dated 7
December 1988, 28 January 1989 and 23
March 1989 to which we have not received
any reply . Copies of these letters are
enclosed for your convenience.
2 We have been instructed to once again
draw your attention to the provisions of
clause 1 of the use of land agreement and
clause 5 of the sale and purchase agreement ,
both of which require that your client should
erect complete and commission the project
mill by 31 January 1990.
3 As at date hereof it appears that your
clients have not even commenced
construction of the project mill .
4 Our clients have instructed us to notify
you that they require your clients to strictly
comply with this provision , and that it is our
clients’ intention to take action to declare
your clients in default under clause 3 of the
use of land agreement , and also under the
sale and purchase agreement on 1 February
1990, unless the project mill has been
satisfactorily completed and commissioned
by that date or your clients have before that
date shown cause to the contrary to our
clients’ satisfaction .
5 Please acknowledge receipt of this letter.
On 1 February 1990, that is the very day
following the dateline provided in cl 1 of the
use of land agreement , the appellant took out a
writ asking for an order of the court for the
respondent to return to the appellant 11 land
titles as well as the memorandum of transfer
executed by the appellant and also for an order
to retransfer four land titles to the appellant and
for the discharge of the two charges given to
Public Bank Bhd with respect to the said titles.
The writ also sought alternatively for damages
for breach of contract .
The statement of claim alluded to the two
agreements referred to earlier and stated that to
© 1992 CCH international
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date the respondent had transferred four land
titles to its name and two of which were
charged to Public Bank Bhd and a further 11
land titles were still in the possession of the
respondent. The statement of claim also
referred to the show cause letter sent by the
solicitors of the appellant to the respondent on
2 October 1989 as to why the agreements
should not be terminated since the respondent
had failed to erect , complete and commission
the project mill by the dateline , 31 January
1990. It was finally alleged in the statement of
claim that the failure of the respondent to offer
an explanation for the delay or to request for
extension of time had left the appellant with no
alternative but to terminate the said agreements.
On 19 February 1990 the appellant took out a
summons-in-chambers for summary judgment
under O 81 of the Rules of the High Court
1980. On 29 June 1990 the respondent took out
a summons-in-chambers for an order of stay
pursuant to s 6 of the Arbitration Act 1950
( “ the Act ” ). Both
these summonsesin-chambers were finally heard together on 20
August 1990.
At the outset it may be observed that the
learned judge had to deal with two applications
which actually required him to apply different
formal criteria. The criteria for the grant of
summary judgment and for the grant of a stay
are not the same .
The practice normally followed is that if a
claimant believes that a defendant has nothing
to defend and cannot fend off the judgment he
may apply for summary judgment . However,
the enforcement of an arbitration clause would
depend at the very outset on the wording of the
arbitration clause itself .
A defendant on his part when facing similar
application can either put up a plausible
defence or obtain a stay by relying on an
arbitration clause. In this case the appellant in
the application for summary judgment believed
that die respondent had no answer to the claim
because the answer did not amount to a genuine
dispute or difference.
It is a well-settled principle of law that
parties cannot by contract oust the jurisdiction
of the courts but parties may , by contract ,
covenant that no right of action will accrue
until a third person (the arbitrator) has decided
on any difference which may arise between the
Scott v Avery .1 But the arbitration
parties

—
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clause we have with us here is not a Scott v
Avery1 clause in that sense. The only principle
involved in the present case is what is the
court’s attitude to an arbitration clause of the
nature that appears in the two agreements
reproduced earlier.

It is also a well-settled principle that where
parties have agreed to refer disputes for
arbitration and the court is satisfied that a
dispute exists , but one of the parties to the
contract commences an action to have the
matter determined by the court the prima facie
stand of the court is to stay the action and allow
the parties to go to the tribunal to which they
have agreed. In other words once the party
applies for a stay and there is a dispute within
the meaning of a valid and subsisting
arbitration clause the inclination of the court is
that effect should be given to the arbitration
clause .
However, what the appellant here is saying is
that the arbitration clause does not arise
because what the respondent is saying now
does not amount to a genuine dispute or
difference within the meaning of the arbitration
clause.
Section 6 of the Act reads:
In any party to an arbitration agreement or
any person claiming through or under him
commences any legal proceedings against
any other party to the arbitration , or any
person claiming through or under him , in
respect of any matter agreed to be referred
to arbitration , any party to the legal
proceedings may , before taking any other
steps in the proceedings, apply to the court
to stay the proceedings, and the court , if
satisfied that there is no sufficient reason
why the matter should not be referred in
accordance with the arbitration agreement ,
and that the applicant was at the time when
the proceedings were commenced and still
remains ready and willing to do all things
necessary to the proper conduct of the
arbitration , may make an order staying the
proceedings.
Although the language of s 6 of the Act is
not wholly identical with the language of s 4( 1 )
of the corresponding English Act the material
words are identical, namely , “ in respect of any
matter agreed to be referred to arbitration ” and
“ if satisfied that there is no sufficient reason
why the matter should not be referred in
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accordance with the arbitration agreement ” ,
and that the applicant was at the time when the
proceedings were commenced and “ still
remains ready and willing to do all things
necessary to the proper conduct of the
arbitration ” . They constitute the necessary
conditions before an order of stay is granted .
All the conditions to be fulfilled for an order of
stay are set out in paras 560-565 of 2
Halsbury' s Laws of England (4th Ed ).
In an application pursuant to s 6 of the Act,
the court had a discretion whether or not to
grant stay . Lord Denning in his dissenting
judgment in The Fuohsan Maru2 observed that
unlike the English Arbitration Act 1975 which
does not apply to domestic arbitration
agreements but only to international arbitration
agreements, under the English 1950 Act the
courts have a discretion whether to grant a stay
or not.

The language of s 6 of the Act is such that if
the party which opposes the application for stay
can show sufficient reason why the matter
should not go to arbitration , the court should
not normally grant stay . It is of course the court
which must be satisfied that there is sufficient
reason for the arbitration provision not to be
complied with .

The learned judge in this case would appear
to have approached the task before him by
considering the appellant’s contention that there
was no triable issue.

After examining the affidavits filed the
learned judge found the issues of facts to be
still in dispute and therefore concluded that the
matter should clearly be left to be tried. On the
arbitration dause the learned judge concluded
that the plaintiff , being party to the agreement ,
cannot now choose not to be governed by the
arbitration clause if the other party seeks to
enforce the arbitration clause. It was, he said ,
the prima facie duty of the court to act on the
agreement , citing Selbourne LC in Willesford v
Watson:3
If parties choose to determine for
themselves that they will have a domestic
forum instead of resorting to ordinary
courts, then , ... a prima facie duty is cast
upon the courts to act on such agreement.
Based on materials available the conclusion of
the learned judge on the triable issues is in our
view completely justified.

H80-039

The language used in the arbitration clause in
our case is very wide. It covers “ all disputes,
differences and questions” which may rise “ at
any time ” “ touching or arising out of or in
respect of ’ the contract between the parties and
they “ shall be referred ” to arbitration . We do
not think the arbitration clause can be
misunderstood as to what the actual intention of
the parties is, that is the parties had agreed to
go to arbitration to settle any dispute ,
difference or question .
In The Evje4 the arbitration clause there also
provided that all disputes from time to time
arising out of the contract shall be referred to
arbitration . The words “ arising out of ’ became
an issue of interpretation .
Viscount Dilhorne said at p 66:

In Heyman v Darwins Ltd [1942] AC 356
Lord Porter said that the words “ arising out
of a contract ” have a wider meaning than
the words “ under a contract , ” a view which
was repeated by Lord Justice Sellers in
Government of Gibraltar v Kenney [ 1956] 2
QB 410. Although the words are different , I
must confess my inability to “ discern any
difference in their content ” .
In Co-operative Central Bank Ltd v Haji Rosli
bin Haji Kamaruddin5 this court had to be
satisfied as to the meaning of the word
“ dispute ” to see whether the matter before the
court was a dispute “ touching the business of
the appellant ” and therefore fell to be settled in
accordance with the provisions of s 49(1 ) of the
Co-operative Societies Act 1948 . In the course
of its judgment this court adverted to
Arulandan v Malaysian Co-operative Insurance
Society Ltd? and Professor Dr A Kahar Bador &
Ors v N Krishnan & Ors7 which held that the
words “ dispute touching the business of the
co-operative society ” must be given a wider
interpretation . But as to what the meaning of
the word “ dispute ” is , Gujarat State
Co-operative Land Development Ltd v PR
Mankad & Anor* was followed in which the
word “ dispute” was defined in the following
terms:
The term “ dispute” means a controversy
having both positive and negative aspects. It
postulates the assertion of a claim by one
party and its denial by the other.
arbitration clause in our case as
emphasized earlier is very wide and does not

The

© 1992 CCH International

i

- - | Perbadanan Kemajuan Negeri Perak v Asean

5 2 92

Security Paper Mill Sdn Bhd
(1992) Doyles DR Reps (Asia

•Pacific) H80-039 ( Hashim Yeop A Sani CJ )

80,697

only speak of all disputes but also all company . A Railway Act empowering the
differences and questions which may arise not company to make the charge also enacted that
at any specific time but at any time.
any difference arising under the statutory
’
It was the appellant s contention that the provision shall be determined by an arbitrator
dispute or difference was never raised before to be appointed by the Board of Trade at the
the issue of the writ . On a proper appreciation instance of either party . The respondents gave
of the background this cannot be true . It may notice to defend the action on the ground that
not have been raised by the respondent but the county court had not jurisdiction to decide
there is ample evidence it was raised in the the matter as jurisdiction was ousted by the
various correspondences of the contractors of statute referred to. Earl of Halsbury LC said at
the respondent. For example, there was the p 81:
squatter problem which must surely be within
I propose to give no opinion upon the true
the knowledge of the appellant since vacant
construction of the statute, except this: that
possession was given only after a delay of one
a condition precedent to the invocation of
year. Looking at the affidavits filed , the
the arbitrator on whatever grounds is that a
squatter problem would seem to have prevented
difference between the parties should have
the study of the soil on the land and this fact
arisen; and I think that must mean a
was
consistently
reflected
the
in
difference of opinion before the action is
correspondences exhibited . On 4 June 1987 ,
launched either by formal plaint in the
about six months after the signing of the
county
court or by writ in the superior
agreements, Malata Engineering Consultants
courts.
Sdn Bhd wrote to the respondent complaining
of their inability to conduct site investigation to
In our view the absence of a developed or
commence building works because of the fully blown dispute or difference at the date of
presence of squatters on the land . On 6 the issue of the writ , is not a ground for
November 1987, the same consultants again refusing stay , if the court finds there is a
wrote to the respondent with the same dispute or difference, for to hold otherwise
complaint. Vacant possession was given to the would encourage a claimant who was subject to
respondent only on 1 December 1987. It was an arbitration agreement but who did not wish
contended by the respondent that the delay in to go to arbitration , to rush to court at an early
giving vacant possession was the cause of the stage in order to defeat the arbitration
inability to carry out exhaustive soil test by the agreement .
consultants and until the soil test could be
Once it is established that there has arisen a
completed the plans could not be approved .
That seems to us to be a fair contention , at this dispute or difference or question , the language
stage at least. A proper conclusion can only be of s 6 of the Act places on the plaintiff the
burden to show that it ought not to be referred
arrived at after a full hearing .
arbitration . As correctly stated by the learned
to
Apart from the delay of one year in granting
vacant possession , there was also the question judge, the fact that there is apparent weakness
of the appellant’s responsibility to arrange for in the respondent’s case should not be taken as
approval of the plans and electricity supply . It an excuse to brush aside an arbitration clause to
can be observed from the correspondence that which the appellant was a party and which was
the respondent made the necessary application being insisted on by the respondent.
for electricity supply to the Lembaga Letrik
Much has been said about the silence of the
Negara as early as 18 January 1988 after vacant respondent and the failure to respond to the
possession was granted on 1 December 1987 .
letters of the solicitors of the appellant
London and North Western and Great addressed to the solicitors of the respondent. In
Western Joint Railway Companies v JH our view the special relationship between the
Billington LtcP was cited on behalf of the appellant and the respondent as envisaged in
appellant to support their contention that a the provisions of the agreement reproduced
dispute must be raised by the respondent before earlier in the judgment , which provisions
the issue of the writ. In Billington,9 action was imposed on the appellant also to the duty to
brought to recover a certain sum of money as ensure the success of the project, destroys the
charge for services rendered by the railway effectiveness of the averments on the failure of
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the respondent to respond to the letters and the
failure to apply for extension of time.
To summarize, once the party asking for the
stay has satisfied the court that there is a
dispute, difference or question between the
parties within the meaning of the arbitration
clause, then it is a question of exercising the
discretion to grant or not to grant the stay . This
discretion of the court must of course be
exercised judicially and exercised according to
the proper principles of law. If the appellate
court is satisfied that the discretion was
properly exercised , the order granted should not
be disturbed.
Accordingly we dismiss the appeal with
costs.
We wish to make one observation . It is
regrettable that contractual provisions for

arbitration can sometimes be abused . We wish
to emphasize that surely it is not the intention
of s 6 of the Act to confer on a defendant the
privilege of delaying proceeding to enable him
to put off the day of judgment indefinitely . It
should be the duty of everyone involved to see
that the matter be expeditiously resolved .
The learned judge in his grounds of decision
has clearly expressed his view that there are
triable issues and the application for summary
judgment could not be entertained. He should
then have dismissed the application for
summary judgment. The order of stay is
upheld. Deposit to respondent to account of
taxed costs.

Appeal dismissed .

Footnotes:
1 Scott v Avery ( 1856) 5 HLC 811; 10 ER 1121 ( refd )
2 Associated Bulk Carriers v Koch Shipping Inc ; The Fuohsan Maru [1978] 1 Lloyds Rep; [1978] 2 All ER
254 ( refd )
3 Willesford v Watson (1873) LR 8 Ch App 473 ( refd)

4 The Evje [1974] 2 Lloyd’s Rep 57; [1975] AC 797 ( refd )

5 Co-operative Central Bank Ltd v Haji Rosli bin Haji Kamaruddin [1991] 2 MU 37 ( refd )
6 M Arulandan v Malaysian Co-operative Insurance Society Ltd [1987] 1 MU 485 ( refd)
7 Professor Dr A Kahar Bador & Ors v N Krishnan & Ors [1983] 1 MU 412 ( refd)

8 Gujarat State Co-operative Land Development Ltd v PR Mankad & Anor AIR 1979 SC 1203 ( refd)
9 London and North Western and Great Western Joint Railway Companies v JH Billington Ltd [1899] AC
79 ( refd )
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The Government wished to resume the site and commenced proceedings for possession alleging
breaches of the agreement by the investor

.

The court action came to an end when the Government enacted legislation which
effectively returned the property to the Government The legislation also provided a
mechanism under which the investor would be compensated

.

.

The legislation provided that compensation was to be assessed by an arbitrator with
reference to the “ market value” of the investor’s leasehold interest. The legislation stated that
the terms of the Commercial Arbitration Act 1984 (NSW) (“ the Act” ) were to apply to the
arbitration

.

The arbitrator handed down an interim and final award which provided the investor with
substantially less compensation than it had claimed

.

Subsequently, the investor commenced an action seeking leave to appeal against the
arbitrator’s award. The investor claimed that the arbitrator had made errors of law in the
award regarding the assessment of compensation The investor submitted arguments for both
the leave to appeal and the actual appeal at the same time

.

.

Before the arbitrator handed down his interim and final awards there had been an
amendment to the Act The amendment altered the requirements which needed to be
established if a party wanted the Court to grant leave to appeal against an award on a question
of law.

.

The new sec 38(5) required that the Court be satisfied, after considering all the
circumstances, that a determination of the question of law could have substantially affected the
rights of one or more of the parties (sec 38(5)(a)) In addition to this a party seeking leave to
appeal also had to show that there was:

.

—
—

a manifest error of law on the face of the award (sec 38(5)( b)(i)); or
strong evidence that the arbitrator or umpire made an error of law and that the
determination of the question may add, or may be likely to add, substantially to the
certainty of commercial law (sec 38(5)(b)(ii)).

The trial Court dismissed the investor’s leave application finding that the investor had
failed to satisfy the Court that there was a manifest error of law on the face of the award as
required by the new provisions The trial Court had stated that a manifest error was one
capable of being perceived in the award on a mere reading of the award without the benefit of
adversarial argument The investor appealed

.

.

.

.

Held: appeal dismissed

1. The arbitrator’s approach to the investor’s arguments and his conclusions on those
matters disclosed no error of law The requirements of sec 38(5) had not been satisfied and leave
to appeal had been rightly refused on the basis that there was no manifest error of law on the
face of the award nor strong evidence of an error of law made by the arbitrator

.

.

2. Section 38(5), prior to its amendment, had provided the Court with a broad discretion
to grant leave to appeal after considering all the circumstances of the case (Qantas Airways Ltd
v Joseland & Gilling (1986) 6 NSWLR 327, discussed ) There was no doubt, however, that the
width of the discretion described by the Court of Appeal in the Qantas case has been limited to
an extent by the amendments.

.

.

.

3 “ Manifest error ” indicates something evident or obvious rather than arguable
Contrary to the trial Court’s finding, there was nothing in the language of subsec (5), or in any
other material, to which consideration could have been appropriately given which would have
allowed the judge to proceed to determine the application without hearing argument
Doyles Dispute Resolution Practice
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Before leave is granted there should be powerful reasons for considering on a preliminary
basis, without any prolonged adversarial argument, that there is on the face of the award an
error of law . Of course the discretion of the Court as to whether or not it will grant leave
remains, and regard must be had to the requirement of sec 38(5)(a). The matters referred to
by Lord Diplock in Pioneer Shipping Ltd v BTP Tioxide Ltd (“ The Nema” ) (1982) AC 724
remain important factors in determining whether leave should be given.
4. The requirement contained in sec 38(5)(b)(ii ) that there be “ strong evidence that the
arbitrator . .. made an error of law” suggests what first might otherwise be called on the leave
application a strong prima facie case, and secondly an error of law not manifest on the face of
the award and demonstrable by evidence. The supplementary requirement that the question of
law be one that “ adds substantially to the certainty of the commercial law” indicates that the
question should be one of wider and greater importance than, for example, the construction of
a one-off clause in the context of a particular agreement between parties.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

BW Rayment QC with JP Gleeson (instructed by Aubrey F Crawley & Co) for the applellant.
K Mason QC with SJ Gageler (instructed by KH Roberts, Crown Solicitor for New South
Wales) for the respondent.
Before: Mahoney , Meagher and Sheller JJA .

Mahoney JA: The appellant company had a
sublease of the Luna Park site . In the ordinary
course the lease would end in the year 2011 . By
the Luna Park Site Act 1990 the lease was
terminated and the land was vested in the
Crown .
The Act provided that , in the events which
occurred , the company might claim compensation from the Crown in relation to the
determination of the lease. Specific provision
was made in relation to such a claim. The claim
was “ to be made and determined solely under
and in accordance with this Act ” : s 10(2).
Section 11 made particular provision in
respect of the assessment of compensation . As
far as is now relevant , it provided:
“ 11( 1 ) The
maximum
amount of
compensation that the lessee is entitled to
receive (apart from any compensation
determined under section 14) is the market
value, immediately before 6 June 1990, of
the estate or interest under the Luna Park
lease of the lessee.
(2) In assessing the amount of any such
compensation , the arbitrator is required to
have regard to the following matters in
relation to the Luna Park lease:
(h) any

other matter the arbitrator
considers relevant.”

K80-040

Sir Laurence Street was appointed arbitrator
for the purpose of assessing the compensation
to be paid . On 11 February 1991 he awarded
the company $3,500,000. The company has
claimed $23,000 ,000 and interest. It contends
that the arbitrator erred in his approach to the
assessment of compensation . It has sought,
under the Commercial Arbitration Act 1984 ,
leave to appeal against the award by which the
compensation was assessed . Rogers CJ of
Comm D refused leave to appeal . The company
has brought the matter before this Court .

The facts in relation to the award and the
proceedings in the Supreme Court are detailed
in the judgment of Sheller JA, which I have had
the privilege of reading . I agree with his
Honour’ s conclusions and generally with his
reasons. I shall add to what his Honour has said
some brief comments of my own .
The errors which the company claims were
made by Sir Laurence Street are in substance
two: that he failed to apply to the assessment
of the compensation either (as they were
described ) the “ marriage ” principle or the
Pointe Gourde principle.

Sections 10 and 11 of the Luna Park Site Act
make specific provision in relation to the
amount of compensation which may be
recovered . Section 11 limits the maximum
amount recoverable to “ the market value,

immediately before 6 June 1990, of the estate
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or interest under the Luna Park lease of the
lessee’ *. The purpose of that provision was to
specify the measure of compensation and to do
so definitively . It may have been the purpose of
the legislature to ensure that, for example,
claims could not be made upon a replacement
basis or any of the other special bases which the
law has developed: see generally Housing
Commission of New South Wales v Falconer
(1981) 1 NSWLR 547 at 549 et seq . However
that be, the compensation was limited to and ,
in the circumstances, was to be measured by
“ the market value” of the lease at the specified
time.
It may be that the possibility of “ marrying ”
the lease and the residuary freehold may be
seen as a factor in the assessment of market
value within s 11 . It may be that that possibility
would be a matter apt to affect what a willing
but not anxious purchaser of the lease would
offer for it . For this purpose it is not necessary
to distinguish between the different views of
the judges in the case on which the company
has placed reliance, Trocette Property Co Ltd v
Greater London Council (1974) 28 P & CR
408. In the present case, the amount by which
this factor would be likely to affect the market
price would , I think , be small .
But, as at present advised , I do not think that
such additional sum as would be awarded by
way of compensation upon the basis of the
Pointe Gourde principle would fall within the
term “ the market value ” in s 11( 1 ). The
market value, assessed in terms of Spencer v
The Commonwealth of Australia (1907) 5 CLR
418, is but one of the conventional measures of
compensation available to be used where the
use of it is appropriate. Whether the sum
awarded by reference to the Pointe Gourde
principle is conceptually to be seen as part of
the “ market price ” of property is doubtful . As
at present advised, I do not think that the
amount here claimed would fall within the
statutory phrase .
Therefore, if there was an error in the
reasoning of the arbitrator, it related only to the
inclusion of the “ marriage ” factor in the
compensation to be awarded . Such an error
would not, in the present case, warrant a
description such as “ manifest ” . It would, in
any event, not be one which , in my opinion ,
would warrant grant of leave to appeal or the
setting aside of the present award.
Doyles Dispute Resolution Practice
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I agree with the orders proposed by Shelter
JA .
Meagher JA: I agree with Shelter JA .

Shelter JA:
Introduction
The appellant , by leave , appeals from a
decision of Rogers CJ Commercial Division
dismissing an application by the appellant for
leave to appeal pursuant to s 38 of the
Commercial Arbitration Act 1984 against the
award of an arbitrator and dismissing the
appellant’s appeal against the award as
incompetent [1991 1 ADRD (Asia
Pacific)
1)80-027]. On the hearing of the appeal before
us the appellant limited its challenge to the
Chief Judge’ s refusal to grant leave to appeal
pursuant to s 38. It abandoned its claim to
appeal as of right.

•

The arbitrator was appointed on 12 October
1990. The hearing of the arbitration
commenced on 18 October 1990 and concluded
on 22 November 1990 prior to the commenceof
ment
the
Commercial
Arbitration
( Amendment ) Act 1990 (Act No 100 of 1990)
which amended , inter alia , s 38 of the principal
Act . The appeal raises the question , having
regard to s 30 of the Interpretation Act 1987 and
to such cases as Colonial Sugar Refining Co Ltd
v Irving (1905) AC 369, of whether s 38 in its
unamended or amended form applied to the
appellant’s application for leave to appeal . The
occasion for the exercise of the discretion
conferred by s 38 in its form prior to the
coming into operation of the amendment Act
has been dealt with by this Court in Qantas
Airways Ltd v Joseland & Gilling & Anor (1986)
6 NSWLR 327 at 333C. If the application was
governed by the section in its amended form
questions arise as to the meaning and effect of
die amended subsections. It will be necessary
to consider whether there is a manifest error of
law on the face of the award or strong evidence
that the arbitrator made an error of law and that
the determination of the question may add , or
may be likely to add , substantially to the
certainty of commercial law . His Honour held
that the application was governed by the section
as amended and concluded that there was no
manifest error of law on the face of the award.
The appellant urged before us that the section
in its unamended form applied to this award
and that, applying the Qantas Airways' test,
leave to appeal should have been granted .

•Pacific
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Alternatively the appellant submitted that there
was a manifest error of law on the face of the
award or strong evidence of an error of law.

In my opinion s 38 in its amended form
applied to die application for leave to appeal .
That conclusion raises for argument the difficult
problem of how in accordance with the
language of s 38, in its amended form , the
Court should approach an application for leave
to appeal .
Background facts
The facts set out in this section of the
judgment are taken from the arbitrator’s award .

In 1987 the appellant purchased for $25
million the sublease of the Luna Park
Amusement Park . The sublease was assigned to
the appellant on 10 December 1987 . Following
the assignment , the appellant became a
sublessee from the Crown of the site which
consisted of three parcels of land covering an
area of approximately 2.4 hectares and was
held under the Real Property Act . The
registered proprietors of the three parcels of
land were the Maritime Services Board , the
State Rail Authority and the Commissioner of
Main Roads , which had leased the land to the
Crown for a term of 30 years commencing on
15 July 1981. The Crown subleased the site to
the appellant’s predecessor in title, Harbourside
Amusement Park Pty Ltd , for a like term . For
ease of reference, though inaccurately , I shall
refer, as the arbitrator and judge at first instance
did , to the sublease as the lease and the leases
between the registered proprietors and the
Crown as the head leases.
The appellant was incorporated on 20
February 1987 as Prone Investments Pty Ltd . It
changed its name in May 1988 to Luna Park
Investments Pty Ltd and on 7 August 1988 to
its present name.

The use of the demised premises was
regulated by cl 4 of the lease which , so far as
relevant, provided:

“ 4.1(a) The Lessee, will not , without the
consent in writing of the Lessor first had and
obtained , use, or permit or suffer to be
used , the land hereby demised or any part
thereof otherwise than:
(i ) for the purpose of constructing ,
erecting , installing and placing thereon
the buildings , structures and facilities

1f 80-040

referred to in paragraph (b) of this
Subclause;
( ii ) for the purpose of using those

buildings,

structures

and

facilities

(together with any buildings, structures

and facilities referred to in the third
schedule and the land itself ) as an
amusement centre to provide, entertainment, amusement or recreation to
members of the public, and of carrying
on the business of conducting the
operations of that amusement centre; and
( iii ) (subject to Subclause 4.2) for any

purpose reasonably incidental to the
purposes referred to in subparagraphs ( i )
and ( ii ) of this paragraph .
4.2 The Lessee shall not use or permit or
suffer to be used the land hereby demised
for residential purposes , whether temporary
or permanent, unless for the purpose of
accommodating such security or safety
personnel as may be approved by the

Lessor.”

Accordingly the lease did not permit hotel
use whether of a commercial or tourist style of
the site . The covenants in the lease restricting
the use that might be made of the site were in
identical terms to corresponding covenants in
each of the three headleases , which equally
fettered the use the Crown might make of the
land . But in practical terms a decision by the
Government to vary , enforce or relax the
requirements of the three headleases could be
directly carried into effect.
greater part of the Luna Park site is
for “ recreational purposes” under the
Sydney Planning Scheme Ordinance
was published in the Government
Gazette on 19 April 1963. The arbitrator
concluded that this zoning did not permit
commercial , tourist style or hotel development
of the site either with or without the consent of
the North Sydney Council.
Two small portions of the site, not zoned for
recreational purposes, could be commercially
developed with the consent of the Council. One
of the two small portions of the site was zoned
“ Special Uses ‘D’ (Railways)” . In this area is
erected the building known as Coney Island . It
is part of a much larger title owned and used by
the State Rail Authority as an off-peak parking
The
zoned
North
which
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area for electric trains servicing the North
Shore line. A hotel could with the consent of
the Council be erected on this part of the site.
The other comparatively small portion of land
fronts on to Glen Street. Hotel development
presents no planning problem in relation to this
portion of the land , subject only to specific
constraints imposed elsewhere in the interim
development order, particularly the three-storey
standard and the floor space and maximum
commercial ratios. The arbitrator accepted the
evidence that these constraints rendered hotel
development on the land not viable . There was
no prospect of either the Council or the Land
and Environment Court on appeal from the
Council consenting to the commercial development of either of these portions of the site.
The Luna Park site had for many years been
used as an amusement park . Following a fire on
9 June 1979, which led to the closure of the
amusement park activities , and the lease of the
site to Harbourside Amusement Park Pty Ltd , a
substantial renovation and upgrading of the
amusement park facilities took place and Luna
Park reopened on 30 April 1982 .
The minutes of directors’ meetings of the
appellant in May and June 1987 show that at
that time the appellant was planning to
purchase the lease with a view to a substantial
development of the site. The arbitrator
concluded that such limited operation of the
amusement park activities as was carried out by
the appellant after the assignment to it of the
lease was very much subsidiary to its
development plans. The consent of the Minister
for Lands to the assignment of the leasehold ,
given by letter dated 17 December 1987,
expressly stated:
“ It should be emphasised that the decision
to approve the assignment should not be
taken to indicate agreement to any plans or
proposals that your company may have to
re-develop the site or vary its present use .
Any such proposals will require the
approval of the Government ...”
The board of the appellant decided to keep
Luna Park open during school holidays and to
review its economic feasibility in February
1988.
In the early part of 1988 it became apparent
to the board of the appellant that it was not
financially practicable to continue the
operations of the amusement park . The problem
Doyles Dispute Resolution Practice — Asia
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confronting the board was that under cl 6.1 of
the lease the lessee was obliged to keep Luna
Park open at least for certain specified periods
during specified hours on Fridays, Saturdays
and Sundays.

On 10 April 1988, after some communication between an officer of the appellant and the
Secretary of the Department of Lands, Luna
Park was closed. By letter dated 12 April 1988
the Secretary of the Department advised the
appellant that closure was permitted for a
period of up to one month and that “ closure of
the park beyond one month is dependent upon
Government approval to the proposed
re-development of the site ” . There followed a
series of negotiations between the appellant and
various officers of Government departments.
From time to time these negotiations included
ministerial
participation. The arbitrator
regarded it as plain that from the time of
closure in April 1988 up until May 1989 the
Government , through various representatives,
acquiesced in the continued closure of Luna
Park in contravention of cl 6.1 . This took place
in the context of ongoing discussions regarding
a proposed development of the site by the
appellant.
In September 1988 the North Sydney
Council submitted to the Government a draft
local environment plan which permitted the
redevelopment of the Luna Park leased area as
a tourism style development .
On 8 November 1988 occurred what the
arbitrator considered , from the appellant’ s point
of view , the high water mark of the negoti ations, namely a decision of a Cabinet
sub-committee recorded in the following
minutes:

•Pacific

“ It was agreed that:
( i ) the Government should allow the
existing Lessee to proceed with the
re-development of the Luna Park lease
area as a tourism style development
encompassing the preservation and the
integration of heritage items from the fun
park .
(ii ) a new lease for 99 years and financial
arrangements are to be negotiated with
the existing Lessee , Luna Park
Investments.
( iii ) the negotiating team for the lease
and financial arrangements is to be
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co-ordinated by the Department of State
Development.
(The method of ‘disposal’ will therefore be
‘lease by private treaty’, in accordance with
the ‘guidelines for the disposal of significant
assets including land’ , which have been
developed by the Department of State
Development). ”
It was agreed between the parties that this
decision had the effect of a Cabinet decision
and as such represented a determination of
Government policy .
The arbitrator found that by the end of
November 1988 the Council’s attitude to the
future of the site had changed but the
Department of State Development continued to
give consideration to the implementation of the
views of the Cabinet sub-committee . On 14
April 1989 a meeting of Government officers
was held at the Premier’s request “ to review
Luna Park options” . At that meeting it was
noted that before the future of the site could be
usefully considered the existing lease should be
determined . It was decided that property
consultants should be briefed to determine the
value of the residue of the lease so as to
establish a negotiating position for the
Government in seeking to buy out the balance
of the lease from the appellant. There was
reference to legislation as a “ fallback option ” .
The arbitrator said that it was plain:
“ that the officers who attended the 14 April
1989 meeting were considering ways of
obtaining vacant possession of the site with
a view to enabling the Government to carry
forward the proposal that had been agreed at
the Cabinet sub committee meeting on
8 November 1988, namely tourism style
development. The meeting of officers on
14 April 1989 was undoubtedly significant
in the ongoing development of Government
policy in relation to the Luna Park site . I am
not , however, persuaded that it has the
degree of significance that Promenade seeks
to place upon it. Its purpose was to review
options so as to enable the various ministers
to be fully briefed. It was not a decision
making, still less a policy making , meeting;
nor was Promenade involved . The meeting
reflects the current state of thinking of the
officers concerned. ”
On 26 April 1989 a meeting was held
between the Premier and two Ministers. At the

If 80-040
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commencement of that meeting attention was
directed to the integration of the SRA train park
land with the Luna Park site with a view to
considering the future of the two as a combined
site. The Department of Planning was to be
requested to prepare guidelines for the
combined site. A report of that meeting
prepared by a Government officer concluded:
“ CURRENT POSITION

requested at the meeting the SRA
•haveAs investigated
the legal requirements

for removing or closing rail lines and
advise verbally ( written advising to
follow ) that they consider that an Act of
Parliament is required to close the line .

•Two options are available:
( i ) attempt to put the Legislation to
close the line through Parliament; or
( ii ) proceed at this stage with the

Luna Park site on its own .

RECOMMENDATION
It is RECOMMENDED that:
( i ) Government proceeds at this time
with the redevelopment of Luna Park
on its own;
( ii ) State Development initiate
negotiations with the current lessee of
Luna Park to buy them out of their
lease; or
( iii ) Planning guidelines for the
combined site be completed to ensure
that any development of the Luna
Park site is compatible with long term
objectives of the development of
Lavender Bay. ”
The arbitrator found that in the months that
followed there were negotiations between the
Government and the appellant with a view to
buying out the unexpired term of the lease.
On 17 May 1989 the Minister for State
Development wrote to the appellant confirming
that the Government was currently investigating acquiring its interest in the remainder of
the lease. The letter advised that the obligation
on the appellant to operate the amusement park
would be suspended for the duration of the
negotiations. The negotiations continued but
there soon emerged a very substantial departure
between the value of the lease as asserted by
the appellant on the one hand and the value as

•
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asserted by the Government on the other. The
departure was due to differing legal advice to
the appellant and to the Government regarding
the use to which the site could be put.
Negotiations came to an end by the beginning
of August 1989.
On 1 September 1989 the Minister for State
Development wrote to Luna Park Investments
enclosing a formal notice of breach of cl 6.1 ,
requiring the breach to be remedied . Otherwise
the lessor claimed to be entitled to forfeit the
lease and to take possession of the premises
demised.
The arbitrator specifically found that it was
the Government’s bona fide intention at this
time that Luna Park should be reopened as an
amusement park whilst at the same time the
Government remained interested in the prospect
of combining the Luna Park site with the train
park to the north . The arbitrator referred to
statements made by the Premier in November
1989 and January 1990 to this effect. Although
later in point of time the policy that these
statements announced had been developing
over preceding months.
The arbitrator found that by the end of 1989
the Government’s policy had crystallised , as
was made plain in unmistakable terms by the
Premier in his public statements. By then and at
all times thereafter the Government wished to
acquire vacant possession of the site in order to
devote it to the public purpose that was in due
course formulated in more express terms in the
explanatory memorandum to the Luna Park Site
Bill. The Government’s primary approach was
to purchase the balance of the term from the
appellant. It was, at the same time, responsive
to a degree of public expectation that Luna Park
would be reopened as an amusement park .
By 5 June 1990 it was widely recognised that
the immediate attitude of the Government in
relation to Luna Park was that no commercial
development would be permitted. The
inference was that , if the leasehold were to
come to an end , the Government would not
permit commercial development , and that the
Luna Park site would be made available for
public enjoyment along some such lines as
were in fact enunciated in the explanatory
memorandum accompanying the Luna Park;
Site Bill. The arbitrator said:
“ I am satisfied that no prospective buyer
would have purchased the leasehold on 5
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June in anticipation that the government
would be prepared , in effect , to share with it
the enhanced commercial value of the site
that would flow from a negotiated surrender
of the lease to the government. It was
simply not on the cards that the government
would be interested in acquiring the
leasehold estate with a view to undertaking
a commercially advantageous project of
putting the site to its highest and best
commercial use. It follows that I am of the
view that the ‘marriage value’ approach is
not appropriate or permissible on the facts
of the present case . Any prospective
purchaser would have recognised that the
government was driven by public and
political considerations and not in any
degree by commercial considerations in
relation to the Luna Park site . ”
The arbitrator found that between the end of
1987 and 5 June 1990 there had been an
escalation in public expectation that the Luna
Park site would not be made available for
commercial development , to which , with some
exceptions , government attitudes up to
ministerial levels have been responsive .
The Luna Park Site Act
The Luna Park Site Act was assented to on 28
September 1990 and came into force on the
date of assent except for Pt 2 and 3 which were
proclaimed to commence on 12 October 1990.
The long title of the Act was “ An Act to return
the Luna Park site to the people of New South
Wales and to provide for its future
management; to deal with the payment of any
compensation which may be payable to the
lessee of the site; to repeal the Luna Park Site
Act 1981 ; and for other purposes” . Section 3 of
the Act stated the object of the Act in the
following terms:
“ The object of this Act is to return the Luna
Park site to the people of New South Wales
and to ensure that Luna Park and the
associated harbour foreshore remain
available and accessible for the enjoyment
of the people of New South Wales.”

Section 5 in Pt 2, dealing with the dedication
of the Luna Park site, provided for the vesting
of the site in the Crown and its dedication for
the purposes of public recreation , public
amusement and public entertainment. The Luna
Park lease, if it was in force on the
commencement of the section , terminated on
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the commencement of the section . By s 6 on
and from the commencement of the section , the
Crown Lands Act 1989 applied to and in respect
of the land.

Part 3 of the Act established the Luna Park
Reserve Trust which was to be taken to have
been directed by the Minister under s 112 of the
Crown Lands Act to prepare a plan of
management of the Luna Park Reserve.
Part 4 of the Act is headed “ Compensation ”
and included the following sections:

“ Claim for compensation by the lessee
10( 1) The lessee may claim compensation
from the Crown in relation to the
determination of the Luna Park lease ,
whether under this Act or otherwise, or the
vesting of the land comprising the Luna
Park site in the Crown under section 5, as
the case may be .
( 2) Any such claim is to be made and
determined solely under and in accordance
with this Act.
(3) This section does not entitle the lessee to

claim compensation from the Crown if ,
before the commencement of this section , a
court has found that the Luna Park lease has
been determined ( by forfeiture or otherwise )
and a court has found that the lessee is not
entitled to relief against determination of the
lease .
Assessment of compensation

11(1 ) The maximum amount of compen sation that the lessee is entitled to receive
(apart from any compensation determined
under section 14) is the market value ,
immediately before 6 June 1990, of the
estate or interest under the Luna Park lease
of the lessee .
(2) In assessing the amount of any such
compensation , the arbitrator is required to
have regard to the following matters in
relation to the Luna Park lease:
(a) whether or not the lease had been
determined (by forfeiture or otherwise)
before, on or after 6 June 1990;
(b) if the lease had been so determined,

whether there was any entitlement of the
lessee to relief against the determination
of the lease;
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(c) if the lease had not been so
determined , whether or not the lease was
capable of being determined (by
forfeiture or otherwise) at any time
before, on or after 6 June 1990;
(d ) any outstanding liability under the

lease of the lessee to the lessor;
(e) any liability in damages in relation to
the lease of the lessee to the lessor;
(f ) the cost of carrying out any work

which the lessee may , had the lessee
continued to occupy the land comprising
the Luna Park site for the balance of the
term of the lease , have been required to
carry out under the lease or any law;
(g) any reduction required to be made
under section 14(5) to the amount of any
compensation;

(h) any other matter the arbitrator
considers relevant .
(3) If the arbitrator finds that the Luna Park
lease had been or was capable of being
determined (by forfeiture or otherwise)
before , on or after 6 June 1990 and that the

lessee had no entitlement to relief against
determination of the lease, no compensation
is payable under this Act to the lessee. ”
Section 12 provided for the appointment of
an arbitrator and s 13 for the making of a claim
for compensation to the arbitrator. Sections 16
and 17 provided as follows:

“ Fees and expenses of the arbitrator
16. The lessee is not required to pay or to
make any contribution towards the fees and
expenses of the arbitrator, but is otherwise
subject to any order for costs that may be
made under the Commercial Arbitration Act
1984 by the arbitrator.
Application of the Commercial Arbitration
Act 1984
17(1) Except as provided by this Act or the
regulations , the Commercial Arbitration Act
1984 applies to and in respect of any
arbitration under this Act as if the lessee and
the Minister were parties to an arbitration
agreement.

2 (except section 9) of the
Commercial Arbitration Act 1984 and
sections 24, 25, 26, 44 and 45 of that Act

( 2) Part
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did not apply to or in respect of any
arbitration under this Act. ”
Part 5 of the Act is headed “ Miscellaneous”
and provided in s 18 for the Trust to have
vacant possession of the Luna Park Reserve.
It was common ground between the parties
that the lease, if not already forfeited by the
Government on or prior to 5 June 1990, was
determined under the Act. The arbitrator held
that it was not open to the Government to
forfeit the lease on or prior to that date in
reliance upon non-compliance with the
requirements of the notice of 1 September
1989. That conclusion was not challenged.
Arbitration

On 12 October 1990 Sir Laurence Street was
appointed arbitrator for the purposes of the Act.
He commenced the formal hearing of the
arbitration on 18 October 1990. The hearing
concluded on 22 November 1990. He delivered
his interim award on 11 February 1991 and his
final award on 12 March 1991 . I have
throughout this judgment treated and referred to
both as “ the award ” .
The appellant’s claim for compensation was
in the sum of $23 million plus interest. The
arbitrator’s final award was as follows:
“ ( i ) I determine the net compensation
payable by the Government to Promenade in
consequence of the determination by the
Luna Park Site Act , 1990 , of Promenade’ s
leasehold of the Luna Park site at
$3,500 ,000;

so much of the
said sum of $3,500,000 as is from time to
time unpaid from 12 October 1990 at the
same rate as that at which interest is payable
on a judgment debt of the Supreme Court of
New South Wales, such interest to be
deemed to form part of this award ;
( ii ) Interest is to be paid on

( iii ) The Government is to pay two thirds of
the costs of Promenade of the arbitration to

be taxed or settled as between party and
party . ”
The sum of $3,500 ,000 represented a
valuation based upon the income-earning
potential of the site as an amusement park this
in turn representing the amount placed on the
present value of the income stream subject to
the deduction of certain allowances which it is
unnecessary to detail . In arriving at this sum
Doyles Dispute Resolution Practice — Asia
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the arbitrator rejected what he described as the
appellant’s claim for a “ marriage value ”
increment and the appellant’s claim to have a
commercial development value.

Summonses in the Commercial Division
On 8 April 1991 the appellant filed two
summonses in the Commercial Division of the
Court, one of which sought an order under
s 38(4)( b) of the Commercial Arbitration Act
1984 granting to it leave to appeal to the Court
on certain questions of law said to arise out of
the interim and final awards. As already
mentioned Rogers CJ Comm D dismissed this
application . This Court granted the appellant
leave to appeal against his Honour’ s decision .
The court ' s control of arbitral awards
Historically there were in England prior to
the Arbitration Act 1979 a number of ways in
which the court could interfere in and control
arbitral awards . An arbitrator could with the
consent of the parties state a special case for the
decision of the court on any question of law
arising in the course of the reference or on an
award or on any part of it. Moreover the
arbitrator could be compelled by the court to do
so. The court also had an inherent power to
remit or set aside an award where there was an
error of law or more rarely fact on the face of
the award ; see generally Russell on Arbitration ,
20th edition , at p 283.

In New South Wales the Arbitration Act
1902 , as amended from time to time and until
repealed by the Commercial Arbitration Act
1984 , by s 9 empowered an arbitrator , unless
the arbitration agreement expressed a contrary
intention to state an award as to the whole or
part thereof in the form of a case stated for the
opinion of the court and by s 19 empowered an
arbitrator at any stage of the proceedings under
a reference and required the arbitrator, if so
directed by the court or a judge , to state a case
for the opinion of the court on any question of
law arising in the course of the reference , that
is to say to obtain a consultative opinion from
the court .
English law was almost unique in the degree
of interference it permitted the court in the
conduct of an arbitration .
“ Its provisions for the statement of awards
in the form of a special case for the decision
of the Court , whether consultative or final ,
which may be mandatory', differ not only
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from the law of most European countries,
but , as is well known, even from the law of
Scotland: see e .g. James Miller and Partners
Ltd v Whitworth Street Estates ( Manchester )
Ltd (1970) AC 583. Its provisions for
setting aside a speaking award for error of
law contained on its face, a development
initiated in 1802 in Kent v Elstob (1802) 3
East 18, have often been regretted and have
led to highly technical and unsatisfactory
refinements: see Giacomo Costa Fu Andrea v
British Italian Trading Co Ltd (1963) 1 QB
201 at 211.”

Per Mocatta J in Prodexport State Company for
Foreign Trade v ED & F Mann Ltd (1972 ) 2
Lloyd’s Rep 375 at 380 .
In 1973 the Court of Appeal decided The
“ Lysland ” ( 1973) QB 843. According to the
editors of Russell, 20th edition , it was
notorious after that decision that if a request
was made to an arbitrator to state a case it was
virtually inpracticable for him to refuse it
( pp 283-4).
It was said that this want of finality found
little favour with foreign parties who had
agreed to arbitration in the belief that it was
as final in England as it was in their own
countries. Disappointed expectations led to a
decline in arbitration work in England. The
major defect was the opportunity afforded to
the defeated litigant to prolong the dispute and
to put off the day when eventually he would
have to make payment to the other party . These
sentiments are discussed by the editors of
Russell at p 284. The editor of the 1978 19th
edition of Russell in his Preface spoke of an
unending war between two irreconcilable
principles , the high principle which demands
justice though the heavens fall , and the low
principle which demands that there shall be an
end to litigation . The tendency for the reasons
set out was towards the low principle, not,
however, so described , which was embodied in
s 1 of the 1979 Act as interpreted and applied
by the House of Lords in Pioneer Shipping Ltd
v BTP Tioxide Ltd ( The “ Nemo” ) (1982) AC
724.
The English Arbitration Act 1979
Section 1 ( 1 ) to (4) of the Arbitration Act
1979 was in substantially the same terms as s
38 of the Commercial Arbitration Act 1984 prior
to the 1990 amendment. In particular s 38(5)
mirrored subs (4) of the English Act.

H80-040

Subsection (5) of the English Act empowered
the Court on an application and in limited
circumstances to brder the arbitrator to state the
reasons for his award in greater detail and subss
(6A ), introduced in 1981 , and (7) required
leave to be given before any appeal lay to the
Court of Appeal from either the grant or refusal
of leave or from a decision of the High Court
on appeal . Such provisions are absent from the
New South Wales legislation .

In The *‘Nema ’ ' a dispute between charterers
and owners under a consecutive voyage
charterparty had been submitted to the
arbitration of a London maritime arbitrator “ of
great experience’’ . The dispute was as to
whether, as the owners claimed , their
contractual obligation to perform any further
voyages had been dissolved by frustration . The
arbitrator made an award in favour of the
owners, leave was given to appeal to the High
Court and the award set aside by Robert Goff J .
The Court of Appeal restored the award and an
appeal from the Court of Appeal was dismissed
by the House of Lords.
In a judgment with which the other members
of the House agreed Lord Diplock examined the
purposes behind the new procedure for judicial
review of arbitrators’ awards that was instituted
by the 1979 Act and considered how they
should be applied . As he noted most or many
disputes which are submitted to arbitration
involve some question of law ( p 736A ). The
judicial exercise of discretion in the case of a
dispute the parties have agreed to submit to
arbitration involved deciding between the rival
merits of assured finality on the one hand and
upon the other the resolution of doubts as to the
accuracy of the legal reasoning followed by the
arbitrator in the course of arriving at his award
having regard in that assessment to the nature
and circumstances of the particular dispute
( p 739G ). Lord Diplock considered that in
weighing the rival merits of finality and
meticulous legal accuracy there were several
indications in the Act itself of a parliamentary
intention to give effect to the turn of the tide in
favour of finality in arbitral awards at any rate
where this did not involve exposing arbitrators
to a temptation to depart from settled principles
of law ( p 739H ). He referred to the abolition by
s 1( 1 ) of judicial review (formerly certiorari )
for error of law on the face of the award and the
withdrawal by s 1(3) of the previous power of
an arbitrator to accede to a request to stay his
© 1992 CCH International
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award in the form of a special case if such
request were made by any party to the
reference. At p 740C Lord Diplock said:

“ Except when all parties to the reference
consent , the first part of section 1(4) placed
an absolute bar upon the grant of leave to
appeal unless the determination of the
disputed point of law would substantially
affect the rights of one or more parties to the
reference; and this, be it noted , even though
the point might have arisen under a standard
form contract and be of outstanding
importance to the trade generally . I find it
impossible to infer from the inclusion of a
power to impose conditions in the latter part
of the same subsection a parliamentary
intention that whenever that absolute bar did
not operate leave to appeal should be
granted, albeit that it might be made subject
to conditions . ”

“ Lysland ”

Section 3 of the Act , which , subject to
exceptions, enabled the parties to a reference to
exclude by agreement the right of appeal under
s 1 . gave effect to a reversal of public policy in
relation to arbitration as it had been expounded
in Czamikow v Roth , Schmidt and Co (1922)
2 KB 478 . Exclusion agreements , which oust
the statutory jurisdiction of the High Court to
supervise the way in which arbitrators apply the
law in reaching their decisions in individual
cases, are recognised as being no longer
contrary to public policy subject only to special
limitations imposed in the grant to limited
classes of contracts ( p 740G); compare s 40 of
the Commercial Arbitration Act .

Lord Diplock discussed the meaning of the
expression “ question of law ” . Its meaning in s
38 of the Commercial Arbitration Act 1984 has
been explained by this Court in Warley Pty Ltd
v Adco Constructions Pty Ltd ( unreported 30
November 1988) in the judgment of McHugh
JA (as he then was) with which Hope JA
agreed . The decision of the Court in Azzopardi
v Tasman UEB Industries Ltd (1985) 4 NSWLR
139 was applied . Leave to re-argue Azzopardi
having been refused by a majority of the Court ,
the President , who was the other member of the

—

’

Court, held he was bound by the decision in
Azzopardi .
Lord Diplock considered that the judicial
discretion should be exercised by applying
much stricter criteria than those stated in The

Section 1 (7 ) was , in his opinion , another
provision in favour of reaching finality
providing as it did stringent conditions imposed
upon a further appeal to the Court of Appeal
( p 740D).
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“ Where , as in the instant case, a question of
law involved is the construction of a
‘one-off clause , the application of which to
the particular facts of the case is an issue in
the arbitration , leave should not normally be
given unless it is apparent to the judge upon
a mere perusal of the reasoned award itself
without the benefit of adversarial argument,
that the meaning ascribed to the clause by
the arbitrator is obviously wrong. But if on
such perusal it appears to the judge that it is
possible that argument might persuade him ,
despite first impression to the contrary , that
the arbitrator might be right , he should not
grant leave; the parties should be left to
accept , for better or for worse , the decision
of the tribunal that they had chosen to
decide the matter in the first instance."
(p 742G-743A )
“ ... rather less strict criteria are in my view
appropriate where questions of construction
of contracts in standard terms are concerned . That there should be as high a
degree of legal certainty as it is practicable
to obtain as to how such terms apply upon
the occurrence of events of a kind that is not
unlikely may reproduce themselves in
similar transactions between other parties
engaged in the same trade, is a public
interest that is recognised by the Act
particularly in section 4. So, if the decision
of the question of construction in the
circumstances of the particular case would
add significantly to the clarity and certainty
of English commercial law it would be
proper to give leave in a case sufficiently
substantial to escape the ban imposed by the
first part of section 1(4) bearing in mind
always that a superabundance of citable
judicial decision arising out of slightly
different facts is calculated to hinder rather
than to promote clarity in settled principles
of commercial law . But leave should not be
given even in such a case , unless the judge
considered that a strong prima facie case
had been made out that the arbitrator had
been wrong in his construction; and when
the events to which the standard clause fell
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to be applied in the particular arbitration
were themselves ‘one-off events , stricter
criteria should be applied on the same lines
as those that I have suggested as appropriate
to ‘one-off clauses. ” (p 743D-F).
Subsequent cases in England suggest that the
application of these criteria in particular cases
presented problems; see, for example, The
“ Kerman ” (1982) 1 Lloyd’ s Rep 62 at 65 and
The “ Wenjiang ” (1982) 1 Lloyd’ s Rep 128 at
130. However, in Antaios Compania Naviera
S .A. v Salen Rederierna A.B . (1985) AC 191
the House of Lords again emphasised the
limited circumstances in which leave to appeal
from an award should be granted. At p 199B
Lord Diplock said:
‘‘Unless judges are prepared to be vigilant
in the exercise of the discretions conferred
upon them by sections 1 and 2 of the
Arbitration Act ... they will allow to be
frustrated the intention of Parliament, as
plainly manifested by changes in procedure
that these statutes introduced, to promote
speedy finality in arbitral awards rather than
that insistence upon meticulous semantic
and syntactical analysis of the words in
which businessmen happen to have chosen
to express the bargain made between them ,
the meaning of which is, technically , though
hardly commonsensically , classified in
English jurisprudence as a pure question of
law .”
Referring to The ” Nenia ” he continued
( p 199G ):
‘‘At that time the way in which the
Parliamentary intention was being thwarted
was by parties to arbitrations applying
for leave to appeal from any award that
involved a question that was even remotely
arguable as to the construction of the
relevant contract, and by some , though not
all , commercial judges following a policy of
granting leave in virtually all such cases,
albeit upon conditions as to provision of
security for, or payment into court of , the
whole or a substantial part of the amount of
the award .”
The Commercial Arbitration Act 1984
Prior to the commencement of the
Commercial Arbitration ( Amendment ) Act 1990
(Act No 100 of 1990) s 38 of the Commercial
Arbitration Act 1984 provided as hereunder set
out:

180-040
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‘‘38( 1) Without prejudice to the right of
appeal conferred by sub-section (2), the
Court shall not have jurisdiction to set aside
or remit an award on the ground of error of
fact or law on the face of the award.
(2) Subject to sub-section (4), an appeal
shall lie to the Supreme Court on any
question of law arising out of an award.
(3) On the determination of an appeal under
sub-section ( 2) the Supreme Court may by
order
(a) confirm , vary or set aside the award;

—

or
( b) remit the award, together with the

Supreme Court’ s opinion on the question
of law which was the subject of the
appeal , to the arbitrator or umpire
for reconsideration or, where a new
arbitrator or umpire has been appointed ,
to that arbitrator or umpire for
consideration ,
and where the award is remitted under
paragraph (b) the arbitrator or umpire shall ,
unless the order otherwise directs , make the
award within three months after the date of
the order.
(4) An appeal under sub-section (2) may be
brought by any of the parties to the
arbitration agreement
(a) with the consent of all the other
parties to the arbitration agreement; or
( b) subject to section 40 , with the leave
of the Supreme Court .
(5) The Supreme Court
(a ) shall not grant leave under
sub-section (4)( b) unless it considers
that , having regard to all the
circumstances, the determination of
the question of law concerned could
substantially affect the rights of one or
more of the parties to the arbitration
agreement; and
(b) may make any leave which it grants
under sub-section (4)(b) conditional
upon the applicant for that leave
complying with such conditions as it
considers appropriate.
(6) Where the award of an arbitrator or
umpire is varied on an appeal under
sub-section (2), the award as varied shall

—

—
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have effect (except for the purposes of this
section) as if it were the award of the
arbitrator or umpire. ”
While , as I have mentioned, the language of
the first four subsections of s 1 of the English
Act was in substance repeated in s 38 of the
Commercial Arbitration Act 1984 a different
view of the approach to be taken to an
application for leave to appeal under the section
was taken by this Court in Qantas Airways Ltd v
Joseland & Gilling & Anor. McHugh JA, who
delivered the judgment of the Court , said at p
333:
“ We are not convinced that the statements
of Lord Diplock , based as they are on a
different background , are applicable to s 38
of our Act . The matters to which Lord
Diplock refers are important factors in
determining whether leave should be given .
But the exercise of the discretion conferred
by s 38 does not depend on whether the
claimant has made out a strong prima facie
case or fulfilled the other requirements to
which his Lordship refers. It is a discretion
to be exercised after considering all the
circumstances of the case. ”

from obtaining such moneys by arbitral
error which is not corrected . In New South
Wales it is notorious that in large
construction contracts the profit margins are
often small . Principals are wary about
unexpected windfalls to a contractor as a
result of an erroneous but arguable
interpretation of a contract . ”
By contrast Mr J Steyn QC (as he then was) ,
at p 2 of the English section of the International
Handbook on Commercial Arbitration , referred
to an estimate of something like 10 ,000
arbitrations current in the United Kingdom
immediately before the promulgation of the
1979 Act , mostly international and mainly in
London , the majority of which were in the
maritime and commodity fields.

The 1990 amendment of section 38

Section 38 was amended by Schedule 1 (6 ) of
the Commercial Arbitration ( Amendment ) Act
1990, by omitting subss (5) and (6) and
inserting instead:

The Full Court of the Victorian Supreme Court ,
Appeal Division , in Leighton Contractors Pty
Ltd v Kilpatrick Green Pty Ltd ( 1991) 1 ADRD
( Asia Pacific) 1( 80-034 agreed with what was
said by McHugh JA .

•

The different background is discussed by
Smart J in Abignano Ltd v Electricity
Commission of New South Wales (1987 ) 3 BCL
290 at 297 where his Honour said:
“ In contrast to the London situation , there
are relatively few international arbitrations
in either New South Wales or Australia . The
great majority of arbitrations here concern
local building and engineering disputes. To
date many of the matters relating to these
which have come before the courts involve
the construction of local contracts.
Arbitrations of such local disputes are
designed to achieve a private, prompt and
speedy hearing and to lead to an early
finality with restricted rights of appeal . This
enables both parties to know where they
stand and to carry on with their business.
While a contractor often needs to have any
money to which it is entitled without delay
so as to carry on with its business and other
projects, it does not wish to be precluded
Doyles Dispute Resolution Practice — Asia •Pacific

“ ( 5) The Supreme Court shall not grant
leave under subsection (4)( b) unless it
considers that:
(a )
having
regard
the
to
all
circumstances, the determination of the
question of law concerned could
substantially affect the rights of one or
more parties to the arbitration agreement;
and

( b) there is:
( i ) a manifest error of law on the face
of the award; or
( ii ) strong evidence that the arbitrator

or umpire made an error of law and
that the determination of the question
may add , or may be likely to add ,
substantially to the certainty of
commercial law .
(6) The Supreme Court may make any leave
which it grants under subsection (4)( b)

subject to the applicant complying with any
conditions it considers appropriate.
(7) Where the award of an arbitrator or

umpire is varied on an appeal under
subsection (2), the award as varied shall
have effect (except for the purposes of this
section ) as if it were the award of the
arbitrator or umpire. ”
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In his second reading speech the then
Attorney General said that one of the major
objectives of this uniform legislation was to
minimise judicial supervision and review . “ If
arbitration is to be encouraged as a settlement
procedure and not as a dry run before litigation ,
a more restrictive criterion for the granting of
leave is desirable and the parties should be left
to accept the decision of the arbitrator whom
they have chosen to decide the matter in the
first place. ” The added requirements of
manifest error of law on the face of the award
or strong evidence that the arbitrator made an
error of law and that the determination of the
question may add substantially to the certainty
of commercial law suggest that the draftsman
was seeking to constrain the exercise of court
control over arbitral awards in the manner
described by the House of Lords in The
“ Nema ” . A manifest error of law on the face
of the award may be an error which would be
apparent to the judge upon a mere perusal of
the reasoned award itself without the benefit of
adversarial argument. A determination which
adds substantially to the certainty of
commercial law may be a determination of a
question of the construction of a contract in
standard terms rather than the construction of a
one-off clause. In such a situation , strong
evidence that the arbitrator made an error of
law may equate with a strong prima facie case
that the arbitrator had been wrong in his
construction .
In his judgment Rogers CJ Comm D referred
to the February 1988 report of the Working
Group requested by the Standing Committee of
Attorneys General to review the operation of
the uniform arbitration legislation . This group
recommended that “ s 38(5) be expanded to
specify the circmstances in which a court may
exercise its discretion under s 38(4) to grant an
application for leave to appeal . In particular ,
s 38(5) should incorporate the guidelines
enunciated in The lNema’ and other relevant
authorities with the effect that leave may only
be given if an error of law is apparent on the
face of an award without hearing argument ” .
His Honour concluded , I think , with respect ,
correctly , that the legislature intended to reject
the broad discretionary approach prescribed by
the judgment in Qantas.
His Honour also referred to what he
described as the legislature’ s intention to
overcome a latent problem in applications for

1180-040

leave which had its genesis in the decision of
the English Court of Appeal in Universal
Petroleum Co Ltd v Handels Und Transport
GmbH ( 1987 ) 1 WLR 1178 . To what extent on
an application for leave to appeal can either
party go behind the award and refer to the
materials before the arbitrator for the purpose
of supporting or resisting the application ?
In concluding that extrinsic material was
inadmissible on an application for leave to
appeal the Court of Appeal referred to the
expression , found also in s 38(2), “ arising out
of an award ” . In the language of Robert Goff
U in The " Barenbels” ( 1985) 1 Lloyd’s Rep
528 at 531:
“ If such an appeal is to be brought , it must
in our judgment be based upon material
which is contained in the award and reasons
of the arbitration tribunal, and cannot be
based on extraneous evidence as is done
where, for example, it is sought to allege
misconduct on the part of an arbitrator . ”
The Court of Appeal in the Universal
Petroleum case accepted , however, that
extrinsic evidence could be used not for the
purpose of seeking to obtain the reversal of an
award by raising questions of law which did not
arise out of it but in order to inform the court
about matters with which the arbitrator had ex
hypothesi failed to deal , which should lead the
court to refuse leave to appeal on the ground
that leave to appeal would in any event not lead
to a different outcome from the arbitrator’ s
conclusion and could therefore not substantially
affect the rights of the parties.
In Warley Pty Ltd v Adco Constructions Pty
Ltd , at first instance (1989) 5 BCL 141 at 147 ,
Smart J remarked that it was not wholly
satisfying or sensible that a respondent could
support an award by referring to evidence,
materials and issues with which the arbitrator
did not deal to show that the respondent would
have probably won on those thereby leading to
a refusal of leave while the applicant could not
refer to such matters to show that if those
matters had been determined he would or may
well have won . When the case reached this
Court , because it was held that there was no
question of law raised , it was unnecessary to
determine whether, if there were an error of
law , it arose “ out of an award ” , though Kirby
P thought it was arguable that the English
approach was too restrictive, certainly in the
context of the New South Wales Act. The
© 1992 CCH International
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—

approach of the Court of Appeal in the
Universal Petroleum case was applied by
Brownie J in Graham Evans & Co Pty Ltd v SPF
Formwork Pty Ltd (1991 ) 1 ADRD (Asia
Pacific) 180-023.

there was no contemplation of continual
arbitrations;

—

the minds of those passing the legislation
would assume they were referring to an
existing regime; and

•

This history may explain in part the
introduction , as a basis lor granting leave, that
there be “ strong evidence that the arbitrator .. .
made an error of law ” . But it does not do so in
any satisfactory manner since the limitation in
subs (2) remains , namely that the appeal lies
only “ on any question of law arising out of an

award ” .

There is however no doubt that the width of
the discretion described by this Court in the
Qantas case has been limited to an extent. I
shall return to consider the meaning of the
amended s 68.

The ambulatory effect of section 17 of the Luna
Park Site Act
The Commercial Arbitration ( Amendment )
Act 1990 commenced on 25 January 1991 . Part
4 of the Luna Park Site Act commenced on the
date of assent , 28 September 1990 , and
provided by s 17 for the application of the
Commercial Arbitration Act 1984 to any
arbitration under the Luna Park Site Act “ as if
the lessee and the Minister were parties to an
arbitration agreement ” .

Despite the provisions of s 68( 1) of the
Interpretation Act 1987 that: “ In any Act
or instrument, a reference to some other Act or
instrument extends to the other Act or
instrument, as in force for the time being ” , the
appellant urged upon us that s 17 was not
ambulatory in effect and accordingly it was the
Commercial Arbitration Act 1984 in its form as
at 28 September 1990 that was in force and not
the Act, and in particular s 38, as amended .
The argument requires demonstration of a
contrary intention that s 68( 1 ) of the
Interpretation Act does not apply to s 17; see
s 5( 1 ) of the Interpretation Act . The appellant
relied upon a number of matters:

—

since the statute was one for resumption ,
rights conferred by way of appeal would not
lightly be taken away or varied .

In my opinion none of these matters nor all
or any of them taken together demonstrates a
contrary intention such as to displace the
operation of s 68( 1 ). The sections mentioned
are concerned either with the identity of the
arbitrator or procedural matters. I do not think
that the express reference to them voids the
operation of s 68( 1 ). Nor do I think the other
matters relied upon advance the contention . As
is pointed out in Pearce & Geddes , Statutory
Interpretation in Australia , 3rd edition , para
6.19 , “ if the provisions incorporated are to be
fixed as at the date the referring legislation is
made , this will need to be spelled out ” . If s 17
were not intended to have an ambulatory effect
it would have been a simple matter to say so.

Intended application of 1990 amendment
The appellant submitted that, even if s 17
had an ambulatory operation , s 38 in its preamendment form applied to this application for
leave to appeal.

Section 5 of the Commercial Arbitration
( Amendment ) Act 1990 provides:

—

the sections mentioned in s 17( 2) direct
the mind to the form of the Act as then in
force;

—
—

the Luna Park Site Act envisaged that the
arbitration would be over relatively quickly
in this regard reference was made to ss
12 and 13(4);
Doyles Dispute Resolution Practice — Asia
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“ 5(1 ) Subject to this section , the
amendments made by this Act apply in
relation to an arbitration agreement
( whenever made ) and an arbitration under
such an agreement.
(2) The amendment made by Schedule 1 ( 2)
does not apply in relation to arbitration
proceedings that were commenced before
the commencement of that amendment .

Section 26 of the Commercial
Arbitration Act 1984 as in force before the
commencement of Schedule 1(3) continues
to apply in relation to:

(3)

(a) an order made under that section
before that commencement; or

( b) an application pending under that
immediately
before
section
that
commencement.’’

80-040
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The section demonstrates a clear intention
s 5(2) of the Interpretation Act ) that
the amendments made by the Act apply in
relation to arbitration agreements whether made
before or after its commencement and to
arbitrations under such agreements. Subsection
(2) makes it clear that the Act applies to
arbitration proceedings commenced before the
commencement of the Act , except to the extent
expressly described . Thus 1 do not think that , in
the case of an arbitration agreement or
proceedings thereunder, any right to have the
application for leave to appeal considered on
the basis of s 38 in its pre-amendment form is
preserved by s 30 of the Interpretation Act .
However the appellant argues that there was
not in this case an arbitration agreement within
the meaning of s 5 and therefore that section
does not apply to these proceedings. In the
result, it is argued , that the right as described in
the pre-amendment section is preserved and
reliance is placed upon such cases as Colonial
Sugar Refining Co Ltd v Irving (1905) AC 369.
Section 3(4) of the Commercial Arbitration
Act 1984 provides:
“ Subject to this section , this Act shall apply
to arbitrations provided for in any other Act
as if
(a) the other Act were an arbitration
agreement;
(b) the arbitration were pursuant to an
arbitration agreement; and
(c) the parties to the dispute which , by
virtue of the other Act , is referred to
arbitration were the parties to the
arbitration agreement ,
except in so far as the other Act otherwise
indicates or requires.”
The appellant argues that s 5(1 ) of the
Commercial Arbitration ( Amendment ) Act 1990
refers to an actual arbitration agreement and not
one deemed to be so by s 3(4) of the principal
Act. This argument proceeds on the basis that
the words “ as if ’ in s 3(4) like “ deemed ” in
some of its uses introduce a fiction or
abnormality of terminology; see, for example,
Hunter Douglas Australia Pty Ltd v Perma
Blinds (1969-1970) 122 CLR 49 at 65 and 67;
Re Application of News Corporation Ltd (1987)
15 FCR 227 at 239. It is submitted that the
expression “ arbitration agreement ” in s 5
means one in its true and not fictional sense.
(compare
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In my opinion s 5 when it refers to an
arbitration agreement embraces an arbitration to
which , by virtue of s 3(4) of the principal Act ,
the principal Act applies as if it was an
arbitration agreement. Some doubt was sought
to be cast upon this view by use of the words in
parentheses in s 5( 1 ) “ whenever made ” . But
the effect of s 3(4) is that where another Act
provides for an arbitration the other Act is to be
treated as an arbitration agreement, the
arbitration as being pursuant to an arbitration
agreement and the parties to the dispute which
by virtue of the other Act is referred to
arbitration were the parties to the arbitration
agreement. No doubt if it mattered the
arbitration agreement assumed pursuant to this
provision is made when the other Act
commences.
In my opinion s 38 in its amended form
applies to the present application for leave to
appeal .
Meaning and effect of section 38 as amended
In applying s 38 as amended a construction
that would promote the purpose or object
underlying the Act must be preferred to a
construction that would not promote that
purpose or object; s 33 of the Interpretation Act
1987 . Further in the interpretation of the
provision , if any material not forming part of
the Act is capable of assisting in the
ascertainment of the meaning of the provision
consideration may be given to that material to
determine its meaning if the provision is
obscure; s 34(1 )(b)( i ) of the Interpretation Act
1987 . The expression “ error of law on the face
of the award ” is one of a type well known to
courts . The award having been examined the
question is whether there is apparent (and such
is the denotation of the word “ manifest ” ) an
error of law . “ Manifest error” is an expression
sometimes used in reference to reasons given
by judges or the approach taken by juries; see
for example s 107(c)(iii ) of the Supreme Court
Act 1970 and the judgments of Kirby P in
Azzopardi v Tasman UEB Industries Ltd at 151
and Otis Elevators Pty Ltd v Zitis (1986) 5
NSWLR 171 at 181. It is used to indicate
something evident or obvious rather than
arguable; see generally per McHugh JA in
Larkin v Parole Board (1987) 10 NSWLR 57 at
70-71. Nothing more is to be learnt from the
language used but of course the discretion of
the court as to whether or not it will grant leave
remains and regard must be had to the
© 1992 CCH International

8- 10-92

Promenade Investments Pty Ltd v NSW
(1992) Doyles DR Reps ( Asia Pacific) 180-040 ( Shelter JA )

•

requirement of subs 5( a ). The matters referred
to by Lord Diplock in The “ Nema" remain
important factors in determining whether leave
should be given .
However I have difficulty in defining the
significance of an error of law by reference to
whether it is apparent to a judge upon a mere
perusal of the reasoned award itself without the
benefit of adversarial argument . I understand
the views expressed that decisions on questions
of law should be left to the arbitrator with
minimal interference by the courts unless the
arbitrator may be establishing an erroneous
precedent on a matter of law which may affect
other cases between other parties as for
example where the question concerns the
construction of a contract in standard terms.
But the paragraph requires a determination as to
whether or not there is a manifest error on the
face of the award and I do not see why a judge
should be required to do that without
adversarial argument . If the judge concludes
after argument that there is not such an error of
law an application based on this ground fails. If
there is such an error of law , a question arises
as to whether as a matter of discretion leave
should be granted and the point made by
Brownie J at p 80 ,501 in Graham Evans & Co
Pty Ltd v SPF Formwork Pty Ltd would , for
example, have to be taken into account:
“ ... if an appellant asserts that an arbitrator
committed an error of law , in that the
reasons for the award omit any reference to
some essential ingredient in the chain of
reasoning necessary to support the award ,
it would be wrong to exclude evidence
showing that the matter not mentioned in the
arbitrator's reasons was conceded on the
hearing of the arbitration . To exclude that
evidence would be to convert a correct
decision into one which would then be
presumed to be incorrect , and would impose
upon the arbitration system a need for the
arbitrators to frame their reasons for making
awards with a degree of formality which is
quite foreign to the spirit of the Act . ' '
There is nothing , in my opinion , in the
language of the subsection or in any other
can
which
consideration
material ,
to
appropriately be given pursuant to the terms of
the Interpretation Act which would allow the
judge to proceed to determine the application
without hearing argument . However as
McHugh JA pointed out “ manifest", in the
Doyles Dispute Resolution Practice — Asia
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context of the subsection , which contemplates
the grant of leave before an appeal can be
pursued , connotes an error of law that is more
than arguable. There should , in my opinion ,
before leave is granted be powerful reasons for
considering on a preliminary basis , without any
prolonged adversarial argument , that there is on
the face of the award an error of law .
Assuming that there is not a manifest error of
law on the face of the award it may be argued
that there is strong evidence that the arbitrator
made an error of law and that the determination
of the question may add , or may be likely to
add , substantially to the certainty of
commercial law . The requirement that the
question be one the determination of which
may add substantially to the certainty of
commercial law indicates that it should be one
of wider and greater importance than , for
example, the construction of a one-off clause in
the context of a particular agreement between
the parties . One can discern here the sort of
limitation which Lord Diplock had in mind .
The expression “ commercial law" should be
given no narrow construction . The expression
“ strong evidence that the arbitrator . .. made an
error of law" suggests first what might
otherwise be called on the leave application a
strong prima facie case and second an error of
law not manifest on the face of the award and
demonstrable by evidence . The amendment
may have been intended to redress in part the
balance which Smart J in Warley' s case at
p 147 described as not wholly satisfying or
sensible and to enable not merely the
respondent to support the award by reference to
extrinsic material but the applicant to seek
leave to reverse it by reference to such
material . However an appeal lies only on a
question of law arising out of the award . The
reconciliation of subs ( 2 ) and (5 )( b)( ii ) must
await an appropriate case .
The arbitrator ' s valuation
The arbitrator found that without the
incorporation of a hotel providing residential
accommodation there was no commercially
viable redevelopment practicable for the Luna
Park site and that a residential hotel was
forbidden under the lease and headleases as was
commercial development and also, on the
greater part of the site , by the North Sydney
Planning Scheme Ordinance with or without the
assent of the Council . In short all of the lease
and town planning controls permitted was use
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of the site as an amusement park . It was
submitted to us that the expression in the North
Sydney Planning Scheme Ordinance “ recreational purposes" and purposes “ ordinarily
incidental or subsidiary thereto" could embrace
what was described as a Club Med facility and
was not limited in respect to this site so as to
prevent its use other than for an amusement
park . To the extent that the arbitrator held
otherwise it was said that it was arguable that
he was in error . This submission was put in the
briefest of terms. In my opinion it did not
demonstrate a manifest error of law or an error
of law of which it could be said there was
strong evidence .
The arbitrator had to determine what the
market value of the appellant ’ s estate or interest
under the lease was on 5 June 1990 in
accordance with s l l ( l ) of the Luna Park Site
Act . Accordingly the value to be placed on the
leasehold interest was the amount which a
hypothetical prudent purchaser would , on 5
June 1990 , have paid for that leasehold estate
with a view to putting it to its highest and best
commercial use. At that date , the arbitrator
having ruled out any real contingency of the
highest and best use being evaluated by the
hypothetical purchaser as including commercial
development of the site , the only use that a
hypothetical purchaser could , in his view , have
contemplated making of the leasehold estate
was use as an amusement park in accordance
with the requirements of the lease . That was the
highest and best use for which , in a practical
sense , the leasehold could be used . This in the
arbitrator 's view required a consideration of the
value to be placed on its income-earning
potential . The respondent contended that that
alone would yield the compensation payable to
the appellant .
As against this the appellant asserted that it
was entitled to a further substantial amount
over and above the income potential earning
value derived by applying what was described
as a “ marriage value" approach . The appellant
also placed reliance upon what was referred to
as the Pointe Gourde principle .

The appellant 's submission involved two
steps, similar to the two points described in the
judgment of Lawton LJ in Trocette Property Co
Ltd v Greater London Council ( 1974) 28 P &
CR 408 at 420:

H80-040

^

on the
basis of a hypothetical merger or marriage
of the interests of the Crown and the
appellant to achieve the best use of the land ,
the leasehold interest being valued to take
account of the probability of such a merger;

(a ) that the valuation should proceed

( b ) that in making the valuation the scheme
said to underlie the termination of the lease

by the Luna Park Site Act should be ignored ,
with the result , it was argued , that the best
use was one for the commercial purposes
described in the Minutes of the Cabinet
sub-committee Meeting of 8 November
1988 . This was said to involve the correct
application of the Pointe Gourde principle .

The arbitrator rejected the contentions that
marriage value was appropriate and that the
Pointe Gourde principle applied beyond
requiring , as was conceded by the Crown , that
the appellant ' s compensation be assessed on a
full going concern basis for an amusement park
unaffected by the consequences of the coming
into operation of the Luna Park Site Act . It was
the failure to accept these contentions that was
said to be a manifest error of law on the face of
the award . Rogers CJ Comm D considered and
rejected this submission . Implicitly if there was
an additional argument based on subs 5( b )( ii )
that there was strong evidence that the
arbitrator had made an error of law that also
was rejected . It was unnecessary to consider
whether the determination of the question
raised might add substantially to the certainty
of commercial law .
“ Marriage value" and the Pointe Gourde

principle

Where , as in this case , it is necessary to
value a leasehold interest in land and it can be
shown that if the interests of the lessee and the
freehold owner were merged the value of the
two interests so merged would be substantially
greater than the sum of the values of the two
interests if they were treated as continuing to be
separate and where such difference is explained
by the difference between the use of the land
possible by the holder of either interest
inhibited by the existence of the other and the
best use of the land if the interests were
merged , it is reasonable to suppose that a
potential purchaser of the leasehold interest
would be prepared to pay something to take
account of the probability of such a merger
brought about either by the lessee surrendering
© 1992 CCH International
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its lease for value or the freeholder extending
the term of the lease . A valuation of the
leasehold interest in such circumstances should
reflect that probability of merger. But the
probability and hence what should be reflected
in the valuation depends upon whether all the
parties to the potential merger would be able
and willing , by joining in the merger of their
interests, to achieve the best use of the land
contemplated as the basis of the valuation . That
ability depends amongst other things on zoning
and the attitude of planning authorities. It also
depends upon the attitude to merger of the
freeholder. If the freeholder is the Crown and
it is improbable that the Crown would agree
to merge by reason , for example, of
considerations of good government or public
opposition , a prudent purchaser would not be
prepared to pay anything on this account . All
this is no more than the application of common
sense to a valuation based upon the amount a
prudent purchaser would be prepared to pay;
Spencer v The Commonwealth of Australia
(1907) 5 CLR 418 at 441 .
This incremental value has been called
and is described and
explained in Trocette Property Co Ltd v Greater
London Council particularly in the judgments of
Megaw U at pp 414 and 416 and the judgment
of Lawton U at p 421 . The appellant argued
that the minority view expressed by Cairns LJ
at p 419 that the valuer should disregard the
actual intentions of the parties and look rather
at the assumed attitude of a notional or
hypothetical freeholder should be preferred to
the majority view expressed by Megaw and
Lawton LJJ at pp 416 and 421 that in
determining the probability of merger the
valuer pays regard to whether the actual owner
is able and would be willing to merge. I do not
agree . In my opinion where the exercise is to
determine what a prudent purchaser would pay
for a leasehold interest it would be artificial and
wrong to ignore what such purchaser would
clearly not ignore, that is to say what the actual
freeholder was able and prepared to do.

“ marriage value ”

Section 11( 1 ) of the Luna Park Site Act
provides that the maximum amount of
compensation that the lessee was entitled to
receive, apart from special compensation where
the lessee is refused approval to remove
improvements , is the market value, immediately before 6 June 1990, of the estate or
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interest under the Luna Park lease with the
lessee.
The appellant contended before the arbitrator
that as at 5 June 1990 it lay within the power of
the Government to free the land from the
constraints as to use imposed by the lease and
by the three headleases, as well as from the
town planning constraints. In consequence the
Government would have been prepared to pay
the appellant a very substantial sum to purchase
the outstanding balance of the term as at 5 June
1990. A prospective purchaser on the marriage
value approach would accordingly have been
prepared to pay a substantial amount to acquire
the leasehold . The arbitrator rejected this
argument . He was satisfied that it was widely
recognised by 5 June 1990 that the immediate
attitude of the Government in relation to Luna
Park was that no commercial development
would be permitted. Before us this argument
was not pursued. Counsel for the appellant
accepted that at 5 June 1990 the site had no
development potential . Accordingly the
addition of a marriage value depended upon the
application of the Pointe Gourde principle to
deem the relevant best use to be that described
in the Cabinet sub-committee minutes of 8
November 1988. The Pointe Gourde principle
was described by Jacobs J in a judgment , with
which all other members of the Court agreed ,
in Housing Commission of New South Wales v
San Sebastian Pty Ltd & Ors ( 1978) 140 CLR
196 at 205 in the following terms:
“ In order to appreciate the significance of
the answers to the questions given by the
Court of Appeal it is necessary to go to
s. 124 of the Public Works Act which , so far
as is material , provides that the assessing
tribunal shall assess the compensation
according to what they find to have been the
value of resumed lands at the time of
publication of notification of the resumption
without reference to any alteration in such
value arising from the establishment of
railway or other public works upon or for
which such land was resumed . This
provision states in statutory form a principle
which had been developed in the cases
express
of
independently
statutory
provision . See Pointe Gourde Quarrying
and Transport Co Ltd v Sub-Intendent of
Crown Lands (1947) A.C. 565 at 572. ”
The appellant relied upon this principle to
submit that the arbitrator in determining
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compensation under s 11(1) should have
disregarded what was described as the scheme
which led to the resumption including the
public urgings which brought about the
adoption of that scheme . It was submitted that
if this was done the site would at the relevant
time have had the commercial potential of
being developed in accordance with the
proposals described in the minutes of the
Cabinet sub-committee meeting of 8 November
1988. This commercial potential should have
been but was not taken into account by the
arbitrator. In this hypothetical situation the
marriage value principle could, so it was said ,
be applied because the freeholder, the Crown,
would have been prepared or might have been
prepared to grant a long-term lease to enable
this commercial potential to be exploited by the
lessee.

In order to understand this submission it is
necessary to refer to some of the authorities
relied upon going back to the the decision of
the Full Court in Black v The Commissioners for
Railways (1890) 11 NSWR Cases at Law, 160.
At p 165 Innes J, speaking of s 45 of the
Railways Act > 22 Victoria No 19 , which
required that assessment of value was to be
“ without reference to any alteration in such
value arising from the establishment of such
railway and other works” said:

“ As to section 45, I am of opinion that the
meaning of the latter part of that section is ,
though somewhat awkwardly expressed ,
that the value of the land resumed is to be
assessed without reference to any alteration
in its value brought about by the
establishment of the railways; in other
words, the land is to be assessed at the value
it would have had if the railway for which it
is resumed had never been contemplated.
Any and every other circumstance may be
taken into consideration in estimating the
worth of the land , except the effect upon it
of the railway for which it is taken . ”

The appellant referred also to the decision of
the Court of Appeal in Wilson v Liverpool
Corporation (1971) 1 WLR 302 particularly at
p 309 where Lord Denning , discussing whether
a scheme underlying the ultimate making by a
corporation of a compulsory purchase order
should be disregarded in valuing the resumed
lands, said:
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“ A scheme is a progressive thing. It starts
vague and known to few . It becomes more
precise and better known as time goes on .
Eventually it becomes precise and definite,
and known to all . Correspondingly , its
impact has a progressive effect on values.
At first it has little effect because it is so
vague and uncertain . As it becomes more
precise and better known , so its impact
increases until it has an important effect. It
is this increase , whether big or small , which
is to be disregarded at the time when the
value is to be assessed. ”

It was said that all events after the date of
the Cabinet sub-committee meeting including
public urgings against commercial development, which underlay the passing of the Luna
Park Site Act should be disregarded in making
the valuation . In this respect the appellant
relied upon passages in the judgment of Jacobs
J in Housing Commission of New South Wales v
San Sebastian at pp 213-214 and in the
judgment of this Court in Griffith City Council v
Polegato <& Anor ( 1990) 20 NSWLR 696 at
700-1:
“ The decision in Housing Commission of
New South Wales v San Sebastian requires
Courts, when assessing compensation for a
resumption , to disregard the effect of the
proposed acquisition in either depressing or
increasing land values. It also requires them
to disregard the effect on value of any step
in the proposed resumption including any
re-zoning of the land undertaken or procured
by or at the request of the resuming
authority to facilitate the fulfilment of the
relevant public purpose . However, the
decision goes no further than authorising the
assessment of compensation for the land
taken at the date it was taken on a basis
which disregards the effect on value at that
time of the resumption and the proposed use
of the land for public purposes .

Although it may appear at first glance that
the decision in Housing Commission of New
South Wales v San Sebastian authorises the
assessment of compensation at a date prior
to the date of acquisition this in fact is not
the case. The compensation is still assessed
at the date of the compulsory acquisition .
However in order to determine the value of
the land at that date , unaffected by the
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resumption process , it will generally be
necessary to take as a starting point the
value of the land immediately before the
resumption process began when the value
could not and would not have been affected
by the resumption . This value can then be
brought down to the date of acquisition by
making appropriate adjustments to reflect
subsequent events but leaving out of account
either the favourable or unfavourable effect
of the resumption process on the value of
the land . It is clear that such an approach
cannot assist the owners in the present case
because the development potential which
existed at what they claim was the start of
the resumption process had disappeared for
reasons other than the proposed resumption
by the date of the acquisition . The principles
applied in Housing Commission of New
South Wales v San Sebastian require the land
to be valued at the relevant date on the
artificial , but just , assumption that such
value has not been affected by the
resumption process. It does not require or
authorise the Court to disregard facts
themselves independent of the resumption
process such as costs of building and
general market values at the date of
resumption . ”
The arbitrator dealt in detail with the Pointe
Gourde principle . He stated its purpose as
being to ensure that a resuming authority does
not employ planning restrictions to destroy or
diminish the development potential of the land
and then assess compensation for its subsequent
resumption on the basis that the destroyed or
diminished potential had never existed . But he
pointed out that for the Pointe Gourde principle
to apply there must be some satisfactory basis
for discovering a link between the planning
restriction and the subsequent resumption . He
referred to the judgment of Jacobs J in Housing
Commission of New South Wales v San
Sebastian at p 206 and the more recent decision
of The Crown v Murphy ( 1990) 64 ALJR 593 at
595 in which the High Court reiterated by
reference to Housing Commission of New South
Wales v San Sebastian that the principle applies
in cases where there is a direct relationship
between the planning restriction and the scheme
of which resumption is a feature and extends to
cases where there is merely an indirect
relationship, provided that the planning
Doyles Dispute Resolution Practice — Asia

restriction can properly be regarded as a step in
the process of resumption .
Having referred to the authorities the
arbitrator reviewed the factual history and then
said:

“ The conclusions advanced by Promenade
in support of its reliance on the Pointe
Gourde principle are that in April 1989 the
Government wished to buy out the lease in
order to enable tourism style development
on the site . The flaw , however, in the Pointe
Gourde argument emerges in the two
concluding paragraphs in the statement of
conclusions and I quote them:
3. There was no immediate change by
the Government in its ultimate intentions
regarding planning for the Luna Park site
after 14 April 1989. The decision was
simply made to defer making available
of the land for hotel development until
after the Promenade lease had been
brought to an end.

4. Under Pointe Gourde that deferral of
the planning intention was a part of the
scheme and should be ignored. The
planning constraints to be regarded as
operative are those immediate prior to
14 April 1989, i .e. the Government
intended to allow a hotel on the site . Had
the resumption and the steps involved in
it not occurred , that is what the planning
for the site would have been . ”
The arbitrator said that this statement on behalf
of the appellant over simplified the situation
and ignored the fact that the appellant did not
have a freehold such as , with appropriate

-

modifications of zoning , could be put to
commercially attractive use . The asset was a
leasehold estate, inherent in the very substance
of which were constraints on usage that in
effect committed the land to use as an
amusement park . This was not the highest and
best use to which the freehold might have been
put were it not for town planning constraints ,
but it was the only use to which the leasehold
estate could be put . An amusement park was at
the same time both the only use and hence the
highest and best use to which the leasehold
could be put. The arbitrator said:
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“ The added value that Promenade seeks to
derive from the prospect that in 1987 when
it purchased the lease , and in 1988 and 1989
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when it was negotiating with the Govern ment , there would ultimately come together
both the lessor’s approval and the changing
of existing zonings to allow for commercial
development is not , in my view , the sound
starting off point for the application of the
Pointe Gourde principle in relation to this
leasehold estate. Promenade was warned
before it purchased the lease that the
Government’ s approval of the assignment to
it ‘should not be taken to indicate agreement
to any plans or proposals that your company
may have to re-develop the site or vary its
present use’ . Promenade’ s optimism in
relation to its plans and proposals for
re-development may have waxed and waned
as a direct result of the discussions with the
Government in the two and a half years that
followed . But none of this appears to me to
provide a sound foundation for a Pointe
Gourde approach bringing about valuation
on the basis of development prospects. The
constraints of the leasehold remained
unchanged at all relevant times. The
recreational purposes zoning, with all the
constraints that that imposed on the major
portion of the site , remained unchanged at
all relevant times . The Government has not ,
by the statute determining the leasehold ,
destroyed a commercial development
potential that would have been reflected in
the market place . It has terminated the
ongoing income earning business of an
amusement park . ”
The arbitrator's approach to the argument
and his conclusion disclose no error of law . In
his view , and clearly this is correct , there was
no link between the constraints on use and the
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termination of the lease and vesting of the land
in the Crown . He considered that despite
Cabinet sub-committee decisions, the draft
local environment plan and various expressions
of opinion from governmental officers and
Ministers having responsibility in this area
there continued unaffected the rigid constraints
placed by the lease and the three headleases on
the use of the whole site and the constraints
imposed by the recreational purposes zoning of
the greater part of the site . In his view the asset
to be valued was an amusement park leasehold .
Hopes for translation of that asset to a more
valuable stake in the land , no matter how close
they came to fulfilment were never any more
than hopes. This was not a case where the land
in November 1988 or any other relevant time
had been free from limitation on its use for
commercial purposes and subsequently , as a
result of public outcry , had been resumed by
the Crown for public purposes . It was land
which had at all relevant times been subject to
constraints on its use not only pursuant to the
terms of the leases but also pursuant to
planning law . There was at best in November
1988 and for some time thereafter a hope that
these constraints would be lifted. The arbitrator
was clearly satisfied that these hopes would not
have impacted upon the value of the leasehold
to a prudent purchaser .
Conclusion

In my opinion the requirements of s 38( 5)
were not satisfied and leave to appeal was
rightly refused on the basis that there was no
manifest error of law on the face of the award
nor strong evidence of an error of law made by
the arbitrator . Accordingly the appeal should be
dismissed with costs.
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[1( 80-041] MATTHEW HALL MECHANICAL & ELECTRICAL PTY LTD v
FORREST HILL PLUMBING SERVICES PTY LTD & ORS
Supreme Court of Victoria
Judgment delivered 18 December 1991
Full text of judgment below

—

—

—

Discovery during arbitration
Power of court to order discovery
Arbitration
Dispute arising between contractor and hotel owner
Parties submitting dispute to
arbitration Contractor requesting discovery from its subcontractors Subcontractors
who were not parties to the arbitration refusing to deliver documents Contractor seeking
court order to enforce discovery
Whether court has power to order discovery from a
person not party to an arbitration
Commercial Arbitration Act 1984 ( Vic ) , sec 47
Rules of the Supreme Court of Victoria , Ch I , r 32.07 .

—

—

—

—

— —

—

During preparation for an arbitration between a contractor and a hotel owner, the
contractor requested discovery of certain documents from its subcontractors who were not
parties to the arbitration. Some of the subcontractors did not deliver the documents, claiming
that the lateness of the request had made delivery by the stipulated deadline impossible . The
contractor applied to the Supreme Court for an order that the subcontractors were to make
discovery of the various documents.
The contractor argued that the Court could order the subcontractors to make discovery
of the documents pursuant to r 32.07 of the Supreme Court of Victoria Rules or , alternatively ,
pursuant to sec 47 of the Commercial Arbitration Act 1984 ( Vic). Under r 32.07 any party to
a court proceeding could ask the court to order a person who was not a party to make discovery
of relevant documents.

The subcontractors argued that sec 47 should not have an application which entitled the
Court to make an order for discovery .
Held: application granted .
Section 47 bestowed upon the Court the power to make an order of the nature provided in
r 32.07 .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

H Jolson for the plaintiff .
P Anastassiou for the second , third and fourth defendants.
G Golvan for the respondents to the arbitration proceedings .
Before: Southwell J .

Southwell J: This is a summons upon an
originating motion whereby the applicant
( which I think I should call the plaintiff ) seeks
relief in respect to arbitration proceedings
presently on foot between the parties . Several
orders were this morning made by Acting
Master Williams , but he referred into the
Practice Court an application that four
subcontractors make discovery of various
documents.
The arbitration concerns the carrying out of
mechanical services work by the plaintiff for
Nauru Phosphates Royalties Trust in respect of
the latter’s building at the Savoy Hotel Plaza
site in Spencer Street , Melbourne . There were
Doyles Dispute Resolution Practice — Asia

disputes between the parties concerning delays
and their causes and effects, the plaintiff
claiming that the delays , for which they were
not responsible , resulted in substantial losses to
it .
An arbitrator was appointed . Points of claim
were served on 20th August 1991 and points of
defence and counter-claim on 20 th September
1991 . There has been extensive discovery by
both parties. In the course of the preparation of
the arbitration the plaintiff’s solicitors engaged
a consultant to prepare what is term [ed ] an “ as
built programme’ ’ in order to throw light on the
manner and timing of the performance of the
work . That consultant has advised that it is
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essential to obtain access to various documents
of four named subcontractors which were
named as respondents to this application . One
has complied , but the others have not , the
principal reason , so it appears, being that the
lateness of the request made performance in the
that
impossible , and
times stipulated
impossibility was brought about principally by
reason of the fact that the vacation commonly
taken by those in the building and construction
industry runs from about 18 th December until
13th or 14th January 1992 .
The relief is sought pursuant to Rule 32.07
of the Rules or, alternatively , s. 47 of the
Commercial Arbitration Act . Rule 32.07
provides that:
“ On the application of any party to a
proceeding the Court may order that a
person who is not a party and in respect of
whom it appears that he has or is likely to
have or has had or is likely to have had in
his possession any document which relates
to any question in the proceeding shall make
discovery to the applicant of any such
document . ”
It seems not seriously to be argued other than
that the word “ proceeding ” there refers to a
proceeding which has already commenced , a
proceeding which is on foot in the court and in
respect of the conduct of which or the trial of
which a party seeks the further discovery there
referred to. It follows that the application must
stand or fall upon the applicability in the
circumstances of s. 47 of the Commercial
Arbitration Act 1984 , which provides:
“ The Court shall have the same power of
making interlocutory orders for the purposes
of and in relation to arbitration proceedings
as it has for the purposes of and in relation
to proceedings in the Court . ”
It is common ground that reference there to
“ arbitration proceedings” refers here to the
subject arbitration . But it is said by counsel on
behalf of the respondents or at least some of
them that that section ought not here have an
application which entitles the Court to make the
order sought by the plaintiff . Counsel even
went so far as to suggest that the section should
be read as if the word “ inherent ” should be
inserted before the word “ power ” , so that the
section would read: “ The Court shall have the
same inherent power of making interlocutory
orders
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Reference was made to Nasic v. Dimovski
[ 1988] V . R . 94 where O' Bryan J . considered
an application for an order that a party to
arbitration proceedings then on foot should
provide security for the respondent’ s costs. His
Honour considered the applicability in those
circumstances of s. 47 and went on to say at
p. 95:
“ Because the Commercial Arbitration Act is
silent on the question of security for costs , I
am not persuaded that r . 62.02 applies to an
arbitration proceeding .

I am inclined to the view that r. 62.02 is
intended to apply only to a civil proceeding
commenced in the Court and not to
arbitration proceedings.”
His Honour then went on to discuss the specific
language in Rule 62.02 as providing support for
the view he had expressed .
An application for security for costs is, in my
view , of quite a different nature to what I might
term an ordinary interlocutory process in
litigation . It would , I think , be remarkable if
the Court could not make an order of the nature
sought here, and could not do so without
relying upon some inherent power. A
fundamental rule in statutory construction is
that the words of a statute must be given their
ordinary meaning . In my view , s. 47 requires
the Court first to decide whether the relief here
sought was relief which would be available to
proceedings in the Court ( and clearly that relief
would exist ) and then to decide whether in all
the circumstances the same power ought to be
exercised in relation to the arbitration
proceedings. I see no reason to read into the
section the word “ inherent ” or for that matter
any other word . It is not necessary to give
effect to what seems to me to be the obvious
intention of the legislature to add any words or
to give any meaning other than their plain and
ordinary meaning . If in a particular case the
exercise of that power by the granting of relief
might be inappropriate , inconvenient or unjust ,
then , of course , the Court would not exercise
the power. But in my view it is clear that s. 47
bestows upon the Court the power to make an
order of the nature provided for in Rule 32.07 .

In those circumstances I shall hear counsel as
to the precise form of order .
(Discussion ensued .)
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ANGELATOS & ANOR v ALTERNATIVE CONSTRUCTIONS PTY LTD
Supreme Court of Victoria
Judgment delivered 19 September 1991
Full text of judgment below
Judicial review of arbitral awards
Arbitration
Leave to appeal
Dispute arising
between proprietor and builder
Parties submitting dispute to arbitration Arbitrator
directing proprietor to pay major portion of builder ' s costs
Arbitrator awarding costs
on the Supreme Court scale
Proprietor seeking leave to appeal against the award
Proprietor alleging arbitrator in error in applying discretion and awry as to various
Whether the Court can intrude on the decision of the arbitrator
matters of law
Whether arbitrator correctly applying his discretion
Whether arbitrator in error in
exercising his discretion to award costs on the Supreme Court scale
Commercial
Arbitration Act 1984 , sec 38 .

—

—

—

—

—

—

—

—

—
—

—

—

A contract between some proprietors and a builder contained an arbitration provision and
provided recourse to the Supreme Court of Victoria. A dispute arose between the parties and
the matter proceeded to arbitration. The builder brought claims in both quantum meruit and
contract The proprietors mounted a claim in damages for rectification of what they said was
defective work .

.

The arbitrator issued an award which, among other things, directed that the proprietors
pay 85% of the builder’s costs and the builder pay 15% of the proprietor’s costs. By a notice
of motion the proprietors sought leave of the Court to appeal against the arbitrator’s award.

The proprietors argued that the arbitrator had made errors of law and failed to exercise
his discretion correctly. The substantial ground of the alleged error was that the arbitrator had
failed to exercise his discretion correctly in that he directed the proprietors pay the builder’s
costs in respect of the builder’s unsuccessful claim for damages for work done on a quantum
meruit basis They argued that the arbitrator was wrong in ignoring the failure of the builder
to establish the quantum meruit claim. Lastly, the proprietors submitted that the arbitrator
was in error in exercising his discretion to award costs on the Supreme Court scale.

.

The builder argued that the arbitrator was wrong in finding that the failure of the
quantum meruit claim was irrelevant. It was contended that the arbitrator had not paid regard
to the smallness of the sum ultimately awarded in favour of the builder and , accordingly , the
end result of the arbitration could not have been seen as a success for the builder.

Held: leave to appeal against arbitrator’s award denied .

1. Pursuant to sec 38 of the Commercial Arbitration Act, the Court must be satisfied that
the case is of general concern rather than being a one-off issue, and that there has been a prima
facie error before granting leave to appeal against the arbitrator’s award A prima facie error
could not have been distilled from a thorough reading of the award. Furthermore, this was not
a case of any general application.

.

2. In relation to costs, the arbitrator correctly addressed his mind to the competing
contentions before him and awarded costs on a meritorious basis This was reflected in the
proportionate distribution made in his costs order

.

.

.

3 The parties chose the jurisdiction; they therefore implicitly chose its cost structure, and
the arbitrator was entitled to award costs on the Supreme Court scale. Under sec 38 of the Act ,
the arbitrator had a discretion to award costs other than on a Supreme Court scale However,
there was no error on the part of the arbitrator in directing the costs of the arbitration before
him be paid on the scale set out in the contract the subject matter of dispute

.

.

.

4. The arbitrator specifically found it reasonable to argue the quantum meruit claim
Doyles Dispute Resolution Practice — Asia
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5. Taking into account the competing claims, and the relative smallness of them, the
builder succeeded in something like 10% to 12% of its claim after overcoming a claim on the
part of the proprietors which exceeded its own. This must therefore be seen as a success for the
builder.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
J Batt QC with W Gillies ( instructed by J Keating ) for the plaintiffs.
T Wood ( instructed by W Ryan ) for the defendant .
Before: Nathan J .

Nathan J: The plaintiffs are the proprietors
of a house in Mathoura Road , Toorak . They
contracted with the defendant, the builder, to
enlarge and renovate a portion of their home .
The contract price was for about $77 ,000 . It
involved the addition of an upper storey over a
garage and some ancillary works.
A contract in the standard form issued by the
Master Builders’ Association of Victoria was
entered into. The contract provides an
arbitration provision and recourse to this court.
By a notice of appeal of 16 September 1990
the plaintiffs contend that an arbitrator ,
appointed pursuant to the terms of the contract ,
was sadly awry as to various matters of law .
The arbitrator, Mr Thyer, issued an interim
award , followed by a final award of 9 May
1991 which , amongst other things , directed that
the proprietors shall bear their own costs and
pay 85 per cent of the builder’ s costs, the
builder shall pay 15 per cent of the proprietors’
costs. There were various ancillary terms
attaching to those orders which are of detail and
not really in the substance of the matter before
me .
As to the costs of the award , they were fixed
in the sum of $31 ,000 , and a similar
apportionment of those costs was made .
The end result of the arbitrator’ s award was a
transfer of funds from the proprietors to the
builder of some $9 ,000, which included
approximately $1 ,000 by way of interest .
The grounds upon which the proprietors
contend there have been errors of law and that
the discretion of the arbitrator miscarried are as
follows:
1 . That by awarding and directing the
proprietors to bear their own costs , while
also simultaneously directing the builder to
pay 15 per cent of the proprietors’ costs and
the proprietors to pay 85 per cent of the
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builder’ s costs , he failed to exercise his
discretion correctly by taking into account
irrelevant matters.

2. Similarly , the arbitrator was in error
when ordering that the proprietors pay to the
builder a sum of $15 ,500 , lodged by the
builder with the Institute of Arbitrators as
part security for the costs, which sum had
been miscalculated arithmetically on the
face of the final award .
The substantial ground of the alleged error
was the arbitrator failed to exercise his
discretion correctly by directing the proprietors
to pay the builder’ s costs in respect of the
builder ’ s unsuccessful claim for damages for
work done on a quantum meruit basis.

It was also contended the arbitrator was in
error by finding that he was not satisfied the
Taxing Master of the Supreme Court could tax
costs of the arbitration on the County Court
scale if so directed by the arbitrator , and by
finding that he was not bound to follow the
rules of the Supreme Court , particularly Order
63.24.
It is necessary to have recourse to both the
interim and final awards, which I have read ,
closely .

In relation to costs , the arbitrator, to my
mind , correctly stated the contentions of both
the proprietors and the builders . It is not
necessary for me to restate in this judgment
those contentions. They find themselves on p.
3, Parts A through to G of the Arbitrators’
Award . It is necessary , however, to make
reference yet again to the way in which the
arbitrator approached the issue of costs , and he
said :
“ As a starting point I adopt the general
principles set out on p. 870 of Hudson’ s
Building Contracts.’’
© 1992 CCH International
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And , again , I will not recite Clause F of his
award except for that portion to which the
proprietors refer when , in turn , contending the
arbitrator was in error:

“ Whoever secures or avoids paying that
balance , in effect has won . Only in the case
of wildly exaggerated claims , or separate
and costly issues on which the successful
party has failed , and which it was wholly
unreasonable for him to raise , can there be ,
it is submitted , any justification for
departing from the rule that the party
ultimately successful on final balance of
claim and counterclaim should be paid his
costs. ”
And again :

“ In the vast majority of cases , argued very
strongly it is submitted , for a single award
of costs in favour of the party if ultimately
successful on a balance , unless the balance
is so small as to justify the view that a party
responsible for initiating the litigation and
obtaining such a balance , can be regarded as
having been effectively unsuccessful . ”

I immediately interpolate the arbitrator here
did not make a single award of costs but
addressed his mind , in my view , to the
competing contentions before him and the
merits thereof . Those merits are reflected in the
proportionate distribution made in his costs
85 per cent to one party and 15 to
order
another . He did not follow the general principle
he referred to of awarding costs on a single
party basis, and that is an indication
and in
of the way in
my mind a very strong one
which the arbitrator directed his mind
specifically to the issues before him and
awarded costs on a meritorious basis.

—

—

—

The principles recited in the Neema case are,
as at this date , binding upon me . They have
certainly found favour with the majority of the
judges of this court who have considered them .
And in order to intrude I must be satisfied ,
under the terms of s. 38 of the Commercial
Arbitration Act , that these are points of general
concern rather than being a one-off issue, and
that there has been a prima facie error .

I am not satisfied there has been a prima
facie error on the face of the record , or a prima
facie error which can be distilled from a
thorough reading of both the interim and final
awards , and I am certainly not satisfied that this
Doyles Dispute Resolution Practice — Asia
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case is of any general application . The grounds
as to the exercise of discretion are almost
inevitably singular , although the general
principles recited in Australian Coal and Shale
Employees ' Federation & Anor . v . The
Commonwealth & Ors . ( 1953) 94 CLR 621
particularly the judgment of Kitto J . , p. 627
are well known but it would be trite to rehearse
them again .

——

The substance of the builder's claim is that
the arbitrator here imposed upon himself a
self-denying ordinance and thought he was
constrained to ignore the dismissal of the
builder 's claim on a quantum meruit basis. It
was said that the arbitrator had failed to
properly apply the principles set out in Leighton
Contractors Ltd . v. Western Australian
Government Railways Commission ( 1966 ) 115
CLR 575 , particularly as referred to at 579,
wherein the failure of the builder to make out
his quantum meruit claim is in fact a relevant
issue , whereas the arbitrator in this case said
that the failure of that claim was irrelevant , and
would only become relevant were it a failure in
respect of hopeless issues . It was further
contended that the arbitrator had not paid
regard to the smallness of the sum ultimately
awarded in favour of the builder and ,
accordingly , the end result of the arbitration
could not be seen as a success for the builder .

In my view the contentions are simply
wrong . This was a common type of building
case where both builder and proprietor rushed
towards the other’s upturned spike , apparently
anxious to impale themselves thereon . The fact
is this was the appropriate court assigned under
the terms of the contract. The parties knew that
before they entered into it , and the building
contract being limited to $77 ,000 was but an
ingredient of that contract .
The arbitrator proceeded as follows in
respect of the builder’ s contentions. It said that
the contract had been repudiated by the
proprietors and that it had accepted that
repudiation and , therefore , the contract was
terminated . Accordingly , the builder was
entitled , on a basis of quantum meruit , in a
claim which was ultimately quantified to some
$60 ,000. Alternatively , the builder said it was
entitled to the balance due under the contract ,
including variations, which gave it an
entitlement of some $35 ,000.
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On the other hand , the proprietors mounted a
claim in damages for rectification of what they
said was defective work , and their claim came
to some $66 ,000. In the context of these
relatively small sums the ultimate transfer of
$9,000 from the proprietors to the builder is not
an insignificant amount . I have to take into
account the competing claims, and in fact the
relative smallness of them , and accordingly I
find that the builder succeeded in something
like 10 to 12 per cent of its claim after
overcoming a claim on the part of the
proprietors which exceeded its own . In my
view that must be seen as success for the
builder.
I have examined the issues and do conclude
that the argument relating to the quantum
meruit and the contract claim on the builder’ s
part could not be , to use an ugly American
word , desegregated . The issues concerned the
actual works performed . It was necessary for
the builder, in fighting the claim for damages
and rectification , to thoroughly go into and
canvass the works done . Also, it is said by the
builder, to establish a quantum meruit , or
alternatively the contract claim .
As has been said in previous authorities ,
most building cases cannot be separated out
into a series of single and discrete issues, and I
refer to an unreported judgment of Cole J . in
the Supreme Court of New South Wales,
McKinnon v. Peterson , delivered on 19 April
1989.

I had before me contested material as to the
amount of time spent considering the quantum
meruit claim . This arbitration took a total of 14
days, and on the one hand there was some
evidence that 10 of those days were devoted to
the quantum meruit, and on the other that only
three or four were . I am satisfied that any such
estimate really is failing to take into account the
aggregated nature of the various claims and
counter-claims, and that it is of little value here
to try and separate them . Accordingly , I can
find no error on the arbitrator’ s part in this
ground .
It has been put that the arbitrator treated the
outcome of the purported repudiation as
irrelevant because it was not wholly
outrageous. I cannot agree, the apportionment
settled upon by the arbitrator is only explicable
in terms of him assessing the competing claims
and counter-claims.
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In my view it was put too highly , on the part
of the proprietor, that the arbitrator was wrong
in ignoring the failure of the builder to establish
the quantum claim . The arbitrator specifically
found it was reasonable in the circumstances to
argue it . When it is considered it was necessary
for the builder to argue both quantum and
because it is not possible to recover
contract
then it would have been an
under both heads
extremely imprudent builder to have launched
its claim on the basis of contract alone . Just as
in ordinary litigation before this court , one
cannot foresee the success or failure of an
argument based on a contentious set of facts,
likewise in an arbitration a builder or a party
cannot be expected to foresee the result and
should be permitted , as was reasonable in this
case , to argue both quantum and contract as
combined issues.

—

—

I turn to the issues of whether the arbitrator
was in error in exercising his discretion to
award costs on the Supreme Court scale . In my
view he was not . This contract , as a matter of
agreement between the parties, assigned this
and that must mean its cost jurisdiction
court
as well
to the arbitral process and any
reference arising therefrom . In my view an
arbitrator , under the terms of the Act , does
have a discretion to award costs on other than a
Supreme Court scale , and so much follows
from a plain reading of s. 38. However , I
cannot find in this case any error in the exercise
of the arbitrator’ s discretion in directing the
costs of the arbitration before him be paid on
the scale set out in the contract the subject
matter of dispute .
The issue is what is the appropriate scale of
costs? The matter was vigorously argued by
skilled and experienced counsel before the
arbitrator . Counsel appearing before me are
Supreme Court practitioners , and they maintain
that status whether they appear before the
arbitrator or before me. This was not a dispute
which bore the stamp of magistrates’ court
proceedings. It was vigorously contested by the
parties, as I have already indicated , determined
to impale either themselves or the other party
upon an upturned spike . They chose this
jurisdiction; they therefore chose , in my view ,
implicitly its costs structure , and the arbitrator
was entitled to award costs on the Supreme
Court scale .

— —
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It follows then that I can find no grounds
upon which I should exercise my discretion to
grant leave to appeal against the arbitrator’ s
award , as is sought in the notice of motion . I
turn to deal with the builder’ s cross-application
to enforce the award against the proprietors .

Discussion
His Honour: I will order that the plaintiff pay
the defendant’ s costs on the notice of motion
seeking leave to appeal against the arbitrator’ s
award .

[H 80-043] MINENCO PTY LTD v ABIGROUP CONTRACTORS ( WA ) PTY LTD
(No 2)
Supreme Court of Western Australia
Judgment delivered 24 February 1992
Full text of judgment below

—

—
—

Arbitration Judicial review of award — Striking out proceedings
Arbitrator making
interim award Party seeking leave to appeal Court dismissing application for leave
to appeal and refusing application for leave to appeal to Full Court
Party later seeking
further orders Other party seeking to strike out these later proceedings Whether first
party abusing process of the Court
Effect of arbitrator ' s award
Commercial
Arbitration Act sec 38( 2 ) , 42 , 44 Rules of the Supreme Court of Victoria , O 81 D r 5( 2 ).

—

—

—

— —

——

A dispute arose between the applicant and respondent , and the matter was referred to
arbitration. The arbitrator made an interim award in favour of the applicant. The respondent
was dissatisfied with the interim award and filed an application for leave to appeal against the
award . The respondent alleged that the arbitrator had erred in law by determining certain
claims on grounds which were not pleaded before him . The application for leave to appeal was
dismissed . Subsequently , the Acting Master who dismissed the application refused an
application by the respondent for leave to appeal to the Full Court against his decision .

Approximately two months following the refusal of its application , the respondent filed a
Notice seeking the following orders:

1 . an extension of time for the making of an application under sec 42 of the Commercial
Arbitration Act;
2. pursuant to sec 42 of the Act , certain parts of the interim award be set aside for
misconduct on error of law;

3. pursuant to sec 44 of the Act , the arbitrator be removed; and
4. costs of the application.

The applicant sought an order, inter alia , striking out the respondent’s application as an
abuse of the process of the Court. The applicant argued that in the context of the Act , the Court
should approach any application to challenge an arbitrator’s decision with circumspection. It
argued that the Act contained a direction to the courts that they should play only a supportive
and auxiliary role, rather than a supervisory or controlling role in relation to arbitral awards.
Also, it cited various authorities for the proposition that the Court should hesitate to interfere
in cases of commercial arbitration.

Secondly , the applicant argued that the respondent was precluded from bringing an
application when it did , because it could and should have brought it at the time of the
application for leave to appeal pursuant to sec 38 of the Act . Accordingly , the applicant
submitted that the respondent was estopped from raising the matter.
Thirdly , the applicant submitted that the application under sec 42 and 44 by the
respondent was made for the improper purpose of circumventing the decision of the Court in
refusing leave to appeal to the Full Court , against that decision .
Doyles Dispute Resolution Practice — Asia
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Fourthly , the applicant submitted that there was no arguable case of misconduct on the
part of the arbitrator.
Finally , the applicant argued that the respondent had faded to show there were grounds
upon which the discretion should have been granted to allow an extension of time. In support
of this argument the applicant pointed to the respondent’s failure to raise the issue of
misconduct in conjunction with its application for leave; its subsequent delay in bringing the
application; the absence of an arguable case on the merits if the application was granted; the
prejudice to it if the extension was granted; and its vested interest in the interim award .

Held: application to strike out proceedings upheld .

1. The policy of the legislation as embodied in the Act was to reduce the extent to which
the Courts could interfere with the processs of arbitration. The exceptions to that general policy
include not only the power to appeal in case of an error of law , but also in the case of misconduct
involving a breach of natural justice. Facts disclosing an error of law may also disclose breaches
of natural justice . The authorities cited by the applicant in support of the proposition that the
Court should hesitate to interfere in cases of commercial arbitration do not strictly apply to this
case.
2. The respondent was obliged to bring the sec 42 application at the same time as its
application for leave to appeal , because of the substantial correspondence in what was
complained of to the Acting Master and what was sought under sec 42. The applicant’s
arguments that the respondent was precluded from bringing an application when it did should
be upheld (Port of Melbourne Authority v Anshun Pty Ltd (1980- 1981) 147 CLR 589).
3. The improper purpose argument submitted by the applicant was not a matter for
summary determination .
4. An arbitrator remains free to make decisions he or she wishes from time to time, in
regulating the conduct of the arbitration , so long as there is no breach of the rules of natural
justice. There was no “ misconduct” on the part of the arbitrator within the meaning of the Act.
5. The application for an extension of time to proceed under sec 42 of the Act was based
upon a deliberate choice by the respondent not to proceed within the prescribed time. It could
not have succeeded save in exceptional circumstances. There was no relevant explanation given
for the delay. There was no material on which a discretionary decision in favour of the
respondent should have been granted .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
PG Clifford (instructed by Freehill Hollingdale & Page ) for the applicant.
WS Martin and MJ Quinlan ( instructed by Corrs Chambers Westgarth ) for the respondent.
Before: White J .

White J:
The Contract and the arbitration

.

The applicant was during 1988 and 1989 ,
establishing an iron ore mine at Channar in the
Pilbara Region of this State and it wished to
have certain Mine Development , Mine Roads
and Truck Dump Area works ( “ the Works ” )
performed in respect of that mine . The
respondent was the successful tenderer to
perform the Works and the applicant gave to
the respondent Notice of Award of Contract on

H80-043

19 September 1988. The respondent
commenced the Works on the following day
and , on 23 January 1989 , the parties executed
the contract which evidenced their agreement
( “ the Contract ” ). The Works were completed
by 31 July 1989. Certain disputes arose
between the parties in relation to the Contract
and these disputes were referred to arbitration .
The first conference with the Arbitrator took
place on 21 December 1989 and the Arbitrator
gave certain directions regarding the manner of
© 1992 CCH International
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hearing the matter on 13 June and 20 August
1990. There was a hearing before the Arbitrator
in August and September 1990 and , on 21
December 1990 , the Arbitrator delivered an
Interim Award , relating to certain issues of
liability but not of quantum . Accordingly , a
further hearing will be necessary to determine
questions of quantum .

The application for leave to appeal
The applicant was dissatisfied with the
Interim Award and on 11 January 1991 , the
applicant filed a Notice of Originating Motion
on an application for leave to appeal pursuant
to s 38(4)( b) of the Commercial Arbitration Act
( “ the Act ” ).

In that Notice , the applicant alleged that the
Arbitrator had , in several respects , erred in
law .
The application for leave to appeal was heard
by Acting Master Adams (as he then was) on 25
and 26 July and 16 August 1991 . On 6
September 1991 , the learned Acting Master
dismissed the application [see (1991 ) 1 ADRD
(Asia
Pacific ) 1)80-033] and , on 2 October
1991 , he refused an application by the applicant
for leave to appeal to the Full Court against his
decision .

•

The application under s 42 of the Act

On 6 December 1991 , the applicant filed a
Notice of Originating Motion seeking the
following orders on the grounds set out:
“ 1 . Pursuant to Order 81 D5(2 ) of the Rules
of the Supreme Court an extension of the
time for the making of an application under
section 42 of the Commercial Arbitration
Act to the date of this application .

2. Pursuant to section 42 of the Commercial
Arbitration Act 1985 those parts of an
Interim Award dated 21 December 1990
dealing with claims numbered 1 ( Rest and
Recreation ) , and 3 ( Acceleration ) be set
aside .
3. Pursuant to section 44 of the Commercial
Arbitration Act the Arbitrator be removed .
And that the costs of the application be
provided for.
AND FURTHER TAKE NOTICE that the
grounds of the application under section 42
of the Act are

—
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1. Misconduct on the part of the learned
Arbitrator and the learned Arbitrator’ s
arbitration
misconduct
of
the
proceedings by:
1.1 his determination of Claim No. 1
(Rest and Recreation ) on grounds
which were not pleaded or argued
before him .
1.2 his determination of Claim No. 3
( Acceleration ) on grounds which
were not pleaded or argued before
him .
1.3 his determination of Claim No. 3
having regard to evidence and
submissions relating to extensions of
time which the Respondent alleged
should have been granted but which
are not the subject of a claim in the
arbitration proceedings. ”
I shall advert later herein to the application
under s 44 of the Act .
The respondent ’ s application to strike out
The application which is presently before me
is that of the respondent who seeks an order,
inter alia , striking out or otherwise dismissing
the applicant’ s application as an abuse of the
process of the Court . There is a measure of
urgency herein arising from the fixing of the 9
March 1992 as the date for the resumed hearing
of the arbitration and the fact that the Arbitrator
is not willing to resume the arbitration while
the applicant’ s application is afoot .
The respondent said that there were, in
effect , five issues involved in the proceedings
before me: firstly , that in the context of the
Commercial Arbitration Act , the court should
approach any application to challenge an
arbitrator’s decision with circumspection;
secondly , that the principle in Port of
Melbourne Authority v Anshun Pty Ltd ( 1981 )
147 CLR 589 precludes the applicant from
bringing an application at this stage , when it
could and should have been brought at the time
of the application for leave to appeal pursuant
to s 38 of the Act ; thirdly , that the applicant’s
application , under attack , was an improper
attempt to circumvent the decision of this court
in refusing leave to appeal ; fourthly , that there
was no arguable case of misconduct on the part
of the Arbitrator and , fifthly , that there was no
arguable case in favour of the extension of time
sought.
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It is common cause that the respondent , to
succeed , must demonstrate that the applicant
does not have an appropriately arguable case or
that its case cannot succeed: Dey v Victorian
Railways Commissioners ( 1948-1949) 78 CLR
62 at 84-85 , 91; General Steel Industries v
Commissioner for Railways ( NSW ) & Ors (1964)
112 CLR 125 at 130; Mathaman & Ors v
Nabalco Pty Ltd & Anor ( 1969) 14 FLR 10 at
18; Rajski v Bainton (1990) 22 NSWLR 125.
Summary relief of the kind sought by the
respondent is to be granted only in cases which
are plain and obvious: Goodson v Grierson
[1908] 1 KB 761 at p 764; Hubbuck & Sons Ltd
v Wilkinson , Heywood & Clark Ltd [ 1899] 1 QB
86 at 91.
The need for circumspection
The respondent prefaced its submissions by
stressing that the Act contains a direction to the
courts that they should play only a supportive
and auxiliary role, rather than a supervisory or
controlling role in relation to arbitral awards:
Imperial Leatherware Co Pty Ltd v Macri &
Marcellino Pty Ltd ( 1991) 1 ADRD ( Asia
Pacific) 1J 80-010 at 80,406; (1991) 22 NSWLR
653 at 660F.
While it is, no doubt , true that the policy of
the legislature as embodied in the Act is to
reduce the extent of the Court’s powers to
interfere with the process of arbitration , the
exceptions to that general policy , as pointed out
by the applicant , include not only the power to
appeal in case of an error of law , by consent or
with the leave of the court pursuant to s 38(4)
of the Act , but also the case of misconduct and ,
more specifically in regard to the present
matter, misconduct involving a breach of the
rules of natural justice.
Schiffbau
und
Bremer Vulkan
In
Maschinenfabrik v South India Shipping
Corporation Ltd [1981] AC 909 at 985 , Lord
Diplock said:
“ I tum then to consider what the mutual
obligations of the parties are in a private
arbitration . By appointing a sole arbitrator
pursuant to a private arbitration agreement
which does not specify expressly or by
reference to any particular procedural rules ,
the parties make the arbitrator the master of
the procedure to be followed in the
arbitration . Apart from a few statutory
requirements under the Arbitration Act

•
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1950, which are not relevant to the present
case , he has a complete discretion to
determine how the arbitration is to be
conducted from the time of his appointment
to the time of the award , so long as the
procedure he adopts does not offend the
rules of natural justice. ”

In Pioneer Shipping Ltd v BTP Tioxide [ 1982]
AC 724, Lord Diplock dealt at pp 739/740 with
the competing considerations between what his
Lordship described as meticulous legal
accuracy on the one hand and the commercial
merit of finality on the other hand and
concluded that the English legislation was
intended to shift the balance more in favour of
commercial finality and less in favour of
meticulous legal accuracy . Nonetheless , the
importance of the observation of the rules of
natural justice is not eroded in any way by
those authorities.
Counsel for the respondent argued that the
authorities which deal with the limitation of the
material which may be considered by the Court
in connection with an application for leave to
appeal pursuant to s 38 should equally apply to
an application pursuant to s 42 of the Act ,
because, otherwise, the policy of restriction
upon the materials to which regard may be had
in relation to leave to appeal would be entirely
thwarted and circumvented if , by the mere
device of applying under s 42 to set the award
aside for misconduct on error of law one could
then have resort to everything . There is much
force in this argument but , in the end , I think
that it should not succeed for the reasons which
are set out hereunder in the discussion of the
question whether an error of law can constitute
misconduct. I do not propose to set out that
discussion in extenso here.
Accordingly , I consider that the authorities
cited by the respondent in support of the
proposition that the court should hesitate to
interfere in cases of commercial arbitration ,
while perfectly valid , no doubt , in relation to
the matters therein dealt with , are not strictly in
point in the present application.
The principle in Anshun
The respondent submitted that the issues in
the applicant’ s application were very much the
same as the issues before the Court in the
application for leave to appeal. Accordingly , it
was submitted , the applicant was obliged to
bring the application under s 42 at the same
© 1992 CCH International
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time , or be thereafter estopped from raising the
matter.

to the actual litigation , to mention but a few

Counsel cited Port of Melbourne Authority v
Anshun Pty Ltd at 598, where their Honours
referred to the English case of Henderson v
Henderson (1843) 3 Hare 100 at 115 [67 ER at
319] and the judgment of Sir James Wigram
VC in which he said:

It has generally been accepted that a party
will be estopped from bringing an action
which , if it succeeds , will result in a
judgment which conflicts with an earlier
judgment . ”

“ where a given matter becomes the subject
of litigation in , and of adjudication by , a
Court of competent jurisdiction , the Court
requires the parties to that litigation to bring
forward their whole case , and will not
(except under special circumstances) permit
the same parties to open the same subject of
litigation in respect of matter which might
have been brought forward as part of the
subject in contest, but which was not
brought forward , only because they have ,
from negligence, inadvertence , or even
accident, omitted part of their case . The
plea of res judicata applies , except in
special cases, not only to points upon which
the Court was actually required by the
parties to form an opinion and pronounce a
judgment , but to every point which properly
belonged to the subject of litigation , and
which the parties, exercising reasonable
diligence , might have brought forward at the
time. ”

The respondent submitted that the Acting
Master had ruled that there was no obvious
error of law to justify the grant of leave to
appeal and that , as the thrust of the applicant’s
case was that the misconduct consisted in errors
of law , there was a sufficient conflict to invoke
the principles in Port of Melbourne Authority v
Anshun Pty Ltd . Furthermore, the respondent
submitted , as a second limb to this argument ,
the applicant was in breach of the rule which
requires a party to raise all relevant matters in
one litigation . This was canvassed by Murphy J
in his short judgment at p 605 of the report ,
where his Honour said :
“ I prefer not to attempt to formulate an
exhaustive theory of res judicata or issue
estoppel in order to determine this case by
application of such theory . These notions of
res judicata and issue estoppel are founded
on the necessity , if there is to be an orderly
administration of justice, of avoiding
re-agitation of issues, and of preventing the
raising of issues which could have been and
should have been decided in earlier
litigation .

At pp 602-3 of the report , their Honours said:

•

“ In this situation we would prefer to say
that there will be no estoppel unless it
appears that the matter relied upon as a
defence in the second action was so relevant
to the subject matter of the first action that it
would have been unreasonable not to rely on
it. Generally speaking , it would be
unreasonable not to plead a defence if ,
having regard to the nature of the plaintiff s
claim , and its subject matter it would be
expected that the defendant would raise the
defence and thereby enable the relevant
issues to be determined in the one
proceeding . In this respect , we need to
recall that there are a variety of
circumstances , some referred to in the
earlier cases , why a party may justifiably
refrain from litigating an issue in one
proceeding yet wish to litigate the issue in
other proceedings e .g. expense , importance
of the particular issue, motives extraneous
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In this instance, the issue now sought to be
raised was plainly open to be agitated in the
previous litigation . The judgment in that
case is inconsistent with the judgment now
sought by the plaintiff . To preserve the
orderly administration of justice the earlier
judgment should be treated as conclusive on
the question of indemnity . There is no
discretion to allow the raising of that issue
against the unwilling defendant ; the attempt
to do so is properly characterized as an
abuse of process. The appeal should be
dismissed . ”
In the application before the learned Acting
Master, the applicant dealt with the following
matters, inter alia:

•Pacific

1 . 3.6 Claim No 1
3.6. 1 The Arbitrator erred in law in
that
deciding
approval
of
the
implementation of the terms of the industrial
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agreement constituted a deviation from the
contract . This was a finding which was
neither pleaded nor argued .

2. 3.7 Claim No 3
3.7 .3 The Respondent 's claims before the
Arbitrator did not include a claim for
extensions of time . In these circumstances
the Arbitrator has erred in deciding that an
additional extension of time ought to have
been granted .
In the s 42 application , the alleged
misconduct of the Arbitrator includes:
1.1 his determination of Claim No 1 ( Rest
and Recreation ) on grounds which were not
pleaded or argued before him .
1.2 his determination of Claim No 3
( Acceleration ) on grounds which were not
pleaded or argued before him .
1.3 his determination of Claim 3 having
regard to evidence and submissions relating
to extensions of time which the Respondent
alleged should have been granted but which
are not the subject of a claim in the
arbitration proceedings.
An examination of those issues certainly
confirms that there is a very substantial
correspondence in what was complained of to
the learned Acting Master and what is now
sought to be raised under s 42. In those
circumstances, it seems that it would have been
reasonable to expect the s 42 application to
have been brought at the same time as the
application for leave to appeal . It is suggested
that to do so would have been to increase the
costs , but I am not persuaded that that is so. The
issues under s 42 are limited and do not , it
would seem , extend beyond the ambit of the
earlier application .
In my opinion , the respondent’ s argument
based upon the principles in Port of Melbourne
Authority v Anshun Pty Ltd should be upheld .
The improper purpose
The respondent argued that the application
under ss 42 and 44 which the applicant seeks to
bring is made for the improper purpose of
circumventing the decision of this Court in
refusing leave to appeal under s 38 of the Act
and in refusing leave to appeal to the Full Court
against that decision . I do not think that this is a
matter which I could safely resolve simply on
the affidavit material before me and it follows
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that I do not uphold this argument . It is not a

matter for summary determination .
Misconduct and errors of law

In relation to s 42 of the Act , the respondent
submits that the applicant’s application cannot
succeed as a matter of law .
The respondent says that the applicant seeks
to rely upon certain errors on the part of the
Arbitrator, which it has acknowledged to be
errors of law and which this Court has treated
as such .

In the supporting affidavit filed by the
applicant and sworn on 6 December 1991 by
David Thomas Weber, the deponent says in
paragraphs 27 (sic, 28) and 29:
“ The reason for the delay in making the
present application is that having regard to
the nature of the complaints made of the
Interim Award ( which are now the subject
of the application under section 42 of the
Act ) together with a number of other
complaints it was considered that the most
appropriate application to the Court in
respect of the Interim Award was an
application for leave to appeal pursuant to
section 38 of the Commercial Arbitration
Act.

Such an application was made by
originating motion dated 11 January 1991 .
That application was dismissed and leave to
appeal from the dismissal of the application
refused . In view of the additional costs
involved in making an application for leave
to appeal when it was considered that an
application for leave to appeal was the
appropriate course , we did not consider it
appropriate to make the present application
to set the award aside until the application
for leave to appeal had been finally
determined . Also, had the Court addresses
(sic) itself to the question of the proper
construction of the Contract and determined
that construction in accordance with
Minenco’ s contentions that finding would
have completely resolved the matters in
dispute between the parties.’ ’
While the applicant may have considered the
matters to involve errors of law , to which the
provisions of s 38 applied , those matters set out
in the application alleging that the Arbitrator
determined certain claims on grounds which
were not pleaded or argued before him do , in
© 1992 CCH International
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my opinion , arguably constitute breaches
(The
natural
justice.
definition .
“ misconduct ” in the Act includes a breach
the rules of natural justice. ) They may ,
course, also be errors of law .

The respondent next submits that the
applicant’ s application for an extension of time
in which to bring that application cannot
succeed because there is insufficient matter
before me upon which to base an exercise of
the discretion to enlarge the time prescribed .
Sections 38( 2 ) and ( 4) , 42( 1 ) and 44
[omitting paras ( b) and (c) of the Act ] are ,
relevantly in these terms:
“ 38( 2) Subject to subsection (4 ) , an appeal
shall lie to the Supreme Court on any
question of law arising out of an award .

(4) An appeal under subsection ( 2 ) may be
brought by any of the parties to the
arbitration agreement

—

(a ) with the consent of all the other
parties to the arbitration agreement ; or
( b) subject to section 40 , with the leave
of the Supreme Court.

42( 1 ) WhereDoyles Dispute Resolution Practice
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(a) there has been misconduct on the

of
of
of
of

While I am inclined to the view that an error
of law is insufficient , of itself , to constitute
misconduct on the part of an arbitrator, I think
that the fact that there has been an error of law
does not preclude a finding that the matter in
question does also constitute misconduct in the
technical sense in which that term is used in
relation to arbitration . In Friend & Brooker Pty
Ltd v Eurobodalla Shire Council , unreported;
SCt NSW ; 20 June 1991 , Brownie J doubted ,
without deciding the point , that “ one can
legitimately describe an error of law or a series
of errors of law as constituting misconduct for
the purposes of s 42 of the equivalent New
South Wales Act ” . His Honour was there
concerned with the question whether an error ,
or errors , of law , per se , could amount to
misconduct . In its application , the applicant is
saying that the facts disclosing an error of law
also disclose breaches of the rules of natural
justice . In my opinion , this question is clearly
arguable .

80,733

part of an arbitrator or umpire or an
arbitrator or umpire has misconducted
the proceedings;

or
( b) the arbitration or award has been
improperly procured ,
the Court may , on the application of a party
to the arbitration agreement , set the award
aside either wholly or in part .

—

44 Where the Court is satisfied that
(a ) there has been misconduct on the
part of an arbitrator or umpire or an
arbitrator or umpire has misconducted
the proceedings;
the Court may , on the application of a party
to the arbitration agreement , remove the
arbitrator or umpire. ”

Order 81 D Rule 5( 2)( b) of the Rules of the
Supreme Court provides that an application to
the Court under s 42 to set aside an award must
be made within 21 days from the material date,
or within such extended time as the Court may
allow . For present purposes , the “ material
date ” would seem to be 21 December 1990 ,
when the Arbitrator delivered his Interim
Award .
The respondent argues that the applicant has
failed to show that there are grounds upon
which a discretion to allow an extension of time
can be based and points to the applicant ’ s
failure to raise the issue of misconduct in
conjunction with its application for leave to
appeal ; its subsequent delay in bringing the
application ; the absence of an arguable case on
the merits should the application be granted ; the
prejudice to the respondent if the extension is
granted ; and the respondent ’ s vested interest in
the interim award .
The applicant seeks an extension of time on
the grounds that:
“ 1 . The applicant has not been tardy in its
pursuit of relief against the Interim Award .
It timeously pursued an application pursuant
to s. 38 of the Act for leave to appeal
questions of law arising from the Interim
Award , which it considered the most
appropriate course and it considered that it
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would be inappropriate to bring that
application in conjunction with an
application under ss. 42 and 44 of the Act .
will
suffer
not
2. The respondent
irreparable damage if the application is
granted , because any loss can be
compensated by an award of costs or
interest.
3. Substantial and irreparable injustice will
be suffered by the applicant if the extension
of time is not granted , since it will be left
without any recourse to remedy the Interim
Award which is clearly wrong in a number
of important respects . ”
The basis of the application for an extension
of time for the bringing of the application under
s 42 is set out in the passages from the affidavit
of Mr Weber which I have quoted above . They
appear to be as follows:

1 . The applicant refrained from bringing
the application because of the view it took
that a more appropriate application was for
leave to appeal . That would seem to be a
deliberate decision not to bring the
application under s 42 within the time
constraints imposed by the Act , because of a
preferred course of action .

2 . To save costs , the applicant decided not
to bring the s 42 application until the
application for leave to appeal had been
finally determined .
In my opinion , an application for an
extension of time to proceed under s 42 of the
Act , which is based upon a deliberate choice by
the applicant not to proceed thereunder within
the prescribed time cannot succeed save in
exceptional circumstances .

It would appear from the Chronology
tendered to me that the application for leave to
appeal to the Full Court against the decision of
the learned Acting Master was refused on 2
October 1991 . The application pursuant to s 42
was brought by summons dated 6 December
1991 . The affidavit does not deal with the
period between 2 October 1991 and 6
December 1991 . Even if , on the basis set out in
Mr Weber’ s affidavit , one could suggest that
the period of 21 days referred to in Order 81 D
Rule 5( 2) of the Rules of the Supreme Court
should be taken to have commenced on 2
October 1991 , the application was not , in fact,
commenced within 21 days of the refusal of the
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application for leave to appeal to the Full Court
and there is no explanation relevant to the delay
between 2 October and 6 December 1991 .

In relation , therefore, to the application for
an extension of time within which to bring the
application under s 42 of the Act , there is no
material before me on which a discretionary
decision in favour of the applicant could be
based and I am of the view , in any case , that
this application should not be granted , even if
there were material upon which to base a
discretionary decision , for the reasons indicated
above.
The removal of the Arbitrator
The application pursuant to s 44 of the Act
falls into two areas. In the Notice of
Originating Motion , the grounds of the
application to remove the Arbitrator are set out
as follows:
“ AND FURTHER TAKE NOTICE that the
grounds of the application under section 44
of the Act are
1 . Misconduct on the part of the learned
Arbitrator and the learned Arbitrator’ s
misconduct of the arbitration proceedings

—

by :
1.1 his determination of Claim No . 1
(Rest and Recreation ) on grounds which

were not pleaded or argued before him .
1.2 his determination of Claim No. 3
( Acceleration ) on grounds which were
not pleaded or argued before him .
1.3 his determination of Claim No . 3
having
regard to evidence and
submissions relating to extensions of
time which the Respondent alleged
should have been granted but which are
not the subject of a claim in the
arbitration proceedings.

1.4 his determination of the quantum of
Claim No . 8 (Sales Tax ) together with a
determination in relation to interest on
that claim when:
(a ) by his directions of 13 June 1990

the learned Arbitrator advised the
parties he would determine issues of
liability before determining the
quantum of the claims;
( b) acting in accordance with the

learned Arbitrator's directions dated
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13 June 1990 the Respondent had not
presented any evidence in relation to
the
the
claim
quantum
of
the
cross-examined
claimant’ s
witness in relation to the quantum of
the claim , or been given the
opportunity to make submissions in
relation to the quantum of the claim
or in relation to interest .
1.5 the learned Arbitrator’ s failure to
comply with his own directions of 13
June 1990 by his failure to determine the
question whether the Claimant had
actually accelerated the Works before
conducting a hearing on issues of
quantum .
1.6 The
learned
Arbitrator’ s
demonstrated intention to determine
Claim No 7 (Blasting Limitations) on
grounds which were not pleaded or
argued before him .
2 . A demonstrated predisposition on the
part of the Arbitrator to find for the claimant
( particulars whereof are set out above) such
that the Respondent has no confidence that
the Arbitrator will determine the balance of
the issues judicially or competently . ”
The application to remove the Arbitrator is
not supported by any real evidence of bias or
incompetence on his part . The applicant relies
upon certain allegations of misconduct , the first
three of which are identical to the allegations of
misconduct to which the s 42 application
relates. The allegation in paragraph 1.4 relates
to a comparatively insignificant item in the
overall claims which has , in any event been
settled by agreement . I realise that that
settlement was made with a reservation of the
applicant’ s rights , but the matter is not one
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which could , in my opinion , even accepting all
that the applicant says about it, result in an
order for the removal of the trustee . If it did
amount to misconduct , and I am not persuaded
that it did , this was not misconduct of the kind
which would justify the removal of the
Arbitrator.

So far as the allegations in para 1.5 are
concerned , I do not think that the Arbitrator’s
directions from time to time as to the conduct
of the arbitration should be regarded as the
equivalent of a “ law of the Medes and the
Persians ” , binding upon him at all times. The
Arbitrator remains free to make what decisions
he wishes , from time to time, in regulating the
conduct of the arbitration , so long as he does
not breach the rules of natural justice.

In relation to the matter set out in para 1.6, I
accept the submission of the respondent that the
appropriate course for the applicant to follow is
to apply for an order under s 43 of the Act , if it
so wishes. The “ demonstrated intention ” does
not, in my opinion , constitute misconduct
within the meaning of the Act .
The matters set out in paras 1.1 to 1.6 ,
inclusive , do not , even arguably , give rise to a
“ demonstrated predisposition ” on the part of
the Arbitrator to find for the claimant .
Furthermore, the principles in Port of
Melbourne Authority v Anshun Pty Ltd would , I
consider, apply also in respect of the s 44
application .

In my opinion , this application is untenable
and I shall uphold the respondent’ s application
to strike out the application pursuant to s 44 of
the Act .
For these reasons,
application succeeds.
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BRYARLEY PTY LTD v R &S FLETCHER
Supreme Court of Victoria
Judgment delivered 13 February 1992
Full text of judgment below

——

— —

Dispute arising between builder and
Costs of arbitration proceedings
Parties consenting to award
Parties submitting dispute to arbitration
Award specifying that the costs of arbitration be taxed by the Taxing Master of the Supreme
Proprietor applying
Court Taxation proceeding according to Supreme Court scale
for review of the order of the Taxing Master Proprietor arguing some lesser scale should
Commercial
apply
Whether Taxing Master has a discretion to tax on lesser scale
Arbitration Act 1984 ( Vic ) , sec 4 ; 34( 2 ) ; 47 ; 49 Rules of the Supreme Court of Victoria ,
rr 63.24 and 63.25 .
Arbitration

proprietor

—
—

—

—

—

—

—

A dispute between a builder and some proprietors was submitted to arbitration. The
arbitrator signed and published an award by consent under which the proprietors were obliged
to make a payment to the builder The award also provided that the proprietors were to pay
the builder’s costs of arbitration , and in default of agreement such costs were to be taxed by
the Taxing Master of the Supreme Court. The taxation proceeded according to the Supreme
Court scale of costs. Notwithstanding submissions by the proprietors that some lesser scale
should be applied, the Taxing Master decided that he was bound to apply the Supreme Court
scale of costs. The proprietors applied to the Supreme Court for a review of the order of the
Taxing Master

.

.

The proprietors argued that the Taxing Master, pursuant to sec 47 and 49 of the
Commercial Arbitration Act, had a discretion to tax on a County Court scale if he considered
it just to do so. They contended that for two reasons the Taxing Master should have exercised
this discretion: first, because of the small amount of the award , and secondly , as there was no
counterclaim, there was no incentive for the builder to agree, pursuant to sec 4(2) of the Act,
to a lesser scale of costs. In these circumstances the proprietors argued that sec 47 and 49
together had given the Supreme Court, including the Taxing Master, the power to make such
orders as he thought just, including terms and conditions as to costs.
The proprietors also submitted that rr 63.24 and 63.25 conferred a discretion on the
Taxing Master to order that a taxation of costs on the Supreme Court scale should not be
applied. Alternatively, they argued that these rules applied of their own force to render the
County Court scale appropriate to the taxation of costs of an arbitration when the taxation was
to be made in the Supreme Court

.

.

Finally, the proprietors argued that the amount of costs was excessive They contended
that the principle of moderation should have been, or was insufficiently , applied by the Taxing
Master.

Held: application for review refused with costs.

.

1 Section 34( 2) of the Act appeared not to give an arbitrator power to award costs to be
taxed in the County Court unless the arbitration agreement provided or the parties agreed that
the County Court had jurisdiction under the Act. Neither the relevant arbitration agreement
nor any other agreement in writing by the parties gave the County Court jurisdiction As the
award stipulated that in default of agreement the costs were to be taxed by the Taxing Master
of the Supreme Court, the costs were to be taxed in accordance with the Supreme Court scale.

.

2. Sections 47 and 49 did not authorise the Taxing Master or any other member of the
Supreme Court to order that the award should not have had its due effect.
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3. Rules 63.24 and 63.25 do not apply to arbitration proceedings.
4. Given that the Supreme Court scale was to be applied , the amounts allowed were not
shown to be excessive .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

JK Downing (instructed by Lyttletons) for the plaintiff / respondent .
WF Gillies ( instructed by Philip M Moran Pty Ltd ) for the defendant/applicant .
Before: Tadgell J .

Tadgell J: This is an application under
r . 63.57 for review of an order of the Taxing
Master made on 4th November 1991 . It raises a
question of general interest and importance in
relation to the costs of arbitration proceedings
under the Commercial Arbitration Act 1984
between a builder as claimant and building
proprietors. The arbitrator signed and published
an award by consent on 10th April 1991
whereby the proprietors were obliged to pay the
builder the sum of $17 ,500. The award also
provided that

—

“ The proprietors shall pay the builder’ s
costs of the arbitration proceedings on a
party / party basis , such costs to be taxed by
the Taxing Master of the Supreme Court in
default of agreement between the parties. ”

The solicitors for the builder prepared a bill
of costs amounting to $15 , 150. The sum of
$5,728.15 was disallowed by the Taxing
Master on taxation and after other adjustment
and the addition of a taxing fee of $566.40 the
amount allowed on taxation was $10 ,000.25 . It
seems to be common ground that the taxation
proceeded according to the Supreme Court
scale of costs, and this notwithstanding
submissions to the Taxing Master on behalf of
the proprietors that some lesser scale should be
applied . In their grounds of objection stated
pursuant to r. 63.57(4) for purposes of the
present application the proprietors asserted that
the costs “ should be taxed taking into account
the general discretionary powers of the Taxing
Master, in particular Order 63 r. 24 and Order
63 r. 25 relating to money claims in the wrong
court. Alternatively , the Taxing Master should
either have taxed the bill on the appropriate
County Court or Magistrate 's Court scale ” .
Presumably a submission was made in similar
terms to the Taxing Master for , in his reasons
given pursuant to r. 63.57(6 ) , he has stated
that

—
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“ The principal question raised by the
Defendant ’s objections is whether O. 63.24
and O. 63.25 apply to this taxation . The
practice in the Court has been not to apply
these rules on the basis of the decision in
H .G . Perkins Ltd . v. Brent Shaw [ 1973] 1
WLR 975 where it was held that section
18( 1 ) and ( 2) of the Arbitration Act 1950
conferred a discretion in relation to costs on
the arbitrator and not on the Taxing Master
whose normal basis of taxation was the
High Court Scale so that by directing a
taxation in the High Court an arbitrator
impliedly directed that the taxation was to
be on the High Court Scale . In my opinion
there is no material difference between the
words of section 18 of the Arbitration Act
1950 and the provisions to be found in
section 34 of the Commercial Arbitration
Act 1984. It is relevant to have reference to
section 4( 2 ) of the Commercial Arbitration
Act which clearly enables the parties in any
case they may think appropriate either in the
Arbitration Agreement or subsequently by
agreement in writing to substitute the
County Court for the Supreme Court as the
court having jurisdiction in a matter. ”
The question I have now to decide is thus
exposed . As argued before me , the question
was whether the Taxing Master was either
obliged or had a discretion to tax the costs of
the arbitration on a County Court scale of costs,
rather than on the Supreme Court scale as he
apparently decided he was bound to do.
The statutory power of the courts to tax costs
of an arbitration in Victoria depends on the
provisions of s. 34 of the Commercial
Arbitration Act 1984 , sub-ss. ( 1 ) and ( 2 ) of
which provide as follows
“ 34( 1 ) Unless a contrary intention is
expressed in the arbitration agreement , the
costs of the arbitration ( including the fees
and expenses of the arbitrator or umpire )
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shall be in the discretion of the arbitrator or
umpire, who may

—

(a ) direct to and by whom and in what
manner the whole or any part of those
costs shall be paid ;
( b) tax or settle the amount of costs to
be so paid or any part of those costs; and
( c ) award costs to be taxed or settled as

between party and party or as between
solicitor and client .
( 2) Any costs of the arbitration (other than
the fees or expenses of the arbitrator or
umpire ) that are directed to be paid by an
award shall , except so far as taxed or settled
by the arbitrator or umpire , be taxable in the

Court .”
These provisions evidently derive from s. 18
of the Arbitration Act 1950 ( Imp. ). Section
18( 1 ) of the Imperial Act is very similar to s.
34( 1 ) of the Victorian Act but s. 18(2) of the
Imperial Act ( by comparison with s. 34( 2) of
the Victorian Act ) reads:
“ Any costs directed by an award to be paid
shall , unless the award otherwise directs, be
taxable in the High Court . ”

The gist of s. 18( 2 ) (and therefore of s. 34( 2)
of the Victorian Act ) apparently stems from the
former practice whereby a submission to
arbitration might be made a rule of Court , one
effect of which was to permit costs awarded by
an arbitrator to be taxed by the officer of the
Court: Matthews v. I .R .C . [ 1914] 3 K . B . 192;
and see The Supreme Court Practice , 1988 , ii ,
par . 5783.

In the case of H .G . Perkins Ltd . v .
Brent Shaw , to which the Taxing Master
referred in his reasons, Kerr , J . at p . 978 ,
evidently favoured the view that the words
“ unless the award otherwise directs ” in s.
18(2) refer to a taxation in a County Court , and
confer jurisdiction on an arbitrator to award
costs to be taxed in a County Court ; but cf . the
view expressed in Mustill and Boyd , The Law
and Practice of Arbitration in England , 2 nd ed . ,
403, ( n . 18 ) that s. 18( 2) “ would not appear to
give the arbitrator power to direct taxation by a
third party other than the taxing officer of the
High Court ” . By comparison , s. 34( 2 ) of the
Victorian Commercial Arbitration Act appears
not to give an arbitrator power to award costs to
be taxed in the County Court unless the

-
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arbitration agreement provides or the parties
agree that the County Court shall have
jurisdiction under the Act . The expression “ the
Court ” in the Victorian Act is defined by s.
4( 1 ) ( unless inconsistent with the context or
subject- matter ) to mean , subject to s. 4( 2) , the
Supreme Court . Sub-section ( 2 ) of s . 4 reads
thus

—

“ Where(a ) an arbitration agreement provides

that the County Court shall
jurisdiction under this Act ; or

have

parties to an arbitration
agreement have agreed in writing that the
County Court shall have jurisdiction
under this Act and that agreement is in
force
( b ) the

—

a reference in this Act to the Court is, in
relation to that agreement , a reference to the
County Court . ”
If the arbitration agreement provides , or the
parties agree , that the County Court shall have
jurisdiction under the Act , a direction by the
award that the costs are to be paid would by
reason of s. 34( 2) and s. 4 require the taxation
of the costs in the County Court . Otherwise ,
such a direction would , again by reason of
s. 34(2) and s. 4, require the taxation of the
costs in the Supreme Court . It is common
ground that in this case neither the relevant
arbitration agreement nor any other agreement
in writing by the parties gave the County Court
jurisdiction . In any event the present award was
that in default of agreement the costs should be
taxed by the Taxing Master of the Supreme
Court . This necessarily meant that the costs
were to be taxed in the Supreme Court .
The primary argument for the proprietors
was that the Taxing Master of the Supreme
Court , to whom the taxation had been
committed by the award , had a discretion to tax
on a County Court scale if he considered it just
to do so, and that he was wrong not to have
considered it just to do so in this case having
regard to the amount of the award . The
argument was founded on s. 47 and s. 49 of the
Commercial Arbitration Act which provide as
follows —
“ 47 . The Court shall have the same power
of making interlocutory orders for the
purposes of and in relation to arbitration
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proceedings as it has for the purposes of and
in relation to proceedings in the Court .
49. Subject to this Act , an order, direction
or decision made under this Act by the
Supreme Court or the County Court may be
made on such terms and conditions
( including terms and conditions as to costs)
as the Supreme Court or the County Court
thinks just . ”

Counsel for the building proprietors
submitted , no doubt with justification , that in a
case such as this , where there was no
counter-claim , there was no incentive for the
claimant builder, who was to obtain an award
by consent , to agree pursuant to s. 4(2 )( b ) of
the Act that the County Court should have
jurisdiction . He further submitted that in those
circumstances s. 47 and s. 49 together should
be taken to give the Supreme Court , including
the Taxing Master , power to make such orders
as it thinks just , including terms and conditions
as to costs. It was argued that the discretionary
power should appropriately have been
exercised to direct that the provisions of rules
63.24 and 63.25 be applied to achieve a
taxation on a County Court scale. Counsel
sought in this way to distinguish the Victorian
legislation and Rules of Court from the
legislation and rules that were considered by
Kerr , J . in the case of Brent Shaw , supra . His
Lordship decided in that case that , while the
Arbitration Act 1950 gave an unfettered
discretion ( to be exercised judicially ) to an
arbitrator to decide to and by whom and in what
manner costs should be paid , and if appropriate
to order that costs be taxed in the County
Court , the Taxing Master of the High Court in a
taxation pursuant to an award had no similar
discretion . The Taxing Master's function was a
ministerial one , in performing which he was
merely the delegate of the arbitrator . By
comparison , under the Victorian law , as
counsel for the building proprietors submitted ,
the Taxing Master is no mere delegate but may
himself decide whether a taxation on a County
Court scale is appropriate if no contrary
direction to him is given by the award .

-

The argument for the proprietors makes two
assumptions. The first is that sections 47 and 49
give the Taxing Master a discretion to decide
that the costs, which the arbitrator directed to
be taxed by him in default of agreement , should
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be taxed otherwise than on the Supreme Court
scale . The second is that r. 63.24 and r. 63.25
are capable of being applied by analogy to the
costs of an arbitration . In my opinion both
assumptions are ill-founded .
In the first place there is , so far as I am
aware, no jurisdiction in the Supreme Court
(otherwise than on appeal or perhaps by virtue
of some specific statutory power or by consent )
to intercept an order for taxed costs that has
been made and to direct that it should not have
the effect which it purports on its face to have.
For example , it cannot be supposed that a judge
of the Supreme Court would have jurisdiction
to interfere with the operation of an order for
costs made by another judge of the Court , or a
judge of the County Court . The Taxing Master
would have no such power , apart of course
from his undoubted power exercisable in the
course of his taxation to allow or disallow or
add to the items comprising the bill of costs
which he is to tax . Sections 47 and 49 of the
Commercial Arbitration Act should not be
understood to confer any jurisdiction upon the
Supreme Court or the County Court to interfere
with the operation of an order for costs made by
an arbitrator under s. 34 of the Act . Even if an
order of the Taxing Master of the kind now
contended for on behalf of the proprietors were
“ interlocutory ” within the meaning of s. 47 ,
that section either alone or in combination with
s. 49 would not authorize the Taxing Master
or indeed any other member of the Supreme
Court
to order that the award should not
have its due effect .
In the second place , supposing that the
Taxing Master had the discretion contended
for, it could not be exercisable by virtue of
rules 63.24 and 63.25 or either of them . Those
rules are as follows:
“ 63.24( 1 ) Where in a proceeding for debt
or damages the plaintiff recovers by
judgment or otherwise an amount (exclusive
of costs ) not exceeding one-half of the
amount to which the jurisdiction of the
County Court is limited , the plaintiff shall ,
unless the Court otherwise orders , be
entitled only to the costs to which he would
have been entitled if he had brought the
proceeding in the County Court less an
amount equal to the additional costs
properly incurred by the defendant by
reason of the proceeding having been
brought in the Supreme Court instead of the
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County Court , but shall not be required to
pay to the defendant any amount by which
the additional costs exceed the costs payable
to the plaintiff .

should not be had . Rather, the rules apply of
their own force , if they apply at all , to render
the Supreme Court scale of costs not applicable
unless the Court otherwise orders .

( 2) For the purpose of paragraph ( 1 ) the
amount which a plaintiff recovers by

Counsel finally and alternatively submitted
that , apart from any question of discretion of
the Taxing Master, rules 63.24 and 63.25 apply
of their own force to render the appropriate
County Court scale appropriate to the taxation
of costs of an arbitration when the taxation is to
be made in the Supreme Court . This
submission must also be rejected for a reason I
have already given , namely that these rules are
on their face inapplicable to costs of arbitration
proceedings.

judgment or otherwise shall include any
amount which under section 66( 1 ) of the
Workers Compensation Act 1958 as
amended by the Workers Compensation
( Actions ) Act 1981 and in force for the time
being or pursuant to section 79( 3) of the
Workers Compensation Act 1958 as in force
immediately before the commencement of
the Workers Compensation ( Actions ) Act
1981 is deducted from the amount for which
the plaintiff would , but for the deduction , be
entitled to judgment.
(3) Paragraph ( 1 ) does not apply where a
claim of the defendant against the plaintiff
for the recovery of a debt or damages is set
off against the claim of the plaintiff under
Rule 13.14 and the amount for which the
plaintiff would , but for the set-off and any
deduction of the kind referred to in
paragraph ( 2) , be entitled to judgment
exceeds one-half of the amount to which the
jurisdiction of the County Court is limited .

63.25 Rule 63.24 shall , with any necessary
modification , apply where the plaintiff
recovers judgment other than for a debt or
damages and any amount in dispute in the
proceeding or the value of any property to
which the judgment relates does not exceed
one-half of the amount or value to which the
jurisdiction of the County Court is limited . ”
Counsel for the proprietors relied especially
on r. 63.25 , which refers to a “ judgment other
than for a debt or damages ” , as applying with
necessary
modification
arbitration
to
proceedings. As it stands, r . 63.24 applies to a
case where a plaintiff recovers an amount by
judgment or otherwise in a proceeding; and
r . 63.25 applies where a plaintiff recovers
judgment in a proceeding . The proceeding
referred to in each rule is a proceeding in the
Supreme Court: r. 1.13. These rules, as
presently framed , cannot in my opinion be
made to apply to arbitration proceedings. In
any event , the provisions of r . 63.24 and r .
63.25 do not confer any discretion on the
Taxing Master or anyone else to order that a
taxation of costs on the Supreme Court scale

80-044

The Taxing Master’ s ruling that he was
obliged to tax the bill of costs on the Supreme
Court scale was in my opinion correct . It may
be suggested that this is scarcely a fair or
satisfactory result . Indeed , it was urged for the
building proprietors that it would seem illogical
that the recovery of $17 ,500 by award should
attract full Supreme Court costs exceeding
$10,000. As against that , it must be
remembered that the award was made by
consent of the parties and that it specifically
provided (although such a specific provision
was strictly unnecessary in view of s. 34( 2))
that the costs be taxed by the Taxing Master of
the Supreme Court in default of agreement . I
should say also that I was told little of the
nature of the arbitration and nothing of its
comparative difficulty or simplicity or of the
amount claimed . At least it may be said ,
however , that there are presumably many
common forms of arbitration agreement that do
not provide that the County Court shall have
jurisdiction under the Commercial Arbitration
Act as s. 4( 2)(a ) contemplates . It may also be
presumed that there will be many cases in
which agreement under s. 4( 2)( b) of the Act
will
impossible or impracticable.
be
Nevertheless there must also be many cases in
which an award for a comparatively modest
amount is made , with or without consent , and
where Supreme Court costs are not warranted .
Consideration might well be given to an
amendment of s . 34(2 ) of the Act to confer a
power on arbitrators , as on one view s. 18( 2 ) of
the Arbitration Act 1950 ( Imp . ) does , to award
costs to be taxed on a County Court scale in
any case. Alternatively , consideration might be
given to including in the Rules of the Supreme
Court a provision in relation to costs of
© 1992 CCH International
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arbitration proceedings along the lines of r .
63.24 of Chapter I.
The proprietors further objected to the
amount of costs as taxed on the general ground
that the principle of moderation should have
been applied , or that it was insufficiently
applied by the Taxing Master; and further that
certain items of counsel ' s fees and instructions
for brief should have been disallowed or
reduced . Counsel for the proprietors conceded ,
and I think rightly , that these objections had

80,741

little weight and he seemed not to press them
with much enthusiasm . The claimed costs were
reduced by about one-third on taxation . I think
it is sufficient to say that , given that the
Supreme Court scale of costs was to be applied ,
the amounts allowed have not been shown to be
inappropriate or excessive .

I have to conclude that the proprietors’
application for review should be refused with
costs.

[1) 80-045 ] SHENZHEN NAN DA INDUSTRIAL and TRADE UNITED COMPANY LTD v
FM INTERNATIONAL LTD
Supreme Court of Hong Kong , High Court
Judgment delivered 2 March 1991
Full text of judgment below

——

— —

Arbitration
Enforcement of foreign awards
Availability of merit review upon
enforcement
Parties executing two sets of contracts First set nominating Hong Kong
as arbitration forum Second set nominating arbitration in China Plaintiff referring
dispute to Chinese arbitration commission
Commission finding arbitration correctly
conducted in China and rendering award in favour of the plaintiff
Plaintiff seeking
enforcement of award in Hong Kong under international convention Defendant claiming
first set of contracts governed the transaction and therefore the convention did not apply
Was the award enforceable
Could defendant argue against the merits of the award
Hong Kong Arbitration Ordinance , sec 2 ; 44
Convention on the Recognition and
Enforcement of Foreign Arbitral Awards .

—

—

—

—

——

—

—

—

The plaintiff and defendant entered into two sale of goods contracts. These contracts were
in English and contained an arbitration clause nominating Hong Kong as the place of
arbitration. Two weeks later the parties entered into two Chinese/English contracts relating to
the same transaction as the English contracts. These contracts nominated arbitration in China
under the Foreign Trade Arbitration Commission of the China Council for the Promotion of
International Trade ( FETAC ).
A dispute arose and the plaintiff submitted its claim to the China International Economic
the successor of FETAC. A preliminary
and Trade Arbitration Commission (CIETAC )
question considered by CIETAC was whether the parties were bound by the English or
Chinese/English contracts. The defendant claimed that the Chinese/English contracts were
only signed because of customs formalities, and the English ones contained the parties’ true
intentions. The Commission found , however , that it was the Chinese/English agreements which
were binding on the parties. Both parties then tendered evidence and presented arguments on
the issues in dispute. The Commission rendered an award in favour of the plaintiff .
Subsequently , the plaintiff sought to enforce the award in Hong Kong under sec 44 of the
Hong Kong Arbitration Ordinance as a “ Convention award ” . Section 44 was the statutory
underpinning of Hong Kong’ s obligations under the Convention of the Recognition and
Enforcement of Foreign Arbitral Awards (the “ New York Convention” ) . The section provided
for the enforcement of “ Convention awards” . A “ Convention award” was one , defined by sec
2 of the Ordinance , as “ an award made in pursuance of an arbitration agreement in a state or
territory other than Hong Kong, which is a party to the New York Convention ” . China was a
party to the Convention.
The defendant challenged the enforcement proceedings making the following submissions:

—
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(a ) The award was not a “ Convention award ” as defined by sec 2 of the Arbitration

Ordinance because the parties had never agreed to arbitration in China but in fact
agreed to arbitration in Hong Kong. The defendant claimed that the English contracts,
not the Chinese/English contracts, were the ones binding on the party for the same
reasons as argued before CIETAC.
( b) CIETAC was not the arbitral body named in the contract . Therefore the composition of
the arbitral authority was not in accordance with the parties’ agreement and the award
was unenforceable according to sec 44( 2)(e) of the Ordinance .
(c) Even if the CIETAC arbitration clause applied it referred to FETAC’ s provisional
arbitration rules while the arbitration was conducted under a new set of rules. The
defendant’s case was therefore prejudiced and as the arbitral procedure was not in
accordance with the agreement , the award was unenforceable according to sec 44( 2)(e )
of the Ordinance.
(d ) A further complaint was that CIETAC did not exercise its discretion to provide an
interpreter to the defendant. The defendant’s attorney , who claimed he was not a
qualified interpreter , served as an interpreter.
Held: judgment for the plaintiff .
1 . The award was a “ Convention award ” . The defendant was not entitled to seek a review
of the merits of an award from the court enforcing the foreign award .
2. FETAC and CIETAC were legally the same entity .
3. The fact that an arbitral institution chosen by the parties had improved its rules between
contract and arbitration was not sufficient to justify refusing enforcement. Such a complaint
did not come within the ground set out in sec 44( 2)(e ).
4. There was no evidence that the defendant’s attorney made any complaint to CIETAC
that he was unqualified nor did he demonstrate how , if at all , he was deficient in interpreting
for the defendant’s witnesses.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS )
D Chang QC and E Shum ( instructed by Livasiri & Co) for the plaintiff .
E Chan QC and A Cheung ( instructed by Lian Ho & Chan ) for the defendant .
Before: Kaplan J .

Kaplan J: By this originating summons, the
Plaintiffs seek leave to enforce an arbitration
award in their favour dated the 8th January
1991 made by the China International
Economic & Trade Arbitration Commission
(CIETAC) of The People's Republic of China .
Hong Kong is a party to the 1958 New York
and
Recognition
the
Convention on
Enforcement of Foreign Arbitral Awards by
reason of the United Kingdom’ s accession on
its behalf in 1977 . China acceded to the
Convention in 1987 .
Part IV of the Arbitration Ordinance Cap.
341 (ss 41 -46) provides the statutory
underpinning of Hong Kong’ s New York

H80-045

Convention obligations. Section 44 provides as
follows:
“ 44 . Refusal of enforcement

( 1 ) Enforcement of a Convention award

shall not be refused except in the cases
mentioned in this section .
( 2) Enforcement of a Convention award
may be refused if the person against
whom it is invoked proves

—

(a ) that a party to the arbitration
agreement was ( under the law
applicable to him) under some

incapacity ; or
( b ) that the arbitration agreement was
not valid under the law to which the
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parties subjected it or, failing any
indication thereon , under the law of
the country where the award was
made; or
(c ) that he was not given proper

notice of the appointment of the
arbitrator or of the arbitration
proceedings or was otherwise unable
to present his case ; or
(d ) subject to subsection (4) , that the
award deals with a difference not
contemplated by or not falling within
the terms of the submission to

arbitration or contains decisions on
matters beyond the scope of the
submission to arbitration ; or
(e ) that the composition of the arbitral
authority or the arbitral procedure
was not in accordance with the
agreement of the parties or , failing
such agreement , with the law of the
country where the arbitration took
place ; or
( f ) that the award has not yet become
binding on the parties , or has been set
aside or suspended by a competent
authority of the country in which , or

under the law of which , it was made .

a convention award
may also be refused if the award is in
respect of a matter which is not capable
of settlement by arbitration , or if it
would be contrary to public policy to
enforce the award.
( 3) Enforcement of

(4) A Convention award which contains
decisions on matters not submitted to
arbitration may be enforced to the extent
that it contains decisions on matters
submitted to arbitration which can be
separated from those on matters not so
submitted .
(5 ) Where an application for the setting

aside or suspension of a Convention
award has been made to such a
competent authority as is mentioned in
subsection ( 2 )(f ) , the court before which
enforcement of the award is sought may ,
if it thinks fit , adjourn the proceedings
and may , on the application of the party
seeking to enforce the award , order the
other party to give security . ”
Doyles Dispute Resolution Practice — Asia

Section 2 of the Arbitration Ordinance , inter
•
alia , provides that:
’
‘
Convention
means
award
an award to
“
which Part IV applies, namely an award
made in pursuance of an arbitration
agreement in a State or territory , other than
Hong Kong , which is a party to the New
York Convention ; ” .
On 11 th August 1988 , the parties signed two
contracts dated respectively the 6th and 8th
August 1988 . Both were in the English
language . By these contracts the Defendant
agreed to sell and the Plaintiffs agreed to buy a
quantity of refrigerators on various terms which
are not germane to the issue before me .
For the reasons which are set out in the
evidence , on the 25th August 1988 , both
parties signed 2 Chinese/English contracts
again dated respectively 6th and 8th August
1988 . These contracts related to the same items
as specified in the English contracts. However ,
the Chinese/English contracts contained an
arbitration clause providing for arbitration in
Beijing under the auspices of CIETAC 's
predecessor, the Foreign Trade Arbitration
Commission of the China Council for the
Promotion of International Trade . The English
contracts contained a Hong Kong arbitration
clause .

—

<

In one of the affirmations filed on behalf of
the Defendants , the point was taken that
CIETAC was not the arbitral body named in the
contract and thus ‘‘the composition of the
arbitral authority . .. was not in accordance with
the agreement to the parties” . (See Section
44( 0 of the Ordinance . )
Quite sensibly , Mr . Edward Chan Q.C . who
appeared for the Defendants did not pursue this
point . However , I think it may help if the point
is completely laid to rest just in case there is a
temptation to raise it in future cases. The
simple answer to the point is that on the 1 st
January 1989 , the name of China 's
international arbitration organisation was
changed from the Foreign Economic Trade
Arbitration Commission ( FETAC ) to CIETAC.
CIETAC 's revised arbitration rules also came
into effect on that date , replacing the
provisional arbitration rules first issued as long
ago as 1956. This very point came before Mr .
Justice Liu in Tai Hing ( Asia ) Commercial Co.
Ltd . v . Trinity ( China ) Supplies Limited
unreported HCA No. 6585/87 Judgment
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delivered on 30th May 1989. (This case is
noted on page 28 of Hong Kong Arbitration
Cases and Materials, Butterworths 1991 .)
Unfortunately what seems to have happened in
that case is that the appropriate documentation
was not placed before the Judge so as to be able
to satisfy him that FETAC and CIETAC were
legally the same entity . Had such document
been placed before him , I am quite convinced
that the Judge would have been so satisfied . In
fact , such document does exist because on 21 st
June 1988 a document was issued by China’s
State Council which makes clear that these two
organisations are legally the same entity and the
name of the organisation was changed merely
to reflect “ the internationalisation ” of China’s
arbitral body . This very document is exhibited
and appears at page 242 in the bundle . I have
not the slightest doubt that this is a bad point
and I am fortified in that view by a recent
decision of Mr. Justice Barnes in Guangdong
New Technology Import & Export Corporation
Jiangmen Branch v. Chiu Shing t /a B .C .
Property & Trading Company , [1991 ] M . P .
1625 , Judgment delivered 23 August 1991 ,
where he came to precisely the same
conclusion . I trust therefore that this point will
not see the light of day again .

—

The total sum claimed by the Plaintiffs in the
Arbitration was some US$2.786m . but the
award was only for US$ 148, 176.00 .

Mr . Edward Chan , Q .C .’ s. primary
submission is that this is not a “ Convention
award ” because the parties never agreed to
arbitration in China but in fact agreed to
arbitration in Hong Kong .
It is clear that there were disputes between
the parties in relation to these refrigerators . On
20th September 1989 , the Plaintiffs submitted
their claim to CIETAC .

On 1 st December 1989 , the defendants put in
written submissions to the Arbitral Tribunal . At
the bottom of page 1 , they said this:

—

* ‘According to the stipulation No .: 17 of the
two contracts No . 009-TTC-TTA 88 and
No.: 011 -TTC-TTA 88 . We already
explained to the appealer. We never accept
the arbitration in China . But the appealer
decided the Chinese contract No.: 100132
dated 8th August , 1988 was used only for
customs formalities . The appealer had
signed our contracts and accepted the
arbitration in Hong Kong . Therefore, we

H 80-045

regret to accept the arbitration case will be
held in Beijing . ”
Then followed 8 pages of argument on the
merits .

On the 16th July 1990, the Tribunal posed
various written questions to the parties and on
14th September 1990 the Plaintiffs replied
thereto .
The first question which the Tribunal
“ deemed vital to the case ” was as follows:

—

“ ( 1 ) what is the sequence and the actual
date ... of and the respective purpose for
and the understanding pertaining to the
execution of the 3 contracts numbered . ..
and the 3 contracts numbered ... ”

It is clear that this question raises the very
point in issue, namely whether the parties were
bound by the English contracts or the
English/Chinese contracts.
The Plaintiffs’ answer to this question
appears on pages 113- 117 of the bundle . In
essence , they stated that the 2 English contracts
were only letters of intent “ which lost its effect
automatically when the 5 contracts were
signed . Because only those 5 contracts
expressed the final intentions of both parties
and in the subsequent course of the
performance of the contracts both parties were
also acting in accordance with the stipulation of
these 5 contracts ” . ( Sic ) The plaintiffs stated
that they had only ever agreed to arbitrate in
Beijing . They say that they had signed the
English contracts in haste in order to signify
their intention to do this business . They stated
that it was expressly agreed between both
parties that these 2 contracts i .e . the English
contracts should have no more effect than a
letter of intent , with the formal document being
subject to further negotiation . They contended
that further negotiation did take place .

It is also pertinent to point out that the
defendants put forward a counterclaim which
was not adjudicated upon because they failed to
pay the necessary fees.
The hearing took place in Beijing on 29 th
June 1990. The defendants were present . They
presented evidence and argued on the merits.

In these proceedings, an affidavit of Mr .
Ling Fung Tong , the defendant’ s manager, has
been placed before me. He stated that after
signing the two English contracts a Mr. Li
© 1992 CCH International
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Yuan of the plaintiffs informed Mr . Sun and
Mr. Crozzolli of the defendants that for the
purpose of getting the goods through Chinese
customs it was necessary to show a
Chinese/English contract . That , he says , was
the sole reason why the Chinese/English
contracts were signed . He maintained that both
Crozzolli and Sun made it clear when the
Chinese/English agreements were signed that
the English contracts were the binding ones . He
said Mr . Lee agreed to this.
It can thus be seen that the Tribunal was
faced with a conflict of evidence relating to the
respective status to be given to these two
different contracts .
The Tribunal’ s opinion dealt immediately
with this point in the following terms:
“ Having heard the statements and defence
made by both parties in the course of the
hearing and scrutinised the written materials
and the relevant evidence submitted , the
Arbitration Tribunal expressed the following
opinions:
l . As to the main contract on which this
dispute relied on .
There are seven contracts between the
Claimant and the Respondent. The
matters
subject
were
involved
overlapping , but the clauses are
dissimilar . The parties did not make it
clear in performing the contracts which
contract would prevail . According to
common statements made by both parties
in the course of hearing , although the
dates of the five Chinese-English
contracts ( numbered 009-TTC -TTA-88 ,
01 l -TTC-TTA-88 and 100132) are 6th
and 8th August 1988 respectively , the
actual date of signing was on or about
25th August 1988. In view of the above ,
completed with the fact that the
Respondent agreed to accept the
Arbitration Commission to hear the case,
the Arbitration Tribunal held that in
order to determine the rights and the
obligations of both parties , the
provisions of the five English-Chinese
contracts should take precedence and the
clauses in the two English contracts
should be regarded as supplementary
provided they are not inconsistent with
the clauses in the five English -Chinese
contracts . ” ( Sic )

—
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This passage is perhaps not as clear as it
could have been . However , one is entitled to
have regard to the submissions which had been
put in writing . Both parties gave evidence
before the Tribunal and although I have not
been shown any transcript of the proceedings , it
seems very clear that both sides gave their
versions which I have outlined above. Indeed it
has not been suggested otherwise in the
evidence placed before me. It thus follows that
this very point was before the Tribunal and they
decided it adversely to the defendants. Is this
situation any different to the Tribunal having
decided any other disputed issue of fact or law
adverse to the defendant ? I think not.
It seems to me that what the defendant is
seeking to do is to appeal on the merits. They
objected to the Tribunal acting upon the basis
of the English/Chinese agreements. Are they
entitled to raise this point at this stage ? In my
judgment , they are not. Professor Albert Jan
van den Berg in his authoritative book on the
New York Convention states at page 269:
“ It is a generally accepted interpretation of
the Convention that the court before which
the enforcement of the foreign award is
sought may not review the merits of the
award . The main reason is that the
exhaustive list of grounds for refusal of
enforcement enumerated in Article V does
not include a mistake in fact or law by the
arbitrator .
Furthermore ,
under
the
Convention , the task of the enforcement
judge is a limited one . The control exercised
by him is limited to verifying whether an
opposition of a respondent on the basis of
the grounds for refusal in Article V ( l ) is
justified and whether the enforcement of the
award would violate the public policy of the

—

law of his country . This limitation must be

seen in the light of the principle of
international commercial arbitration that a
national court should not interfere with the
substance of the arbitration . Accordingly , it
has , for example , been held that the
objection that the arbitrator wrongly applied
German law to the arbitration of the dispute
is not a defence under the Convention . ”
Mr . Chan submitted that the initial onus was
on the Plaintiffs to establish that what was
being sought to be enforced was in fact a
“ Convention award ” . Apart from a couple of
procedural points to which I will refer shortly
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Mr . Chan did not base his opposition on any of
the grounds set out in Section 44.

State ) in which case this application could have
been made there .

I find it impossible to accept Mr . Chan’ s
submission on this point . One of the issues
before the Tribunal , to which they properly
directed the parties attention , was which set of
contracts were binding . I think it is clear that
they must have accepted the Plaintiffs’ version
of events even though I accept that they did not
express this as clearly as would have been
desirable . If I be right as to this then what Mr .
Chan is effectively attempting to do is to appeal
on the merits. He submits that they should have
found that the English contracts were binding in
which case the parties would have agreed on
Hong Kong arbitration . In my judgment , unless
Mr. Chan can establish one of the New York
Convention grounds set out in Section 44, his
ground of opposition must fail. It is to be noted
that the defendants have not sought to introduce
any evidence that under Chinese law the
arbitration agreement was not valid (See S . 44
(2)( b)). I do not base my judgment on any
waiver arising by reason of the Defendants
participation in the arbitration hearing. Clearly
they were faced with a most difficult position .

Various decisions have made clear that the
Convention is not applicable for setting aside
awards. The court of the country of origin of
the award is the only court competent to rule.

It is to be noted that the defendants have not
taken any steps to seek the setting aside of this
award in the courts of China . Neither have they
applied to this court for a declaration that they
are not bound by the Chinese/English contracts
nor have they sought rectification of the
Chinese/English contracts so as to bring the
arbitration clause into line with what they say
was agreed . The latter course might be very
difficult given that they would have to prove an
agreement to arbitrate in Hong Kong .

Section 44( 0 of the Ordinance sets out as a
ground for not enforcing an award the fact that
it has been set aside by a competent authority of
the country in which it was made . This section
mirrors Article VI of the Convention , which
provides that the enforcing court can adjourn
the application pending the determination of the
application to set aside ( see Section 44( 5)).

It is also important to appreciate that the
enforcing country and court may have no
connection at all with the parties, the subject
matter of dispute or the law of the contract . In
this case , one party happens to be a Hong Kong
company . But the defendants could have had
assets in say The Philippines (a contracting
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I now turn to Mr . Chan’ s next point . He
submits that even if the plaintiffs are correct
and the CIETAC arbitration clause applies it
refers to the Provisional Rules of Procedure of
the Foreign Trade Arbitration Commission of
the China Committee for the Promotion of
International Trade . These rules were in fact
changed and new rules promulgated . These
new rules were applied to this arbitration . Mr .
Chan has compared the new rules which were
adopted on the 12th September 1988 with the
provisional rules referred to in the arbitration
clauses and he has made a number of points
about the differences. He submits that there
was real prejudice to the Respondents in having
the arbitration carried out under these new
rules.
I am not impressed with this submission .
These new rules were sent to the Defendants at
the commencement of the arbitration . They
took no objection . If they had any objection to
them , they presumably could have asked for the
arbitration to be under the old rules. It has to be
noted that it frequently occurs that arbitral
institutions update their rules. In this instance
the new rules have been said to be more liberal
than those they replaced . As Mr . Michael
Moser has written in an article in World
Arbitration and Mediation Report :

—

“ It is difficult to see how the parties could
new
found
have
the
procedure
‘objectionable’ .
The
CIETAC
new
Arbitration Rules are far more liberal than
the earlier FETAC Provisional Rules,
providing , for the first time for the
appointment of foreign arbitrators and
containing other provisions of benefits to
foreigners. ”

In my judgment , there is nothing in this
point . The fact that the arbitral institution
chosen by the parties has improved its rules
between contract and arbitration is not
sufficient to justify refusing enforcement . Such
a complaint does not come within the ground
set out in Section 44( 2)(e ) . Further the specific
complaints listed by Mr. Chan on page 9 of his
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skeleton argument seem to me to be of little
substance.
The use of the word “ provisional ” would
seem to suggest that changes would be made
but I accept that they were some time in
coming .
There is one Hong Kong case in this area and
that is Werner A Bok v . The N ’ s Co . Ltd . [ 1978]
HKLR 281 . This was a Convention award case
where Mr. Commissioner Liu (as he then was)
refused enforcement on the grounds that the
composition of the Tribunal was not in
accordance with the agreement of the parties.
The Court of Appeal while accepting that the
procedure followed in the arbitration was
irregular nevertheless enforced the award
because the irregularity was of such a nature
that it would be unjust to refuse enforcement
and permit the defendant to take advantage of
this irregularity since no possible prejudice had
been caused to the defendant . In that case
waiver had not been established because it
would have to be shown that the defendant
knew of the irregularity and knew of his right to
object . The latter condition had not been
shown . In the present case the defendant knew
that new rules had been made as they were sent
to him . The defendant gave no evidence as to
whether he knew of his right to object . I do not
base my judgment upon waiver . I prefer to rest
my judgment on the observations in Werner A
Bock to the effect that the whole tenor of Part
IV of the Arbitration Ordinance is to discourage
unmeritorious technical points and to uphold
Convention awards except where complaints of
substance can be made good . In my judgment
no complaints of substance have been made
good in the present case.
Mr . Ling of the defendants complains that no
interpreter was provided . Under Article 39 of
the new Rules , provision is made if the parties
or their witnesses or attorneys are not familiar
with Chinese . The Commission may provide an
interpreter . None was provided . Mr . Ling did
the interpreting for the defendants non -Chinese
speaking witnesses. He complains that he is not
a qualified interpreter but there is no evidence
that he made any complaint about this at the
time nor has he demonstrated how , if at all , he
was deficient in interpreting for his witnesses .
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In conclusion , therefore , I am satisfied that
this is a Convention award. I am not satisfied
that the defendant has made out any of the
grounds set out in Section 44( 2) of the
Ordinance and unless they do so “ enforcement
of a convention award should not be refused ” .
I , therefore , propose to grant the relief sought
in the originating summons and give leave to
enforce this award as if it were a judgment of
this Court .

I propose to make a costs order nisi in favour
of the plaintiffs.
Before parting with this case I would like to
make the following observations which are not
intended as any criticism of counsel or their
solicitors. There are almost 90 countries who
have acceded to the New York Convention .
Courts in Convention countries are being asked
to consider the Convention on a regular basis
and there are many decisions on the
Convention . It is clearly desirable , so far as is
practicable , for the interpretation of the
Convention to be uniform . Cases under the
Convention are increasing dramatically in Hong
Kong. In 1989 there were 8 applications for
enforcement , 6 being from China . In 1990
there were 13 of which 9 were from China . In
1991 there were 20 of which 18 were from
China . There is only one textbook devoted
solely to the New York Convention and that is
by Prof . Albert Jan van den Berg published in
1981 by Kluwer. That must be the starting
point for the consideration of any problem
arising under the Convention . But this excellent
book is now a little out of date and thus it is
essential to keep abreast of new developments
by reference to The Yearbook on Commercial
Arbitration published by the International
Council for Commercial Arbitration (ICCA ).
This too is published by Kluwer and is now
edited by Prof . Albert Jan van den Berg . This
work is in the Supreme Court Library and is at
the Hong Kong International Arbitration Centre
and contains reference to all known decisions
on the Convention . I was not referred to either
of these works and I would suggest that anyone
researching or arguing a New York Convention
point must start with these 2 works.
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[II80 046] TURNER CORPORATION LTD v AUSTOTEL PTY LTD
Supreme Court of New South Wales
Judgment delivered 3 April 1992
Full text of judgment below

——

—

Effect of agreement to refer dispute to
Arbitration Operation of arbitration clause
arbitration ' ’ Principal and builder entering into contract containing arbitration clause
Principal sending to builder notice under
Builder commencing court proceedings
Principal seeking stay of court proceedings to
contract to refer dispute to arbitration
permit arbitration Whether there was an arbitration agreement between the parties
Whether there was no sufficient reason why the dispute should not have been referred to
arbitration Whether the principal was ready and willing to do all things necessary for
the conduct of the arbitration Commercial Arbitration Act 1984 , sec 53 .

—

4 4

— —

—

—

—

—

.

A principal and a builder entered into a contract which included an arbitration clause The
clause provided that in the event of any dispute arising between the parties, the aggrieved party
should give to the other a written notice setting out the subject matter of the dispute. The giving
of this “ notice of dispute” was to be a condition precedent to the commencement by either
party of proceedings (whether by way of litigation or arbitration ) If the aggrieved party then
wished to have the matter referred to arbitration, it was to issue a “ notice of referral” to
arbitration to the other party The arbitration clause also provided that , should the parties fail
to appoint an arbitrator, two arbitrators and an umpire would conduct the arbitration.

.

.

The builder and the principal gave to each other notices of dispute in relation to a number
of matters Some but not all of those notices had been followed up with notices of referral to
arbitration.

.

The builder claimed by summons in the Supreme Court against the principal declarations
and orders in relation to its entitlement to extensions of time and payment under the contract,
damages for breach of the contract , and other matters. The principal then gave to the builder
a notice of dispute which included all the matters in the builder’s claim , followed by a notice of
referral to arbitration The principal sought an order that the proceedings commenced by the
builder be stayed pursuant to sec 53(1) of the Commercial Arbitration Act. The builder wrote
to the principal asking whether the principal intended to cross claim against it in the
proceedings. The principal replied that it was not considering issuing a cross claim against any

.

-

.

party

-

Three questions were debated before the Court. First, was there an arbitration agreement
within the meaning of the Act? Secondly , was there no sufficient reason why the matter should
not be referred to arbitration in accordance with the agreement ? Thirdly, was the principal
ready and willing to do all things necessary for the proper conduct of the arbitration?

At the hearing for the stay, the builder submitted that there was no agreement to refer
disputes to arbitration unless and until a notice of referral to arbitration had been given
Therefore, the proceedings could not be stayed in respect of matters which had not been the
subject of any notice at all or had only been the subject of a notice of dispute when the
proceedings had been commenced

.

.

The builder’s second submission was that , given that its first submission was accepted, a
number of matters in the proceedings would not be matters agreed to be referred to arbitration.
Thus, the avoidance of a fragmentation of the disputes to be determined would be a sufficient
reason why the matters should not be referred to arbitration. The builder argued that there
were also other factors which would constitute sufficient reason why the matters referred to
arbitration by the notices given after the commencement of proceedings should not be referred
to arbitration. The first was that, if the principal cross-claimed against the builder in the
proceedings, the builder might wish to join other parties such as contractors who were not
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bound by the arbitration agreement. The second was that , since the parties had not agreed
upon an arbitrator , there would be a cost burden imposed on the parties because the
arbitration would be conducted by two arbitrators and an umpire.
The builder also submitted that for two reasons it should be found that the principal was
not ready and willing to do all things necessary for the proper conduct of the arbitration . The
first was that no steps had been taken to agree upon a single arbitrator. The second was that
there had been a leisurely attention by the principal to the service of the notice of referral to
arbitration.
Held: stay of proceedings granted .
1 . The arbitration clause of the contract constituted an arbitration agreement for the
purposes of sec 53 of the Commercial Arbitration Act because the parties had agreed that
disputes between them would be referred to arbitration if one of them gave to the other a notice
of referral to arbitration.
2. Since the principal was not considering issuing a cross-claim , the factor did not weigh
against a stay of the proceedings.

3. The parties had agreed that there might be two arbitrators and even an umpire and had
thus voluntarily shouldered the cost burden. The likely explanation for the absence of
agreement upon an arbitrator was the disagreement over whether there should be an
arbitration at all .
4. The delay in the notice of referral to arbitration was explained by negotitations between
the parties.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Mr M Rudge ( instructed by Corrs Chambers Westgarth ) for the plaintiff .
Mr D Goldstein , solicitor of Messrs Morris Fletcher & Cross , for the defendant .

Before: Giles J .
(a ) that there is no sufficient reason why
the matter should not be referred to

Giles J: By contract in the form JCC A 1985
dated 8 March 1989 Turner agreed to construct
for Austotel the Rest Hotel at Milsons Point .
By summons filed on 13 February 1992 Turner
claimed against Austotel declarations and
orders in relation to its entitlement to
extensions of time and payment under the
contract , damages for breach of the contract ,
and other matters . By notice of motion filed on
6 March 1992 Austotel sought an order that the
proceedings be stayed pursuant to s 53( 1 ) of the
Commercial Arbitration Act 1984 ( “ the Act ” ) ,
which provides

may make an order staying the proceedings
and may further give such directions with
respect to the future conduct of the
arbitration as it thinks fit .”

a party to an arbitration agreement
commences proceedings in a court against
another party to the arbitration agreement in
respect of a matter agreed to be referred to
arbitration by the agreement , that other
party may , subject to subsection ( 2) , apply
to that court to stay the proceedings and that
court , if satisfied

Three questions were debated before me.
First , was there an arbitration agreement within
the meaning of the Act ? Secondly , was there no
sufficient reason why the matter should not be
referred to arbitration in accordance with the
agreement? Thirdly , was Austotel ready and
willing to do all things necessary for the proper
conduct of the arbitration ?

“ 53( 1 ) If

arbitration in accordance
agreement ; and
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( b) that the applicant was at the time

when the proceedings were commenced
and still remains ready and willing to do
all things necessary for the proper
conduct of the arbitration ,

—

—

with
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An arbitration agreement ?

The Act defines an arbitration agreement as
meaning “ an agreement in writing to refer
present or future disputes to arbitration ” . So far
as material, cl 13 of the contract provided

—

“ 13.01 In the event of any dispute or
difference arising between the Proprietor (or
the Architect on his behalf whether acting
under paragraphs 5.02.01 or 5.02 .02) on the
one hand and the Builder on the other hand
(subject to the provisions of Clause 6.09 ) at
any time as to the construction of this
Agreement or as to any matter or thing of
whatsoever nature arising thereunder or in
connection therewith then either party shall
give to the other notice in writing by hand or
by certified mail adequately identifying the
matters the subject of that dispute or
difference and the giving of such notice
shall be a condition precedent to the
commencement
by either party of
proceedings ( whether by way of litigation or
arbitration ) with regard to the matters the
subject of that dispute or difference as
identified in that notice .

13.02 At the expiration of ten ( 10) days
from the date of receipt of the notice
referred to in Clause 13.01 by the Proprietor
or the Builder as the case may be the party
giving such notice shall :

13.02 .01 Deposit with the Secretary of
the Chapter of the Royal Institute of
Architects or the Secretary of The Master
Builders' Association of the State or
Territory in which the Site is located the
sum of Five hundred dollars ( $500.00 )
by way of security for costs of the
arbitration proceedings;
13.02.02 notify the other party in writing
that he requires the dispute or difference
to be referred to arbitration; and

13.02 .03 together with the Notification
referred to in paragraph 13.02.02
provide to the other party evidence that
he has made the deposit as referred to in
paragraph 13.02.01 .
Subject to compliance as well with the
provisions of paragraphs 13.02 .01 and
13.02 .03 such dispute or difference ( unless
meanwhile settled ) shall upon receipt by the
other party of that notice given pursuant to
paragraph 13.02 .02 then be and is hereby

If 80-046
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referred to arbitration pursuant to the
succeeding Clauses of this Section 13.

13.03 Any arbitration under this Section
shall be effected :
13.03.01 By either a single arbitrator or
by two arbitrators agreed upon in writing
between the Proprietor and the Builder;

or
13.03.02 failing such agreement within
ten ( 10) days after receipt by the other
Party of the notice in writing given under
Clause 13.02 by the one party then by
two arbitrators, one being selected by the
President or acting President for the time
being of the Chapter of the Royal
Australian Institute of Architects in the
State or Territory in which the Site is
located and the other being selected by
the President or acting President for the
time being of The Master Builders'
Association of the State or Territory in
which the Site is located .
13.04 Where two Arbitrators are appointed
they shall upon entering upon the reference
or subsequently appoint an Umpire . Should
the Arbitrators fail to make an award or fail
to agree as to an award to be made within
two ( 2 ) calendar months of the completion
of the hearing of the arbitration or within
such further period as the parties may in
writing determine upon the Umpire shall
enter on the reference in lieu of the
Arbitrators .

13.05 . ..
13.06 In any such arbitration proceedings
either party may raise by way of a further
claim , set-off , defence or cross-claim and
subject to any conditions as to costs or
otherwise that may be imposed by the
Arbitrators or Arbitrator or Umpire as the
case may be any dispute or difference
whatever relating to the construction of this
Agreement or as to any matter or thing of
whatsoever nature arising thereunder or in
connection therewith and whether or not a
notice of dispute as referred to in Clause
13.01 in respect thereof has been given . ”

I will refer to a notice given pursuant to
cl 13.01 as a notice of dispute and to a notice
given pursuant to cl 13.02 as a notice of referral
to arbitration .
© 1992 CCH International

^92

Turner Corp Ltd v Austotel Pty Ltd
(1992) Doyles DR Reps ( Asia Pacific) 180-046 ( Giles J)

80,751

•

Prior to the commencement of the
proceedings each of Turner and Austotel had
given to the other notices of dispute in relation
to a number of matters. Some but not all of
those notices had been followed up with notices
of referral to arbitration . The claims in the
proceedings included most , if not all , of the
matters the subject of these notifications , but
beyond
them .
went
far
After
the
commencement of the proceedings Austotel
gave to Turner a notice of dispute which
embraced all the matters the subject of Turner’s
claims in the proceedings, followed by a notice
of referral to arbitration of those matters. For
present purposes , I do not think any more
detailed analysis of the notices or the claims is
necessary .

Turner submitted that there was no
agreement to refer disputes to arbitration unless
and until a notice of referral to arbitration had
been given , and hence that the proceedings
could not be stayed in respect of matters which
had not been the subject of any notice at all or
had only been the subject of a notice of dispute
when the proceedings were commenced . In its
submission , cl 13 of the contract provided a
true choice between litigation and arbitration .
Clause 13.01 expressly treated the notice of
dispute as a preliminary to either litigation or
arbitration , and following the giving of the
notice of dispute either party was free to bring
proceedings with regard to the matters the
subject of the dispute identified therein rather
than go to arbitration . It was the next event , the
giving of the notice of referral to arbitration ,
which bound the parties to arbitrate, and that
event was both the agreement to refer the
dispute to arbitration and the referral itself .
That cannot be right. It must be asked how
the notice of referral to arbitration came to have
the effect of referring the dispute to arbitration ,
and the answer must be , because the parties
agreed by the contract that it would have that
effect . To that extent there was an agreement to
refer disputes to arbitration . Such a referral was
not inevitable in the event of dispute , nor did
the parties agree that the only way by which
their disputes might be determined was by
arbitration . Following the giving of a notice of
dispute , the party giving the notice might
commence curial proceedings or might give a
notice of referral to arbitration . If it
commenced curial proceedings , and if the other
party did nothing to set in train the referral of
Doyles Dispute Resolution Practice — Asia

the same dispute to arbitration , then the curial
proceedings would continue; but if the party
giving the notice of dispute then gave a notice
of referral to arbitration (and complied with
ell 13.02.01 and 13.02 .03), by force of the
agreement between the parties the dispute
would be referred to arbitration . Equally , if the
other party gave a notice of dispute followed by
a notice of referral to arbitration in respect of
the same dispute , by force of the agreement
between the parties the dispute would be
referred to arbitration . The question is whether
that agreement
the agreement that if the
notices are given then the dispute will be
referred to arbitration
is an agreement to
refer disputes to arbitration within the meaning
of the Act .
There have been a number of decisions
concerned with whether an agreement whereby
a party can elect to refer a dispute to arbitration
is an agreement to refer the dispute to
arbitration . I referred to many of these
decisions in Allied Constructions Pty Ltd v
Novacoal Australia Pty Ltd ( 1992 ) Doyles DR
Reps ( Asia
Pacific ) 180-035 where ,
however , the relevant clause (GC 49.1 of
AS2124-1984) was in materially different terms
from cl 13 of the JCC A 1985 form of contract .
In the view that I took , by its provision that the
disputes “ shall be determined ” in the manner
set out , the effect of the clause was that if the
dispute was to be pursued at all beyond the
Superintendent’ s decision it had to be
determined by arbitration . The election was an
election between referring the dispute to
arbitration or letting it rest , and I was of the
opinion that an agreement to arbitrate disputes
under which there was such an election was an
agreement to refer disputes to arbitration . That
is not this case. Under cl 13, the party giving
the notice of dispute who wishes to take the
matter further may elect to litigate or arbitrate .
I accept Turner ' s submission that my decision
in Allied Constructions Pty Ltd v Novacoal
Australia Pty Ltd is distinguishable , although I
will return to that decision later in these
reasons .
There are two decisions specifically dealing
with the JCC A 1985 form of contract .
In KBH Constructions Pty Ltd v PSD
Development Corporation Pty Ltd ( 1991 ) 21
NSWLR 348 Cole J was concerned with
whether the provision for arbitration had
removed from the court the power to review the
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architect’ s determination of extensions of time .
His Honour decided in the negative because the
contract “ makes clear that disputes between the
various forms of
parties concerning
for
certification
including
certification ,
extensions of time, may be reviewed either by
arbitration or by litigation ” (at 351 ). After
pointing out that cl 13.01 contemplates the
distinct dispute resolution mechanisms of
litigation or arbitration , his Honour said ( at
358)“ 10. Once a ‘dispute or difference’ has
arisen , a notice is required to be given
‘identifying the matters the subject of the
dispute or difference' (cl 13.01 ). Such
notice is a ‘condition precedent to the
commencement by either party of
proceedings ( whether by way of litigation or
arbitration ) with regard to the matters the
subject of that dispute or difference as
identified in that notice’ (cl 13.01 ). That
clause is thus a type of Scott v Avery .. .
clause, but the condition precedent is not the
award of an arbitrator, but the mere giving
of the notice identifying the dispute or
difference. Thereafter, the parties are agreed
that either party may litigate or arbitrate . It
is thus implicit that the parties have agreed
that there is no restriction upon the common
law right of either party to have the court
determine any justiciable issue , being the
dispute between the parties concerning ,
relevantly , the proper entitlement of the
builder to an extension of time . Absent
contractually agreed finality conferred upon
the decision of the architect , disagreement
between the parties regarding such a
decision creates a justiciable issue
determinable by litigation .
11 . If the notice identifying the matters in
dispute was not given , there may , perhaps ,
be an entitlement to a stay of the litigation
or arbitration (cf s 55 Commercial
Arbitration Act 1984 ). ”
I take the last sentence of this citation to
invite attention to whether or not under cl 13 a
notice of dispute can be an effective
precondition to litigation or arbitration . But I
do not think that the earlier part of the citation
bears upon the question arising in the present
case. After a notice of dispute the parties may
either litigate or arbitrate, and that was
sufficient for his Honour’ s view that the power
to review the architect 's determination of
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extensions of time was not conferred solely
upon an arbitrator appointed pursuant to
contract . Although a notice of referral to
arbitration had been given , his Honour was not
concerned with the question of a stay pursuant
to s 53 of the Act , and his reference to agreed
absence of any restriction upon a curial
determination of the dispute did not deny the
effect of a notice of referral to arbitration or
involve the conclusion that there was no
arbitration agreement within the meaning of the
Act.

The other decision is , however, directly in
point . In Woolworths Ltd v Herschell
Constructions Pty Ltd ( in liquidation ) (1991 )
Pacific ) H 80-020
Doyles DR Reps ( Asia
Smith J held that there was no power to stay
proceedings under s 53 of the Commercial
Arbitration Act 1984 ( Vic ) because until the
giving of a notice of referral to arbitration there
was no more than “ an option ” to refer .

•

In Woolworths Ltd v Herschell Constructions
Pty Ltd ( in liquidation ) the defendant gave a
notice of dispute , the plaintiff then commenced
the proceedings, and thereafter the defendant
gave a notice of referral to arbitration . Smith J
concluded that he should apply the reasoning of
Hammond v Wolt ( 1975 ) VR 108 , being of the
view that in enacting the 1984 Act the
legislature had decided not to “ overrule ” that
decision . In Hammond v Wolt the arbitration
clause was to the effect that in the event of
dispute either party “ may ” give to the other
notice of dispute and request a third party to
appoint an arbitrator . The reasoning applied by
Smith J may be seen both from his exposition of
Hammond v Wolt and from his application of
that decision to cl 13 of JCC A 1985.
As to the first , his Honour said (at 80 ,479)

—

“ Mr Justice Menhennitt categorised the
agreement contained in clause 23(a ) as an
option to refer disputes to arbitration not an
agreement to submit disputes to arbitration .
‘In my opinion , it

is also the position
that , under disputes clause 23, all the
parties have is an option to have
differences referred and there is no
agreement to submit until the option has
been exercised . The prime reason for this
conclusion is , I think , the presence of the
word “ may ” in the provision for giving
notice of the dispute to the opposite party
and to the President or his nominee . It is
© 1992 CCH International
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entirely in the option of the parties as to
whether or not they give notice and until
they do nothing is submitted to anyone
... .* ( At ll 6).
His Honour's reasons appear to assume that
once the option is exercised , there is then a
binding agreement to refer to arbitration and
the dispute is also there and then referred to
arbitration ."
As to the second , his Honour began with an
analysis of cl 13 . He stated that the effect of a
notice of dispute was not to refer a dispute
either to litigation or arbitration , and that
cl 13.01 was not an agreement to refer to
arbitration : "The choice is left to the parties
and limits are imposed by clauses 13.01 and
13.02." (at 80 ,480 ) He regarded the word
"shall " in cl 13.02 as obliging the party giving
the notice of dispute to give a notice of referral
to arbitration within ten days if he wished to
continue with the option of arbitration , but not
as having the effect that the party giving the
notice of dispute could not commence curial
proceedings and was obliged to continue with
the reference to arbitration . He pointed out that
cl 13.02 confined the right to give a notice of
referral to arbitration to the party which had
given the notice of dispute , adding that the
other party could itself invoke the cl 13.02
procedure by giving notice under cl 13.01 . His
Honour then said (at 80 ,481 )

—

"Consistently

with the reasoning in
Hammond v. Wolt ( above ) , clauses 13.01
and 13.02 do not create an agreement that
refers disputes to arbitration , but create an
option to do so which , to be exercised ,
requires a party to carry out several steps —
give a notice under clause 13.01 , deposit the
security of $500.00 , notify the other party in
writing that he requires the dispute to be
referred to arbitration , and , at the same time
provide that person with evidence of the
deposit . The moment the other party
receives notice that the party requires the
dispute or difference to be referred to
arbitration by notice under clause 13.02 ,
there is then an agreement to refer to
arbitration and the matter is referred to
arbitration . That stage was not reached in
this case before the writ was filed and
accordingly the power to stay under s. 53 of
the Commercial Arbitration Act does not
arise ."
Doyles Dispute Resolution Practice — Asia
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I respectfully accept his Honour's analysis of
cl 13 , but with equal respect I consider that in
adopting the reasoning found in Hammond v
Wolt and in his own language Smith J may not
have given sufficient attention to whether there
was an agreement to refer disputes to arbitration
as distinct from an agreement referring disputes
to arbitration . If there is a referral to arbitration
upon receipt of the notice under cl 13.02, how
does that come about unless by the prior
agreement of the parties? When his Honour
observed that ell 13.01 and 13.02 did not create
"an agreement that refers disputes to
arbitration", as distinct from an option to do
so , there was left from consideration whether
they created an agreement to refer disputes to
arbitration in the sense of an agreement that
they would be referred to arbitration if one
party so elected by giving the necessary
notices. As I earlier said that , it seems to me , is
the question .
It may be that Smith J would not have applied
the reasoning of Hammond v Wolt had his
Honour not thought that the legislature had
recognised that reasoning . For my part , I do not
find the adoption in the uniform Commercial
Arbitration legislation of a definition of
"arbitration agreement" in similar terms to that
with which Menhennitt J was concerned an
implicit adoption of his Honour’ s reasoning.
Hammond v Wolt has been both followed
( Minister for Main Roads for Tasmania v
Leighton Contractors Pty Ltd ( 1985) 1 BCL
381 ; Hyslop v Liverpool Hospital ( Hodgson J ,
14 October 1987 , unreported )) and doubted
( Brunswick NL v Sam Graham Nominees Pty Ltd
( Rowland J , 19 January 1990 and WA Full
Court ( 1989) 2 WAR 207; Barrier Reef
Holdings v Bethlehem Singapore ( Bryson J , 24
June 1987, unreported )) , and has been
criticised in Australian texts (Sharkey and
Dorter , Commercial Arbitration , p 25 , but only
as to unilateral referral ; Jacobs , Commercial
Arbitration , paras 4.90-4.135) . English texts
accept the contrary position as established by
Pittalis v Sherefettin (1986) 1 QB 868 to which
I later refer (eg Mustill and Boyd , Commercial
Arbitration , pp 49,121 ). Although , as I have
said , my decision in Allied Constructions Pty
Ltd v Novacoal Australia Pty Ltd was on a
different arbitration clause , I questioned
whether describing the parties’ entitlement as
an option necessarily meant that there was no
arbitration agreement . While otherwise it may
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have been appropriate to follow the decision of
Smith J in Woolworths Ltd v Herschell
Constructions Pty Ltd ( in liquidation ) as a
matter of comity , being a decision directly in
point upon the form of contract with which I
am presently concerned , in these circumstances
it seems to me that I should follow up that
doubt and decide the matter for myself even if
it means declining to follow the reasoning in
Hammond v Wolt and the decision in
Woolworths Ltd v Herschell Constructions Pty
Ltd ( in liquidation ).

Going back to the definition of an arbitration
agreement , in Hammond v Wolt Menhennitt J
thought ( having categorised the agreement as
an option ) that the word “ to” in the phrase
equivalent to “ an agreement ... to refer ...
disputes to arbitration ” required that the parties
had agreed that the differences were to be
submitted to arbitration , not that at the option
of one or other of them they may be submitted
to arbitration ( see at 117 ). Why should that be
so? If the parties have agreed that disputes are
to be referred to arbitration should one of them
so elect , that is aptly described as an agreement
to refer the disputes to arbitration . To treat an
agreement of that nature as an arbitration
agreement for the purposes of s 53 of the Act is
consistent with the evident objective of
requiring those who have chosen to have their
disputes determined by arbitration bound to that
choice: indeed , to exclude agreements of that
nature for other purposes of the Act might leave
an arbitration consequent upon a notice of
referral to arbitration such as that for which
cl 13.02 provides unregulated by the Act ,
because there would be no arbitration
agreement other than that flowing from the
original contract . In this respect, I have some
difficulty with the proposition found in
Hammond v Wolt and repeated in Woolworths
Ltd v Herschell Constructions Pty Ltd ( in
liquidation ) that the agreement to refer a
dispute to arbitration and the referral itself are
the one and the same thing , because they are
the referral to arbitration occurs only
not
because of the prior agreement of the parties
that there shall be a referral when an election is
made by giving the notice of referral to
arbitration .

—

Further, any other view would lead to
curious results. Section 53( 1 ) seems to call for
an arbitration agreement extant at the time of
commencement of the proceedings, and
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whether there was such an arbitration
agreement would depend ( to revert to cl 13)
were
whether
the
upon
proceedings
commenced before the giving of a notice of
referral to arbitration or vice versa. When the
contract provides for arbitration ( through
election by one party and pre-existing
agreement by the other party to arbitrate if there
be such an election ) , it is not likely that the
legislature intended that the power to grant a
stay whereby the election to arbitrate would be
enforced should turn upon which of the parties
was the first to act .
I am fortified in my opinion by the decision
of the Court of Appeal in Pittalis v Sherefettin .
I analysed that decision in Allied Constructions
Pty Ltd v Novacoal Australia Pty Ltd , but
because of its immediate significance I venture
to repeat what I there said .
The lease provided for rent review

—

“ ... determined in relation to the review
period in the following manner that is to say
either ( i ) it shall be such a sum as shall be
notified in writing by the lessors to the
lessee not earlier than 24 June 1981 or as
shall within three months after such
notification be agreed between the lessor
and the lessee in writing in substitution for
the sum so notified or ( ii ) at the election of
the lessee by notice in writing to the lessor
not later than three months after the lessors’
notification in writing mentioned in
sub-clause ( i ) above ... it shall be
determined ( in accordance so far as not
inconsistent herewith with the provisions of
the Arbitration Act 1950 . .. ) by an
independent surveyor appointed for that
purpose ... ”
The lessors gave notice of a new rent; the
lessee failed to elect for determination by the
independent surveyor within the three month
period . The lessee sought an extension of time
for giving that notice pursuant to s 27 of the
Arbitration Act 1950 ( UK ), for which it was
necessary that there be “ an agreement to refer
future disputes to arbitration ” . The lessors
submitted that there was no subsisting
agreement to refer disputes to arbitration
because the notice of election had not been
given in due time , and further that there was no
agreement to refer disputes to arbitration
because there was a unilateral rather than
© 1992 CCH International
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bilateral right to refer. Both submissions were
rejected .
As to the first submission , Fox U said (at
874)“ That agreement was in no sense an
agreement to agree. It was contractual . It is
true that there would be no reference to the
independent surveyor unless the tenant
elected . But an agreement to arbitrate in
future if a party so elects can , in my
opinion , correctly be described as an
agreement to refer a future dispute to
arbitration; if there is an election , both
parties are bound . Looking at the matter at
the point of time when the lease was made ,
there was an agreement to refer a future
dispute to arbitration , and not the less so
because the reference was upon a
contingency ( ie election ).”

Dillon U said (at 883)

—

‘‘The rent review clause is not , in

my

judgment , a mere agreement to agree . There
is in the lease itself an agreement , binding
on the landlords, that there shall be
arbitration over the open market rental value
of the premises if the tenant , by notice , so
elects . That is a binding contract to refer
disputes over the open market rental value if
the tenant so elects , and it must be an
agreement for arbitration within section 27
unless the third point set out above is valid ,
that an arbitration clause must confer
bilateral rights, and not merely a unilateral
right , of reference . ”

On this point Neill LJ agreed with Fox and
Dillon LJJ .
As to the second submission , an earlier
decision of Peter Gibson J in Tote Bookmakers
Ltd v Development & Property Holding Co Ltd
( 1985) Ch 261 had held that a bilateral right to
refer was necessary ; the decision was based on
a dictum in Baron v Sunderland Corporation
( 1966) 2 QB 56. The decision was overruled
and the dictum was not followed . Fox LJ said
(at 875)‘‘Looking at the matter apart from authority ,
I can see no reason why , if an agreement
between two persons confers on one of them
alone the right to refer the matter to
arbitration , the reference should not
constitute an arbitration . There is a fully
bilateral agreement which constitutes a
Doyles Dispute Resolution Practice
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contract to refer . The fact that the option is
exerciseable by one of the parties only
seems to me to be irrelevant . ”

After consideration of earlier decisions, his
Honour concluded ( at 876) that the parties were
entitled , if they so chose , to confer a unilateral
right to insist upon arbitration . Dillon LJ also
considered the earlier decisions and held (at
886 ) that notwithstanding its unilateral nature
there was an agreement for arbitration in the
lease . Neill LJ came to the same view , saying
( at 889 ) that the right to claim arbitration might
be a unilateral right but it had been mutually
agreed .
I am in respectful agreement with this
decision , and find in it support for my own
view . In my opinion cl 13 of the contract
constitutes an arbitration agreement for the
purposes of s 53 of the Act because Turner and
Austotel agreed that disputes between them
would be referred to arbitration if one of them
gave to the other a notice of referral to
arbitration ( and complied with ell 13.02 .01 and
13.02 .03), that being in my view an agreement
to refer disputes to arbitration .
No sufficient reason
There were two limbs to Turner ’ s argument.
The first limb turned upon acceptance of its
submission in relation to an arbitration
agreement . If that submission were accepted ,
then a number of the matters in the proceedings
would not be matters agreed to be referred to
arbitration by an arbitration agreement extant at
the time the proceedings were commenced , and
it said that avoidance of fragmentation of the
disputes to be determined would be sufficient
reason why the matters the subject of such an
agreement should not be referred to arbitration .
Since I have not accepted the submission , this
limb of the argument fails.
The second limb pointed to other factors said
to constitute sufficient reason why the matters
referred to arbitration
by virtue of the
notices given after the commencement of the
proceedings being all the matters the subject of
the proceedings
should not be referred to
arbitration . There were three such factors.

—

—

The first was the possible involvement of
other persons or companies engaged in the
works but not bound by the same arbitration
agreement. Pursuant to cl 13.06 of the contract ,
all other claims or cross-claims between Turner
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and Austotel could be brought into the
arbitration . Austotel would be the claimant in
the arbitration , but Turner suggested that the
response to a foreshadowed cross-claim against
Austotel might raise questions of delay or
defective work causing it (Turner ) to wish to
join other parties such as subcontractors.
Turner wrote to Austotel asking whether
Austotel proposed to cross-claim against it in
the proceedings, and received the reply that “ at
the present time , [ Austotel ] is not considering
issuing a cross-claim against any party ” . So
long as that is Austotel’ s position , 1 do not
think this factor weighs against a stay of these
proceedings. Should Austotel’ s position
change , there may be grounds for Turner to
apply for a lifting of the stay .
The second was that there had been no
agreement upon an arbitrator , so that it
appeared that the arbitration would be
conducted by two arbitrators and possibly an
umpire as envisaged in ell 13.03 and 13.04.
Turner suggested that this would impose a cost
burden on the parties which should be avoided
by permitting the proceedings to continue . It is
likely that the absence of agreement upon an
arbitrator is due to the disagreement over
whether there should be an arbitration at all ,
but even if that not be so it is sufficient to say
that the parties had agreed that there might be
two arbitrators and even an umpire and had
thus voluntarily shouldered the cost burden . I
see no reason why this should weigh against a
stay of proceedings .
The third was that in other proceedings
between the parties the authority of the
architect under the contract had been put in
issue . It was said that if the architect’ s authority
were put in issue in the arbitration it would be
necessary to join the architect: that , however ,

could not be done because the architect was not
party to the same arbitration agreement . This
fell away when the authority of the architect in
the material respects was acknowledged by
Austotel .

Readiness and willingness

In Turner’ s submission , for two reasons it
should be found that Austotel was not ready
and willing to do all things necessary for the
proper conduct of the arbitration . The first was
that so far as the evidence showed no steps had
been taken to agree upon a single arbitrator.
The second was that there appeared to have
been leisurely attention to the service of notice
of referral to arbitration of certain matters the
subject of a notice of dispute . I do not think
that there is anything in the submission . The
apparent delay in the notice of referral to
arbitration was adequately explained by
negotiations between the parties, and as I have
already said the likely explanation for the
absence of agreement upon an arbitrator is the
disagreement over whether there should be an
arbitration at all . Austotel acted promptly once
Turner brought matters to a head by
commencement of these proceedings , and I do
not think there are sufficient grounds for
declining to conclude that ( if for no other
reason , in order to avoid an application to lift
the stay ) it will act promptly in the prosecution
of the arbitration .
The matters raised in the proceedings are
clearly appropriate for arbitration , and no
submission was made to the contrary . In my
view there is jurisdiction to make an order
staying these proceedings and I have the
satisfactions necessary to do so. I order that the
proceedings be stayed and that Turner pay the
costs of the motion .

[K 80-047] AWA LIMITED v DANIELS ( TRADING AS DELOITTE HASKINS & SELLS)
& ORS
Supreme Court of New South Wales
Judgment delivered 24 February 1992
Full text of judgment below

—

—All parties conceding that— court had power —to direct

Plaintiffs , defendants and
Power of court to direct parties to mediation
Mediation
Estimating trial to run for three months
Court
cross-defendants litigating dispute

suggesting mediation of dispute —
Whether the court had power to direct the parties to mediation .

mediation

—

The plaintiff , defendants and cross-defendants were involved in litigation. The estimated
length of the hearing was three months. A few days into the trial , the plaintiff and cross-
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defendants agreed to consider the suggestion that the dispute be submitted to mediation , but
the defendants rejected it.
Counsel for the defendants explained that his instructions came from a number of sources.
Therefore, he was unable to have present , at any possible mediation , any person or persons
with complete authority to settle on behalf of the defendants. Later the defendants informed
the Court that their chairman would attend any mediation conference to instruct counsel . AH
parties conceded that there was power in a judge of the Supreme Court to order them to
mediation even over the objection of a party .
Held: parties directed to undertake mediation.
1 . By concession the Court had the power to give a direction to mediate .
2. Having regard to the burden , financial and other, inflicted upon the parties and the
taxpayer by the litigation it was appropriate that the attempt at mediation be made.
Per Rogers CJ: If the mediation did not prove fruitful the Court would proceed with the
hearing .
No consideration of cost , efficiency in the conduct of court business, or case management
would ever justify an order for mediation unless it could be done in accordance with fairness.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Before: Rogers CJ .

Rogers CJ Comm D: These proceedings
have now reached the twelfth day of hearing .
Notwithstanding the fact that the evidence in
chief of witnesses has been reduced into
writing , cross-examination has meant that only
five witnesses have so far been heard . The
estimated length of the hearing is three months.
The interests represented are the plaintiff , the
former Chairman and Chief Executive Officer
of the plaintiff , the former non -executive
Directors, the defendants who are the former
auditors of the plaintiff , and two banks as
cross-defendants . They are represented by six
Senior Counsel and seven Junior Counsel .
There are expensive experts sitting in court
each day . The court is crowded with instructing
solicitors and para-legal persons, lap top
computers , and arch lever files of documents in
their dozens. I would think that the costs must
be running well in excess of half a million
dollars per week .
There is a cost not just to the parties , but to
the taxpayers of New South Wales as well . The
taxpayer provides free of charge to the parties
the services of the Judge ( my services, such as
Doyles Dispute Resolution Practice — Asia

they are ), all court room support staff ,
shorthand writers and court attendants.

Cases of such length used to be a rarity .
Unfortunately , they are becoming common
place . Their cost is increasing . The reaction of
the commercial community reflects widespread
community dissatisfaction and a pervading
sense of helplessness at being caught up in such
legal juggernauts. Business persons feel there
must be a better way to resolve commercial
disputes. As legal points are quite legitimately
advanced by lawyers , acting in proper
protection of their clients' rights , commercial
realities tend to become obscured (cf
“ Occidental & Regal
A case of Overkill"
Business Review Weekly 31 January 1992;
“ Lloyd 's of London " The Economist 15
February 1992 p 82 ).

—

It is unacceptable that with other methods of
dispute resolution available the courts should
be the sole repositories of these corporate
struggles. It is of course clear that there
are some cases where it is unavoidable that
litigation must be fought to the end. Thus, for
example , it may be necessary to obtain , for
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purposes of precedent, the views of the ultimate
Court of Appeal on certain questions of law
which may be expected to recur . There
are sundry other good reasons why it may be
necessary to continue with court conducted
litigation notwithstanding the cost , both legal
and in executive time .
Some days ago , I raised with the parties the
question whether it would not be appropriate to
submit the dispute , even at this late stage , to
mediation . As I understood it , the attitude of
the parties , except for the defendants, was one
of willingness albeit with qualifications. At the
time the defendants rejected the suggestion . As
the hearing proceeded I indicated that I was
considering giving a direction , over the
objections of the defendants, that the parties
enter into mediation . However, before pursuing
that course I wanted to understand the basis for
the defendants’ opposition .
Subsequently Mr McAlary QC for the
defendants explained that his difficulty
ultimately was bottomed on the fact that his
instructions came from a number of sources.
He was unable to have present , at any possible
mediation , any person , or persons, with
complete authority to settle on the defendants’
behalf . Mr McAlary explained that the
defendants were in part uninsured . Thus they
had a direct and substantial financial interest in
the outcome . As well the insurance was carried
by a number of different entities whose consent
would be needed . To complicate matters further
the reinsurers with whom some of the risk was
laid off were yet different entities. I was not
prepared to accept that the difficulty Mr
McAlary described presented an insuperable
obstacle to a possibly successful mediation . I
pursued the concept with Counsel and I
gratefully acknowledge their willingness to
assist me in what are undoubtedly difficult and
uncharted waters.
On Thursday 20 February Mr McAlary
informed me that his instructions were that Mr
Grant , the Chairman of the defendants , would
attend any mediation conference, which I
thought fit to direct , for the purpose of
instructing Counsel . Mr McAlary further
informed me that his clients , if required to enter
into mediation , would do so in good faith and
would co-operate with the other parties and the
mediator. That having been said Mr McAlary
pointed out that his clients considered that their
professional reputation and standing was at risk
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and that they were determined to do everything
necessary to vindicate it and keep it unsullied
and intact. That is a sentiment that any
professional person can understand and which
is entitled to respect and consideration .

However there are a number of considerations that need to be weighed in the balance .
First , it is the constitutional function of courts
to entertain the grievances of litigants and judge
their rights . Indeed this has been recently
highlighted by the decision of the Court of
Appeal in Scandrett & Ors v Dowling
( unreported 7/ 2/92) .
Of course directing parties into mediation
does not foreclose the opportunity of obtaining
the decision of the court . If mediation is
unsuccessful the hearing will proceed . Indeed ,
in the present case if the mediation is not
successful the hearing will resume on 9 March .
One thing Mr McAlary did not say was that
in his client’ s view the mediation would
necessarily be an exercise in futility . The other
parties all wish to give mediation a chance .
That approach is in accordance with the ever
developing theories of dispute resolution and
management.
At this point it is necessary that I make
absolutely clear that no consideration of cost ,
of efficiency in the conduct of court business,
or case management would ever justify an
order for mediation unless it can be done in
accordance with fairness [cf “ Mediation Law ,
Policy , Practice’’ Rogers & McEwen (to
which I will refer simply as Rogers &
McEwen ) p 225ff ].

Even before I mention the question of power
to order parties to mediate against the wish of
one or more of them , there is a threshold
philosophical question . Is it ever appropriate to
order parties to mediate where there is a greater
or lesser reluctance by some to submit to the
exercise? In other words , what hope is there of
a successful mediation where the parties or
some of them are reluctant to embark on the
attempt? It was considerations of this kind
which had deflected at least one Australian
court from ordering parties to abide by a
previous agreement to submit any dispute to
conciliation .
Speaking more generally of alternative
dispute resolution methods ( “ ADR ” ) the view
has been expressed that:

—
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“ The requirement to negotiate and to
consider entering into an ADR procedure
should not , and in any event is unlikely to ,
be a condition precedent to a legal right to
commence arbitration . If these provisions
are made or interpreted to be conditions
precedent to arbitration they would provide
a mechanism whereby a party seeking to
delay the ultimate determination of a dispute
could use the procedure to effect this
“ Arbitration
(Jones
objective . ”
and
Alternative Dispute Settling ” [ 1991 ] BCL
8 , 20 )
The problem has arisen in two decisions in
Australia , without , however, any analysis of
the competing considerations. In both cases the
refused
court
to
enforce contractual
arrangements to attempt to mediate a dispute in
the first instance , and allowed curial
proceedings in the one case and arbitration in
the other , to proceed .
The first decision , given in the Supreme
Court of New South Wales , was Reed
Constructions Pty Ltd v Federal Airports
Corporation & Ors ( unreported Brownie J 23
December 1988 ). The contract provided quite
clearly that if any dispute arose , the
Construction Manager “ shall give written
notice to the builder appointing a date , time and
venue for a conciliation meeting to be held to
discuss in detail the dispute or difference ...
The parties shall not be legally represented at
said meeting but shall present in their own
manner , with the assistance of witnesses and
documentary evidence the details of their
respective cases ” . The contract went on to
provide that , if at the conclusion of the
meeting , there was no resolution , notice may
be given referring the dispute to arbitration .
Correctly enough , the Judge held that each step
in the process was mandatory . The plaintiff did
not undertake conciliation and whilst the Judge
ordered a stay of the curial proceedings , he
made no order to enforce the mandatory
provision for conciliation . In fairness probably
he was not asked to do so. Nonetheless , by
implication at least , he was prepared to allow
the parties to proceed to arbitration without a
prior attempt at conciliation .
In Allco Steel ( Queensland ) Pty Ltd v Torres
Strait Gold Pty Ltd (1991 ) Doyles DR Reps
( Asia
Pacific ) 1) 80-018 a Master of the
Queensland Supreme Court refused an
application for a stay of the proceedings. The

parties had agreed for the erection , by the
plaintiff , of a crushing plant , flotation and
grinding plant for a gold mine . The contract
provided for notice in writing of any dispute
whereupon a conciliation meeting was to be
held . In all relevant respects the clause was the
same as the one in the Federal Airports
Corporation case . In 1989 litigation was
commenced by Torres Strait Gold . An
application was made to the court and an order
made by Ambrose J for a conciliation meeting
to be held . Unfortunately there is no record , of
which I am aware , as to whether this
application was contested and whether the
Judge gave a considered judgment . Thereafter
two meetings were held . Neither was successful
and there then followed some correspondence
which was described by the Master as
extremely belligerent in tone . Allco Steel then
commenced proceedings. This time it was
Torres Strait which sought the stay . The Master
held that the plaintiff had made no bona fide
attempt to conciliate and:
“ any conciliation meeting that has been
called and attended was one which did not
comply with clause 4.5.6 of the contract. ”
( p 80 ,469)

—

The defendant submitted that the clause was
a valid “ postponement of the right of access to
the court ” and relied upon the authorities
mentioned in Mustill & Boyd Commercial
Arbitration p i l l . The Master pointed out that
all of the authorities related to arbitration
clauses or an obligation to arbitrate the dispute
pursuant to Statute .

—

He then held at p 80 ,469:
“ Here clause 4.5.6 merely provides an
agreement to conciliate (as distinct from one
to arbitrate ) and as such is severable from
the binding agreement in which it is located .

•
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In other words , notwithstanding what I
perceive to be a clear breach of the
obligations to conciliate on the part of the
plaintiff , the doctrine that the jurisdiction of
the court cannot be ousted dominates any
other principle that would require the
plaintiff to honour its contractual obligations
that might arise under clause 4.5 .6.
An appeal was made to the inherent
jurisdiction of the court to grant a stay , the
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condition precedent to the accruing of a
cause of action not having been met , namely
bona fide conciliation . In my view , even if
such relief was open this discretionary relief
must be refused as it is abundantly clear that
the parties have taken up positions which
effectively rule out the possibility of
compromise and conciliation , the plaintiff
by its assertion that ‘discovery ' does not lie
pursuant to clause 4.5.3 and the defendants
by their insistence of such process as a
precondition of negotiations. ” (emphasis
added )
With all due respect to the Master I would
not agree. First , in my view , there is clear
power in a court to control any abuse of
process. To commence proceedings without
complying with the requirements of the contractual provision for conciliation is , in my
view , an abuse of process. Second , power
being there , the question is whether there is any
utility requiring parties , who are clearly bent
on being difficult , to submit to conciliation
processes . In my view there is. An independent
third party can bring a different perspective
into such procedures and can bring about a
settlement even between parties who are
evidently bent on litigation . This view has been
embraced in contributions by Shirley ‘‘Breach
A Wrong Without A
of an ADR clause
Remedy ” ( 1991 ) 2 Aust Dispute Resolution Jnl
117 and Katz ‘‘Enforcing an ADR Clause
Are Good Intentions All You Have ” ( 1988 ) 26
American Bus Law Jnl 575. Shirley explained
( p 118 ):
“ To say that ADR must fail because one
party does not want to participate in the
process does not recognise that the process
has been established precisely to deal
with parties in dispute who believe that
settlement of their problem is impossible .
Further, where the participation of a third
party is prescribed , such as in a mediation
or independent expert appraisal , this
criticism fails to recognise any value in that
third party’ s participation in the process . . .
In reality , most disputes that reach our
courts are likely to be considered at some
time by one or both parties as being
incapable of settlement , yet approximately
ninety per cent of these cases are settled
prior to trial . Add to that the fact that
third party neutrals such as mediators are
highly trained individuals who are expert at

—

—

—
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reducing conflict between parties and
the futility argument becomes less
appropriate.”
Katz makes the same point at greater length ( p
584ff ). Katz supports the view that an ADR
clause would be enforceable by an order for
specific performance or an award of damages .
Even Katz has difficulty in supporting the
decision of Judge Weinstein in AMF Inc v
Brunswick Corp 621 F Supp 456 ( EDNY
1985). I would doubt that an Australian court is
likely to go that far .

In my view in Allco Steel the Master ought to
have required the parties to adhere to their
freely agreed contractual obligations . If I may
say so , without any disrespect to the Master,
the path he followed bears a close resemblance
to the attitude the courts had taken to arbitration
clauses until a couple of decades ago.

It may be useful to point out that there is a
decision to the contrary effect to Allco Steel ,
albeit at first instance , in the United States
District Court in Oregon , in Haertl Wolff
Parker Inc v Howard S Wright Construction Co
( unreported US Dist Lexis 14756). The plaintiff
and defendant were partners. Any matter in
controversy on which they could not agree
was to be referred to a third party for a
recommendation . Very interestingly the third
party provided the court with a declaration that
he was willing to assist the parties and that “ the
success/futility of the procedure will depend in
large part on the willingness of the parties to
submit the dispute to me in good faith and to
give consideration to my recommendation ” .
The Judge said:

—

“ A contract providing for alternate dispute
resolution should be enforced , and one party
should not be allowed , to evade the contract
and resort prematurely to the courts.
Southland Corp v Keating 465 U .S. 1 , 7
( 1984 ) . The success of an alternate dispute
resolution procedure will always depend on
the good faith efforts of the parties ,
particularly where , as here , the outcome of
the procedure is not binding .

In this case , the disputes were referred to
Oseran as required by the Partnership
Agreement , but HWP abandoned the effort
when practical difficulties arose . Oseran
remains ready to consider the disputes.
Therefore, the court cannot say that it would
© 1992 CCH International
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be futile to refer the deadlocked issues to
him .’ ' (emphasis added )

In my view , initial reluctance is not
necessarily fatal to a successful mediation . If
the parties enter into in good faith , as they all
said they would , the skill of the mediator will
be given full play to bring about consensus. It
is perhaps not inappropriate to mention that
compulsion to embark on mediation has a long
history in the United States (Rogers & McEwen
p 47ff esp p 53 par 5.5). As I would understand
it the results justify the use of the court’ s
powers to compel compliance .
The problems of mandatory dispute
resolution and settlement coercion were
examined in the United States by the Law and
Public Policy Committee of the Society of
Professionals in Dispute Resolution . Its Report
was published in 46 Arbitration Journal 38
( March 1991 ) . It recommended that mandatory
dispute resolution be imposed only when a
number of criteria are met . These include the
requirement that a high quality program
be readily accessible, permitting party
participation , as well as lawyer participation ,
when the parties wish it and clarity about the
precise procedures that are required . A further
recommendation is that funding for mandatory
dispute resolution programs should he provided
on a basis comparable to funding for court
proceedings . In fact parties are required to pay
for the cost of mediators in New South Wales.
However , clearly enough , an order would not
be made forcing a party to participate in a
mediation where the party is unable to provide
for the cost of the exercise .
The Report considers all processes in which
the third party neutral lacks authority to issue
a binding decision such as mediation ,
early
conciliation ,
neutral
evaluation ,
moderated settlement conferences and summary
jury trials. The warning is given that policy
makers should be cautious not to give undue
emphasis to the desire to facilitate the efficient
administration of court business and thereby
subordinate other interests . Participation should
be mandated only when the compulsory
program is more likely to serve the broad
interests of the parties , the justice system and
the public than would procedures that would be
used absent mandatory dispute resolution .

It is further recommended that mandatory
dispute resolution have the same compulsory
Doyles Dispute Resolution Practice — Asia
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character as hearings and trials, so the public
commitment to provide litigation facilities
without charging the users, except through the
imposition of a filing fee and allocation of court
costs should be expanded to provide access to
mandatory dispute resolution processes on a
comparable basis.

In Australia , at least two Parliaments have
legislated to provide for court annexed
mediation . By the Courts ( Mediation and
Arbitration ) Act 1991 (Cth ) provision is made
for both the Family Court and the Federal Court
to refer certain pending proceedings to
mediation (cf ss 5 & 11 ). However in each case
this may be done only with the consent of the
parties. The Victorian Parliament has made
similar provisions by the Courts ( Amendment )
Act 1990 in respect of proceedings pending in
Victorian courts . Significantly the Act makes
clear , in relation to County Courts, that the
referral may be with or without the consent of
the parties. So far as the Supreme Court is
concerned it is left to the judges to make Rules
of Court to determine whether consent should
be required , or whether, the same situation
should obtain as in the County Court.
Ultimately , when the question was submitted
to serious debate , all parties agreed that there is
power in a judge of the Supreme Court of New
South Wales to order them to mediation even
over the objection of a party . In the light of this
concession it is unecessary for me to examine
that question for myself and it may be left to
another day should it ever rise . Suffice it to say
that sections 23 and 76 A of the Supreme Court
Act coupled with the inherent power of the
court satisfy me that I should act on the
concession made by the parties [cf Mason
“ Inherent Jurisdiction of the Court ” 57 ALJ
449 ( 1983) ].

It would seem from the “ Report of the Chief
Justice’ s Policy and Planning Sub-Committee
on Court Annexed Mediation ” (esp p 22ff ) that
the compulsory Issues and Listing conference
procedure must rest on these bases . Pursuant to
Practice Note 59 at these conferences the
parties are required to hold settlement
negotiations.
Mr Simos QC submitted that as a matter of
discretion I should not direct the parties to
mediation in circumstances which could
conceivably leave any of them with a sense of
injustice . As already indicated I accept that .
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However I have attempted to explain in some
detail why I do not think that any sense of
injustice should be felt.
All parties were anxious that if the dispute
were to be taken to mediation I should for the
present discontinue hearing any further
evidence . In the course of explaining their
reasons Counsel seemed to be under a
misapprehension as to what is involved in a
mediation process. The process is not as
structured as Counsel appeared to have thought
( Rogers & McEwen par 1.1 ; 2.2) . Nonetheless
I have acceded to their application .
In the result I directed the parties to
undertake mediation with the assistance of a

mediator to be agreed on between them . By
concession I have the power to give such a
direction . All parties have agreed to enter into
the mediation in good faith . They will all have
present persons with authority to give
instructions to Counsel . Having regard to the
burden , financial and other , inflicted upon the
parties and the taxpayer by the litigation it is
appropriate that the attempt at mediation be
made . There is no damage or hardship involved
in the parties participating in the mediation . If ,
unhappily , the mediation should not prove
fruitful I will proceed with the hearing on 9
March .

[1)80-048] CHINA STATE CONSTRUCTION ENGINEERING CORPORATION
GUANGDONG BRANCH v MADIFORD LIMITED
Supreme Court of Hong Kong, High Court
Judgment delivered 2 March 1992
Full text of judgment below

——

—

Plaintiff and
Stay of court proceedings — Effect of arbitration clause
Arbitration
Plaintiff later
defendant entering into contract containing an arbitration clause
agreeing to settle its accounts with the defendant before payment was to be made to the
plaintiff under the contract — Plaintiff issuing writ for amount owed under contract
Defendant seeking stay of proceedings to refer matter to arbitration — Plaintiff obtaining
default judgment
Defendant seeking to set aside judgment Whether the settlement of
accounts by the plaintiff was a precondition for payment to the plaintiff under the contract
Whether the arbitration clause required the arbitration of disputes under the contract
Whether the UNCITRAL Model Law applied to an arbitration agreement entered into
before the effective date for the adoption of that Model Law Arbitration Ordinance , sec
31 Arbitration ( Amendment ) ( No 2 ) Ordinance 1989 , sec 26 .

—

——

—

—

—

—

In 1984, a plaintiff and a defendant entered into an agreement which contained an
arbitration clause . The clause stated:
“ In case of any incompleteness of the contract , both parties shall reach settlement
through friendly consultations. If settlement cannot be reached through consultations
the matter may be submitted for arbitration ... ”

The parties also entered into a later agreement which stipulated that the payment of the
sum owed to the plaintiff under the original agreement would be made only after the
defendant’s accounts with the plaintiff’ s head office had been settled . The plaintiff issued a writ
claiming the amount owed to it under the original agreement. The defendant issued a summons
in the Supreme Court for a stay of the proceedings under sec 6A of the Arbitration Ordinance
on the grounds that the original agreement contained an arbitration clause . Alternatively , the
defendant sought a stay on the grounds that the court was not the most appropriate forum for
the trial of the action . The defendant failed to protect its position and the plaintiff obtained a
default judgment.
The defendant issued a new summons to set aside the default judgment , and another which
sought to amend its original summons by deleting references to sec 6A of the Arbitration
Ordinance and substituting references to Art 8 of the UNCITRAL Model Law . The Model Law
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had been made part of the Law of Hong Kong by the Arbitration ( Amendment) (No 2)
Ordinance 1989 which commenced in 1990.
The defendant contended that the default judgment should have been set aside because,
although the amount awarded had been correct , it was a condition precedent for payment of
the sum due under the contract that payment would be made only after the defendant’s
accounts with the plaintiff had been settled . The defendant also submitted that as no arbitration
had “ commenced ” within the meaning of sec 31 of the Ordinance, sec 26 of the Arbitration
( Amendment ) (No 2) Ordinance 1989 had not started to operate and thus the Model Law
applied to the arbitration agreement notwithstanding that the agreement was entered into six
years before the Model Law came into force . The defendant also submitted that the word
“ incompleteness” in the arbitration clause was wide enough to cover non - performance or
breach of the contract.
The defendant’s final submission was that all the factors pointed to China as the more
appropriate jurisdiction in which to resolve the dispute . That the arbitration clause provided
for arbitration in China indicated that Chinese law applied to the contract.
The plaintiff submitted that the word “ incompleteness” in the arbitration clause should
have been given its natural meaning and referred only to clauses which may have been omitted
from the contract . Thus the arbitration clause was only applicable if one party wished to
contend that the contract required an additional term or terms.
The plaintiff’s second submission was that by the use of the words “ may be submitted to
arbitration ” , as opposed to “ shall ” , the parties had not bound themselves to arbitrate the
dispute. Arbitration could only take place by consent and one party could not have stopped the
other from going to the appropriate court. The plaintiff also submitted that China was not
clearly the more appropriate jurisdiction and relied on the lack of reciprocal enforcement of
civil judgments between China and Hong Kong.
Held: stay of proceedings granted .
1. The defendant would have had a real prospect of success with its defence. The
settlement agreement which related specifically to the main agreement appeared to have
provided for payment only after the contra -account had been settled .
2. The whole thrust of sec 26 of the Arbitration ( Amendment) (No 2) Ordinance 1989 had
been to ensure that in relation to arbitration agreements entered into before 1990 the Model
Law did not apply.
3. The phrase “ an arbitration commenced ” had to be read as importing the meaning “ an
arbitration commenced or to be commenced ” .
4. The parties would never have contemplated entering into an agreement whereby the
arbitrator was only to consider what was missing from the contract and not also have agreed
that all disputes under the contract should have likewise been resolved by arbitration.
Therefore, the word “ incompleteness” was wide enough to cover a failure to perform the
contract.
5. The parties had agreed on arbitration as opposed to litigation . That the permissive
word “ may ” was used did not detract from this agreement.
Per Kaplan J: A stay would also have been granted on the alternative ground , that the
Court was not the most appropriate forum for the trial of the action.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Mr Pierrepont of Victor Chu & Co for the plaintiffs .
Mr Ambrose Ho (instructed by Peter C Wong , Chow , Hui Bon Hoa ) for the defendants.
Before: Kaplan J .
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Kaplan J: I have before me three
summonses , two of which raise interesting
points under the Arbitration Ordinance , Cap.
341 .

In this action , the plaintiffs’ claim
US$119 ,019.12 together with interest under a
Labour Services Agreement dated 9th April
1984 by which the plaintiffs agreed to supply to
the defendants the services of a number of
Chinese construction workers to carry out
certain works in Libya. The defendants admit
that the US dollar figure claimed is correct , but
contend that it is a condition precedent for the
payment of the sum that payment would only
be made after the defendants’ accounts with the
plaintiffs’ Head Office/Management Office in
Libya had been settled . This is said to be the
effect of a settlement agreement dated the 20th
February 1986.
The plaintiffs issued their writ on the
29th August 1991 . The defendants duly
acknowledged service on 24th September 1991 .
On the 9th October 1991 , the defendants issued
a summons seeking a stay of these proceedings
under section 6 A of the Arbitration Ordinance
on the grounds that the agreement dated the 9th
April 1984 contained an arbitration clause.
Alternatively , they sought a stay under the
inherent jurisdiction of the Court on the
grounds of forum non conveniens .

Paragraph 3 of their summons sought a stay
pending the hearing of their summons which
was originally returnable on 9th January 1992.
The defendants failed to take either of two
elementary steps. They failed to invite the
plaintiffs to take no further steps in the action
until the hearing of their summons for a stay
and they further failed to apply for an interim
stay to protect their position until the 9th
January 1992.

In the light of these omissions, it is not
surprising that the plaintiffs signed judgment in
default on 4th November 1991 and for this the
defendants have only themselves to blame .
The first summons which I had to consider
was the defendants’ summons to set aside this
default judgment . Applying the Saudi Eagle
test ( 1986) 2 Lloyd ' s Rep. 221 , I had to be
satisfied that the defendants had a defence
which has “ a reasonable prospect of success".
I accept that this is higher than the Order 14
test .

U80-048
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I was satisfied that the defendants had a real
prospect of success. The settlement agreement
which relates specifically to the main agreement
appears on its face to provide for payment only
after the contra-account had been settled . There
is said to be an issue as to whether it is the
Guangdong branch or head office , that was a
party to the settlement agreement . It is said that
they are separate legal entities. Documents
have been put in to substantiate this point.
However , the defendants seemed unaware of
the corporate distinction . Be that as it may , the
settlement agreement is clear enough to argue
that payment has to be made to the plaintiffs
only after accounts with head office are settled .
Any arguments as to whether the settlement
agreement is subject to any implied term that
the defendants would attempt to settle these
accounts in good faith and whether in fact they
have tried to do so are pre-eminently suitable
for a trial . It seems clear that the main
agreement has to be read with the settlement
agreement which varies or supplements the
terms of the main agreement .
It was for these reasons that I set aside the
judgment on the basis that the defendants paid
all the costs thrown away . Although I have
found that the defendants did not take certain
elementary steps they did indicate to the
plaintiffs that it was their intention to seek a
stay on the two grounds mentioned . It seems to
me that the justice of this case requires the
exercise of my discretion in favour of the
defendants. I do not consider that this is an
appropriate case to make any other conditions
for setting aside this judgment.
The second summons issued by the
defendants seeks to amend their summons to
stay by deleting references to section 6A of
the Arbitration Ordinance and substituting
reference to Article 8 of the UNCITRAL Model
Law which appears as the Fifth Schedule to the
Ordinance .

Nothing much turns on this because whether
under section 6A or under Article 8 , the Court
is bound to stay the proceedings save in the
circumstances mentioned in both provisions . I
accept , of course , that both provisions are not
identical .
The Model Law was made part of Hong
Kong’ s Law of Arbitration by the Arbitration
( Amendment ) ( No . 2 ) Ordinance 1989 and the
Governor specified the 6th April 1990 as the

© 1992 CCH International

^5 92

China State Construction Engineering Corp Guangdong Branch v
Madiford Ltd (1992) Doyles DR Reps (Asia •Pacific) 1(80-048 ( Kaplan J )

commencement date . However , the application
of the Model Law was subject to the
transitional provisions which were contained in
section 26 of the 1989 ( No. 2 ) Ordinance and
this section is now to be found as a footnote to
section 31 of the October 1 , 1990 reprint of the
Arbitration Ordinance .

—

Section 26 provides as follows:
“ 26. Transitional
( 1 ) An arbitration commenced , within the
meaning of section 31 ( 1 ) of the principal
Ordinance , after the commencement of
the principal Ordinance but before the
commencement of this Ordinance shall be
governed by the principal Ordinance as if
this Ordinance had not been enacted .
( 2) An arbitration commenced , within the
meaning of section 31 ( 1 ) of the principal
Ordinance , after the commencement of this
Ordinance under an agreement made before
the commencement of this Ordinance shall
be subject to sections 2B , 2E and 14(3A ) of
the principal Ordinance but , subject to that ,
shall be governed by the principal
Ordinance as if this Ordinance had not been
enacted . ”
Mr . Ho submits that as in the present case no
arbitration has commenced within the meaning
of section 31 of the Ordinance , section 26 does
not begin to bite and thus the Model Law does
apply to this arbitration agreement notwith standing that it was entered into six years
before the Model Law came into force . One
only has to state this proposition to see its
manifest absurdity . The whole thrust of section
26 was to ensure that in relation to arbitration
agreements entered into before 6th April 1990
the Model Law did not apply . The three
exceptions in section 26( 2 ) do not relate to the
Model Law as such , but to conciliation ,
reporting restrictions and the rules of evidence.
Mr . Ho relied upon the word “ commenced ”
and submitted that as this arbitration had not
commenced yet , the pre-condition of the
sub-section had not been met . In my judgment ,
in this context , the phrase “ an arbitration
commenced ” has to be read as importing the
meaning “ an arbitration commenced or to be
commenced ” . To fail to give this interpretation
would run counter to the clear intent of the
legislature which was to ensure that arbitration
agreements entered into before the 6th April
1990 would still fall to be decided under the
Doyles Dispute Resolution Practice — Asia
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law which existed at the time the agreement
was entered into.
I am quite satisfied that the Model Law
cannot apply in this case and I have to consider
the matter as a non -domestic arbitration
agreement to which section 6A of the
Ordinance still applies .
I now turn to consider the arbitration clause
relied upon which states as follows:
“ In case of any incompleteness of the
contract , both parties shall reach settlement
through friendly consultations. If settlement
cannot be reached through consultations the
matter may be submitted for arbitration to
the Foreign Economic and Trade Arbitration
Commission of the China Committee for
the Promotion of International Trade . ”
( Underlining added . )
I am happy to record that Mr . Pierrepont
who appeared for the plaintiffs did not seek to
take any points arising from the change of
name of China 's international arbitral body to
the China International Economic Trade
Arbitration Commission (CIETAC).
The points at issue are apparent from the two
words which I have underlined .

—

Mr .

Pierrepont submits that the

word

“ incompleteness ” should be given its natural

meaning and should be taken to refer solely to
clauses which may have been omitted from the
contract. In other words, this clause is only
applicable, if at all , if one party wishes to
contend that the contract requires an additional
term or terms . On this basis , Mr. Ho retorted
that this would give to the arbitrator the power
to rewrite the contract which could not really
have been the parties’ intention . I must confess
to finding this a daunting prospect for any
arbitrator or arbitral tribunal .

Mr . Ho submitted that the word
“ incompleteness ” is a word which is wide
enough to cover non - performance or breach of
the contract . I find this a much more satisfying
interpretation . It avoids the arbitrator having to
rewrite the contract made between the parties . I
cannot believe that the parties would ever have
contemplated entering into an agreement
whereby the arbitrator was only to consider
what was missing from the contract and not
also have agreed that all disputes under the
contract should likewise be resolved by
arbitration . I , therefore , propose to construe the

•Pacific

H80-048

80,766

China State Construction Engineering Corp Guangdong Branch v
Madiford Ltd (1992) Doyles DR Reps (Asia Pacific) 1( 80-048 ( Kaplan J )

word “ incompleteness ” as wide enough to
cover a failure to perform the contract which is
the very allegation made by the plaintiffs in this
case.

Mr . Pierrepont’ s next point is that by use of
the word “ may ” as opposed to “ shall ” , the
parties have not bound themselves to arbitrate
this dispute . He puts it on the basis that
arbitration can only take place by consent and
that one party cannot stop the other party from
going to an appropriate court as has happened
here .

It is trite law that the terms of the agreement
to arbitrate have to be sufficiently certain to be
enforceable . In Hobbs Padgett & Co .
( Reinsurance ) Ltd . v . J .C . Kirkland [ 1969] 2
Lloyd’ s Rep . 547 at 549, Salmon L. J . (as he
then was ) stated that the word “ arbitration ”
would be a sufficient expression of intent .
A similar problem was presented to
Mills-Owens J . in Continental Corporation ( No.
2 ) v . Vincenzo Fedele [ 1964] HKLR 213. In
that case , there were six sets of documents
evidencing the sale of commodities by the
plaintiffs as sellers to the defendants as buyers
and each contained a clause “ arbitration:
friendly arbitration in Hong Kong ” . The
learned judge held that it was unnecessary for
an arbitration clause to take a particular form so
long as the intention was clear and that the
reference to the word “ friendly ” arbitration did
not imply that the parties did not intend to be
bound contractually to resort to arbitration , it
implied a resort to arbitration in preference to
resort to a court of law . At page 216 , he said
this:

—

“ On the matter of vagueness or uncertainty ,
as it appears to me , there are two possible
questions , namely , whether it is sufficiently
certain that the parties intended to refer the
dispute to arbitration , and whether they
intended it as a matter of legal obligation .
The clause appears to me to satisfy both
tests . It is not necessary that an arbitration
clause should take a particular form so long
as the intention is clear. .. . The reference to
‘friendly ’ arbitration does not , in my view ,
imply that the parties did not intend to be
bound contractually to resort to arbitration
in the event of dispute ; on the contrary , it
implies resort to arbitration in preference to
resort to a court of law . ”

80-048
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It seems clear to me that the parties in the
case before me had agreed on arbitration as
opposed to litigation in the courts in any
particular country . The fact that the permissive
word “ may ” was used does not in the end
detract from this agreement . It seems to me that
once one party or the other has opted for
arbitration (as by taking out this application for
a stay ) the other party is obliged to honour the
agreement to arbitrate . It follows , of course ,
that if both parties agreed not to arbitrate but to
litigate, they would be perfectly free to do so ,
but I do not think the word “ may ” in the
context of this clause entitles the plaintiffs to
negate the defendants’ wish to arbitrate by the
issue of court proceedings . At the end of the
day , it seems to me clear that this is one of
those cases where the word “ may ” in effect
means “ shall ” . I do not think that the
defendants are prevented from insisting upon
arbitration merely because the plaintiffs issued
their proceedings before any steps could be
taken by the defendants to commence the
arbitration .

Since the argument concluded in this case , I
have come across an excellent article by
Benjamin G . Davis , entitled “ Pathological
Clauses: Frederic Eisemann’ s still vital
criteria ” which appears at page 365 in Volume
1991 Arbitration International . Mr.
7 , No . 4
Davis, who is a senior case officer of the

—

International Chamber of Commerce Court of
Arbitration , referred to an arbitration clause in
the following terms: —

“ Any dispute of whatever nature arising out
of or in any way relating to the agreement or
to its construction or fulfillments may be
referred to arbitration . Such arbitration shall
take place in USA and shall proceed in
accordance with the rules of conciliation and
arbitration of the International Chamber of
Commerce . ”
Mr . Davis goes on :

—

Court (Cravat Co.
Export Company , Inc. v . Taiwan Power
Company , USDC Eastern District of
Kentucky , Civil Action No. 90- 11 , March
5 th 1990 ) was faced with this language and
determined such a clause provides for
permissive arbitration until one of the
parties chooses to invoke the arbitration
clause. When such an election is made by a
party , in the US District Court’ s view , then
“ Recently , a US District
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the arbitration becomes mandatory for the
parties. In the actual ICC arbitration , the
party raising the jurisdiction or objection
withdrew it after this decision . ”

I am comforted by the fact that my view of
the arbitration clause before me appears to
accord with the views expressed by the US
District Court of Kentucky . Judge Forester in
the Cravath case remarked that several courts
had rejected the interpretation based on the
word “ may ” that arbitration was permissible
only if both parties agreed thereto. Noting the
strong Federal policy in favour of arbitration
(see the Mitsubishi case 473 U . S . 614 ( 1985 ))
the learned judge went on to say this: —
“ The Court finds the contract . .. provided
for permissive arbitration until one of the
parties chose to invoke the arbitration
process. When Taipower elected to proceed
to arbitration for resolution of the dispute ,
arbitration then became mandatory for both
parties. ”

I respectfully agree .
I am also satisfied that the interpretation to
which I have subjected this clause accords with
commercial reality and common sense , as it is
frequently the case that contracts between
nationals of different States prefer arbitration as
opposed to litigation . One of the major factors
being that an arbitral award is far easier to
enforce under the New York Convention than a
judgment of a domestic court . At the present
time , this is very much the case as between
Hong Kong and China .

In conclusion , therefore , this is clearly a
non -domestic arbitration agreement^ within the
meaning of section 6 A (3) . Under section 6A ( 1 )
I have to grant a stay unless I am satisfied “ that
the arbitration agreement is null and void ,
inoperative or incapable of being performed or
that there is not in fact any dispute between the
parties with regard to the matter agreed to be
referred ” . Save as to the two points in relation
to the word “ incompleteness ” and the word
“ may ” , Mr . Pierrepont put forward no other
reasons as to why the stay should not be
granted . He sensibly accepted that once I had
decided to set aside the judgment on the Saudi
Eagle grounds , it was not really open to him to
argue that there was no dispute between the
parties.
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I , therefore , grant the application to stay
these proceedings under section 6A of the
Arbitration Ordinance , Cap. 341 .

In view of the decision at which I have
arrived in relation to the application for a stay
in favour of arbitration , it is not necessary for
me to go into the alternative submission made
by Mr . Ho , namely , that I should stay these
proceedings under the inherent jurisdiction of
the Court on the grounds of forum non
conveniens . It may , however, be helpful if I
indicate what my decision would have been had
that been a live issue .
Mr. Ho accepted that in the light of the
authorities , in particular the Spiliada [ 1987] 1
Lloyd ’ s Rep. . 1 , the burden was on the
defendants to show that China was clearly the
more appropriate forum . Mr. Ho contended that
all the factors pointed to China as the clearly
more appropriate forum , and there was only
one connection with Hong Kong, namely , that
the defendant was a Hong Kong company . He
submitted that the arbitration clause which
provided for arbitration in China was some
indication that Chinese law applies to this
contract . This contract was made in China
between the parties in relation to the supply of
Chinese construction workers from China to
work in Libya . Payment under the agreement
was made in US currency , but was to be
transmitted to a Chinese bank account in China
through a Hong Kong bank . The plaintiffs'
witnesses all come from China, and as I said
the only real connection with Hong Kong is the
fact the defendants are a Hong Kong
corporation . Although the plaintiffs do not have
a regular place of business here, they do have
an associated office here . Mr . Pierrepont
submitted that China was not clearly the more
appropriate forum and relied on the fact that
there was no reciprocal enforcement of civil
judgments as between China and Hong Kong .

I have in mind , of course , the various
observations of Lord Goff in the Spiliada and
bearing those in mind , I am forced to the
conclusion that there is some other available
forum which is clearly more appropriate for the
trial of this action , and that there are no
circumstances by reason of which justice
requires that a stay should nevertheless be
refused . There is certainly no evidence , let
alone cogent evidence , before me that the
plaintiffs will not obtain justice in the foreign
jurisdiction . In my judgment , everything
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connects this case with China , and I would
have granted a stay on this ground had I not
been satisfied that it was appropriate to grant a
stay under section 6A of the Arbitration
Ordinance .
It follows , therefore, that I dismiss the
defendants' summons to amend their summons

by referring to the UNCITRAL Model Law and
I make a costs order nisi in favour of the
plaintiffs on that summons. I grant the
defendants a stay of proceedings on the grounds
mentioned above , I also make a costs order nisi
in favour of the defendants on that summons.

[1)80-049] ON LEE GENERAL CONTRACTORS v THE GARDEN CO LTD
Supreme Court of Hong Kong , High Court
Judgment delivered 6 March 1992
Full text of judgment below

—

—

Stay of court proceedings Contractor and owner entering into contract
Arbitration
containing arbitration clause Contractor carrying out extra external works Architect
appointed under contract certifying that works complete and issuing list of defects
Owner discovering
Architect certifying final amount due to contractor under contract
Owner setting off amounts for defects against payments
that list of defects incomplete
due under contract
Contractor seeking summary judgment for amount due under
Contractor also seeking summary judgment on a claim for external works
contract
Owner applying for stay of proceedings to allow arbitration Whether a dispute existed
between the parties Whether Court should grant summary judgment Whether external
works were part of the main contract and hence covered by the arbitration clause .

—

—

—

—
—

—

—

—

—
—

—

A contractor and an owner entered into a building contract which included an arbitration
clause. During the construction , certain external works were added to the work being carried
out under the main contract . Clause 15 of the contract provided that the architect would render
a Certificate of Practical Completion . The clause also required that defects in the work were to
be scheduled by the architect and had to be made good by the contractor at its expense. The
defects liability period ran for 12 months from the date of the certificate’s issue .

The architect certified under cl 15 that the whole of the works had been completed to his
satisfaction and attached a list of defects to the works. In the final certificate of payment , the
architect certified the amount remaining to be paid to the contractor. The owner obtained an
expert report on the defects which indicated that the list issued by the architect was not
complete . The owner then set off an amount for the defects against the amount owed to the
contractor under the contract .
The contractor issued a summons for summary judgment claiming the amount owed to it
under the contract . The contractor also issued a summons for summary judgment for an
amount which it claimed was owed to it for performing the external works. The owner applied
for stays of both proceedings in favour of arbitration . The Court heard all of the applications
together . When the proceedings commenced seven months remained to run on the defects
liability period .
The contractor submitted that it had a right to complete the repairs to the defects listed in
the architect’s schedule during the defects liability period , and that it was not in breach of
contract by doing this. It contended that , as the owner had not yet suffered any damage, it had
no grounds to avoid paying under the final certificate . The contractor also contended that the
contract provided no special rights of set off. On these grounds the contractor submitted that
it should have summary judgment and that consequently there was no dispute or difference to
go to arbitration .
The contractor also submitted that it had been agreed by the parties that the external
works would be treated as a separate contract to the main contract. On this basis it contended
that there would be no arbitration clause.

1(80-049
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The owner submitted that the defects identified by the architect amounted to a breach of
its contract upon which it could rely to oppose the contractor’s first claim . It also submitted
that the list of defects issued by the architect had not been complete . The owner stated that
there was clearly a dispute between the parties: first , whether the owner could set off the defects
against sums otherwise due under the certificate and , secondly , whether the architect’s list of
defects was in fact accurate. All these matters, it argued , had been agreed by the parties to be
referred to arbitration and that was what should have happened .

The owners also contended that the external works had always remained part of the main
contract and were thus subject to the same arbitration clause . It contended that the documents
referred to by the contractor had not established a separation from the main contract.
Held: applications for stays granted .

1 . It was not possible to say that there was no dispute .
2. The contractor’s argument was not such that the Court could conclude that it was
readily and immediately demonstrable that the owner had no grounds at all for disputing the
claim .

3. The external works were part of the main contract and the material in support of a
separate agreement was flimsy . These works were covered by the main contract and were thus
subject to the same arbitration clause .
[ Hendnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Kevin Lewis ( instructed by Sit Fung Kwong & Shum ) for the plaintiff .
Nigel Kat ( instructed by Baker & McKenzie ) for the defendant .

Before: Kaplan J .

Kaplan J: In these two actions I have before
me in each a summons for summary judgment
which is met by an application for a stay in
favour of arbitration . I heard both sets of
applications together .

works had been completed to his satisfaction
and he attached a list of outstanding works. He
went on to state to the plaintiffs that they could
now apply for the release of half of the
retention fund .

By a contract in writing made on 15th
February 1990 , the plaintiff agreed to construct
a factory building for the defendant . The
contract price was $98m and the contract was
in the usual form of building contract used in
Hong Kong . The plaintiffs claim in what I call
the main Action (328 ) is for the sum of
$3 , 388 , 350 under Certificate 20 issued by the
architect on 29th October 1991 .

The Certificate of Practical Completion was
rendered by the architect under Clause 15 of the
Contract . By this clause defects had to be
scheduled by the architect and had to be made
good by the contractor at his expense . The
defects liability period was 12 months and this
period started to run from 10th October 1991
and thus has another 7 months to run .

In this Certificate the architect certified that
$79 ,828 ,502 represented the total work [ done ] .
He then deducted the retention money of
$4, 250 ,000 and the previous payment of
$74, 355 , 152 and after adding back half of the
retention fund , he certified that $3,388 ,350 was
due .
On the 10 th October 1991 , the architect
certified under Clause 15 of the Contract that
( a ) the Occupation Permit had been issued on
8 th October 1991 and ( b ) the whole of the
Doyles Dispute Resolution Practice — Asia

The plaintiffs contended that they have been
attending to putting right these defects. The
defendant contended that the list issued by the
architect is not complete , and the defendants
have recently dismissed the architect . The
defendants have got a report prepared by
Chesterton Petty which deals with defects.

I do not propose to go into the whole
contractual mechanism which is well known to
the cognoscenti . Mr . Lewis who appears for the
plaintiffs submits that the plaintiffs have a
right , and an obligation , to complete the defects

•Pacific

80-049

80,770

On Lee General Contractors v The Garden Co Ltd
(1992) Doyles DR Reps (Asia Pacific) U80 049 ( Kaplan J )

during the defects liability period and that they
are not in breach of contract by doing this and
thus the defendants have not suffered any
damage yet , and have no grounds whatsoever
to avoid paying under this certificate , and on
this basis he submits that the plaintiffs should
have summary judgment under O. 14 and
consequently there is no dispute or difference to
go to arbitration . He points out that the contract
provided no special rights of set-off . He points
out that the plaintiff has affirmed the contract
and thus the contract remains in effect .

Mr. Kat who appeared for the defendants
submitted that the defects identified by the
architect amount to a breach of its contract
which the defendants can rely upon to oppose
the plaintiffs’ claim in this action . He says that
there is clearly a dispute between the parties.
Firstly , whether the defendants can set off the
defects against sums otherwise due under the
certificates , and secondly , whether the
architect’ s list of defects is in fact accurate. All
these matters including the construction of the
contractual terms was agreed by the parties in
Clause 35 of the contract to be referred to
arbitration and that is what should now happen .
The very point relied upon by Mr . Lewis,
namely whether the contractor’ s liability in
damages is removed by a defects clause, is a
matter of construction of the contract . In the
5th edition of Keating on Building Contracts,
one finds the following observations:
“ ( d ) Alternative claim in damages

The contractor’ s liability in damages is not
removed by the existence of a defects clause
except by clear words, so that in the absence
of such words the clause confers an
additional right and does not operate to
exclude the contractor's liability for breach
of contract . Clear words in this context
usually require . the kind of architect’s
binding and conclusive certificate referred to
under the next heading. It is a matter of
construction in each case whether a term
relating to defects and headed ‘Guarantee’ is
an exclusion clause to be construed against
the contractor or confers an additional right
and is therefore to be construed like any
other term . But it is thought that most
defects liability clauses will be construed to
give the contractor the right , as well as to
impose the obligation , to remedy defects
which come within the clause. If the

H80-049
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employer fails to give notice , or otherwise
to avail himself of a defects clause and
brings a claim for damages he may , on the
principle of mitigation of loss, be liable to
some reduction in the damages which would
ordinarily be awarded . He may not be able
to recover more than the amount that it
would have cost the contractor to perform
his obligation . ’’

Similar observations can be found at p . 394
of Hudson ' s Building & Engineering Contracts
10th edition .
One of the cases cited in Keating is H .W .
Nevill ( Sunblest ) Ltd . v. William Press & Co .
Ltd . 20 B . L. R . 78, where Judge Newey held
that the plaintiff’ s remedies were not limited to
the remedies specified in Clause 15 in that
contract , since the defects in the works were
breaches of contract . At p. 88 Judge Newey
expressed his view thus:
“ Clause 15( 2) and (3) provided an efficient
way of dealing with defects to the advantage
of both parties. If Nevill had had to seek
contractors new to the site to do the
remedial work it might well have had
difficulty in finding them . It would also
almost certainly have had to pay them more
and would then have sought to have
recovered from William Press more than the
cost to William Press of making good the
defects.

Whether a clause such as Clause 15 limits a
party 's remedies to that provided by the
clause depends on the construction of the
contract , see Lord Denning MR in Hancock
v . Brazier [ 1966 ] 1 WLR at 1317 .
Clause 15 did not state in terms that it
excluded claims for consequential loss, but
if it had that effect the result would plainly
have been anomalous. If defects appeared
before completion and delayed it , Nevill
could have recovered liquidated damages
under Clause 22 and the Appendix , which
would obviously have been estimated by
reference to Nevill ’ s probable consequential
loss , but if defects came to light after
completion , Nevill would not have been
able to recover anything, although at that
stage its consequential loss would most
likely have been greater.

The absence of words such as ‘without
prejudice to other rights’ in Clause 15 ,
© 1992 CCH International
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whereas they appear in Clauses 25 and 26,
does not impress me . In clauses dealing
with determination of the whole contract , it
was no doubt prudent to indicate that
remedies such as claims for damages would
survive. A clause such as Clause 15 , merely
created a simple way of dealing with part of
a situation created by breaches of contract ,
is not to be read as depriving the injured
party of his other rights .

My conclusions with regard to the first issue
are , therefore, that Nevill ’ s remedies in
respect of the defective work were not
limited to the remedies specified in Clause
15 and that Nevill may claim damages for
breach of contract to include consequential
loss. ”

Now all this is very interesting but I have to
remind myself that this is an application for
summary judgment and that it is being met by
an application for a stay in favour of
arbitration .
In Icos Vibro Ltd . v . S . F . K . Construction
Management Ltd . & Sung Foo Kee ( Civil ) Ltd .
( 1992 ) Doyles DR Reps ( Asia
Pacific )
1(80-050 I considered in some detail what an
applicant for summary judgment had to
establish before a stay would be refused . In
particular , I considered the recent judgment of
Saville J . in Hayter v . Nelson & Home
Insurance ( 1990 ) 2 Lloyd ’s Rep . 265 which
was cited with apparent approval by the English
Court of Appeal in The Channel Tunnel Group
v . Balfour Beatty ( 22 nd June 1992). The test I
apply is as stated by Saville J . namely :

•

“ Only in the simplest and clearest cases i .e.
where it is readily and immediately
demonstrable that the Respondent has no
grounds at all for disputing the claim ,
should the party be deprived of his
contractual right to arbitrate . ”
As Templeman L .J . (as he then was ) said in
Ellerine v . Klinger ( m2 ) 1 W .L . R . 1375:
“ There is a dispute until the defendant
admits that the sum is due and payable . ”
I reiterate the points that I made at p. 80 ,779
in the Icos Vibro Case .

In my judgment it is not possible to say that
there is no dispute here. The first dispute
concerns the construction of Clause 15. Does it
exclude the right to claim damages for these
Doyles Dispute Resolution Practice — Asia
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defects during the defects liability period ? The
parties have agreed that all disputes, and these
include disputes relating to the construction of
this contract, are to be referred to arbitration .
What is more they have agreed that if they
cannot agree on the identity of an arbitrator, he
should be appointed co-jointly by the President
or Vice President of the Hong Kong Institute of
Architects and the Chairman or Vice Chairman
of the Royal Institution of Chartered Surveyors
( Hong Kong Branch ). This is some indication ,
although not exclusively so , that the parties had
in mind that any dispute ought to be arbitrated
by a technical man .

Although Mr . Lewis’ argument is attractive
and neat , I do not find it to be such that I can
conclude that it is “ readily and immediately
demonstrably [sicj that the (defendants ) have
no grounds at all for disputing the claim ” . I
should add that Mr. Lewis was prepared to
concede that an arbitration was likely to follow
in any event , because the defendants were
entitled to challenge the Architect ’ s Certificate.
He submitted that they should pay first and
argue later .

In all the circumstances , therefore , I propose
to dismiss the plaintiffs’ summons for summary
judgment and in the exercise of my discretion
under the Arbitration Ordinance , I grant a stay
for arbitration there being no other grounds
advanced as to why a stay should not follow . In
this action I propose to make a costs order nisi
in favour of the defendants on both

summonses.
Action 330

It is common ground that the external works ,
the subject matter of this action , were originally
part of the main contract . The plaintiff contends
that it was subsequently agreed that these works
would be treated as a separate contract . On this
basis they contend there would be no arbitration
clause .
The defendants contend that these works
always remained part of the main contract and
are thus subject to the same arbitration clause .
They contend that the documents referred to by
the plaintiffs as supporting the separate
agreement come nowhere near to establishing a
separation from the main contract .
Having considered these documents, I agree
with the defendants’ contention . These external
works were part of the main contract and the

•Pacific

1J80-049

Icos Vibro Ltd v SFK Construction Management Ltd & Anor
(1992) Doyles DR Reps (Asia Pacific) U80-050

80,772

•

for a stay and I make a costs order nisi in
favour of the defendant.

material in support of a separate agreement is
flimsy in the extreme. I am satisfied that these
works are covered by the main contract and are
thus subject to the same arbitration clause .
The plaintiffs’ contention in this action ,
which is for $ l ,033,OCX) said to be due under a
certificate , are identical to Action No. 328 . For
the same reasons , I consider that the plaintiffs
have failed to establish a right to summary
judgment and that it follows inexorably that this
action too must be stayed in favour of
arbitration as agreed . 1 therefore dismiss the
O. 14 summons with a costs order nisi in
favour of the defendant . I grant the application

Action 329 is still outstanding , as I
adjourned it on the defendant 's request . It may
well be that the observations made in these two
cases will make it unnecessary for the parties to
bring on action 329 . If they still wish to
proceed I will hear the matter on a convenient
date to be arranged .

1 am grateful to Counsel for the high quality
of their very helpful written submissions which
made it possible to finish these two matters in
the allotted time .

[1)80-050] ICOS VIBRO LTD v SFK CONSTRUCTION MANAGEMENT LTD & ANOR
Supreme Court of Hong Kong , High Court
Judgment delivered 26 February 1992
Full text of judgment below
Stay when party to dispute not party to
Stay of court proceedings
Arbitration
arbitration clause Principal and two contractors entering into agreement Arbitration
clause existing between principal and first contractor — Principal claiming liquidated
Principal
damages for contractors ’ failure to meet completion dates under contract
First
offsetting liquidated damages against final payments due under contract
contractor claiming outstanding amount from principal and joining second contractor to
First contractor
Principal seeking stay of action to permit arbitration
action
requesting summary judgment of its claims Whether the matter should go to hearing
Whether liquidated damages had been
Whether Court should grant summary judgment
wrongfully deducted Whether second contractor had been properly joined as a party to
the action Whether dispute should be referred to arbitration when second contractor not

— —

—

—

— —

—

—
—
a party to arbitration agreement .

—

—

—

—

A principal and two contractors entered into a building contract. There was an agreement
to arbitrate disputes between the principal and the first contractor , but there was no such
agreement between the principal and the second contractor . The principal and the second
contractor belonged to the same group of companies. The first and second contractors had
intended to form a joint venture company to perform the contract but this was not done. To
overcome the problem of receiving payments from the principal , the first and second
contractors jointly signed letters authorising the direct payment of the amounts due under the
contract to the first contractor.

The contract stated the principal would become entitled to liquidated damages if each
stage of the work was not completed on time . The contract also provided for bonus payments
to the contractors if each stage were completed by certain accelerated dates. Paragraph 10
permitted the principal to deduct a large sum from the final payments under the contract if
these accelerated dates were not achieved . Clause 22 provided that a certificate in writing of the
architect was a condition precedent to the deduction of liquidated damages by the principal .
The architect was empowered to extend the contractual completion dates , but not the
accelerated dates.
The architect sent a notice under cl 22 to the first contractor stating that the joint
contractors had not completed the last stage of the work on time. The principal later notified
the first contractor that the final two payments due to the joint contractors would not be made
on the grounds that liquidated damages had been set off. The principal and the first contractor
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entered into negotiations which resulted in the principal agreeing to release a portion of the
liquidated damages to the first contractor.

The architect issued a second notice granting to the first contractor an extension for the
completion of the last stage. The principal then wrote to the first contractor offering to release
another portion of the liquidated damages subject to the first contractor presenting a letter of
authorisation from both contractors. The first contractor replied that the payment had already
been authorised by the joint contractors The second contractor then advised the principal to
hold any payments until a letter of authorisation was presented The principal later released
the second portion of the withheld liquidated damages

.

.

.

The first contractor issued a writ against the principal for a sum which the first contractor
claimed had been wrongfully deducted pursuant to para 10, and also claimed an amount for
interest on sums improperly deducted and later credited. The first contractor joined the second
contractor as a second defendant to the proceedings, and claimed a declaration against the
second contractor that the first contractor was entitled to receive all of the sums which had been
claimed.

The first contractor wrote to the second contractor offering to discontinue the proceedings
against it, if the second contractor would confirm that the first contractor was entitled to all
payments due from the principal. The first contractor wrote a second time, and offered to
discontinue the proceedings provided that either the principal undertook not to rely on the
absence of authorisation or on any joint contract point, or the second contractor consented to
join as co- plaintiff. If the second contractor joined as a co- plaintiff, the first contractor offered
to indemnify it for any costs liability to the principal. The second contractor rejected the offer.
The second contractor issued a summons seeking to strike out the claim against it. The
principal sought a stay of the proceedings against it in favour of arbitration. The first
contractor then issued a summons seeking final judgment for the sums claimed and for the
declaration against the second contractor The second contractor issued another summons
seeking that it be struck out of the writ on the ground that it had improperly been made a party
to the action.

.

.

All the actions were heard together The first contractor contended that the sum which it
had claimed was a penalty and that the Court should give summary judgment for that amount.
It also submitted that the principal had by its own conduct prevented the first contractor from
earning the bonus payments which led to the deduction.
The first contractor next submitted that it was entitled to interest on the liquidated
damages wrongfully deducted by the principal. It contended that the principal had no right to
deduct the damages in the first place due to the lack of a proper cl 22 certificate under the
contract The architect’s first letter did not comply with cl 22 because in it the architect had
failed to certify the day on which the works ought to have been completed. Moreover , the first
contractor contended that the effect of the extension of time was to oblige the architect to issue
a further cl 22 certificate before liquidated damages could have been deducted The first
contractor contended that the architect’s second letter could not have been an effective cl 22
certificate.

.

.

The first contractor also submitted that the second contractor had been properly joined
because it was a joint contractor. The first contractor explained that it had not offered an
indemnity to the second contractor before starting the action because the second contractor had
wrongfully sought to prevent the principal from making payment due under the contract , and
because of the close relationship between the second contractor and the principal.
The principal and the second contractor submitted that there was clearly a dispute or
difference between the parties as to the sum , and that the Court should stay the proceedings to
permit arbitration. They further argued that the Court should not be concerned that, if the stay
Doyles Dispute Resolution Practice — Asia
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was granted , the second contractor would be left in the action with the first contractor’s claim
against the principal going to arbitration . They asserted that the Court should note the nature
of the dispute against the second contractor and , in any event , if the claim against the second
contractor was struck out , the problem did not arise . The principal and the second contractor
also argued that it had been unnecessary to add the second contractor because all the Court
had been asked to do was to declare that the plaintiff was to receive payments.
Held: stay of court proceedings denied .
1 . The first contractor was not given summary judgment on the grounds that cl 10 was not
so clearly a penalty nor on the basis that the principal may have caused the first contractor to
have been in the position where it had the sum deducted . These were all matters which should
have gone to a hearing. There was a clear dispute as to these matters.
2. Neither of the architect’s letters had been a proper cl 22 certificate justifying the
deduction of liquidated damages. There was clearly no defence to the claim for interest on the
moneys wrongfully deducted as liquidated damages.
3. If the second contractor had wished to extricate itself from the action all it had to do was
to have agreed that the moneys properly payable by the principal to the first contractor should
have been paid . This was a case of joint contractors and the first contractor was justified in
joining the second contractor in order to prevent it having been alleged that the proceedings
had been improperly constituted .
4. The Court must have regard to what the parties had agreed and what they must have
contemplated by way of disputes. It was clear that nobody had contemplated the situation
which had arisen and that , in these circumstances, the Court was entitled to take into account
the desirability of the disputes being heard by the same tribunal .
Per Kaplan J: If the Court had dismissed the second contractor from the proceedings or
struck out the claim against it , the Court would have granted a stay , as there was no reason not
to grant a stay other than for the position of the second contractor .
[ Heodnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Mr Matheou (of Lovell , White , Durrant ) for the plaintiff .
Mrs Spruce ( instructed by Jewkes & Partners ) for the first and second defendants.
Before: Kaplan J .

Kaplan J: There are before the court a
number of summonses in this building contract
dispute. The dispute relates to certain
foundation works at a large Garden Road site .
The 1 st Defendant is the employer under the
contract . The Plaintiff and the 2 nd Defendant
were the joint contractors. 1 will have to revert
to the relationship between the parties but I
now set out in chronological order the various
summonses before the court .
( 1 ) The 2nd Defendant issued a summons
dated 29 th July 1991 which seeks the

striking out under O. 18 r. 19 of the claim
made against it .
(2 ) The 1 st Defendant issued a summons
seeking a stay of the proceedings against it

180-050

in favour of arbitration under the Arbitration
Ordinance , Cap. 341 .
(3) The Plaintiff issued a summons under

O. 14 dated 5 th August 1991 claiming final
judgment for $2.4 m against the 1 st
Defendant and a declaration against the 2 nd
Defendant.
(4) The Plaintiff issued a summons dated
12 th August 1991 seeking leave to file a

re-amended Statement of Claim .
(5) The 2 nd Defendant issued a summons

dated 16th September 1991 seeking under
O. 16 r. 6 that it be struck out of the writ on
the ground that it had been improperly made

a party to this action .
© 1992 CCH International
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(6) By summons dated 20th

continue for a period of one month
from the date of issue of this letter .

November

1991 the Plaintiff sought leave:
(a ) to withdraw
above;

summons

No.

(4)

( b ) to file a re-amended Statement of
Claim in the form annexed as Ex . TT10
to the 3rd Affirmation of Tom Tang filed
on 8th October 1991;

(c ) to treat the re-amended Statement of
Claim as having been served on 8th
October 1991 ;

(d ) to dispense with formal service of

the re-amended Statement of Claim .

Yours faithfully ,
On Behalf Of
ICOS- Vibro Limited

“ Dear Sirs ,
l . L. 8888 Garden Road , Hong Kong

We write jointly to notify you that
ICOS-Vibro Limited is authorized by
Kong Kee Brothers Construction
Company Limited to receive all
payment certificates issued by you in
respect of the construction works on
the above site undertaken pursuant to
the Letter of Award dated 18th
1989
SFK
from
November
Construction Management Limited . All
payment certificates should accordingly
be issued to ICOS- Vibro Limited until
further notice . This arrangement shall
Doyles Dispute Resolution Practice
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Yours faithfully ,
On Behalf Of
Kong Kee Brothers
Co. Ltd."
practice adopted when

This was the
payments were due under certificate. The
present dispute relates to interim payment
certificates DW6 and DW7 . Payments under
this procedure were made to the Plaintiffs under
interim certificates DW 1 -5.
The Plaintiff orginally sought O.
judgment for 3 separate heads of claims.

Summons numbered (4) above was
withdrawn and replaced by summons No. (6) . I
made an order by consent in the terms of
summons ( 6) save that I did not deal with costs.
During the hearing I gave the Plaintiffs leave
to re re-amend para . 20 of the Statement of
Claim which they immediately did .

As I have said the Plaintiff and the 2 nd
Defendant were joint contractors and it was
their intention to form a joint venture company
to carry out this contract but they never got
round to forming it. This posed somewhat of a
problem in respect of sums due to them by the
1 st Defendant . To get round this problem the
Plaintiff and the 2 nd Defendant jointly signed
Letters of Authorization to the Architect
authorising them to make payments due to the
Plaintiffs . At exhibit TT4 to the affirmation of
Tom Tang filed on behalf of the Plaintiffs on
5th August 1991 one finds the 3rd such Letter
of Authorization dated 30 th July 1990 in the
following terms:

80,775
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( 1 ) $1.2 m . This sum is part of the sums
certified for payment in certificates DW6
and DW7 which were unpaid by the 1 st
Defendant . It is alleged that this failure to
pay was a breach of contract because there
were no proper Clause 22 certificate to
justify it . This claim for summary judgment
has not been pursued .

( 2) $1.2 m being a sum deducted pursuant to
clause 10 of the Letter of Award dated 18th
November 1989 .

(3) A sum by way of special damages in

respect of interest on sums improperly
deducted and later credited .

I now turn to the Letter of Award . The
contract price was $62 ,902 ,954.75. This letter
states that the contract works were awarded to a
company of joint venture between the Plaintiffs
and the 2 nd Defendant but as I have said this
company was never formed . The date of
commencement of the contract was 7 th
November 1989 . There were 3 stages to the
work . Stage 1 had to be completed 77 days
from commencement date ( i .e. by 23rd January
1990). Liquidated Damages for failure to meet
this date were $100 ,000 per calendar day .
Stage 2 had to be completed 116 days from
commencement date ( i .e . by 3rd March 1990).
Liquidated Damages were $75 ,000 per calendar
day . Stage 3 had to be completed 135 days
from commencement and Liquidated Damages
were $15,000 per calendar day .
Thus far the contract was in a standard form .
Paragraph 8 of the Letter of Award provided
for a bonus payment of $150 ,000 if each stage
was completed 8 days early . Paragraph 9
provided for an additional lump sum of $ lm to
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be paid if these accelerated dates could be
beaten by a further 5 days.

Paragraph 10 of the Letter of Award then
provided as follows:
“ 10. A lump sum of HK $1 , 200 ,000.00
( Hong Kong Dollars One Million Two
Hundred Thousand only ) shall be deducted
from the contract sum as valued and

adjusted by the Quantity Surveyor from time
to time (exclude the provisional sum for
contingencies) if you cannot achieve any
one of the target completion/handover dates
as described in item 8 above. This amount
of money HK$1 ,200 ,000.00 shall be
deducted from the payment of the interim
certificate issued after Day 135 from the
Date of Commencement ." (sic )
These accelerated dates were not achieved
and the sum of $1.2 m was deducted from sums
due to the Plaintiff and the 2nd Defendant . Mr .
Matheou for the Plaintiffs has contended that
this sum is a penalty and that I should give
summary judgment for that amount. Mrs.
Spruce for both Defendants denies that this sum
is a penalty because she says it is not payable in
the event of a breach of contract but only on the
non- happening of an event by a certain day .
Both sides accept that by not meeting these
accelerated dates the Plaintiff and the 2 nd
Defendant were not in breach of contract
because the completion dates are those
specified in para . 7 and do not include the
accelerated dates. Further, both sides agree that
there is no contractual mechanism for the
Architect to extend these accelerated dates
whereas he can , of course , extend the
contractual completion dates under Clause 23
of the Conditions of Contract. Mr . Matheou
also relies on the doctrine of employers’
prevention . This doctrine , he submits , prevents
the 1 st Defendant from deducting the sum of
$1.2m if they had by their own conduct
prevented the Plaintiffs from earning the bonus
payments and thereby leading to the $1.2 m
deduction . In this regard , he points out that
eventually the Architect did certify an extension
of 102 days.

Mrs. Spruce invites me not to consider these
interesting arguments because there is as
between the Plaintiffs and the 1 st Defendant an
arbitration clause . She submits that there
clearly is a dispute or difference between the
parties as to this sum of $1.2m and that I

H80-050
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should , in the exercise of my discretion under
Section 6 of the Arbitration Ordinance, stay
these proceedings.
It has often been said that applications for
summary judgment on the one hand and
applications for a stay to arbitration on the
other are the opposite sides of the same coin .
Several decisions of the English Court of
Appeal encourage judges to consider the O. 14
summons first . If judgment was appropriate
then it could not be said that there was a dispute
or difference capable of being referred to
arbitration .
Two cases illustrate the traditional approach .
In S . L . Sethia Liners Ltd . v. State Trading
Corporation of India Ltd . [ 1985 ] 1 WLR 1398
at 1401 Kerr L. J . put the matter thus:
“ The submissions of both parties have
proceeded on the basis that the summonses
under O. 14 and s. 1 are the reverse sides of
the same coin , and we have been referred to
Mustill and Boyd , Commercial Arbitration
( 1982) , pp . 90-92 . Without expressing any
concluded view on everything which is
stated there, it seems to me that the position
can be summarized as follows. If a point of
law is raised on behalf of the defendants ,
which the Court feels able to consider
without reference to contested facts simply
on the submissions of the parties , then it is
now settled that in applications for summary
judgment under O. 14 the Court will do so
in order to see whether there is any
substance in the proposed defence. If it
concludes that , although arguable , the point
is bad , then it will give judgment for the
plaintiffs. This course will also be adopted
where there is a counter-application for a
stay of the action . If the contract between
the parties contains an arbitration clause to
which s. 1 of the 1975 Act applies, then the
Court is not thereby precluded from
considering whether there is any arguable
defence to the plaintiffs' claim . If the Court
concludes that the plaintiffs are clearly right
in law then it will still give judgment for the
plaintiffs. In the same breath , as it were , it
will then have decided that in reality there
was not in fact any dispute between the
parties. If the Court is satisfied that the
plaintiffs are clearly right in law , and that
the defendants have no arguable defence ,
then it will not avail the defendants to have
raised a point of law which the Court can
© 1992 CCH International
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see is in fact bad . In those circumstances the
defendants cannot be heard to say that there
was a dispute to be referred to arbitration .
But if the Court concludes that the plaintiffs
are not clearly entitled to judgment because
the case raises problems which should be
argued and considered fully , then it will
give leave to defend , and it is therefore then
bound to refer the matter to arbitration under
s. l of the 1975 Act .”

More recently in Home & Overseas
Insurance Co. Ltd . v. Mentor Insurance Co.
( U .K . ) Ltd . ( in liquidation ) [ 1990] 1 WLR 153
and 158 Parker L. J . dealing with the same
question said this:
“ The purpose of O. 14 is to enable a
plaintiff to obtain a quick judgment where
there is plainly no defence to the claim . If
the defendant’ s only suggested defence is a
point of law and the Court can see at once
that the point is misconceived the plaintiff is
entitled to judgment . If at first sight the
point appears to be arguable but with a
relatively short argument can be shown to
be plainly unsustainable the plaintiff is also
entitled to judgment . But O. 14 proceedings
should not in my view be allowed to
become a means for obtaining , in effect , an
immediate trial of an action , which will be
the case if the Court lends itself to
determining on O . 14 applications points of
law which may take hours or even days and
the citation of many authorities before the
Court is in a position to arrive at a final
decision .

than the Court to judge what the parties
must be taken to have meant or intended by
the words or phrases they have used , to
judge what the parties would at once have
replied if an innocent bystander had asked
what was to happen in a certain event not
dealt with by the contract , and to know what
are the practices in the trade . Not only is the
defendant entitled to have the dispute
decided in the first instance by such persons
but the Court should not in my view , save in
the clearest of cases, decide the question
without the benefit of their views. ”

The logic of these 2 decisions was
questioned by Mustill & Boyd ’ s Commercial
Arbitration ( 2nd edition ) at pp. 123-4. The
learned authors expressed their views in the
following terms:

In cases where there is an arbitration clause
it is in my judgment the more necessary that
full scale argument should not be permitted .
The parties agreed on their chosen tribunal
and a defendant is entitled prima facie to
have the dispute decided by that tribunal in
the first instance , to be free from the
intervention of the Courts until it has been
so decided and thereafter , if it is in his
favour , to hold it unless the plaintiff obtains
leave to appeal and successfully appeals.
In the case of a commercial arbitration the
above remarks apply with even greater
force , perhaps especially when the dispute
turns upon construction , or the implication
of terms or trade practice . Arbitrators and
umpires in the same business or trade as the
parties are certainly as well or better able
Doyles Dispute Resolution Practice — Asia
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“ Whatever might be the position as regards
a defence which is manifestly put forward in
bad faith , there are strong logical arguments
for the view that a bona fide if unsubstantial
defence ought to be ruled upon by the
arbitrator, not the Court . This is so
especially where there is a non -domestic
arbitration agreement , containing a valid
agreement to exclude the power of appeal
on questions of law . Here the parties are
entitled by contract and statute to insist that
their rights are decided by the arbitrator and
nobody else . This entitlement plainly
extends to cases where the defence is
unsound in fact or law . A dispute which , it
can be seen in retrospect , the plaintiff was
always going to win is none the less a
dispute. The practice whereby the Court
pre-empts the sole jursidiction of the
arbitrator can therefore be justified only if it
is legitimate to treat a dispute arising from a
bad defence as ceasing to be a dispute at all
when the defence is very bad indeed . The
correctness of this approach is not
self -evident . Moreover, in all but the
simplest of cases the Court will be required
not merely to inspect the defence , but to
enquire into it; a process which may , in
matters of any complexity , take hours or
even days. When carrying out the enquiry ,
the Court acts upon affidavits rather than
oral evidence . The defendant might well
object that this kind of trial in miniature by
the Court is not something for which he
bargained , when making an express contract
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to leave his rights to the sole adjudication of
an arbitrator .

Whatever the logical merits of this view , the
law is quite clearly established to the
contrary . Where the claimant contends that
the defence has no real substance, the Court
habitually brings on for hearing at the same
time the application by the claimant for
summary judgment , and the crossapplication by the defendant for a stay , it
being taken for granted that the success of
one application determines the fate of the
other. "
In Hayter v . Nelson & Home Insurance Co .
[ 1990 ] 2 Lloyd ’ s Rep. 265 Saville J . expressed
support for the logical stand taken by Mustill &
Boyd . It has to be noted at once that he was
there dealing with a non-domestic case to
which the 1975 Act applied and thus he had no
discretion unlike the situation before me. At
p. 267 Saville J . said:
“ In some cases the suggestion seems to be
made that if it can be shown that a claim
under a contract is indisputable , i .e . a claim
that simply cannot be resisted on either the
facts or the law then there is no dispute of
difference within the meaning of the
arbitration clause in that contract."
The learned judge then went on to refer to a
well- known passage in the judgment of Bridge
L.J . (as he then was) in Ellis Mechanical
Services Ltd . v . Wates Construction Ltd . [ 1978]
l Lloyd’ s Rep . 33 at 37 and continued at p . 268
thus:
“ To the extent that such observations are
intended to define what is or is not a dispute
or difference within the meaning of an
arbitration clause of the kind under
consideration , I am respectfully unable to
more importantly they
agree >vith them
seem to me to be in conflict with the
decision of the Court of Appeal in Ellerine
Brothers ( Pty . ) Ltd . v . Klinger , [ 1982] l
W . L. R . 1375. In my view , to treat the word
‘disputes’ or the word ‘differences’ in the
context of an ordinary arbitration clause as
bearing such a meaning leads not only to
absurdity , but also involves giving those
words a meaning which (though doubtless
one the words are capable of bearing ) in
context is difficult to support .
The proposition must be that if a claim is
indisputable then it cannot form the subject

—
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of a ‘dispute’ or ‘difference’ within the
meaning of an arbitration clause . If this is
so, then it must follow that a claimant
cannot refer an indisputable claim to
arbitration under such a clause; and that an
arbitrator purporting to make an award in
favour of a claimant advancing an
indisputable claim would have no
jurisdiction to do so. It must further follow
that a claim to which there is an
indisputably good defence cannot be validly
referred to arbitration since, on the same
reasoning , there would again be no issue or
difference referable to arbitration . To my
mind such propositions have only to be
as indeed they were
stated to be rejected
rejected by Mr . Justice Kerr (as he then
was ) in The M . Eregli , [ 1981 ] 2 Lloyd ' s
Rep. 169 , in terms approved by Lords
Justices Templeman and Fox in Ellerine v .
Klinger (sup. ). As Lord Justice Templeman
put it (at p. 1383):

—

—

‘There is a dispute until the defendant
admits that the sum is due and payable . ’

In my judgment in this context neither the
word ‘disputes’ nor the word ‘differences’ is
confined to cases where it cannot then and
there be determined whether one party or
the other is in the right . Two men have an
argument over who won the University Boat
Race in a particular year. In ordinary
language they have a dispute over whether it
was Oxford or Cambridge . The fact that it
can be easily and immediately demonstrated
beyond any doubt that the one is right and
the other is wrong does not and cannot mean
that that dispute did not in fact exist .
Because one man can be said to be
indisputably right and the other indisputably
wrong does not , in my view , entail that
there was therefore never any dispute
between them .
In my view this ordinary meaning of the
word ‘disputes’ or the word ‘differences’
should be given to those words in arbitration
clauses."
In the “ John C . Helmsing" [ 1990] 2 Lloyd ’s
Rep . 290 Bingham L .J . in the course of his
judgment had occasion to consider the view
expressed by Saville J . in Hayter . At p . 296, he
said :
“ Mr. Berry relied on the established law
laid down in [5. L . Sethia Liners Ltd . v . State
© 1992 CCH International
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Trading Corporation of India [ 1989] 1
Lloyd ’ s Reports 31 ] and recognized as such
by Mustill and Boyd in the current edition at
p. 124. He politely but firmly submitted that
Mr . Justice Savile’s judgment was wrong . . .

Given the modem attitude to arbitration and
if the matter were free from authority I
would for my part be much impressed by
the arguments of logic and principle
deployed by Mr . Justice Savile and Mustill
and Boyd . But the matter is not free of
authority and the defendants have a body of
authority on their side . The Courts have
treated the plaintiff ’ s demonstration of a
clear case under O. 14 as a reason for not
granting a stay even where the defendant
disputes the claim . ”

In Hong Kong the pre- Hayter approach has
been universally adopted and I myself have had
occasion to refer to and rely upon Home &
Overseas Insurance Co. Ltd . v . Mentor
Insurance ( supra ) in Ryoden v . Paul Y .
Construction ( unreported 31 st July 1991 C . L . 2
of 1991 ).
The question I now have to consider is
whether the decision in Hayter is in any way in
conflict with Home & Overseas and whether as
Mrs. Spruce submitted the effect of Hayter is to
ensure that a stay will , in virtually all cases, be
granted . Hayter was considered by the English
Court of Appeal in a judgment handed down on
22 nd January in The Channel Tunnel Group v .
Balfour Beatty and others . The Defendant
contractors had threatened to stop work and
when Evans J . indicated that he was minded to
grant an injunction the contractors gave an
undertaking. The contract contained a Brussels
arbitration clause and the applicable law was
the common principles of English and French
law and in their absence ‘‘such general
principles of international trade law as have
been applied by national and international
tribunals ” . Staughton L . J . who gave the
judgment of the court setting aside Evans J .’s
order recorded that the judge had followed
Hayter . In particular the passage at p . 271 in
Hayter was relied upon where Saville J . had
said:

cases i.e.
where it is readily and immediately
demonstrable that the respondent has no
grounds at all for disputing the claim ,
‘‘Only in the simplest and clearest
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should the party be deprived
contractual right to arbitrate. ”

of

his

In Hayter the court was concerned with s. 1
of the 1975 Act which expressly added in to the
New York Convention wording the words:
‘‘Or that there is not in fact any dispute

between the parties with regard to the matter
agreed to be referred ... ”

That is the reason why Saville J .
concentrated on what was required to be
established in order to show that a dispute
existed . Unless one existed Saville J . was
bound to grant the stay whereas in the case
before me I have a discretion given me by s. 6
of the Arbitration Ordinance .

Having read and re- read both Hayter and
Home & Overseas I am satisfied that Hayter can
sit comfortably with the latter. Consequently I
find nothing new or startling in Hayter . Saville
J . 's reminder of Templeman L .J .’ s words in
Ellerine v. Klinger serve only to remind
practitioners that stays will only be refused
where the claimant can show clearly and
emphatically that the respondent has no
grounds for disputing the claim . Saville J . 's
judgment is a timely warning . for those who try
to circumvent the arbitration clause by resort to
O. 14. Applications where one party seeks a
stay and the other judgment under O. 14 are
commonplace in the Construction List . These
cross-summonses are usually very heavy with
extensive evidence being put in by both sides.
Such summonses take a little time to be ready
to be heard . When they do come on for a
hearing they frequently last for more than a day
as was the case in the present matter. Appeals
are unrestricted and commonplace . Much time ,
energy and money is spent at this stage . If the
dispute had immediately gone to arbitration , as
agreed , the arbitrator could have made
arrangements to hear the allegedly indisputable
part of the case at an early stage and render an
interim award and proceed to hear the
remainder of the case . I should add that there
has been a recent tendency in the Construction
List for plaintiffs to launch very ambitious
O. 14 applications with the inevitable result
that they deflect energy and resources from the
substantive hearing whether it be in court or in
arbitration .

It follows therefore that , subject to the
position of the 2 nd Defendant which is tied into
the question of discretion and to which I will
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return , I propose to take the position that a stay
will only be refused where the Plaintiff has

shown quite clearly that the respondent has no
grounds for disputing the claim .

In this case there is an additional factor
which I must consider . The 2nd Defendant is a
party to these proceedings and there is no
arbitration agreement as between the Plaintiff
and the 2 nd Defendant and thus if granted the
stay for arbitration the 2 nd Defendant would be
left in the action with the Plaintiff s claim
against the 1 st Defendant going to arbitration .
Mr . Matheou submits that this would result in a
most unsatisfactory situation . Mrs . Spruce says
that I should not be concerned about this point ,
when I note the nature of the case against the
2 nd Defendant and in any event if I were with
her on her application to strike out the claim
against the 2 nd Defendant or dismiss them from
the writ , the problem does not arise . I will
therefore revert to this point when I have
considered whether the claim against the 2 nd
Defendant should be struck out .
However , at this stage I must express a view
on the O. 14 situation . I am not satisfied that
Clause 10 of the Letter of Award is a
Liquidated Damages clause . It is not intended
to be a genuine pre-estimate of damage in the
event of a breach of contract. Although Mr .
Matheou reminded me of Lord Dunedin’ s
principles in Dunlop Pneumatic Tyre Co. v. New
Garage & Motor Co . Ltd . ( 1915) A . C. 79 , I
think it eminently arguable that this is not a
penalty clause . However , it seems that it is
arguable that if it were the actions of the 1 st
Defendant which prevented the Plaintiffs from
earning the bonuses , the Plaintiffs could not
complain . There are two cases cited at p. 577
of Hudsons Building & Engineering Contracts
10 th edition at p. 577/8 which seem to come to
different conclusions on this point . However,
the Plaintiffs in this case are not claiming that
they have been prevented from earning the
bonus , but they are resisting as strongly as they
can , the deduction of $1.2m for not making the
accelerated dates. It may well be that the
Plaintiffs can resist this deduction by reason of
the doctrine of employers prevention as,
enunciated in Roberts v . Bury Commissioners
11870] L.R . 5 C. P. 310 and in cases following
that case. I did not hear extensive argument on
this point because Mr . Matheou founded his
argument principally on the basis that this was
a most obvious penalty clause . I am prepared to
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hold that it is arguable that by reason of this
doctrine the 1 st Defendant might be prevented
from deducting this $1.2m , if their conduct or
the conduct for those for whom they are
responsible prevented the 1 st Defendant from
earning the bonus sums and thereby put them in
the position where they were liable to pay
$1.2 m . I am not prepared to hold at this stage
that the law is powerless to deal with a situation
such as this , but this is clearly a matter which
will have to be gone into very fully in court or
in an arbitration depending upon whether I
grant the stay .
For these reasons, I am not prepared to give
the Plaintiffs summary judgment for $1.2 m on
the grounds that Clause 10 of the Letter of
Award is not so clearly a penalty nor on the
basis that the 1 st Defendants may have caused
the Plaintiffs to be in the position where they
have had $1.2 m deducted . These are all matters
which in my judgment should go to a hearing .
There is a clear dispute as to these matters .

Interest

I now turn to that part of the Plaintiff 's claim
which is for the interest on sums allegedly
wrongfully deducted .
Paragraph 15 of the Statement of Claim
refers to Clause 22 of the contract which makes
a certificate in writing of the Architect a
condition precedent to the deduction of
Liquidated Damages for delay . On 22 nd March
1990 , the Architect purported to give such a
notice under Clause 22 of the conditions of
contract . In this notice the Architect stated that
the Plaintiffs had not completed Stage 3 of the
works on 21 st March 1990 . and he notified the
Plaintiffs of the 1 st Defendant’ s right to deduct
Liquidated Damages. The Plaintiff contends
that this letter did not comply with Clause 22
because in it the Architect failed to certify that
in his opinion the works ought reasonably to
have been completed by 21 st March 1990 .
Further by letter dated 10 th May 1991 , the
Architect extended the date for completion of
Stage 3 of the works by 102 days from 21 st
March 1990 until 10th May 1991 . The
Plaintiffs contend that there was no right to
deduct these Liquidated Damages in the first
place due to lack of a proper certificate under
the contract . Further they contend that the
effect of the extension of time is to oblige the
Architect to issue a further Clause 22 certificate
before Liquidated Damages can be deducted in
© 1992 CCH International
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respect of Stage 3. The Plaintiffs contend that
the letter dated 10th May 1991 cannot be an
effective Clause 22 certificate . Thus the
Plaintiffs contend that there was no right to
deduct any Liquidated Damages in respect of
Stage 3 of the works. In the premises they
submit that they are indubitably entitled to
interest on the Liquidated Damages wrongfully
deducted . I should add that on 16th August
1991 (after the issue of the writ ) the Architect
further certified , for the avoidance of doubt ,
that at the time of writing their letters of March
22 nd 1990 and May 10 th 1991 , they were of
the opinion that Stage 3 of the works ought
reasonably to have been completed at the
specified date .

I am quite satisfied on the material placed
before me that neither the letter dated 22 nd
March 1990 nor the letter dated 10th May 1991
was a proper Clause 22 certificate justifying the
deduction of Liquidated Damages. However ,
that is not the end of the matter . Mrs . Spruce
submits that the 1 st Defendant was entitled to
set off against sums due to the Plaintiffs
common law damages for delay which she says
arc not excluded by the terms of Clause 22.
Whether Clause 22 is wide enough to exclude
the 1 st Defendant’s common law right to set off
is , she submits , a matter of construction . She
says that Clause 22 expressly preserves that
right . Clause 22 provides as follows:
“ If the Main Contractor fails to complete
the Works or the parts of the Works by the
Date for Completion of the Works or the
Dates for Completion of the parts of the
Works stated in the Appendix to these
Conditions or within any extended time
fixed under Clause 23 (as amended ) or
clause 33( 1 )(c ) of these Conditions and the
Architect certifies in writing that in his
opinion the same ought reasonably so to
have been completed , then the Main
Contractor shall pay or allow to the
Employer a sum calculated at the
appropriate rate stated in the said Appendix
as Liquidated and ascertained Damages for
the period during which the Works or the
parts of the Works shall so remain or have
remained incomplete , or the Employer
without prejudice to any other method of
recovery may deduct such sum from any
monies due or to become due to the Main
Contractor under this Contract . ”
Doyles Dispute Resolution Practice
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In this case, acting on the basis of a
certificate which did not comply with Clause
22 , substantial Liquidated Damages were
withheld from sums due to the Plaintiffs. The
1 st Defendant recognised that these Liquidated
Damages should not have been deducted and
they were re-credited . It ill behoves the 1 st
Defendant now to say that they wish to
re-characterise this deduction as damages by
way of common law set off , and avoid having
to pay interest on the sums which they concede
were wrongly deducted . While Mrs. Spruce
relied on my judgment in Ryoden ( supra ) , Mr .
Matheou pointed out the factual differences in
the 2 cases and also the different wording in the
2 clauses. I did not decide anything in Ryoden
on this point other than the matter should go to
trial for full argument . I do not propose to go
through all the arguments and cases cited to me
on this topic , because I think it plain that the
Plaintiffs are clearly entitled to the interest on
the monies wrongfully deducted from sums
otherwise due to them . [The cases cited were
substantially the same as in Ryoden . ]
Mrs . Spruce’ s last point on this topic relied
upon a Scottish case called Farrans
( Construction ) Ltd . v. Dunfermline District
Council reported only in the Times on 25 th
March 1988. She submitted that interest can
only be awarded where there has been a final
determination by the court or arbitrator. She
goes on to submit that the Architect is not yet
functus officio. She submits that her clients are
unhappy with the 102 days extension but have
not yet decided whether to challenge it nor do
they have to, she says , until the final certificate.
However , no evidence at all was put in to
suggest that the 102 days extension was to be
challenged . In this context , I ought to mention
that I specifically asked Mrs . Spruce to take
instructions as to whether or not her clients
were suggesting that they would be seeking to
open up revise and review certificates granted
because this was relevant to the difference in
powers between the court and the arbitrator and
is highly relevant to the exercise of discretion
on the application for a stay . Having taken
instructions she was not in a position to put
anything concrete before me .
The facts of the Farrans case are very
different to the facts before me . In that case the
agreed sums had not been certified for payment
by the Architect and thus there was no
obligation on the part of the employer to make
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payment until they had been certified . Lord
Dunpark specifically said “ Accordingly , the
parties' claims were illiquid claims until the
date of the agreement . The sums involved did
not become debts due by the employer to the
contractor until they were agreed ” . In the case
before me payment was due 14 days after
certificates DW6 and 7 were submitted .
Payments were not made.

I , therefore , conclude that there is clearly no
defence to the claim for interest on the monies
wrongfully deducted as Liquidated Damages.
The Plaintiffs are therefore entitled to summary
judgment for items ( i ) ( ii ) and ( iii ) of para . 20
of the re re-amended Statement of Claim .
These sums are $456,904.10, $ 18, 131.50 and
respectively
which
total
$43,686.99
$518 ,722.59. Although a credit is offered in
sub- paragraph ( v ) of para . 20 , this is, I think ,
on the basis of the Plaintiffs also recovering
interest on the sum of $1.2m particularised in
para . 16- 18 of the re re-amended Statement of
Claim which sum I have not awarded . The
credit in any event is only for $4 ,763.34 which
I do not propose to give , but if I misunderstood
the position I will of course hear the parties as
to whether credit should be given for this small
sum . I think it follows from what I have just
said that 1 do not propose to award any interest
under ( iv ) of para. 20. It follows from this
conclusion that I would have refused a stay in
relation to the claim for interest .
The claim against the 2nd Defendant

I now turn to consider whether the claim
against the 2 nd Defendant should be struck out
under O. 18 r . 19 and whether the 2 nd
Defendant has improperly been made a party to
these proceedings.
The claim against the 2 nd Defendant is
solely for a declaration in the following terms:
“ A declaration that the Plaintiff is entitled
to receive all sums claimed herein . ”

The purpose of joining the 2nd Defendant is
to ensure that no points are taken against the
Plaintiffs in respect of their right to receive
payment of whatever is due to them in this
action . The Plaintiffs and the 2 nd Defendants
are joint contractors. They set up a procedure
for payment which is pleaded in para . 7 of the
re re-amended Statement of Claim . All worked
well for the first 5 certificates and payments in
respect thereof . Trouble arose over the 6th and

80-050

•

7th certificates. It is necessary to consider the
contemporaneous correspondence to see how
this matter developed in relation to the 2 nd
Defendant.

On 19th September 1990 , the Plaintiffs wrote
to the 1 st Defendants confirming that they had
been told that payment would not be made
under certificates DW6 and 7 on the grounds
that Liquidated Damages were being set off .
The Plaintiffs immediately took the point that
there was no proper Clause 22 certificate to
justify this deduction . Proceedings were
threatened .

On 20th September 1990 , the 1 st Defendant
wrote to the Plaintiffs setting out the deduction
of $16 ,550 ,000 which they had made which
left a balance due of $1 , 245 ,000 , a cheque for
which was enclosed .
On 5th November 1990 , the 1 st Defendants
wrote to the Plaintiffs and the 2nd Defendants
confirming a recent discussion and agreement
made between the parties whereby the 1 st
Defendants agreed to release a portion of the
Liquidated Damages for Stage 3 in the total
amount of $2 ,850 ,000 . This reduced the
Liquidated Damages deducted to $12 ,500 ,000.
This letter enclosed a cheque in the sum of
$2 ,850 ,000 in favour of .the Plaintiffs.
On 10th May 1991 , the Architect granted an
extension of 102 days for the completion of
Stage 3 of the works. On 15th May 1991 , the
Plaintiffs wrote to the 1st Defendant pointing
out that Liquidated Damages were still being
held against payment in respect of certificates
No . DW6 and 7 , and that in view of the
Architect 's current assessment of extension of
time this sum was excessive . They , therefore ,
asked for an immediate payment of $4.8 m
together with interest on that amount .

On 21 st May 1991 , the 1st Defendant wrote
to both the Plaintiff and the 2 nd Defendant the
second paragraph of which letter reads as
follows:
“ We would like to inform you that we shall
release the Liquidated Damages as
ascertained by the Architect within
reasonable time subject to your presentation
of authorisation letter for the amount
receivable from the joint venture partners of
Icos-Vibro and Hong Kee ."

On 24th May 1991 , the Plaintiffs wrote to
the 1 st Defendant and stated :
© 1992 CCH International
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“ The concerned Liquidated Damages in an
amount of $7 , 100 ,000 was deducted from
payment certificates No . 6 and 7 which we
have already been authorised by the joint
venture of Icos- Vibro and Hong Kee to

receive the certified payment . Hence , we do
not consider further authorisation as
requested in this respect .

Furthermore you have released a portion of
the Liquidated Damages for Phase 3
amounting to HK $2 ,850 ,000 directly to
Icos- Vibro Ltd . on 5th November 1990 .
This serves as a solid proof that
authorisation is not necessary for the release
of liquidated damages. ” ( sic )

On 3rd June 1991 , the 1 st Defendant wrote
again to the Plaintiffs advising them that
payment for release of Liquidated Damages as
ascertained by the Architect was under
preparation and they added :
“ In the meantime , we would like to receive
an agreement between you and your joint
venture partner Sung Foo Kee (Civil ) Ltd .
in respect of recipient of payment for our
completed record . ”

The Plaintiffs , of course , had been
maintaining that authorisation already existed
with regard to the receipt of payment in respect
of certificates No . DW6 and DW 7 and all this
was unnecessary .

On 3rd June 1991 , the 2 nd Defendant wrote
to the 1 st Defendant in the following terms:
“ In view of the situation that our Payment
Application No . 8 in respect of Architect
Certificate No. 9 is yet to be settled by
Icos- Vibro Ltd . you are advised to hold
such payment until an authorised letter is
presented as mentioned in your letter . ”

This letter is somewhat surprising , because it is
in effect the 2 nd Defendant telling the 1 st
Defendant not to pay until the 2 nd Defendant
provides an authorisation letter which , at any
rate , the Plaintiff says is unnecessary because it
had already been provided .

On 4th June 1991 , the Plaintiffs wrote to the
1 st Defendant in which they took issue with the
need for any further authorisation letter before
payment could be made to them .
On 19th June 1991 , the 2 nd Defendant wrote
to the 1 st Defendant referring to a letter 3rd
June 1991 , and confirmed that the Plaintiffs
Doyles Dispute Resolution Practice — Asia
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were authorised by the 2 nd Defendant to
receive such payment as is mentioned in the
letter of the 21 st May 1991 .
There is a letter dated 11 th June 1991 , which
I think must have been collected somewhat
later , from the 1 st Defendant to the Plaintiffs
and the 2 nd Defendant confirming that the 1 st
Defendant
thereby
released
Liquidated
Damages for Stage 3 in the total sum of $4.8 m
and that after the release of that amount
Liquidated Damages of $7.7 m remained
deducted . The cheque for $4.8 m was made out
to the Plaintiffs.
The writ was issued on 20 th June 1991 and
was served with an amended Statement of
Claim on the 2 nd Defendant on the 28th June
1991 . In that letter the Plaintiffs' solicitors
made it clear that the 2 nd Defendant had been
joined because “ in the past you have instructed
SFK Construction Management Ltd . not to
release sums otherwise due to our client
without your authorisation . However , should
you confirm in writing that our client is entitled
to receive all payments due from SFK
Construction Management Ltd. , we would , of
course , not proceed with our client 's action
against you , thereby saving both parties
unnecessary legal costs ” .
On 12th July 1991 , Jewkes & Partners
solicitors for both the 1 st and 2 nd Defendants
wrote to the Plaintiffs’ solicitors in the
following terms:
“ We are instructed that you commenced the
above action against our client without any
advance notice. In any event , we have taken
our client ’ s instructions on your client’ s
claim against ours and take the view that the
claim has no solid foundations. Moreover,
the declaration sought shall be declined
since there is nothing to suggest that the 1 st
Defendant is bound to observe the alleged
agreement , which is denied , reached
between our respective clients. The
declaration sought does not therefore serve
any useful purpose . ”
On 18th July 1991 , the Plaintiff s solicitors
expressed the view that it should be in the 2 nd
Defendant 's interest as one of the companies
comprising the “ contractor ” that all sums due
from the 1 st Defendant should be recovered .
They asked the 2 nd Defendant solicitors to
explain why the 2 nd Defendant did not wish to
assist in the recovery of the sums which were
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properly due to the “ contractor ” from the 1 st
Defendant . They made the point that it was
unarguable that payment of sums certified
should be paid to anyone other than the
Plaintiffs . They further made the point that
further authorisation was not required , because
of the binding agreement evidenced by the
letters sent to the Architect jointly by the
Plaintiffs and the 2 nd Defendant on 30th July
and 1 st September 1990, and the fact that the
Architect had issued the certificates in question
in the name of the Plaintiffs thus giving the
Plaintiffs the right to sue on those certificates.
They went on to make the point that the
purpose of the declaration was to confirm the
Plaintiff’s entitlement to receive payments , but
that it did not preclude the 2nd Defendant from
seeking reimbursement from the Plaintiffs in
respect of work and materials carried on site by
them should there be any such work or
materials in respect of which payments had not
yet been made.

On 25th July 1991 , the Plaintiffs’ solicitors
wrote to the 1 st Defendant’ s solicitors
indicating that their researches showed that to
be certain that the 1 st Defendant could not
defeat the Plaintiffs' claim on the basis that the
contract was a joint one it was necessary for the
2 nd Defendant either to be Plaintiff or
Defendant in the action . Accordingly , they
offered to discontinue the proceedings against
the 2 nd Defendant in respect of the declaration
provided that either ( 1 ) the 1st Defendant
undertook that it would not rely either on the
absence of authorisation or on any joint
contract point , or ( 2 ) the 2 nd Defendant
consented to join as co-plaintiff in which case
the Plaintiffs offered to indemnify the 2 nd
Defendant in respect of “ its potential liability
to SFK Construction Management Ltd . in
costs ” .

On 29th July 1991 , Jewkes & Partners on
behalf of both Defendants wrote to the
Plaintiffs' solicitors indicating that the 1 st
Defendants were going to apply for a stay in
favour of arbitration , and they further went on
to say that they were instructed by the 1 st
Defendant that it was not prepared to give any
undertakings as to how it would conduct its
case against the Plaintiffs. As to the suggestion
that the 2 nd Defendant should join as
co- plaintiff , they pointed out that no such
request had been made prior to commencement
of the action , and they referred to the notes to
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O. 15 r. 4 and rejected the proposal . They
made a counter- proposal that subject to the
Plaintiffs giving an indemnity against costs the

2nd Defendant would continue to be a
co-defendant in the action , and if the disputes
are referred to arbitration the 2 nd Defendant
would agree to be a co- respondent in the
arbitration .
Those were , in essence , the parties
respective stances before me.
It should be noted that the 1 st and 2 nd
Defendants are part of the same group of
companies and the same five individuals
constitute the board of directors of each
company . I have already pointed out that the
same counsel and solicitors represent both the
1st and 2 nd Defendants.
In support of his proposition that the 2 nd
Defendants were properly joined because they
were a joint contractor , Mr . Matheou referred
me to the case of Johnson v. Stevens & Carter
Ltd . [ 1923] 2 K . B. 857 . The headnote reads as
follows:
“ Where one of two joint contractors refuses
to join as co- plaintiff in an action for a
breach of the contract it is, as a general rule
and in the absence of special circumstances ,
a condition precedent to the right of the
other co-contractor to make him a defendant
that he should first have offered him an
indemnity against costs if he would consent
to join as plaintiff ; but there is an exception
to that rule where the dissenting contractor
has in breach of his duty to the plaintiff
colluded with the defendant and brought
about the breach of contract complained
of .”

At p . 860/ 1 Atkin L.J . said:
“ It appears to me that at the present day as a
general rule, in the absence of special
circumstances, if one of two joint
contractors refuses to join as Plaintiff in an
action for a breach of the contract , the party
seeking to sue should offer the other an
indemnity , and then if he still refuses is
entitled to join him as a defendant . That is a
great advance on what was the strict rule at
common law , according to which one joint
contractor could not join another as plaintiff
in an action against his will , except where
the joint contractors were partners . .. ”
At p . 863 Younger L . J . put the matter thus:
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“ The question then arises as to the
circumstances in which one of two joint
contractors is entitled to maintain an action
in that form . Now I think it is clear that he
has no absolute right to do so, and that he is
only allowed to take that course as a matter
of privilege and upon terms. What then are
the terms on which the privilege is to be
enjoyed ? Speaking for myself I should
prefer not to say that the condition of his
being allowed to join the other joint
contractor as a defendant is that he shall
have offered him an indemnity against costs
if he will allow the use of his name as
Plaintiff , but to state the principle rather
more widely , and say that before joining his
co-contractor as a defendant he must first
have exhausted all reasonable means of
obtaining his consent to being joined as
plaintiff . No doubt in ninety - nine cases out
of a hundred one of those reasonable means
is the offer of an indemnity , and the absence
of such an offer unexplained would in these
cases be a reason for saying that the action
was not properly constituted if the
co-contractor was joined as a defendant. But
in the hundredth case , and the present case
is an instance , where the co-contractor is
alleged in breach of his duty to the plaintiff
to have colluded with the other party to the
contract and procured a breach of it , it
would not be reasonable to require the
plaintiff to offer him an indemnity as a
condition of being allowed to join him as a
defendant . ”
•

Mr. Matheou explained why the Plaintiff did
not need to offer an indemnity before starting
this action . He relied upon the very close
relationship between the two companies. He
referred to the correspondence which I have
quoted above and which he said shows that the
2 nd Defendant has wrongfully sought to
prevent the 1 st Defendant from making
payment due under the contract. He further
goes on to point out that the Plaintiff has , in
any event , offered an indemnity in an
appropriate form which has been rejected by
the 2 nd Defendant .
Mr . Matheou also puts his case on the basis
that the terms of the authorisation letter of the
30th July 1990 amounted to a binding
agreement that the Plaintiff could receive
certificates within the terms of that letter ,
present the certificates for payment and receive
Doyles Dispute Resolution Practice — Asia
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payment from the 1 st Defendant . The
Plaintiffs case in this regard takes account of
the previous course of dealings between the
parties whereby the 2 nd Defendant and the
Plaintiff jointly notified the Architect that the
2nd Defendant authorised the Plaintiff to
receive certificates; that the Architect issued
payment certificates in the sole name of the
Plaintiff ; that the 2 nd Defendant applied to the
Plaintiffs for payment ; that the 1 st Defendant
paid the full amount due on the certificates
issued by the Architect ; that the Plaintiff paid
the 2 nd Defendant on account of work carried
out by the 2 nd Defendant . He submits that
although the letter of 30th July 1990 uses the
language of agency , in effect it is an
assignment and in support of this proposition he
cites Walter & Sullivan Ltd . v . J . Murphy &
Sons Ltd . [ 1955 ] 2 Q. B . 584 at pp . 587, 588
and 589 .

Mr . Matheou therefore submits that the 2 nd
Defendant was properly joined in the very
special circumstances of the facts of this case
and that the application under O. 18 r . 19 and
the inherent jurisdiction of the court should
only be granted in a plain and obvious case
which this is not . Similarly , he argues that an
order under O. 15 r. 16( 2 )(a ) is analogous and
should only be made in similar circumstances.
On this basis he submits that the Plaintiff ’ s case
against the 2nd Defendant and the proposition
that the 2 nd Defendant should remain a party is
strongly arguable on any of the grounds
pleaded and he goes so far as to say that it is
incontestable on the basis that the 2 nd
Defendant is a joint contractor .
Mr . Matheou is, of course , right when he
says that the jurisdiction of O. 18 r . 19 is to be
granted only in a plain and obvious case. The
Court of Appeal in Far East Consortium Ltd . v .
Airedale Ltd . [ 1991 ] Civil Appeal No . 28 said :

We accepted that this is a jurisdiction
which is very sparingly exercised and only
in exceptional cases ... ”

“

Mrs . Spruce on the other hand says that it
was quite unnecessary to add the 2 nd
Defendant to this action , because all the court
is being asked to do is to declare that the
Plaintiff is to receive payments . She submits
that if the court orders the 1 st Defendant to pay
the sum claimed or any sum by way of
summary judgment , it is clearly the Plaintiff
who will receive that sum under the Court
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Order . She goes on to submit that unless the
court is being asked to make a declaration that
the Plaintiff is absolutely entitled , it makes no
sense, as the mere receipt of the sum will not
take the Plaintiff very far at all , as they would
then simply hold any sum paid to them under
summary judgment on trust for themselves and
the 2 nd Defendant in the same way as they had
prior to this dispute. She submits that the 2 nd
Defendant’s case is simply that any prior
authorisation that there had been to the
Architect was a mere direction or revocable
mandate to issue payment certificates to the
Plaintiff . Although the suggestion made by
Mrs . Spruce in her written skeleton on behalf
of the 2 nd Defendant was that sums will be
received by the Plaintiffs on trust for
themselves and the 2 nd Defendant , she
appeared to resile from that position somewhat
during the course of her oral submissions.
Basically , Mrs . Spruce submits there is
absolutely no point in granting this application
for a declaration as it adds nothing to the
pleadings and has no practical effect
whatsoever. She points out that the grant of a
declaration is discretionary and she reminds me
that Harman L .J . in Mellstrom v . Garner [ 1970 ]
1 WLR 603 pointed out that:

“ Where specific relief , other than a
declaration , is not claimed , the jurisdiction
to make a binding declaration of right
should be exercised with great caution . ”
I do not propose to overburden this already
lengthy judgment by setting out in full the
detailed , helpful and thoughtful submissions
which Mrs . Spruce has placed before me in
writing .
My conclusions on this aspect of the case are
as follows. This is an unusual situation .
Everything went well in respect of payment of
the first five certificates. 1 cannot understand
why the 2 nd Defendant was insisting on an
authorisation in relation to the release of
monies due from the 1 st Defendant . I cannot
ignore the fact that there are common directors
and a common legal team . If the 2 nd
Defendants wished to extricate themselves from
this action , all they had to do was to agree that
monies properly payable by the 1 st Defendant
should be paid to the Plaintiffs and agree with
the Plaintiffs direct as to what was to happen
with regard to any claims which they may have
in respect of the sums paid . This is a case of
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joint contractors and I have come to the
conclusion that the Plaintiffs were justified in
joining the 2nd Defendant in order to prevent it
being alleged that these proceedings were
improperly constituted . I am not satisfied on all
the material placed before me, that it would be
appropriate in the exercise of my discretion to
strike out these proceedings under O. 18 r . 19
or to make the order sought under O. 15 r. 6. I
should add that I gave Mrs. Spruce every
opportunity to take instructions about the
position of the 2 nd Defendant during the course
of the adjournment between the two hearings ,
because it was clear to me that the presence or
absence of the 2 nd Defendant could have a
significant effect on the exercise of my
discretion in relation to the application for a
stay to arbitration . Despite this invitation the
2 nd Defendant’ s stance has not changed . I must
confess to being surprised that the Plaintiffs and
the 2 nd Defendant cannot come to sensible
terms in relation to the question of receipt of
payment , and the failure on the 2 nd
Defendant’ s part to extricate itself from these
proceedings has , I am afraid , fuelled the
suspicions of the Plaintiffs. At the end of the
day , the judge or arbitrator will have to decide
whether there is anything in any of these
points . I am not prepared to strike out the claim
against the 2 nd Defendant on either of the bases
sought at this stage of these proceedings.

Should I exercise my discretion to grant a stay?
I have already decided that the Plaintiffs’
claim in respect of the Clause 10 deduction of
$1.2 m should go to a hearing. I now have to
decide whether it should be in court or in
arbitration . The 2 nd Defendant is to remain a
party and it is common ground that there is no
arbitration clause in relation to the 2 nd
Defendant . There are a number of well - known
cases which indicate that in situations such as
this, the court is entiMed to take into account
the desirability of one tribunal being seized of
the dispute , in order to prevent inconsistent
findings and to prevent duplication of costs.
Two of the leading cases are The Pine Hill
( 1955 ] 2 Lloyd ’ s List Law Report 146 and
Taunton -Collins v . Cromie & Anor [ 1964] 2
AER 332. In Hong Kong there have been
several decisions in this area , but two are worth
noting . In Wharf Properties Ltd . v. Eric Cumine
Associates & 17 others 11984 ] HKLR 211 ,
Mantell J . granted a stay in favour of arbitration
to the main contractor although there was no
© 1992 CCH International
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arbitration clause with the Architect who was
also a party to the proceedings. Mantell J .
emphasised that it was for the Plaintiff to show
a sufficient reason why the matter should not be
referred to arbitration and by that he meant a
very strong reason or a very good reason . He
went on to suggest that in applications of this
type , the Court should consider all the
circumstances of the case , but consider them
with a strong bias in favour of maintaining the
bargain between the parties. The Court must be
vigilant to see that it does not drive either of the
parties to a tribunal where it would not get
substantial justice but at the same time must not
overlook the fact that at the time the parties
agreed to arbitration , they had in mind the
overriding jurisdiction of the Court . In that
case , the learned judge recognised that the
grant of a stay would give rise to a risk of
inconsistent findings of fact , and that there
would
be multiplicity of proceedings.
However , he went on to hold that the Plaintiffs
in that case had entered into the agreements to
arbitrate on at least equal terms , and they must
be taken to have had within their contemplation
the very kind of dispute which had arisen . In
that case they had an arbitration clause with the
main contractor , but none with the architect and
none with some of the sub-contractors .

In Telford Development Ltd . v . Shui On
Construction Ltd . ( Unreported HCA 1946 of
1987; judgment delivered on 21 st February
1989) Godfrey J . refused an application for a
stay and he relied very heavily upon the
multiplicity of proceedings point .
One point that is frequently raised in
applications of this nature is what is known as
the Crouch point . This derives from the case of
Northern Regional Health Authority v . Derek
Crouch Construction Co . Ltd . [ 1984 ] Q. B . 644
which decided that where a contract contained
an arbitration clause which gives the arbitrator
the power to open up , revise and review
certificates granted by the Engineer or
Architect , the Court does not have similar
powers if the matter is heard in court as
opposed to in arbitration . This is frequently a
very strong ground indeed for granting a stay
and keeping people to their bargain . ( It is to be
noted that a new section 43A of the Supreme
Court Act 1981 recently introduced in England
by section 100 of the Courts and Legal Services
Act 1990 , now provides that where there is such
a clause conferring specific powers upon an
Doyles Dispute Resolution Practice — Asia
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arbitrator, the High Court may exercise the
specific power if the parties agree . Hong Kong
has not yet introduced a similar section . )
It was because of the Crouch point that I
specifically asked Mrs. Spruce to take
instructions and let me know whether a Crouch
point was going to be taken and if so to identify
it . Apart from saying that her clients were
unhappy with the 102 days extension of time
she was not able to take this matter any further.
I think this case is a very different one to the
Wharf case . In the Wharf case , the Plaintiffs
knew what they were doing and had an
arbitration clause with the main contractor, but
not with their Architect , and they must have
been taken to have been the authors of their
own misfortunes . In the case before me , there
was an arbitration clause involving the
contractor . There is a fairly straightforward
dispute as to the rights and liabilities under the
building contract in this case . The 2 nd
Defendant has been joined and , in my view , it
cannot be said improperly joined at this stage ,
in order to prevent the 1st Defendant from
taking any technical points on the absence as a
party to these proceedings of the other joint
contractor. It would , therefore , be a somewhat
strange result if a stay was to be granted so that
the dispute between the Plaintiffs and the 1 st
Defendant went to arbitration and the 2 nd
Defendant in respect of whom there is no
arbitration clause was left in the proceedings
resisting a claim for a bare declaration . This is
a somewhat unreal situation which the court
would not wish to create . It was always open to
the 2 nd Defendant to agree to enter into an
agreement to arbitrate and be joined in the
arbitration as between the Plaintiff and the 1 st
Defendant . If that had been agreed there would
be a very strong case in favour of a stay . But
the 2 nd Defendant has not so agreed and they
wish the matter to be determined by the High
Court .
In my judgment , the multiplicity of
proceedings and the inconsistent findings of
fact arguments ought not in any way to be
conclusive in these matters . I agree respectfully
with the approach of Mantell J . in the Wharf
case . In construction cases there are frequently
more than two parties and this point often
arises. The Court must have regard to what the
parties agreed and what they must have
contemplated by way of disputes. I think it is
clear though on the case before me that nobody
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contemplated the situation which has now
arisen , and that in those circumstances , I am
entitled to take into account the desirability of
the present disputes being heard by the same
tribunal . The only way I can achieve the result
of one tribunal being seized of all the disputes
is to exercise my discretion against the grant of
a stay to arbitration . If this matter should go
further it might be helpful if I indicate that had
I dismissed the 2 nd Defendant from the
proceedings or struck out the claim against it
under O. 18 r. 19, I would have exercised my
discretion in favour of granting a stay , as I can
see no other reason not to grant a stay other
than the position of the 2 nd Defendant .
In all circumstances, therefore , I decline to
grant a stay and dismiss that summons
accordingly .
Conclusion
( 1 ) There will be unconditional leave to
defend in relation to the claim for $1.2m
under Clause 10 of the Letter of Award .
( 2) There will be summary judgment for the
Plaintiff against the 1 st Defendant in the
sum of $518 ,722.59 in respect of interest on
sums unlawfully withheld . There will also
be a declaration that the Plaintiff is entitled
to receive this sum .
(3) The summonses seeking the striking out
of the claim against the 2 nd Defendant and
the dismissal of the 2 nd Defendant from the
action will both be dismissed .

(4) The summons for a stay to arbitration

will be dismissed .

Costs
As to costs as between the Plaintiffs and the
1 st Defendant both can argue for some success
in these proceedings. In order to save the
parties time and expense of appearing to argue
costs , I propose to make the following costs
order nisi on the Order 14 summons as between
the Plaintiff and the 1st Defendant , namely ,
that costs be in the cause. I will make a costs
order nisi in favour of the Plaintiffs in relation
to the summons to stay .
As to the 2 nd Defendants, they have failed in
their attempt to strike out the claim against
them and to be dismissed from this action , and
I do not see why they should not pay the
Plaintiffs’ costs of those two summonses.
Whether any additional costs have been
incurred by reason of these summonses is a
matter which the taxing master will have to go
into in due course, if costs cannot be agreed . I
therefore make a costs order nisi against the
2nd Defendants on these two summonses.
Before parting with this case , I must express
my gratitude to both Mr . Matheou and Mrs.
Spruce for their most helpful and thoughtful
written legal submissions which have
canvassed much difficult ground and which I
have found of great assistance in the
formulation of this judgment .

[$ 80-051 ] RE RHEEM AUSTRALIA LIMITED AND FEDERAL AIRPORTS
CORPORATION
Supreme Court of Queensland
Judgment delivered 16 March 1992
Full text of judgment below

—

—

—

Operation of arbitration clause
Effect of time limits in clause
Arbitration
Clause
Contractor and principal entering into contract containing arbitration clause
empowering superintendent to decide on claims made by the parties Contractor lodging
claim Superintendent failing to make decision on claim Contractor sending notice of
Principal arguing that notice delivered out of time and rejecting contractor ' s
dispute
claim Contractor sending second notice — Contractor seeking court declarations of the
legal effect of notices Whether the superintendent had rejected the contractor ' s claim
Whether the principal ' s rejection of
Whether the first notice was delivered out of time
the claim created a second dispute Commercial Arbitration Act 1990 , sec 48.

——
—

—

—

—

—

—

—

—

A principal and a contractor entered into an agreement which included an arbitration
clause. In the event of a dispute or difference arising between the parties, the arbitration clause
required the contractor to submit written particulars of the matter at issue to the
superintendent within 14 days ( cl 45 (a )). The superintendent was then required to make a
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decision on the matter at issue and inform the contractor. If the contractor was dissatisfied with
the superintendent’s decision , the contractor could submit the matter in issue to the principal
for decision (cl 45( b)) If dissatisfied with the principal’s decision , the contractor was then able
to give notice in writing to the principal requiring that the matter at issue be referred to
arbitration The superintendent appointed under the contract was an employee of the
principal

.

.

.

The contractor lodged a works variation claim with the superintendent who requested
further particulars. The contractor supplied those particulars, but the superintendent
demanded more and more particulars on a number of occasions. After some months, the
contractor informed the superintendent that it would infer that he was rejecting the claim
should he fail to make a decision by 29 July 1991. The contractor sent a notice dated 20
September 1991 to the superintendent, and a copy to the principal, in which the contractor
claimed that a dispute or difference existed between the parties within the meaning of cl 45(a ).

On 8 October the principal wrote to the contractor, stating that the contractor was not
entitled to give the notice under cl 45(a ) because the dispute or difference referred to in the
notice had occurred more than 14 days before the date of the notice. The principal also
informed the contractor that it had rejected the contractor’s claim, and that it was prepared
to litigate the matter. The contractor sent a second notice of dispute under cl 45(a ) to the
superintendent.
The contractor applied to the Supreme Court of Queensland for declarations as to the legal
effect of the two notices it had issued In the event that the notices were issued out of time, the
contractor sought an extension of time pursuant to sec 48 of the Commercial Arbitration Act.

.

The superintendent wrote a letter to the contractor which the contractor interpreted as a
rejection of its original claim. The contractor then sent notices to the principal under cl 45( b)
On 28 January 1992 the principal replied that it would not consider the cl 45( b) notices until
the Court had determined the validity of the first two cl 45(a ) notices. The contractor, viewing
this action as a rejection of the cl 45( b) notices, then sent two new notices to the principal
requiring that the matters at issue be referred to arbitration The contractor applied to the
Supreme Court for a further declaration that the new notices had effectively submitted the
matters at issue between the parties to arbitration.

.

.

At the declaration proceedings, the principal contended that by having fixed 29 July 1991
as the date by which the contractor proposed to infer a rejection of its original claim, the
contractor was precluded from asserting that the dispute arose 14 days before 20 September
1991 The principal further argued that, assuming that the superintendent had rejected the
claim so that the parties were in dispute, at the very latest that dispute had arisen in September
and could not have arisen on 8 October 1991

.

.

The contractor argued that the second notice under cl 45(a ) related to a dispute or
difference created by the rejection of its original claim by the principal itself. The contractor
also asserted that the basis for having issued the last two notices was its dissatisfaction with the
principal’s decision not to consider the cl 45( b) notices.

Held: declarations granted in part.

1. Some time before the notice of dispute dated 20 September 1991 the superintendent had
rejected the application made by the contractor.

2. It was unnecessary to select a precise date by which the failure of the superintendent to
make a decision should have been “ deemed ” to be a rejection of the claim, since sec 48 of the
Commercial Arbitration Act could extend the time limit under cl 45 for the submission of the
notice of 20 September 1991.
Doyles Dispute Resolution Practice — Asia •Pacific
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3. The “ inferred ” or “ deemed ” dispute referred to in the notice of 20 September 1991 ,
antedated the explicit dispute created by the outright denial of contractual liability by the
principal in its letter of 8 October 1991 .
4. The principal by its letter of 28 January 1992 had not conveyed any decision with
respect to the merits of the contractor’s claims.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Mr Sofronoff QC with Mr Bond ( instructed by Morris Fletcher & Cross) for the applicant .
Mr Keane QC with Ms Dalton ( instructed by Coirs Chambers Westgarth ) for the respondent .
Before: Ambrose J .
Ambrose J : This is an application under the
Commercial Causes Act 1910- 1972 by a party
to a construction contract ( “ Rheem ” ) for
declarations as to the legal effect of steps it has
taken purportedly pursuant to the terms of the
contract with a view to having various disputes
and differences referred to arbitration . In the
event that it is determined that those steps were
taken out of time , an extension of time nunc
pro tunc is sought pursuant to s. 48 of the
Commercial Arbitration Act 1990. A
declaration is also sought that the applicant by
notice dated 13th February 1992 has effectively
submitted to arbitration matters at issue
between the parties in accordance with the
terms of the contract .
On 13th December 1985 Rheem entered into
a contract with the Commonwealth of Australia
for the construction of aero-bridge services to
the Brisbane International Airport Domestic
Terminal complex . The Commonwealth of
Australia assigned its interests in the contract to
Federal Airports Corporation ( “ F. A .C. ” ). The
contract price was approximately $5.5 million .
It seems that Rheem completed work upon the
construction of the aero-bridge facilities in the
early part of 1988 .
It is the case for Rheem that it was required
to make so many variations to the work
contracted for , that in essence the contract
ceased to have effect and it was then entitled to
recover on a quantum meruit a reasonable sum
for the performance of all the work that it had
performed purportedly pursuant to the contract
as varied . Reference to authority shows that the
agreement to go to arbitration still operates in
this situation . See Government of Gibraltar v .
Kenney ( 1956) 2 Q. B. 410 and The Hadjitsakos
( 1975) 1 Lloyd’ s Rep . 356.
It seems clear clear that F. A .C . has always
been willing to litigate its liability , if any , to

1180-051

Rheem but for some reason has been unwilling
to have that matter sent to arbitration .

On the other hand Rheem seems to have
made every endeavour from mid- 1988 to have
the matter of its entitlement against F. A .C. in
respect of the work done determined by
arbitration .
In October 1989 Rheem sought a declaration
that in accordance with the requirements of cl .
45 of its contract , the dispute that it had with
F. A .C . concerning its entitlement to be paid
more money for work performed had been
referred to arbitration . Alternatively , relief was
sought pursuant to s. 36 of the Arbitration Act
1973 that the time limit provided by cl . 45( b ) of
the contract for referral of the dispute be
extended to expire on 17 th January 1989 .

A great deal of material has been placed
before me upon the present application where
similar relief is sought to that which was sought
unsuccessfully in 1989 . Both parties have
referred to the judgment of Carter J . upon the
earlier application delivered on 6th December
1989 . This judgment is ex . “ MLM 2 ” in the
application . Although apparently an appeal was
instituted against that decision it was never
prosecuted . Perhaps for this reason upon the
present application both parties appear to have
accepted Carter J .’ s construction of cl . 45 of
the contract . Because no effort was made to
challenge His Honour's construction and
decision as to the legal effect of cl . 45 of the
contract I propose to adopt the construction of
that clause to be found in the reported decision
without giving any consideration to the possible
effect of estoppel or res judicata .

It emerges from the material that on 17 th
June 1988 Rheem lodged a scope of works
variation claim . On 13th November 1988 it
made a submission to the superintendent
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appointed under the contract in compliance
with cl . 45 (a ). On 16th December 1988 the
superintendent declined to give any decision
and on 16th January 1989 Rheem made a
submission to F. A .C.

whether the contractor is entitled to a
quantum meruit . It seem to me that that and
the related question to fact might just as
readily be dealt with in litigation in this
court . "

Under cl . 45( b ) of the contract , Rheem
should have made its submission to F. A .C.
within 14 days. Notwithstanding this failure to
comply with cl . 45( b) of the contract , Rheem
did within the time required under cl . 45 give
notice to F. A .C . requiring arbitration .

The judgment of Carter J . upon the 1989
application was delivered on 6th December
1989 .

Carter J . held that Rheem ’ s failure to make
its cl . 45 ( b ) submission to F. A .C. within the
time limited under the clause, prevented it from
taking the last step , albeit within time ,
requiring arbitration .
This ruling as I have indicated was not
successfully appealed against and as between
the parties to this application I give effect to it .

It appears from the judgment in that case that
the total amount claimed by Rheem to be the
value of the work done on 17th June 1988
amounted to $13,913, 846. The material
showed that of this sum alleged to be Rheem’ s
entitlement , F. A .C . had paid only $8 , 292 ,064,
leaving a balance allegedly due in the sum of
$5 ,621 ,782.

In refusing the extension then sought by
Rheem , Carter J . said inter alia

—

“ In my view the claim is one which
ultimately involves a matter of law or a
mixed question of fact and law albeit one
which is attended by a huge substratum of
fact ."
The case for Rheem is that in the
circumstances the contract had at least
impliedly been mutually discharged so that the
one side could not look to it for the purpose of
requiring performance by the other . It is
submitted that the situation was reached when it
was impliedly agreed between the parties to the
contract that one would be paid a reasonable
sum for the work done by it at the request of
the other . In exercising his discretion upon
Rheem 's application for an extension of the
time limit provided by cl . 45 of the contract for
referral of the dispute , Carter J . declined to
extend time and observed —

“ In this case there remains also the
fundamental question as to whether the
contract remains binding on the parties or
Doyles Dispute Resolution Practice — Asia

The contract work was completed in about
the month of March 1988. It follows therefore
that the decision of Carter J . was delivered
about 21 months after Rheem had ceased to
perform work under the contract.

However, on 18th July 1990 , a fresh claim
was made in writing to the superintendent
under the contract . A copy of this claim was
also sent to F. A .C . The amount claimed was as
follows

—

2.1 . 1 variations
2.1 . 2 return of liquidated
damages
2.1.3 interest
2.1 . 4 rise and fall

$5 ,076 ,235.00
$543 ,319.00
$3 ,206 ,769.71
$43, 102.00
$8,869 ,425.71

It is clear when one compares the
composition of the claim considered by Carter
J . in October 1989 and the composition of the
second claim made in writing on 18th July
1990 that each claim has components different
from the other . It is also clear that the second
claim exceeds the first by nearly $3.25 million .
A great deal of acrimonious correspondence
passing between Rheem and the superintendent
appointed under the contract and F. A .C . has
been placed before me . It is clear that F. A .C .
asserts that Rheem has failed or refused to
provide sufficient particulars to enable the
superintendent under the contract to either
allow or reject those claims. The superintendent
not surprisingly makes the same assertions. On
the other hand Rheem seems to have provided
vast quantities of particulars and asserts that
generally speaking it has provided all necessary
particulars that could reasonably be sought in
support of its claim and it refuses to provide
further particulars sought on the grounds that it
is unnecessary to do so. It asserts that the
superintendent perhaps with the tacit approval
of F. A .C . is deliberately refusing to make a
decision on the various amounts claimed for
variations with a view to
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preventing Rheem from eventually
getting the matters in dispute referred to
arbitration; and

(a )

( b ) to indulge in such procrastination as to
allow the limitation period to run against
Rheem should it ever want to pursue its

rights in court .

F. A .C. has made it very clear however that it
would welcome Rheem instituting proceedings
in court.
While a brief perusal of the voluminous
material placed before me certainly indicates
that the superintendent has demanded very
considerable detail and particulars of Rheem’ s
“ claims for variations ” and has been provided
with an enormous amount of material and
detail , Rheem seems still to have failed to
satisfy the superintendent ; this application does
not require me to deal in detail with many of
the assertions made by each of the parties
against the other.
The declarations sought simply require a
determination whether under the terms of the
contract there existed between the parties a
difference or dispute within the meaning of cl .
45 of the contract which Rheem is entitled to
have arbitrated . This question is raised with
respect to two steps taken by Rheem

—

( 1 ) a notice of dispute or difference given on

to have any dispute with Rheem decided in
court . Rheem on the other hand wishes to
exercise its alleged rights to have those matters
determined upon arbitration .

Before dealing with each of the earlier
notices with respect to which Rheem seeks
declarations , it is convenient to outline briefly
some of the provisions of the contract which it
seems to me must be kept in mind when
determining the application of cl . 45 of the
contract , to matters of difference or dispute
which according to Rheem arose midway
more than three years after
through 1991
and which
construction work was completed
give Rheem the right to take steps towards
referring such matters to arbitration against the
wish of F. A .C.

—

—

The general conditions of the contract
described as NPWC edition 3 (1981 ) in
structure are not dissimilar from those
considered by MacFarlan J . in Perini
Corporation v . Commonwealth of Australia
( 1969) 2 N .S . W . R . 530 .

Clause 23 of the contract provides

—

“ The work under the Contract shall be
executed in accordance with the contract
and in accordance with any directions of the
Superintendent pursuant to the provisions of
the Contract .

20th September 1991;
( 2) a notice of dispute or difference given on

11 th October 1991 ;
with respect to each of these notices , relief is
sought if necessary extending the time fixed by
cl . 45(a ) of the contract for the submission of
the dispute or difference to the superintendent.
A third declaration is sought that Rheem by
notice dated 13th February 1992 submitted the
various issues specified in its notices of 20th
September 1991 and 11 th October 1991 to
arbitration .
The way the matter has been argued I am
invited 1 think to give the construction to cl . 45
which Carter J . gave to it on 6th December
1989. 1 consider this application keeping in
mind that Rheem seeks to exercise its alleged
contractual rights to have matters in dispute
determined by an arbitrator .

Both Rheem and F. A .C . concede that Rheem
has the right to have the matters in dispute
determined by this court . F. A . C . indeed wishes

1180-051

Any direction which may be or is given to
the contractor by the Superintendent
pursuant to the provisions of the contract
may unless the Contract expressly provides
otherwise be given either orally or in
writing. When any such direction is in the
first instance given orally the Superintendent
shall as soon as practicable after it is so
given confirm it in writing addressed to and
issued or given to or served upon the
Contractor . ”

Clause 26 provides inter alia

—

“ The Contractor shall employ and ensure
that his sub-contractors employ in
connection with the work under the contract
only such persons as are careful skilled and
experienced in their respective trades and
callings.
The Superintendent may object to and direct
the Contractor to remove or have removed
from the site or from any activity connected
© 1992 CCH International
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with the work under the Contract within
such time as the superintendent directs any
person employed by the Contractor or by
any sub-contractor ... ”
Under cl . 40.1 of the contract it is
provided
“ If at any time during the progress of the
work under the Contract the Superintendent
determines that the form quality or quantity
of the work under the Contract should be
varied the Superintendent may order the
Contractor to do all or any one or more of
the following things
(a ) increase decrease or omit any part of
the work under the Contract;
( b) change the character or quality of any
material or work ;
(c ) change the levels lines positions or
dimensions of any part of the work under
the Contract;
(d ) execute additional work .
No variation shall be made by the contractor
without an order of the Superintendent.
No variation shall invalidate the contract .
The value of the variation shall be taken into
account in determining the final contract
sum . Each variation shall be valued in
accordance with sub-cl . 40.2 and unless
otherwise directed by the superintendent
such valuation shall be determined before
the work to which the variation relates is

—

—

commenced . ”

Clause 40.2 provides —
“ A variation shall be valued in accordance
with the rates included in the Priced Bill of
Quantities or Schedule of rates or in a
schedule of prices if and insofar as the
Superintendent determines that those rates
are applicable to the variation . Where the
Superintendent determines that the rates
included in the Priced Bill of Quantities or
Schedule of Rates or in a schedule of prices
do not apply to a variation the right or price
payable for the variation shall be determined
by agreement between the Contractor and
the Superintendent but if the Contractor and
the Superintendent fail to agree on the rate
or price the Superintendent shall determine
such rate or price as he considers reasonable
or he may direct that the variation shall be
carried out by Day work . ”
Doyles Dispute Resolution Practice — Asia

Clause 42 of the contract relates to the
function of the superintendent in certifying as
to the completion of works and to facilitation of
payment to Rheem for work performed under
the contract.
In Perini Corporation v. The Commonwealth
at p . 536 MacFarlan J . dealt with the person
under that contract occupying a position the
equivalent of “ superintendent ” in the present
case in the following terms
“ In my opinion the cases make plain that
throughout the period of performance of all
these duties the senior officer remains an
employee of the government or semigovernment body , but that in addition and
while he continues as such an employee he
becomes vested with duties which oblige
him to act fairly and justly and with skill to
both parties to the contract . The essence of
such a relationship in my opinion is that the
parties by the contract have agreed that this
officer shall hold these dual functions and
they have agreed to accept his opinion or
certificate on the matters which he is
required to decide . It has also been said , and
in my opinion correctly said , that the
agreement of the parties is that they have
referred the decision of these matters to a
person who by reason of his employment
and who by reason of his other duties in
supervising the execution of the contract is a
person who has both bias and partiality . It is
now in my opinion too late to hold that an
appointment of this kind is not one for
which the parties to a contract cannot
provide . I have reached the conclusion that
although the Director of Works as an officer
of the Commonwealth may well have been
the servant of the Commonwealth , the
general nature of the duties imposed upon
him by cl . 35 was such that at the same time
he fulfilled this biased and partial role of a
certifier when he was required to consider
an application by the plaintiff for an
extension of the completion date . This
conclusion is quite unaffected by the
consideration that in relation to other
provisions of this agreement , (cf . cl . 21 ) the
Director of Works was acting in a purely
administrative role and only as an officer
and servant of the Commonwealth .
It is now necessary to consider the duties of
the Director of Works. He , of course, has
not bound himself by contract with either
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the plaintiff or the defendant . The plaintiff
and the defendant are the only parties to the
agreement but in it they have agreed that the
Director of Works shall have the powers and
duties stated in it . Many of these powers
and
duties are administrative and
supervisory in their character and are
performed by the Director of Works as a
servant and agent of the Commonwealth . I
have already expressed the opinion that in
respect of the duties imposed upon him by
cl. 35 of the general conditions that he is a
certifier . The word ‘certifier’ does not have
an exact meaning but is used to describe a
function which is somewhere between those
of a servant and those of an arbitrator.
Nevertheless , the function is not the same in
every agreement , as is clearly seen in A .C .
Hatrick ( N .Z . ) Ltd . v. Nelson Carlton
Construction Co . Ltd . ( in liq . ) ( 1964)
N .Z. L. R . 72 , and the particular duties of
the certifier are to be found in the instrument
which gives him his authority . In the present
case the instrument is the agreement and the
authority is that which these parties have
agreed to give him . In considering the scope
of the authority it is essential to pay regard
to the position of the Director of Works as it
is seen apart from any special authority
conferred upon him by the agreement. As I
have already described he is a senior
Commonwealth servant and is the Chief
Executive of the Department of Works for
the State of New South Wales . His duties lie
within the Department of Works and his
are also
within
subordinates
that
Department . In exercising his administrative
functions under the agreement he
undoubtedly , as a servant of the
Commonwealth , would need to have the
interests of the Commonwealth to the fore
and his actions as such servant would be to
preserve or further those interests. He is
also, of course , a public servant and as such
subject to the duties and obligations of the
provisions of the Commonwealth Public
Service Act. If a Commonwealth public
servant or a Minister of State having
authority to do so were to give him an order
with respect to his duties , or the manner of
performing them , he would be obliged by
law to obey that order and would be liable to
punishment if he did not do so. The
important relation of the Director of Works
to the Department of Works is emphasized
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by the contract which defines this title as
meaning , ‘the officer howsoever styled who
is in charge for the time being of the branch
of the Department of Works in the State or
Territory in which the works are to be
executed , (See cl . I . General Conditions of
Contract. ) ...

It is , in my opinion , against the background
of these considerations that the parties must
be deemed to have contracted . I hold this
opinion because the matters to which I have
referred either appear in provisions of the
agreement or are declared as matters of
public law ."
In my view the observations of MacFarlan J .
apply equally to the relationship between
Rheem , F. A .C . and the superintendent in the
contract presently under consideration . I refer
to the definition of “ the superintendent" in cl .
2 of the contract and to cl . 23 which provides
inter alia

—

“ The work under the contract shall be
executed in accordance with the contract
and in accordance with any directions of the
superintendent pursuant to the provisions of
the contract."

Clause 45 of the contract provides inter
alia

—

“ All disputes or differences arising out of

the Contract or concerning the performance
or the non - performance by either party of
his obligations under the Contract whether
raised before or after the execution of the
work under the Contract shall be decided as
follows
(a ) The Contractor shall , not later than
fourteen days after the dispute or
difference arises, submit the matter at
issue in writing, specifying with detailed
particulars the matter at issue , to the
Superintendent for decision and the
Superintendent shall , as soon as
practicable thereafter, give his decision
to the Contractor.
( b ) If the Contractor is dissatisfied with
the
given
by
decision
the
Superintendent , he may , not later than
fourteen days after the decision of the
Superintendent is given , to him submit
the matter at issue in writing , specifying
with detailed particulars the matter at
issue , to the Principal for decision and

—
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the Principal shall , as soon as practicable
thereafter , give his decision to the
Contractor in writing .

If the Contractor is dissatisfied with the
decision given by the Principal pursuant to
the last preceding paragraph , he may , not
later than twenty -eight days after the
decision of the Principal is given to him ,
give notice in writing to the Principal
requiring that the matter at issue be referred
to arbitration and specifying with detailed
particulars the matter at issue, and
thereupon the matter at issue shall be
determined by arbitration . If , however , the
Contractor does not , within the said period
of twenty -eight days, give such a notice to
the Principal requiring that the matter at
issue be referred to arbitration , the decision
given by the Principal pursuant to the last
preceding paragraph shall not be subject to
arbitration . Where a notice is given by the
Contractor to the Principal pursuant to the
last preceding paragraph requiring that the
matter at issue be referred to arbitration no
proceedings in respect of that matter at issue
shall be instituted by either the Principal or
the Contractor in any court unless and until
the arbitrator has made his award in respect
of that matter at issue .
Arbitration shall be effected —
(a ) by an arbitrator agreed upon in

the
within
writing
by
parties
twenty-eight days after the said notice is
received by the Principal ; or
( b ) in the absence of that agreement , by
one of at least three persons , none of
whom shall be an employee of the
Principal or of the Contractor or have
had any association with the work under
the Contract , whose names are submitted
in writing by the Principal for selection
by the Contractor within a further period
of twenty -eight days after expiry of that
last mentioned period , being the person
whose selection as arbitrator is notified
in writing by the Contractor to the
Principal within twenty-eight days after
the names are so submitted ; or
(c) in the absence of that selection , by an
arbitrator appointed in accordance with
the provisions of the laws relating to
arbitration in force in the State or
Territory named in the Annexure hereto.
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A reference to arbitration under this clause
shall be deemed to be a reference to
arbitration within the meaning of the laws
relating to arbitration in force in the State or
Territory named in the Annexure hereto and
the arbitration proceedings shall be
conducted in that State or Territory . The
arbitrator shall have all the powers conferred
by those laws and it shall be competent for
him to enter upon the reference without any
further or more formal submission than is
contained in this clause. ”
Having regard to the relationship that exists
between F. A .C . and the superintendent under
the contract , I find it hardly surprising that the
events which have happened which are related
in detail in the material should lead Rheem to
conclude that the refusal of the superintendent
to make any decision on its claims for variation
over a period of years in spite of the provision
of the most detailed particulars is based upon
bias and partiality in favour of F. A .C . rather
than an unwillingness to make a decision
without yet further particulars provided by
Rheem . For a long time Rheem has complained
that it is completely unnecessary to provide any
further particulars and that the refusal of the
superintendent to decide the “ dispute or
difference ” of which very detailed particulars
have been provided is explicable on the ground
of its bias and partiality rather than upon a
desire of the superintendent to reasonably
satisfy himself on the validity of Rheem ’ s claim
for payment for variations. One would wonder
what complaint Rheem could ever advance
against a determination of the matters in issue
only upon those particulars it has provided
with
the
together
information
the
superintendent ought have at his disposal .
Particularly is this so when one has regard to
the terms of els. 40.1 , 40.2 and 23 of the
contract .
In a letter to F. A .C . accompanying a copy of
the notice of dispute to the superintendent given
on 20 th September 1991 Rheem referred to
prior discussions and correspondence , the terms
of which it is unnecessary to set out . However,
in that letter Rheem ’ s position was made clear
and it is helpful to refer to precisely what was
said . The letter contains inter alia the following
observations
“ We reject your suggestion that the
superintendent’ s actions are justified
because our claim compelled him to take up
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a trail which was in some respects four to
five years old . In making this suggestion
you have ignored what we had to say about
this matter at page 2 of our letter of 16th
a copy of
July to the superintendent
which we forwarded to you under cover of
our letter to you of the same date . We
cannot understand your mystification at our
reasons for asserting that the superintendent
is not promptly and properly performing his
functions under the contract in relation to
our claims. We would have thought that the
reasons for our concern at what the
superintendent is doing or more accurately
refraining from doing are set out with
particular clarity in our letter to him of 16th
July last . We maintain the same view as set
out in our previous letters . We think that the
truth of the matter is that the superintendent
has decided to reject our claims. Our
attitude is that a dispute exists on the merits
of our claims and that we are entitled to
commence the dispute resolution process set
out in clause 45 of the contract ."

—

To that letter F. A .C . replied on 8th October
1991 in the following terms

—

“ I refer to your letter of 20th September

enclosing a copy of your letter of that date
to the superintendent and the notice
purportedly given under clause 45(a ) of the
contract .

difference then the Corporation shall have
no alternative but to seek the appropriate
order from the court preventing you from
taking such action .
Therefore please advise by 4 p. m .
Thursday , 10th October whether or not you
intend to pursue this matter by litigation
rather than by arbitration .
The Corporation is fully committed to
defending your claim . In view of the matters
raised in your claim document and its lack
of particularly the Corporation does not
intend re-assessing its position until after
completion of the discovery process and
have instructed our solicitors accordingly .
Should you decide to institute proceedings
our solicitors Coirs Chambers Westgarth
have instructions to accept service ."

By letter of l l t h October 1991 Rheem
informed F. A .C. —
"The position which you now take confirms
our belief that both you and the
superintendent have always rejected our
claims and have been engaged in a charade
designed to force us to abandon our attempt
to arbitrate our claim for payment additional
to the contract price and to force us into
litigation ."

You are not entitled to give this notice . The
dispute or difference to which you refer in
the notice on your own correspondence
occurred more than 14 days prior to 20 th
September the date of the notice .

In a letter to the superintendent bearing the
same date and enclosing a notice purporting to
be given pursuant to cl. 45(a ) of the general
conditions of contract similar assertions are
made . It will be necessary to refer in more
detail to both letters of 10th October 1991 later
in this judgment .

Therefore by virtue of the provisions of
clause 45(a ) you can no longer give the
notice.

It is necessary to refer to only two provisions
of the Commercial Arbitration Act 1990 which
are relevant to this application .

In the circumstances you are not entitled to
refer this dispute to arbitration .
This of course does not affect your rights to
litigate the matter. The Corporation has
been prepared to litigate this matter with
your company since the claim was first
submitted on 17th June 1988 . The litigation
process will be quicker cheaper and cleaner
and overcome the cumbersome arbitration
procedure set out in the contract document .
In the event that you attempt to proceed in
accordance with the procedures set out in
clause 45 in respect of this dispute or
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Section 46( 1 ) provides

—

Unless a contrary intention is
expressed in the arbitration agreement , it is
an implied term of the agreement that in the
event of a dispute arising to which the
agreement applies it is the duty of each
party to the agreement to exercise due
diligence in the taking of steps that are
necessary to have the dispute referred to
arbitration and dealt with in arbitration
proceedings."

"( 1 )

Section 48 of the Act provides inter alia

—
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“ ( 1 ) Subject to sub-section (3), the Court
shall have power on the application of a
party to an arbitration agreement or an
arbitrator or umpire to extend the time
appointed by or under this Act or fixed by
the agreement or by an order under this
section for doing any act or taking any
proceeding in or in relation to an arbitration .
(2) The Court may make an order under this
section although an application for the
making of the order was not made until the
expiration of the time appointed or fixed for
doing the act or taking the proceeding .
(3) An order shall not be made under this
section extending the time within which
arbitration
proceedings
be
might

commenced unless

—

(a ) the court is satisfied that in the

circumstances of the case undue hardship
would otherwise be caused ;
and
( b) the making of the order would not

contravene the provision of any
enactment limiting the time for the
of
commencement
arbitration

proceedings. "
Before dealing with the giving of the two
notices with respect to which declarations and
the
extension of time orders are sought
notices of 20th September 1991 and 11 th
it is necessary I think to refer
October 1991
to a claim in writing delivered by Rheem to the
superintendent on 18th July 1990. This was a
very detailed claim which as Rheem asserted in
its letter to the superintendent of 16 th July 1991
“ contained in some 149 pages setting out the
basis for our claims for variations, extension of
time, return of liquidated damages wrongly
withheld , interest and adjustment to our rise
and fall entitlement". At that stage the project
had been long finalised and the defects liability
period had expired under the contract .

—

—

On 3rd September 1990 the superintendent
requested detailed particulars of each of the
claim notices which had been delivered in July .
On 18th January 1991 Rheem delivered a
further 200 pages of particulars . Further
requests for details were made in March 1991
and on 8th April 1991 and Rheem , by this time
expressing concern at the failure of the
superintendent to make any decision on the
matters referred to him in July 1990 , agreed to
Doyles Dispute Resolution Practice — Asia

provide yet more information on a “ without
prejudice" basis. These further details were
provided by Rheem in April , May and June
1991 .

On 3rd May 1991 however , the
superintendent advised by letter
“ 1 am not prepared to make any
determination of the value of your variations
based upon information and particulars
provided by you on a ‘without prejudice’
basis. Accordingly I request that you
resubmit these items of correspondence
removing the ‘without prejudice’ basis. "

—

Rheem then agreed that the further
particulars already provided on a without
prejudice
basis should
be
considered
disregarding that claim .

By letter of 7th June the superintendent again
asserted that in spite of the voluminous
particulars already provided , the material in its
possession was “ clearly not sufficient" for it to
“ properly assess" the claims for variation
made nearly 12 months earlier .

In its letter of 16th July 1991 Rheem again
asserted that it was quite unnecessary for the
superintendent to be provided with yet further
“ information" to enable him to either allow or
reject or reject in part the claims made 12
months earlier .
The letter of 16 th July 1991 is written in
rather acrimonious terms . Rheem traces the
delay of the superintendent in ruling on the
claim for variations made nearly 12 months
earlier and expresses the concern that the
superintendent really had no intention of
certifying that Rheem had any significant
entitlement in respect to the claims which had
been made so long ago . Rheem suggests that
one explanation for the failure of the
superintendent to deal with the claim is that —

“ You may be set upon a course of
deliberately delaying the issue of the
determination on our claim to ensure that no
dispute can arise until we are in substantial
part time barred . "

It is unnecessary to deal at further length
with Rheem 's complaints in that letter. The last
two paragraphs however read
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“ Please may we have your determination
on our claim without any further
procrastination .
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If we do not have this determination by 29th
July 1991 we will be forced to infer that our
concerns about your bona fides which we
have set out at some length are well founded
and that the true position is that you are
rejecting our claim but do not intend to
disclose that to us until it suits you . ”
Rheem on the same day sent another letter to
the superintendent providing yet further
particulars of some of the variation claims.

On the same day Rheem wrote a letter to
F. A .C . enclosing a copy of the letter that day
delivered to the superintendent . In the course of
that letter Rheem wrote

—

“ Whatever be the reason for his delay in
making his determination we are now faced
with the prospect of having our right to
pursue these claims progressively time
barred if the superintendent procrastinates
much longer .

If we do not have a prompt determination by
the superintendent we believe it will be
completely appropriate to infer that his
delay is not bona fide but is being engaged
in for the purpose of depriving us of our
rights and that the true position will be that
he has rejected our claims but will not tell us
so until it suits him .
We have never suggested that you should
direct the superintendent as to what
determination he should make on our claim .
However we believe you do have the
obligation to ‘ensure one way or the other
that the superintendent's functions are
promptly and properly performed ' .

If he does not perform this function within a
further time which is reasonable in all the
and we think a short
circumstances
period is only justified to 29th July 1991
it is our view that you will then become
bound to exercise your authority under the
contract to replace him and appoint another
superintendent who will discharge these
determination functions promptly and
properly .

—

—

It is our view that if you fail to follow the
courses set out above you will be as the
principal in fundamental breach of
contract . ”
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In reply to Rheem’ s letter of 16th July 1991 ,
the superintendent replied stating inter alia

—

your own
concerns beliefs and assumptions is a matter
for you . However you will certainly not
have determination on your claims by 29th
July 1991 .”
“ What you choose to infer from

The superintendent made it clear that he had
not even considered the content of the
documents sent “ without prejudice ” and
proposed to do so only after that claim for
privilege was withdrawn . The letter contains
further requests for information .

A further letter seeking particulars and
dealing generally in an argumentative fashion
with aspects of the claim was sent by the
superintendent on 29th July 1991 . Further
letters with respect to “ discovery ” of various
documents touching on the variation claims
were made in early August .

By letter of 12 th August 1991 F. A .C . replied
to Rheem ' s letter of 16th July 1991 . This letter
merely restates many of the assertions already
made and states

—

“ Despite the comments made in your letter
you have failed to identify exactly how the
superintendent has incorrectly performed his
functions. We hope that you are not
suggesting that the superintendent should
treat the certification process as merely
some formality on the way to some
inevitable dispute between the parties. If
this is your view then with respect it is
ill-founded .

The Corporation is of the view that the
superintendent should treat the certification
process seriously . The Corporation has full
intention of treating seriously any
recommendation from the superintendent
and believes that all parties involved would
be better served if this objective was kept in
mind . ”
The letter then goes on to complain of
Rheem ’ s failure to supply to the superintendent
“ all the information which is reasonably
necessary to enable the superintendent to
completely carry out his duties".

By letter dated 16th August 1991 the
superintendent sought further “ particulars ” .
The letter seems framed as a document
assuming the function of an interrogatory
© 1992 CCH International
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not
merely drawings and
photographs, but also “ detailed explanations
and calculations upon such materials” . Similar
demands were made on a number of occasions
in August .

It seems that Rheem simply declined to
answer these further letters of demand .
By a long letter of 20th September 1991
Rheem wrote to the superintendent canvassing
the history , or at least some of it , of
correspondence and demands etc , that had been
made up to that time by the superintendent and
finally asserted
“ It seems quite clear that you intend simply
to push a decision further and further into
the future with the limitation period running
against us by the devise of delivering
requests for information seeking greater and
greater levels of particularity .

—

We will not allow you to deprive us of our
rights by the tactics you are adopting.
There is we believe sufficient evidence now
to justify the inference from your conduct to
date that our claims are in truth rejected by
you . There is thus now a dispute or
difference within the meaning of general
condition clause 45 of the contract .

We enclose our notice to you . Given the
history we consider that you should be able
to give us your determination within 2
weeks. ”

In a shorter letter written in similar vein
dated 20th September 1991 Rheem also advised
F. A .C . of its attitude and forwarded to it a copy
of the notice to the superintendent purportedly
given under cl . 45 of the contract . This notice
purporting to be given under cl . 45 dated 20th
September 1991 , is the first notice with respect
to which Rheem seeks a declaration .
In the notice Rheem asserts that —
“ A dispute or difference exists as to
whether the contractor is entitled to extra
remuneration under the contract for the
reasons and on the bases set out in the
following documents:
( Various letters are then referred to and
incorporated in the notice . ) ”
It is unnecessary to set out the various
documents to which reference is made . There
Doyles Dispute Resolution Practice
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are 25 all told . The first being the 151 pages of
a detailed claim for variations pursuant to cl . 40
of the contract which was sent to the
superintendent on 18th July 1990. Reference is
also made to various letters passing between
Rheem as contractor and the superintendent
subsequent to the claim of 18th July 1990 and
including
Rheem’s supply of
further
information and particulars sought by the
superintendent by letter dated 12 th July 1991 .
The purported notice of course does not refer
to the acrimonious correspondence that had
passed between Rheem and F. A .C . concerning
the reason for the delay in the superintendent’ s
making a decision on all the material that had
passed between Rheem and the superintendent
between 18 th July 1990 and 12th July 1991 .
In reply to Rheem’ s notice of dispute given
on 20th September 1991 the superintendent
replied in a long evidence- making type of letter
dealing in detail with various assertions made
by Rheem in its letter accompanying the notice
of dispute of 20th September 1991 . It is
interesting to note however that the very first
sentence of this long letter of complaint reads —
“ So that there be no misunderstanding I
advise you that your claims have not been
rejected . ”
It is difficult to conceive of the reason for
making such a statement at the very outset of
the letter if it was not to avoid as far as possible
the drawing from the rest of the letter an
inference that any failure of the superintendent
to reach a decision could be equated with the
existence of a dispute . The assumption of both
the superintendent and F. A .C . that the
superintendent did not become obliged to give a
decision upon a dispute properly referred to it
under cl . 45 of the contract until satisfied that it
had received from Rheem all the information it
considered relevant to its decision - making
process, in my view is clearly erroneous. The
failure of Rheem to provide the required
information may of course have led to a
decision unfavourable to Rheem . It could not in
my view however justify the refusal to make
any decision .

If there was any doubt about the attitude of
the superintendent there can be little about that
of F. A .C . which on 8th October 1991 also
replied to the applicant’ s letter of 20 th
September 1991 to the terms of which I have
already referred . It asserts, inter alia
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“ You are not entitled to give this notice.
The dispute or difference to which you refer

in the notice on your own correspondence
occurred more than 14 days prior to 20th
September the date of the notice .

Therefore by virtue of the provisions of cl .
45(a ) you can no longer give the notice .
In the circumstances you are not entitled to
refer this dispute to arbitration .
This of course does not affect your rights to
litigate the matter. The Corporation has
been prepared to litigate this matter with
your company since the claim was first
submitted on 17th June 1988 .
Not surprisingly Rheem seems to have
inferred from the terms of the letters received
on 7th and 8th October from the superintendent
and F. A .C. respectively that the fears it
expressed in the earlier correspondence to
which I have referred were well founded . At
the very outset of its letter to F. A .C. dated 11 th
October 1991 , Rheem asserts

—

“ The position which you now take confirms
our belief that both you and the
superintendent have always rejected our
claim and have been engaged in a charade
designed to force us to abandon our attempt
to arbitrate our claim for payment additional
to the contract price and to force us into
litigation .

You say in your letter of 8th October 1991
that you have been ‘prepared to litigate this
matter with ( us) since the claim was first
submitted on 17th June 1988’ . It is
reprehensible for you to have kept that plan
of yours to yourself until now . You have let
us go through the farce of engaging in a lot
of correspondence with the superintendent
about his demands for more and more
particulars and the further farce of engaging
in extensive correspondence with us over
the past year and a half in the course of
which you have rejected our concerns at the
conduct of the superintendent and asserted
the complete faith you have in him doing his
job under the contract properly . You have
let us go through the still further farce of the
recent ‘without prejudice’ discussions when
your true position revealed in your letter of
8th October 1991 has been that you are
‘fully committed to contesting our claim '
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and won ’ t reassess the position ‘until after
completion of the discovery process' in the
litigation you are now saying we must now
turn to.

You also speak of the arbitration procedure
in the contract document as though it is
something for which you have no
responsibility . In any event that procedure
will only be cumbersome if you and the
superintendent have a further opportunity to
persist in the disgraceful exercise that both
of you have engaged in so far .
For our part we intend to proceed in
accordance with the contract we have with
you and to resolve the dispute between us
by arbitration . ”

By further letter to the superintendent of l lth
October 1991 Rheem enclosed a further notice
pursuant to cl . 45(a ) of the contract . This letter
sets forth in clear terms the basis for giving , on
l l t h October 1991 , the second notice to the
superintendent , of a dispute or difference
between Rheem and the contractor concerning
matters to be spelt out of the correspondence
between 18th July 1990 and 12th July 1991 .
This correspondence basically relates to the
claim for variations made in July 1990 together
with all the correspondence relating to
particulars etc , that had taken place between
that time and 12th July 1991 .
The alleged dispute however upon which the
notice of 1 lth October 1991 is given is founded
upon a different basis from that upon which the
notice of 20th September 1991 is founded . This
difference is succinctly stated in the covering
letter to the superintendent of 11 th October
1991 . After referring to the notice of dispute
delivered on 20th September 1991 it is stated

—

“ That notice is of course based upon our
right to infer from your conduct up to 20 th
September 1991 that you as superintendent
had by then in truth decided to reject our
claim of July 1990 although you have
continued to assert the contrary . ”

The basis of the notice however given on
l l t h October 1991 is made clear by what
follows

—

“ Whatever be the outcome of that litigation
( i .e . upon the notice of 20th September
1991 ) it is quite plain from the letter we

© 1992 CCH International

^5 92

Re Rheem Australia Ltd and Federal Airports Corp
(1992) Doyles DR Reps ( Asia Pacific) 1180 051 ( Ambrose J )

-

•

have received from F. A .C. dated 8th
October 1991 that F. A .C. itself rejects our
claims and that the dispute created by that
rejection is capable of reference to
arbitration even if you are right in
contending that you , yourself , have not
rejected our claim .
Accordingly we enclose our notice to you
pursuant to clause 45(a ) of the general
conditions of contract . ”

It was contended for F. A .C. that Rheem by
fixing the 29th July 1991 as the reasonable date
by which the superintendent ought make his
decision upon the claim delivered on 18th July
1990 , had in fact fixed at the very latest the
date upon which a dispute might be inferred
from the failure of the superintendent to deal
with the claim whether by “ masterly inaction ”
or not .
It was contended that having fixed the 29th
July 1991 , in its letter of 16th July 1991 , it was
impossible for Rheem to assert that a dispute or
difference based upon failure to decide first
arose at a time subsequent to 29th July 1991: on
the facts of this case for the notice of dispute or
difference given on 20th September 1991 to
comply with cl . 45(a ) the submission of the
matter in writing to the superintendent had to
be effected within 14 days “ after the dispute or
difference arises ” . It was contended on behalf
of F. A .C . that by fixing the 29th July 1991 as
the date by which it proposed to infer a
rejection of the claim by the superintendent
( acting as agent no doubt for F. A . C . ) Rheem
was precluded from asserting that the dispute
arose at a later date
that is , within 14 days
prior to 20th September 1991 in the event that
no decision was in fact given by the date
specified i . e. 29th July 1991 . Indeed this
contention was foreshadowed in the letter from
F. A .C. to Rheem on 8 th October 1991 to
which I have already referred where it was
somewhat triumphantly asserted that the
dispute or difference asserted in the notice of
20th September 1991 “ on your own
correspondence occurred more than 14 days
prior to 20 th September the date of the notice ” .

—

I am of the view that both the assertion in
F. A .C . 's letter of 8 th October 1991 and its
counsel ’ s contention made in support of it are
insupportable . As a matter of principle
Rheem’ s intimation that a failure of the
superintendent to make a decision prior to 29th
Doyles Dispute Resolution Practice
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July 1991 would be treated as evidence of his
refusal to make one and therefore of the
existence of a dispute could not , by itself and
considered in disregard of other circumstances ,
constitute such a failure a rejection . It would
certainly be evidence of a rejection but it is
clear that even had a notice of dispute or
difference been given within 14 days of that
date it would still have been open to F. A .C .
( through the superintendent ) to contend that
mere failure to decide by the date specified by
Rheem was not of itself sufficient to demand
the drawing of an inference of rejection and
therefore a dispute. Indeed the terms of the
letter of the superintendent to Rheem of 7th
October 1991 are consistent in my view only
with the superintendent being fully aware of the
difficulties in the way of a person in the
unfortunate position of Rheem trying to
demonstrate the first date upon which a dispute
came into existence where that dispute is to be
inferred from a failure to give a decision —
particularly against the background of demands
for further and further particulars of the sort
that have been made in this case . It will be
remembered
that
that
in
letter the
superintendent’ s very first statement was —
“ So that there be no misunderstandings I
advise you that your claims have not been
rejected. ”

On the material I am satisfied that at some
time prior to the notice of dispute dated 20 th
September 1991 the superintendent by refusing
to make a decision on the ground that he
required more and more particulars rejected the
application made by Rheem in July 1990.
Indeed the superintendent by letter of 1 st
August 1991 was still demanding particulars .
Keeping in mind the relationship between
F. A . C . and the superintendent to which I have
already adverted , the letter from F. A .C . to
Rheem of 12 th August 1991 would if anything
I think strengthen Rheem’ s case that the failure
of the superintendent to make a decision on the
claim amounted to a rejection of it .

Similarly in the light of the vast amount of
information already provided by Rheem at the
request of the superintendent I take the view
that the flood of demands for yet further
particulars on 16th August 1991 , 19 th August
1991 , 23rd August 1991 , 26th August 1991 ,
28th August 1991 , 2 nd September 1991 and
18th September 1991 , would if anything
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strengthen Rheem’s case that the failure of the
superintendent to make a decision in the
circumstances amounted to a rejection .

Can it be said then on this material that
because it may have been inferred that the
superintendent rejected Rheem s claims for
variation by not making a decision on or about
29th July 1991 had nothing else occurred , it
follows that failure to give notice of dispute
based upon such a notional rejection within 14
days of 29th July 1991 may be raised in answer
to the notice given on 20th September 1991 that
the rejection in fact occurred on 29th July
1991 .

Strictly speaking if the contention of F. A .C.
is correct whenever a persistent and longstanding failure to decide a point is relied upon
by a contractor under an agreement of the sort
in issue here , it could always be contended for
F. A .C. that the failure of the superintendent to
decide was of such long standing , that any
rejection to be inferred from that failure should
be found to have arisen at the expiration of a
“ reasonable period of time" after the making
of the claim and therefore at a date much earlier
than that upon which the contractor relies . It
would then follow that Rheem had failed to
comply with the requirements of cl. 45(a )
because more than 14 days elapsed between the
notional or deemed rejection based upon a
failure to decide and the giving of a notice of
dispute based upon such a rejection .

In the present case the ludicrous situation
arises that although Rheem purported to specify
a date by which the superintendent had to give
a decision , advising that a failure to do so
would be “ deemed ” to amount to a refusal or
rejection of the claim , the superintendent
clearly intimated in response that for the
reasons stated it did not propose to make a
decision by the date specified .
Its agent having taken that stand , F. A .C.
now contends that the failure of Rheem to give
notice of dispute within 14 days of the 29th
the date which on the
July 1991
correspondence Rheem seemed to select in
exasperation if not despair of ever receiving a
decision which it had sought on numerous
occasions without success over a period of 12
constitutes an insurmountable bar to
months
Rheem’ s entitlement to arbitration which is
dependent upon its strict compliance with the

—

—
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time constraints to be found in els. 45(a ) and
( b).

I am certainly satisfied that the failure of the
superintendent to give a decision on Rheem’ s
claim for variations first made in July 1990
which extended from that time up until 20 th
September 1991 amounts to rejection of
Rheem 's claim manifested by 20th September
1991 . My difficulty however is to determine
upon the material what was a reasonable time
within which in all the circumstances the
superintendent ought to have made a decision
upon Rheem’ s claim . Whether that decision
was to allow the whole of the claim or part of
the claim or to reject it in its entirety , it seems
to me upon consideration of all the material that
the failure of the superintendent to make a
decision by 20th September 1991 amounted to
a rejection . In coming to this conclusion I keep
in mind the relationship that existed between
the superintendent and F. A .C . and the
consistency in the attitudes expressed in
correspondence from both F. A .C. and the
superintendent in reply to Rheem’ s requests for
a decision one way or another upon a claim
supported by volumes of particulars.
The difficulty however in the circumstances
of this case and the vast amount of
correspondence and material placed before me
is to determine whether or not a rejection on the
part of the superintendent of Rheem’ s claims
ought be inferred at some earlier date than 20 th
September 1991 and if so at what date . As I
have indicated I am unpersuaded that the fixing
of the 29th July 1991 by Rheem is necessarily
sufficient either considered alone or in the
circumstances then apparent to constitute the
date , the date of “ deemed rejection ” .

It seems to me however unnecessary in the
light of the terms of s. 48 of the Commercial
Arbitration Act to select a precise date by which
the failure of the superintendent to make a
decision on Rheem’ s claim should be
“ deemed ” to be a rejection of that claim .
In my view the powers given to the court
under s. 48 to extend time can be used in the
circumstances of this case to avoid the undue
hardship which might otherwise be visited upon
Rheem .
Upon the material I take the view that the
refusal or failure of the superintendent to make
a determination of Rheem’s claim for variations
made in July 1990 between 16th July 1991 and
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20 th September 1991 is evidence to support a
finding that at some stage during that period the
superintendent rejected the claim . Whether that
deemed rejection occurred on 29th July 1991 or
at some time between that date and 7th
September 1991 , it is in my view unhelpful and
unnecessary to determine . I am satisfied that it
had certainly occurred by 20th September
1991 . The problem to be addressed is that
which has its genesis in the terms of cl . 45(a )
which requires the contractor “ not later than 14
days after the dispute or difference arises ” to
submit his claim to the superintendent for
decision . It must nearly always be impossible
to determine when a “ deemed rejection ” based
upon a failure to decide, “ first arises ” so that
the limitation found in cl . 45(a ) can be applied
with any precision .
Having regard to the constant and lengthy
communications between Rheem and the
superintendent , reflected in the terms of the
rather acrimonious correspondence passing
between them , I take the view that the failure of
the superintendent to make a decision on its
claim finally convinced Rheem of the making
of the requisite decision shortly before the
application for determination was made on 20 th
September 1991 . To the extent that there must
be a communication of a refusal of an
application before it can be said that a dispute
arises, I take the view that the failure of Rheem
to give notice to the superintendent under cl .
45(a ) within 14 days of 29 th July 1991 is as
consistent with its reluctance to draw the
inference which it did eventually draw as to the
reason for this refusal by 20 th September 1991
as it is with its mere failure to comply with the
constraints of cl . 45(a ) to have the matter in
dispute sent to arbitration .

Looking at the history of the efforts made by
Rheem to get the matters in dispute with
F. A . C . referred to arbitration and the very great
trouble and expense to which it was put for a
period of 12 months in complying with the
requirements of the superintendent for
particulars , information etc , so that the matter
could be decided — to enable Rheem to
successfully take the very first necessary step to
have the matters in dispute referred to
arbitration
I am satisfied that undue hardship
would be caused to Rheem if any necessary
extension of time were not made nunc pro tunc
for any failure to comply with the time limited

for the first step towards arbitration under cl . 45
of the contract .

I therefore order pursuant to s. 48 of the
Commercial Arbitration Act 1990 that to such
extent as may be necessary , the time limited
under cl . 45(a ) of the contract for the
submission by Rheem of the dispute or
difference specified in its notice of dispute or
difference which was served on the
superintendent on 20th September 1991 be
extended to expire on 21st day of September
1991 .
On my analysis of the material the dispute or
difference to which the notice of 20th
September 1991 relates is that which may be
inferred from the failure of the superintendent
as agent for the principal to give a decision on
the claim for variations made on 18th July
1990 . It was the failure of the superintendent to
make a decision on the claim submitted by
either accepting it or rejecting it either in whole
or in part which Rheem intimated to the
superintendent by letter dated 16th July 1991
that it proposed to treat as a rejection if some
decision was not given by 29th July 1991 .
This stand taken by Rheem is based upon a
principle referred to in Ellerine Brothers ( Pty . )
Ltd . & Anor v . Klinger ( 1982) 1 W .L . R . 1375
where at p. 1383 Templeman L .J . observed

—

“ But the fact that the plaintiffs make certain
claims which if disputed would be referable
to arbitration and the fact that the defendant
then does nothing
he does not admit the
claim he merely continues a policy of
masterly inactivity
does not mean that
there is no dispute. There is a dispute until
the defendant admits that a sum is due and
payable as Kerr J . said in the Tradax case.
There was in the instant case a dispute when
the writ was issued and there remained a
dispute and there still is a dispute and the
Judge had no choice but to refer the dispute
to arbitration . ”

—

—

v.
In
S .A.
Tradax
International
Cerrahoqullari T .A .S . ( 1981 ) 3 All E. R . 344
Kerr J . considered the effect of a time limit in
an arbitration clause . At p. 350 he observed

—
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an arbitration clause contains a
time limit barring all claims unless an
arbitrator is appointed within the limited
time , it seems to be that the time limit can
only be ignored on the ground that there is
“ Where
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no dispute between the parties if the claim
has been admitted to be due and payable ...
But if , as here, a claim is made and is
neither admitted nor disputed , but simply
ignored , then I think the time limit clearly
applies and that the claimant is obliged
(subject to any possible extension of time )
to appoint an arbitrator within the limited
time. ”
In both Tradax and Ellerine Brothers of
course the matters under consideration were not
identical with the point in issue here . However
in my view the statements of principle in those
cases to which I have referred are of assistance
in determining this matter .
Reference was also made to Concrete
Developments Pty . Ltd . v . Queensland Housing
Commission & Anor . (1961 ) Qd . R . 356. In
that case the facts of which are not really
similar to those in the present case Philp J .
observed at p. 360

—

‘‘I think that a dispute arises when one party
claims something and the other party
notifies the other that he rejects the claim . ”

At p . 361 he continued

—

“ The operative word in cl . 37 of the
contract is ‘arising’. Notice must be given
within 14 days of the ‘arising ’ of the
dispute . Once a claim or view put forward
by one party has been rejected by the other
the dispute has arisen . And after the passing
of 14 days it becomes dead under the
contract . It cannot be revived by a later
assertion of the same claim or view and later
discussion of the dispute cannot alter the
time when the dispute in fact ‘arose’ . It
should be noted that the defendant at no
time departed from the rejection he
expressed in ex . 13.”

Upon appeal
observed

—

at

p.

374

Townley

J.

‘‘I am of opinion that the claim dispute or
difference which was eventually referred to
arbitration arose when ex . 13 was received
by the appellant and Philp J . was correct in
holding that the claim dispute or difference
so referred arose more than 14 days before
the giving of the notice , ex . 13, and was
therefore barred under cl . 40( a ) . ”

Concrete Developments of course dealt with
an actual formal rejection of a claim . I find it of
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little assistance in dealing with the present
situation where the ‘‘dispute or difference ” to
which the notice of 20th September 1991
relates is to be inferred from the failure of
F. A .C . (through its agent the superintendent ) to
make a decision on the claim within a
reasonable time in all the circumstances.

Turning to the notice of dispute given on
11 th October 1991 it appears to me upon an
analysis of the material that while the matters
or issues in dispute set forth in that notice are,
if not identical with , then almost identical with
those in the notice of 20th September 1991 , the
basis or nature of the dispute about those
matters is quite different from the basis or
nature of the dispute upon which the notice of
20th September 1991 is grounded. While the
first notice is grounded on a dispute inferred
from a failure to make any decision upon the
claims made in July 1990 within a reasonable
time, the October notice is based upon a
dispute appearing in correspondence from
F. A .C . directed to Rheem on 8th October
1991 . I have already referred to the terms of
that letter and I take the view that it clearly and
expressly rejects the claim made by Rheem in
July 1990. It asserts that F. A .C. ‘‘has been
prepared to litigate this matter with ” Rheem
since its claim ‘‘was first submitted on 17th
June 1988 ” . While reference to the claim to
which consideration was given by Carter J . in
the hearing to which I have already referred
makes it clear that F. A .C . ( in my view
erroneously ) identifies the claim made by
Rheem in July 1990 with the claim which was
considered by Carter J . in his judgment given
on 6th December 1989 , it is perfectly clear that
the letter of 8th October 1991 by reference to
the notice of dispute given on 20 th September
1991 clearly relates to the matters in issue upon
that notice and also of course in issue upon the
notice of dispute given on 11 th October 1991 .
It was really not until this letter of 8th October
1991 from F. A .C . that it clearly and
unequivocally rejected the claims made by
Rheem for variations in July 1990. Indeed
F. A .C . stated —
‘‘The Corporation is fully committed to

defending your claim . In view of the matters
raised in your claim document and its lack
of particularity the Corporation does not
intend reassessing its position until after
completion of the discovery process .. .”
© 1992 CCH International
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The notice of dispute therefore given on l lth
October 1991 unless characterised as a
“ revival ” of the “ inferred rejection ” upon
which the September notice was based by “ a
later assertion of the same claim or view ”
having regard to the observations of Philp J . in
Concrete Developments Pty . Ltd . ( supra ) at
p . 361 is a different dispute
albeit upon
matters about which the existence of a dispute
may already be inferred .
If that approach be taken then of course
logically the same issues to which the October
notice refers have at the latest been put in
dispute at such time as may be inferred from
the failure of the superintendent to give a
decision on the claim between 16th July 1991
and 20th September 1991 . I have already dealt
with problems in this regard at some length and
I will not here restate them . However it is
contended as I understand counsel for F. A .C.
that upon the assumption that the matters
contained in the July 1990 claim were at some
point in time rejected by inaction on the part of
the superintendent so that they were in fact in
dispute , at the very latest that dispute had
“ arisen ” in the early part of September 1991
and therefore it could not be said , whatever the
effect of F. A .C .’ s letter of 8th October 1991 ,
that any dispute evinced by that letter “ arose ”
between 8th October 1991 and 11 th October
1991 .
In my view it would be unfortunate to so
construe cl . 45 of the contract and to so
exercise the powers given pursuant to s. 48 of
the Commercial Arbitration Act 1970 as to
categorise the dispute or difference to be
inferred in September 1991 from the inaction of
F. A .C.’s agent , as the same dispute to be
inferred from the expressed terms of the letter
of F. A .C. of 8th October 1991 . In my view
although it may properly be said that the
matters dealt with in both notices are for all
practical purposes identical , it cannot be so
readily said that the dispute to be inferred from
the failure of F. A .C . ’ s agent to make a decision
is the same dispute as arises upon the very
explicit rejection of Rheem ’ s claim by F. A .C.
in October 1991 .
In my view it can properly be said that the
“ inferred ” or “ deemed ” dispute concerning
the matters in issue referred to in the notice of
20th September 1991 , ante-dated the explicit
dispute created by the outright denial of

—
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contractual liability by F. A .C. in its letter of
8th October 1991 .

Perhaps the September 1991 notice could be
said to relate to a “ difference ” and the October
1991 notice to a “ dispute ” . I am loath however
to decide this point by resorting to such
distinctions.
If cl . 45 is construed strictly I take the view
that the dispute or difference to which the
September notice refers is simply not the
dispute or difference to which the October
notice refers
albeit that the matters in each
dispute or difference are substantially identical .
To construe the clause to the contrary would
involve reading cl . 45(a ) as if it said “ The
contractor shall not later than 14 days after a
dispute or difference concerning the
performance or non - performance by either
party of his obligations under the contract
arises, submit the matter at issue in that dispute
to the superintendent for decision ... ” .

—

In my view it is not necessary to so construe
the clause because such a construction is not
required by Concrete Developments Pty . Ltd . v .
The Queensland Housing Commission . That
case dealt only with one dispute and that
dispute was based upon the express rejection of
a claim . While it is understandable that a later
assertion of the same claim and discussion of
the dispute which has arisen out of it cannot
alter the time at which “ the dispute ” in fact
“ arose ” , it does not follow in my view from
what was held in Concrete Developments Pty .
Ltd . that an express rejection of any contracted
liability by a principal which clearly amounts to
a dispute , constitutes the same dispute as one
which might be inferred from the failure by that
principal’ s agent to expressly decide upon a
claim within a reasonable time . In adopting this
view I find nothing inconsistent in it with what
was said by Philp J . in Concrete Developments
Pty . Ltd . that a dispute “ becoming dead under
the contract ” because it has not been referred
to arbitration within 14 days of its “ arising ” ,
cannot be revived by a later assertion of the
same claim or view and later discussion .

In essence it seems to me that Rheem seeks
two strings to its bow in asserting its
entitlement to have the matters raised in its
claim in July 1990 determined by an arbitrator.
There can be little doubt having regard to the
history of Rheem ’ s unsuccessful efforts over a
couple of years to have its claim referred to

•Pacific
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arbitration that it can reasonably expect that
F. A .C. will endeavour to avoid its liability to
Rheem being considered by an arbitrator .
It is unnecessary in my view to grant the
second part of the relief sought with respect to
an order extending
the October 1991 notice
time under s. 48 of the Commercial Arbitration
Act 1990 .

—

The third declaration sought is one that by
two notices given on 13th February 1992 by
Rheem to F. A .C. , the matters at issue specified
in those notices have been submitted to
arbitration. This must be based upon the effect
of the correspondence between F. A .C . and
Rheem , and in particular a letter from F. A .C.
to Rheem dated 28th January 1992, amounting
to a dispute or difference referable to arbitration
under cl . 45 of the contract .

In the first notice of 13th February 1992 it is
asserted that on 21st January 1992 Rheem gave
to F. A .C . a notice pursuant to cl. 45( b ) of the
contract concerning the alleged “ decision ” of
the superintendent on 20th September 1991 and
that F. A .C. decided not to interfere with or
overrule that decision on the ground that the
superintendent was not obliged to reach a
determination in relation to Rheem ’ s notice of
20th September 1991 .
The second notice from Rheem to F . A .C .
dated 13th February 1992 asserts that F. A .C .
upon Rheem ’s notice dated 21st January 1992
has also decided that it is not obliged to reach a
determination upon that notice that the
superintendent had determined it was not
entitled to reach a determination with respect to
Rheem’s notice of 11 th October 1991 . In
essence this is in the nature of a deemed or
notional dispute of the sort allegedly to be
inferred as the result of the superintendent’ s
failure to decide the matters of Rheem ’ s claim
made in July 1990 , which is the subject of the
first declaration sought .

Stated shortly each of the two notices given
by Rheem to F. A .C . on 13th February 1992
purport to be given pursuant to cl . 45 of the
contract . The notices are premised upon the
notional decision of F. A .C . to be gleaned from
its failure to rule upon the notice which Rheem
gave to F. A .C. on 21 st January 1992 of its
dissatisfaction with the deemed or inferred
decisions of the superintendent rejecting
Rheem’ s references of dispute to it by notices

H80-051

dated 20th September 1991 and 11 th October
1991.

I must say that I find the contentions of
Rheem with respect to this last declaration
sought to be rather complex and they require I
think reference to the details of the letters
passing between Rheem and F. A .C. concerning
the alleged decisions by F. A .C. to reject the
claims made by Rheem that disputes had arisen
based upon the failure of the superintendent to
expressly decide the matters referred to him
under cl . 45(a ) concerning the notices given to
the superintendent on 20th September 1991 and
11 th October 1991 respectively .
It is helpful as a starting point to refer to a
letter from the superintendent to Rheem which
although undated appears to have been received
by Rheem on 7th January 1992. This letter is
ex . “ MLM9” .
The terms of this letter are really
argumentative in form and purport to reply to
Rheem ’ s letter of 20th September 1991
enclosing the notice of dispute given on that
day . The letter commences

—

may be no misunderstandings
1 advise you that your claims have not been
“ So that there

rejected .”

The letter then goes on at great length to
expound upon the various reasons why a
decision had not been made . Basically the
contention contained in the letter is that Rheem
has failed to provide information of various
sorts without which the superintendent was
unable or at least unwilling to reach a decision .
One might be excused for thinking that the
letter was really an evidence-making letter
designed to support opposition to Rheem ’ s
efforts to get the matter in issue to arbitration .
On p. 4 of the letter for example it is asserted

—

“ I have every intention of certifying your
claims if appropriate .
Whether or not you have any ‘significant
entitlement’ will be a matter of fact .

You will be told as soon as a proper
conclusion can be reached .
Delays and the consequent effect on
limitation periods are of your own making
i

*

Finally it is asserted “ your claims have not
been rejected ” .
© 1992 CCH International
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Not surprisingly Rheem replied to this letter
by yet another letter , argumentative in form . I
will refrain from setting out in detail the
contents of the letter but proceed on the basis
that it expresses the view that the letter of 7th
January 1992 from the superintendent is
consistent with either his rejection of the
contention that there was a dispute to found the
notice of 20th September 1991 or, if not , at
least a failure to give any decision on the point
or in the further alternative that there was in
fact a failure to deal with the contention
implicit in the notice of 20 th September 1991
of Rheem’ s claim for moneys for variations.
It is the contention then of Rheem that the
letter received from the superintendent on 7th
January 1991 amounted to the receipt of an
express decision of the superintendent upon the
matter referred to it by Rheem under letter of
20th September 1991 . On that assumption then
Rheem within 14 days of the receipt of that
letter of 7th January 1992 gave notice to
F. A .C. pursuant to cl . 45( b) of the contract.
This notice bearing date 21 st January 1992 was
given by Rheem to F. A .C. The letter of 7th
January 1992 from the superintendent to Rheem
is characterised by Rheem as a decision by the
superintendent

which you have purported to give pursuant
to cl . 45(a ) of the contract. As a
consequence you have issued proceedings in
the Supreme Court of Queensland seeking to
uphold the validity of those notices.

In the circumstances it is not appropriate
that the Corporation give any consideration
to the notices which you have now given
purportedly pursuant to cl . 45( b) of the
contract.
If despite this view you are successful in
your application and the notices you have
purported to give under cl . 45(a ) are held to
have been validly given and further it is felt
that the superintendent has made a decision
in respect of those notices then the
Corporation shall give you a decision
pursuant to cl . 45( b) as soon as possible .’’

On 13th February 1991 Rheem replied to
F. A .C .’ s letter of 28th January 1992 . In it
Rheem asserts

—

Your letter ( i .e . of 28th January 1992)
notifies us of your decision that you will not
give consideration to the two notices dated
21 st January 1992 which we have given you
pursuant to cl . 45( b ) of the contract .
“

—

It is clear that your decision is also not to
agree that we are entitled to additional
remuneration under the contract on the
grounds for which we contend .

( i ) not to agree that Rheem was entitled to
reimbursement , and
( ii ) a decision that the superintendent was
not obliged to reach any determination in
respect of Rheem’ s notices submitted to him

on 20th September 1991 and 11 th October
1991 .
In fact on 21st January 1992 there was a
further notice given by Rheem to F. A .C . in
respect also of a decision made by the
superintendent rejecting the matters of which
notice was given to him on 11 th October 1991 .

In the notices given by Rheem to F. A .C. on
21 st January 1992 Rheem requested a decision
from F. A .C . on each of the matters within one
week .
The crux of Rheem’s case with respect to the
third declaration sought is found in the letter
from F. A .C. to Rheem dated 28th January
1992. In that letter F. A .C. refers specifically to
Rheem ’ s letter of 21 st January 1992 and
advises
“ The Corporation ( i .e. F. A .C . ) contends
that you are not entitled to give the notices

—
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We are dissatisfied with your decision and
enclose notices pursuant to cl . 45 requiring
the matters at issue to be referred to
arbitration .’ ’
Enclosed in that letter then are two notices
purporting to be given under cl . 45 by Rheem
to F. A .C . The basis for giving such notices is
Rheem ’ s dissatisfaction with the decision of
F. A .C . allegedly expressed in its letter of 28th
January 1992 not to consider the notices which
Rheem had given with respect to decisions of
the superintendent .
In my view the only decision that could
really be inferred from the contents of the letter
of 28th January 1992 is a decision of F. A .C .
not to make a decision on the matters referred
to it on two bases

•Pacific

—

( i ) that Rheem was not entitled to give the
notices in issue under cl . 45(a ) of the
contract ; and possibly
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( ii) that at least pending the determination of
the court proceedings concerning the

validity of the notices given in September
and October it would not make a decision .

It seems clear enough that F. A .C . intimates
that if at some time in the future “ it is felt that
the superintendent has made a decision in
respect of those notices" then F. A .C. would
give a decision pursuant to cl . 45( b) “ as soon
as practicable".
The problem I have with respect to the
making of the third declaration sought is that
the decisions by F. A .C. to be gleaned from its
letter of 28th January 1992 and the two notices
of 13th February 1992 do not on their face
appear to be decisions going to the merits of
Rheem’s claims for payment for variations to
be found in the matters referred to in those
notices.

In one sense the notices relate to disputes and
differences with the superintendent concerning
the performance of his obligations under the
contract and as well disputes and differences
with F. A .C . concerning its attitude towards
such failures .

On the other hand each of the notices given
to the superintendent to which F. A . C . was
referred incorporate really the superintendent’ s
notional rejection if not its actual rejection of
the claim for variations made in July 1990 .
Whatever may have been the reason for the
failure of the superintendent to decide those
matters Rheem ’ s contention is that the refusal
constitutes a dispute as to F. A . C . ’s obligation
to make payments for the variations in accord
with the 1990 claim .
It seems to me that the giving of these
notices to F. A . C . may be explained perhaps by
Rheem being driven by desperation to get
before an arbitrator, the real matters at issue
between it and F. A .C. , which have been the
of
subject
so much argument and
documentation over the past two years .
It seems moderately clear from the terms of
the correspondence between the superintendent ,
Rheem and F. A .C . that in spite of any
protestation to the contrary , the superintendent
and F. A .C . appear to have a unity of interest in
any “ disputes" so far evidenced between them
and Rheem concerning its getting the real
matters in issue between it and F. A . C. before
an arbitrator .
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In essence the relief sought by way of the
third declaration for which Rheem contends is
based upon a contention that under cl . 45(a ) of
the contract the superintendent has failed to
decide what is in essence the reference by
Rheem of disputes or differences between
Rheem and the superintendent acting as agent
for F. A .C . The next step in the argument is that
the dispute arising from the failure of the
superintendent to decide under cl. 45(a ) the
matter allegedly in dispute with Rheem having
been referred to F. A .C. under cl . 45( b ) on 21 st
January 1992 that dispute has in effect been
decided against Rheem by F. A .C . by reason of
the matters contained in letter of F. A .C. of
28th January 1992 to the terms of which I have
already referred .
The problem

that

I have is that the

“ decisions" of F. A . C . to be extracted from its
letter of 28th January 1992 do not seem to me

to go beyond decisions upon the construction of
cl . 45 of the contract and the application of that
clause to the inferred decisions of the
superintendent upon both its own inferred
rejection in September 1991 , and the explicit
rejection by F. A . C. of Rheem’ s claim on 8th
October 1991 .

I am not persuaded on the material before me
that the declaration sought with respect to the
notices of 13th February 1992 should be made.
I assume that the declaration relating to the
third notice is intended to refer to the effect of
the letter of 13th February 1992 being to
require that the matter at issue — i .e . F. A.C. 's
obligation to pay Rheem for variations in
be
accord with the claim made in July 1990
referred to arbitration .

—

While I have sympathy for Rheem in its
attempts to get the matters in issue before an
arbitrator it seems to me that its rights and
entitlement to achieve this result must be found
within the terms of cl . 45 of the contract
assuming that the time limitations therein
expressed may be ameliorated by the exercise
of power under s. 48 of the Commercial
Arbitration Act 1990 .

—

I am unpersuaded that F. A .C . by its letter of
28th January 1992 conveyed any decision with
respect to the merits of Rheem’ s variation
claims . It may well have made a decision with
respect to the effect of cl . 45 of the contract
insofar as it requires it to consider any decision
of the superintendent .
© 1992 CCH International
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In my view it is clear that the notice of
dispute given to the superintendent in October
1991 refers to a clear and unequivocal dispute
between F. A .C . and Rheem concerning
to payments for
Rheem’ s entitlement
variations . However cl . 45 requires that that
dispute be referred to the superintendent and
thence to F. A .C . before Rheem may take the
dispute between it and F. A .C . to arbitration .
While the evidence supports the relief sought
by Rheem in ( bb) of the originating summons
concerning the effect of the notice dated 11 th
October 1991 , it seems to me that at this stage
Rheem may only pursue its rights under cl .
45( b) of the contract should the superintendent
delay unreasonably in deciding the matters in
dispute to which the notices of 20th September
1991 and 11 th October 1991 relate.
F. A .C.’ s letter of 28th January 1992
indicates its willingness to make decisions in
respect of notices given in September and
October 1991 having regard to the outcome of
these proceedings relating to Rheem ’ s
entitlement to give to the superintendent the
notices of dispute dated 20th September 1991
and 11 th October 1991 . Even if it were possible
to spell out the terms of the letter of 28th
January 1992 a decision with respect to
and in
Rheem’s claims made in July 1990
I would
my view it is very difficult to do this
in the exercise of my discretion having regard
to the last paragraph of F. A . C .’ s letter of 28th
January 1992 be loath to make a declaration in
the terms sought in (cc ) of the originating
summons.

——

In conclusion therefore I make the following
declarations and orders

—

(a ) Pursuant to s. 48 of the Commercial

Arbitration Act 1990 I extend the time
limited under cl . 45(a ) of the contract in
issue to such extent as may be necessary so
that it expires on 21 st September 1991 by
which time the notice of dispute or
difference dated 20th September 1991 was
delivered to the superintendent under the
contract.
( b ) I declare that in accordance with cl .
45(a ) of the contract the dispute or
difference the subject of the notice dated
11 th October 1991 given by Rheem
Australia Limited to the superintendent
arose not more than 14 days before the
notice was given to the superintendent.

With respect to the costs of Rheem (the
applicant ) it is clear that F. A . C. (the
respondent ) vigorously contested the relief
sought by the applicant . The time spent arguing
in support of the relief sought in (cc) of the
amended originating summons was very short .
Most of the argument related to the relief
sought in claims (a ) , ( b) and ( bb ) of the
originating summons . In the circumstances in
my view the applicant has very substantially
succeeded on its application and in the
circumstances I take the view that it should
have the costs of the application . I would order
that the costs of and incidental to the
application be paid by Federal Airports
Corporation .

[1( 80-052] HOOPER BAILIE ASSOCIATED LTD v NATCON GROUP PTY LTD & ORS
Supreme Court of New South Wales
Judgment delivered 13 April 1992
Full text of judgment below

—

——

Staying arbitration pending
Enforcement of a conciliation agreement
Conciliation
Parties referring dispute to arbitration — Parties adjourning arbitration
conciliation
indefinitely while conciliating certain aspects of the dispute — Conciliation process
Other
Following delay one party seeking to reopen the arbitration
breaking down
party seeking to stay the arbitration pending conciliation or claiming that arbitration was
Did the court
terminated or abandoned Was the conciliation agreement enforceable
Had the arbitration agreement been terminated
have the power to stay the arbitration
or the process abandoned Commercial Arbitration Act 1986 ( ACT ) , sec 47 .

—

—

—
—

—

—

A dispute arose regarding the liability of a contractor and subcontractor under a
terminated building contract . In accordance with the contract the dispute was submitted to
arbitration . An arbitrator was appointed and a preliminary conference was held at which the
arbitrator gave directions concerning interlocutory procedures.
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There were a number of failures by both parties to adhere to the interlocutory timetable
set down by the arbitrator. The arbitration was also adjourned twice, at the objection of the
contractor, while the subcontractor prepared its case
Representatives of the parties raised the possibility of conciliating some of the issues in
dispute so as to shorten the length of the arbitration In consequence of this the contractor
forwarded a letter to the subcontractor setting out the terms of reference as well as a number
of procedural guidelines and requirements for the conduct of the conciliation process. At the
agreement of the parties a number of weeks of the hearing were cancelled due to the time
savings offered by the conciliation.

.

.

The parties subsequently agreed on a conciliator and the terms of reference and procedure
of the conciliation. Aspects of the dispute were looked at progressively and certain agreements
between the parties were achieved
During the conciliation process the subcontractor contacted the contractor and the
arbitrator suggesting that the conciliation should continue and requesting the cancellation of
the remaining arbitration dates. The contractor responded claiming that although the parties
had not agreed on the future conduct of the arbitration, it appeared appropriate that the
conciliation should proceed until all the matters referred to conciliation were concluded

.

.

The remaining arbitration hearing time was, however, cancelled and the conciliation
proceeded. An order for costs concerning the indefinite adjournment of the arbitration
proceedings was made.

An agreement, between the parties, to exchange certain information regarding matters
still to be conciliated was arrived at. A number of months later the subcontractor had still not
supplied the information. Before any further meetings occurred a liquidator was appointed to
the subcontractor The contractor contacted the liquidator inquiring whether the arbitration
proceedings were to be continued. There was no formal response to this letter for nearly a year.
During the 12 months, however, there had been phone calls between the contractor’s and
liquidator’s solicitors suggesting the desire by the liquidator to continue the arbitration and the
desire of the contractor to resume the conciliation rather than continue with the arbitration

.

.

-

At the end of this 12 month period the liquidator sought to proceed to arbitration and
nominated two new arbitrators. The contractor responded by arguing that the arbitration
could not go ahead. Its submissions were as follows.
( Note: The New South Wales Court assumed jurisdiction of this matter by virtue of
cross-vesting legislation.)
(a ) There was a binding agreement to conciliate the matters which were referred to
conciliation and the court should stay the arbitration pending conclusion of the
conciliation. The contractor expressly disclaimed that it was seeking specific
enforcement of the conciliation agreement It argued that the power of the court to stay
the arbitration pending conciliation lay under sec 47 of the Commercial Arbitration Act
1986 ( ACT) which gave the court the same powers to make interlocutory orders in
relation to arbitration proceedings, as it had in relation to court proceedings.

.

(b) The agreement to arbitrate had been repudiated by the subcontractor by virtue of its lack

of due diligence in the prosecution of its claim and it had thereby and in other respects
indicated an intention to be no longer bound by the agreement. The repudiatory intent
was clear from the alleged 12 month silence from the subcontractor in relation to the
arbitration, as well as its eventual nomination of two new arbitrators.

-

(c) There had been mutual abandonment of the arbitration and the agreement to arbitrate

by virtue of silence and inactivity.

Held: judgment for the plaintiff, stay of arbitration granted .

^
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1. There was a clear structure for the conciliation. The subcontractor was required to put
before the conciliator such “ evidence ” and submissions it desired , and receive his
determinations. Ancillary to this arose an exchange of information between the parties for the
purposes of the conciliation , and there were no determinations in any sense other than in the
sense of suggested solutions. The subcontractor promised to participate in the conciliation by
doing those things, and the conduct required of it was sufficiently certain for its promise to be
given legal recognition.
2. The conciliation had been successful up to the requests for further exchange of
information . There was nothing to suggest why it should not continue to be successful , and
nothing to warrant a view similar to that of Master Horton in Allco Steel (Queensland ) Pty Ltd
v Torres Strait Gold Pty Ltd ( reported at 1)80-018), that it would have been pointless to
conciliate because the parties were at loggerheads.
3. Section 47 empowered the court to grant a stay in the present case . If there were on foot
court proceedings equivalent to the arbitration , those proceedings could be adjourned if the
parties had agreed that they would not continue until the conciliation had concluded . The court
can do so in aid of mediation ordered under sec 23 and 76 A of the Supreme Court Act 1970
( NSW ). The power to do so must accompany the power to order mediation , and the same power
must exist where the conciliation or mediation is consensual and the agreement to conciliate or
mediate is enforceable in the manner described above. ( AWA v Daniels ( 1992) Doyles DR Reps
( Asia •Pacific ) 1)80-047, discussed . )
Alternatively , for the subcontractor to proceed with arbitration in the face of an
enforceable agreement to arbitrate would attract the inherent jurisdiction of the court to
prevent abuse of its process in accordance with the principle that “ the court makes people
abide by their contract and therefore will restrain a person from bringing an action which he
is doing in breach of his agreement with the defendant that any dispute between them will be
otherwise determined ” . ( Racecourse Betting Control Board v Secretary for Air ( 1944) 1 Ch
114, applied . )
4. The subcontractor did not show the necessary repudiatory intention
something not
to be lightly inferred . Its inactivity given that receivership and liquidation had intervened ,
could not be seen as repudiatory . Regarding the allegations of the year of silence the facts
illustrated otherwise . The nomination of two arbitrators was nothing more than a suggestion
for the contractor’s consideration that one of them might replace the arbitrator . Additionally ,
even if there had been a repudiation , it had not been accepted by the contractor.
5. Essential to a finding of abandonment was that it should be clearly inferred from the
subcontractor’s acts or , more relevantly , inactivity that it did not wish or intend to proceed
with the arbitration provided that the contractor concurred with that abandonment. On the
facts that inference could not have been drawn.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
I Faulkner ( instructed by Tocchini & Worthington ) for the plaintiff .
R Perry ( instructed by Bartier Perry & Purcell ) for the defendant .
Before: Giles J .

—

Giles J: Under its then name Cemac
Associated Ltd , the plaintiff was the contractor
for the construction of dry wall partitions and
ceilings for the new Parliament House building
in Canberra . By a subcontract in the form
SCNPWC Ed 3 ( 1981 ) dated 17 July 1986 the
Doyles Dispute Resolution Practice — Asia

plaintiff subcontracted that work to the first
defendant , then known as Northern Contractors
Pty Ltd . 1 will refer to these parties as Hooper
Bailie and Natcon respectively .
Disputes having arisen in relation to the
work , in July 1987 Natcon gave notice of
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dispute pursuant to cl 44 of the subcontract . In
accordance with that clause the disputes were
then submitted to arbitration , and an arbitrator
was appointed on 22 March 1988. In
circumstances of no present significance that
arbitrator was restrained from proceeding with
the arbitration , and on 23 January 1989 the
second defendant was appointed as arbitrator in
his place. The second defendant did not
participate in the proceedings before me , and
submitted to any order save as to costs.
At a preliminary conference before the
arbitrator held on 10 February 1989 directions
were given for interlocutory steps leading to a
hearing to commence on 17 July 1989 . By its
points of claim delivered pursuant to the
directions Natcon claimed from Hooper Bailie
$3,027,255.31 and interest , in part as money
due under the subcontract and in part as
damages. By its points of defence Hooper
Bailie denied liability for that sum and
contended that it had overpaid Natcon to the
extent of $239 ,105.20. Before me there was
reference to a cross-claim , but the points of
cross-claim were not in evidence and I do not
know whether the cross-claim was confined to
recovery of the last mentioned sum or whether
it included other claims against Natcon .
The issues as revealed by the pleadings in
evidence involved which of a multitude of
alleged variations were in truth variations under
the subcontract , the valuation of any such
of
the
various
validity
variations,
determinations with respect to progress claims,
Natcon’ s entitlement to extensions of time and
to costs for the extended time , and whether
Natcon had validly terminated the contract
pursuant to its terms or by reason of repudiation
by Hooper Bailie (on the one hand ) or Hooper
Bailie had validly terminated the subcontract
pursuant to its terms (on the other hand ). It is
clear that the subcontract came to an end in July
1987 save as to the provision for arbitration
( Heytnan v Darwins Ltd (1942 ) AC 356;
Codelfa Construction Pty Ltd v State Rail
Authority of New South Wales (1981 -82 ) 149
CLR 337 ), and the arbitration was concerned
with the legal responsibility for that position
and with the consequences as between the
parties of performance to that time .
In the circumstances which I will relate the
arbitration has not yet come to a hearing . In
these proceedings Hooper Bailie sought to
establish that Natcon was now unable to

1(80-052
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continue with the arbitration . It is unnecessary
to set out the declarations and orders claimed in
the summons , from which there was some
departure in the course of submissions. Hooper
Bailie’s arguments followed two paths , the
“ conciliation agreement ”
path and the
“ repudiation/abandonment ” path . I will return
to the arguments in more detail after recounting
the material facts. The essence of the first
argument was that the parties had agreed that
the arbitration would not continue until a
process of conciliation had concluded and that
the process had not concluded . The essence of
the second argument was that the agreement to
arbitrate had come to an end by reason of
repudiation by Natcon accepted by Hooper
alternatively
by
or
Bailie,
mutual
abandonment.

There was default in the interlocutory steps
directed by the arbitrator . Hooper Bailie’ s
points of defence and counter-claim were
delivered late , and Natcon’ s reply and defence
to counter-claim were even later . Neither party
delivered affidavits by the dates directed . The
illness of a Natcon witness intervened . Over the
opposition of Hooper Bailie the arbitrator
adjourned the hearing until 11 September 1989,
and he gave directions by which Natcon ’ s
affidavits were to be delivered by 7 August
1989. That date was not met , and on 4
September 1989 the arbitrator acceded to
Natcon’s application to adduce oral evidence.
He also directed that the parties “ convene at a
conference under s 27 of the Commercial
Arbitration Act ” , and the parties conferred
accordingly but without immediate result.
Ultimately , and over the opposition of Hooper
Bailie , on 12 September 1989 the arbitrator
again adjourned the hearing to 12 March 1990:
in a ruling which he made on 7 September 1990
in relation to costs occasioned by the
adjournments he said that he was of the view
that Natcon had not been in a position to
proceed .

Although not officers of the respective
companies , Mr Rickard was involved in the
arbitration on behalf of Hooper Bailie and Mr
Leek was involved in the arbitration of behalf
of Natcon. In December 1989 Mr Rickard
raised with Mr Douglas Burgess of Natcon that
the parties should consider conciliation of some
of the issues between them . On 6 February
1990 Mr Rickard wrote to Mr Douglas Burgess
suggesting Mr John Burgess as “ proposed
© 1992 CCH International

6-5-92

Hooper Bailie Associated Ltd v Natcon Group Pty Ltd & Ors
(1992) Doyles DR Reps ( Asia Pacific) $80 052 ( Giles J )

80,813

-

•

5. No transcript will be taken .

conciliator” ; Mr Leek responded on behalf of
Natcon that Mr Schick was its preferred choice
as he was located in Canberra and knew the
site . The proposal was then taken up between
the solicitors for the parties .

6. Evidence will be given orally with the
witnesses available to be questioned by
the other side .
7. Both parties to submit to the
conciliator prior to the commencement
of the conciliation a written summary of
their case.

By letter dated 16 February 1990 the
solicitors for Hooper Bailie wrote to the
solicitors for Natcon in the terms

—

“ As you are aware,

discussions have been
taking place between our clients regarding
the prospect of conciliating some issues
prior to the commencement of the
arbitration with a view to narrowing the
areas of dispute and consequently
shortening the arbitration time.
Our client suggests that the conciliator deal
with the following issues, in the following
order:
1 . Measurement of Contract Works.
2. Entitlement to oncosts on variations.
3. The items with a difference in
quantum (as assessed by the parties) of
$10 ,000.00 or more (of which there are
approximately twenty- nine ).
4. In descending order the items where
the disputed amount is less than
$10 ,000.00 , commencing with quantum
only claims and ending with those in
which questions of principle are
involved .
Our client suggests the parties agree to be
bound by the conciliator’s determination of
items 1 and 2 and 4 insofar as quantum only
is in issue. The conciliator’ s view on
oncosts will be directive only and not
binding on the parties.

For the conciliation to have any hope of
success, its parameters and functions must
be clarified beforehand . Our clients are
prepared to agree to the following:
1 . The conciliation to be held before Eric
Schick in Canberra .
2 . The conciliator to conciliate on
progress claim 25 , then progress claim
27 .
3. No lawyers are to be present at the
conciliation .
4. No rules of evidence will apply .
Doyles Dispute Resolution Practice
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8. Each party to be represented by two
spokesmen .
9. No more than two qualified experts to
give evidence for either party on any
particular point .
10. The conciliator should make rulings
and determinations of each issue as it
arises so that some of the disputes can at
least be resolved if insufficient time is
available to deal with all the matters
outlined above.
Finally , may we suggest a meeting between
the parties early next week to finalise the
terms of the conciliation .

Should the conciliation progress according
to schedule , we anticipate the arbitration
hearing can be shortened to three weeks to
determine the balance of the issues in
dispute . If you are in agreement with this
assessment , we suggest Mr Morris be
apprised of this so that the appropriate
amendments to the timetable can be made .
In this regard , we would suggest the three
week period should be the last three weeks
of the period currently allocated that is the
three weeks commencing Monday , 2 nd
April , 1990. This will allow a period of
time following the conclusion of the
conciliation ( which we anticipate will
commence towards the end of February and
last for approximately two weeks) for the
parties to reassess their positions and
canvass the possibility of resolution of the
matter without resort to arbitration . ”

Mr Leek contacted Mr Schick , who wrote on
19 February 1990 confirming his agreement ‘‘to
act as Conciliator in relation to disputes
resulting from [ the subcontract ] ...” . On the
same day the solicitors for Natcon wrote to the
solicitors for Hooper Bailie , saying that Natcon
was making arrangements to meet with Hooper
Bailie ‘‘to discuss and settle the terms of
reference for the proposed conciliation ” and
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agreeing that the first three weeks of the
arbitration should be cancelled “ for the parties
to re-assess their positions and canvass the
possibility of resolution . ”

By another letter dated 19 February 1990 the
solicitors for Natcon said that they had a
number of complaints with respect to the Scott
Schedule which they intended to bring before
the arbitrator and that they would “ reserve our
client’ s rights until after the conciliation ” ; they
also said that Natcon “ does not intend to make
any decisions with respect to Statements until
the conclusion of the conciliation ” . The
solicitors for Hooper Bailie responded that this
was unacceptable. By their letter dated 21
February 1990 they said that the conciliation
“ may well not resolve the matter, in which
case the arbitration should proceed ” , and they
proposed a timetable for continued preparation
for the arbitration . However, the arbitrator was
requested to cancel the first three weeks of the
hearing.
By letter dated 21 February 1990 Hooper
Bailie sent to Mr Schick a copy of the letter of
16 February 1990, describing it as a letter
setting out its “ proposal in regard to the issues
to be covered , the status of your determinations
and the parameters of the conciliation ” . By
letter dated 23 February 1990 to Mr Schick ,
Natcon simply confirmed acceptance of his
appointment . Meetings before Mr Schick began
on 26 February 1990. The “ terms of
reference ” were confirmed before him on that
day . According to Mr Schick , whose evidence
was uncontested , he took the role of facilitating
the voluntary agreement of the parties and did
not make any determinations in relation to
disputed items — when differences arose he
suggested a solution which was invariably
accepted . Sections of the work were looked at
progressively and were “ signed off ' as
agreement on quantum was reached .

Debate over continued preparation for the
arbitration resulted in a conference before the
arbitrator on 2 March 1990. The arbitrator gave
certain directions , and his minutes of the
conference begin

—

“ The parties notified the arbitrator that they
were to be involved in conciliation
proceedings during the weeks beginning 12
and 19 March , 1990, in an effort to limit the
issues between them , thereby reducing the
time requirements of the arbitration hearing.

H 80-052

In general the issues to be considered at
conciliation were:

1. Valuation/ measurement of contract
works.

2. On costs of variations.

3. Variations exceeding $10 ,000.00.
4. Variations less than $10 ,000.00.
The parties are to be bound by any decision
reached during conciliation relative to items
1 , 2 and 4 , but are not bound by anything
emanating from the conciliation proceedings
relative to Item 3. ”

Mr Topfer of the solicitors for Natcon said
that his file note of the conference “ did not add
anything ” to these minutes.

On 12 March 1990 the solicitors for Natcon
wrote to the solicitors for Hooper Bailie

—

“ We understand that the parties have
finished conciliating the contract works item
and that Mr Burgess of our client and
Messrs Smith and Rickard representing your
client have agreed that:
1 . The conciliation should continue for
as long as it takes to complete the four
areas previously discussed . We are
instructed that the parties are to
reconvene on Tuesday 13 March 1990 to
continue.

2. The remaining hearing dates will be
cancelled. We have couriered a letter to
Mr Morris (copy enclosed ) and request
that you confirm this arrangement with
him .
Once the conciliation is concluded we
suggest that the matter be relisted for further
mention to fix new hearing dates and resolve
any further procedural difficulties. ”
The letter to the arbitrator was in the terms

—

“ We are instructed that by Thursday 8

March 1990 the parties had only
substantially finished the first of the four
categories of matters the subject of the
conciliation . Accordingly , they have
decided to continue with the conciliation for
as long as it takes to conclude all four
categories. Obviously this will take some
time , so the parties have also agreed to ask
© 1992 CCH International
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you to cancel the remaining three weeks
hearing time .

‘‘We refer to the arbitration proceedings in
the above matter .

We have askes [ sic ] the respondent’ s
solicitors to confirm this with you . ”

As you will recall , the arbitration was
adjourned indefinitely while the parties
attempted to resolve the dispute by way of
conciliation .

By letter dated 15 March 1990 the solicitors
for Hooper Bailie wrote to the solicitors for
Natcon

—

“ As we informed you subsequently , no
agreement had been reached between the
clients. Certainly , conversations have taken
place between them concerning the future
conduct of this action. Again , we repeat , no
agreement was reached . Accordingly , your
letter to Mr Morris should not have been
sent . We have advised him of that fact .

Nevertheless , it would seem to the writer
that the parties are not far apart in reaching
some agreement as to the future conduct of
this dispute . We agree with your comments
that at least some progress is being made
between the parties with the present
conciliation . Certainly , the progress is being
made at a minimum cost in that no legal
representation is involved . It would seem
that both parties are content with the way
Mr Schick is conducting conciliation and
one would expect that he will commence
shortly to hand down rulings on various
parts of the matters he is conciliating . We
agree that the conciliation should proceed
until all matters the subject of conciliation
have been resolved."
The letter continued by suggesting that Mr
Schick should be asked to take on the role of
arbitrator at the conclusion of the conciliation .
That was discussed between Mr Rickard and
Mr Leek , and they had approached Mr Schick ,
but Mr Schick had said that he would consider
doing so once the conciliation was at an end . It
was further discussed between the solicitors ,
and there was a degree of dispute over whether
it was agreed that Mr Schick should become the
arbitrator at the conclusion of the conciliation . I
do not think there was any firm agreement , and
certainly Mr Schick did not accept such an
appointment .
The remaining hearing time before the
arbitrator was cancelled . Meetings before Mr
Schick continued until June 1990. By letter
dated 18 April 1990 , which copy to the
solicitors for Natcon , the solicitors for Hooper
Bailie wrote to the arbitrator —
Doyles Dispute Resolution Practice — Asia

We understand the conciliation
is
proceeding , albeit slowly , and may well
result in a finalisation of the matter, in
which case the arbitration proceedings will
be abandoned altogether. ”
They then raised with the arbitrator that he
should give his ruling on the costs of the
adjournments. In due course and after receiving
further submissions , the arbitrator made the
ruling of 7 September 1990.
On 22 June 1990 it was agreed that the
parties would exchange information concerning
the outstanding items the subject of
conciliation . In August 1990 Mr Leek asked
that the conciliation resume . On behalf of
Hooper Bailie, it was said that there should first
be responsive information from Natcon
concerning certain of the items still
outstanding . On 14 August 1990, before any
further meetings were held , a provisional
liquidator was appointed to Natcon . On 17
August 1990 a receiver was appointed . On 13
September 1990 an order was made that Natcon
be wound up.
Within a few days after the appointment of a
provisional liquidator , Mr Rickard telephoned
the liquidator’ s office and told someone there
that Hooper Bailie ‘‘had an arbitration on foot
and a significant cross-claim ” . The person to
whom he spoke said that a statement of affairs
would be sent to Hooper Bailie , but no such
document was received. Mr Rickard attempted
to contact Mr Douglas Burgess and Mr Leek
but was unable to do so. He also spoke to Mr
Schick , and his recollection was that he was
told by Mr Schick that the liquidator was
“ reviewing the matter ” with Mr Leek and ,
later, that Mr Leek had said the liquidator “ is
not going to go on with the matter" . Mr Leek
denied having said this to Mr Schick , Mr
Schick said that after the appointment of the
receiver he passed on to Mr Rickard Mr Leek ’ s
advice that he had been “ instructed to continue
the
the conciliation ” , and
work on
understanding asserted by Mr Rickard that what
he was told led him to believe that “ all
proceedings were at an end" is not consistent
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with the letter of 24 October 1990 to which I
next refer . I think that Mr Rickard 's
recollection is at fault , that at this stage what
the liquidator would do was unknown , and that
Mr Rickard was not told that the liquidator
would not be proceeding .

By letter dated 24 October 1990 the solicitor
for Hooper Bailie wrote to the liquidator —
“ We confirm we act on behalf of Hooper

Bailie Associated Limited in relation to
arbitration proceedings No . 29669.
These proceedings have been adjourned
indefinitely . We understand you are
currently reviewing this matter and will
shortly decided [sic] whether or not to
resurrect these proceedings .
Please notify our Ms Ruby Nittel once a
decision is made.

We note you confirm you are aware of the
costs order made against your client by Mr
Morris on 7 September 1990 and our
client 's claim on your client in this regard
has been noted . ”
There was no immediate response to this
letter
indeed , there was no formal response
until almost exactly a year later by the letter
dated 25 October 1990 to which I will shortly
come. It was part of Hooper Bailie’s case that
there was total silence from Natcon over this
indeed , that such advice as to the
period
liquidator’s intentions as was received was to
the effect that the liquidator was not going to do
anything. As with the communications
immediately after the appointment of the
provisional liquidator, there was a degree of
conflict of fact .

—

—

The liquidator engaged new solicitors . Miss
Barber assisted Miss Bradford- Morgan within
those solicitors. On 7 November 1990 she
telephoned Miss Nittel to ask whether Hooper
Bailie was registered in Queensland ( where the
liquidator’s offices were located ) . Miss Nittel
answered her enquiry . The evidence did not
flesh this out , but Miss Nittel did not suggest
that the arbitration had been abandoned .

Miss Bradford-Morgan said that she was
telephoned by Miss Nittel on 7 June 1991 . Miss
Nittel asked whether she had instructions from
the liquidator to resume arbitration hearings .
She replied that Natcon intended to proceed
with the arbitration . Miss Nittel said that
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Hooper Bailie wished to “ reassess the status of
those proceedings ” , referred to a difficulty with
witnesses , and said that Hooper Bailie would
prefer to resume the conciliation rather than
Miss
arbitration .
with
the
continue
Bradford - Morgan said she would obtain
instructions and was instructed that the
liquidator “ did not intend to resume
conciliation as it had been abandoned by the
plaintiff ” . There was no evidence that she then
told Miss Nittel of these instructions.
these
Miss
Nittel did
recall
not
communications , but I see no reason not to
accept what was said by Miss Bradford- Morgan
and Miss Barber . Her knowledge is knowledge
of Hooper Bailie. The letter of 24 October 1990
contemplated that the liquidator might take up
the arbitration , the telephone call of 7
November 1990 was at least an indication of
the liquidator’ s continuing interest in the claims
between Natcon and Hooper Bailie , and in the
telephone conversation of 7 June 1991 it was
said that he intended to take up the arbitration .
Although Mr Palazzo of Hooper Bailie said that
by February 1991 he had formed and thereafter
maintained the view that Natcon “ had
abandoned all arbitration and conciliation
proceedings ” , Miss Nittel must have
contemplated that the arbitration would
continue
that is why she telephoned on 7
June 1991 . She contemplated that the
conciliation might continue
she said Hooper
Bailie would prefer that course . She was told
that the liquidator intended to proceed with the
arbitration . Whatever may have been Mr
Palazzo's state of mind , he was not justified in
coming to the view that he asserted , and
Hooper Bailie’ s knowledge established by Miss
Nittel ’ s activities on its behalf was to the

—

—

contrary .

By letter dated 25 October 1991 the new
solicitors for Natcon wrote to the solicitors for
Hooper Bailie stating that they had “ been
instructed to proceed to arbitration with respect
to the adjourned arbitration proceedings No.
29669 on behalf of the abovementioned
applicatant [sic ] ” . They suggested a hearing in
early January 1992 and nominated two persons
in the alternative as
not the arbitrator
arbitrator. There was no direct evidence
explaining the passage of time from October
1990 , but it appears that it was necessary that
the liquidator obtain an indemnity from the
Australian Taxation Office before he would

—

—
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take up Natcon ’ s claim and that there was
extensive correspondence on that subject.
(a ) Conciliation agreement

Hooper Bailie submitted that there came into
existence a [ legally ] binding agreement
either as a variation of the arbitration agreement
or standing independently or pursuant to an
that the matters identified in the
estoppel
letter of 16 February 1990 would be conciliated
before Mr Schick and the arbitration would not
resume until the conciliation had concluded . It
was an implied term of that agreement , it said ,
that the parties “ would take all reasonable steps
to endeavour to resolve the conciliation issues
under the chairmanship of Mr Eric Schick , by
discussion , consideration and agreement ’’ , and
it said that the court should order that it do so
prior to the arbitration and should stay the
arbitration for so long as Natcon refused to
participate in the conciliation .

—

—

It is necessary to identify the jurisdiction or
power on which Hooper Bailie relied for the
ultimate relief it claimed . Although the orders
claimed in the summons included an order that
Natcon “ be restrained from continuing the
arbitration proceedings’’ , at the hearing Hooper
Bailie expressly disclaimed that it was seeking
the exercise of equity ’ s jurisdiction to enforce
an agreement to conciliate . It submitted that the
power to make the orders lay in s 47 of the
Commercial Arbitration Ordinance 1986 ( “ the
Ordinance’’ ) of the Australian Capital Territory
( the law of which was agreed to be the proper
law of the subcontract ) , by which the court has
the same power of making interlocutory orders
for the purposes of and in relation to arbitration
proceedings as it has for the purposes of and in
relation to proceedings in the court . This court ,
it said , could exercise that power by virtue of s
of
Jurisdiction
the
4( 2 ) of
Courts
( Cross- vesting ) Act 1987 (C’ wth ) and s 9 of the
Jurisdiction of Courts ( Cross- vesting ) Act 1987
( NSW ). Natcon did not say otherwise .
The invocation of s 47 of the Ordinance thus
throws up two questions. Does the power to
make interlocutory orders extend to orders of
the kind sought by Hooper Bailie ? If it does,
should the orders be made ? Fundamental to the
answers is the nature and effect of any
agreement which may have been made in
relation to conciliation .
In my view there was agreement ( whether a
legally binding agreement is another matter )
Doyles Dispute Resolution Practice
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that the parties would conciliate the issues
identified in the letter of 16 February 1990 , and
at least as from 15 March 1990 that the
arbitration would not resume until the
conciliation had concluded . It is clear that even
if there were resolved by conciliation the issues
identified in the letter of 16 February 1990
other issues would remain to be arbitrated , and
that the arbitration remained on foot . But it is
also clear that , despite the terms of the letters of
12 and 15 March 1990 , the arbitration was not
deferred until the issues identified in the letter
of 16 February 1990 were resolved by
conciliation , since it was common ground that
the conciliation might not be successful
the
terms of those letters did no more than reflect
the then optimism that the conciliation would
continue to be successful . That is , the
conclusion of conciliation was not the same as
resolution of the issues by conciliation .

—

In essence , Natcon said that the conciliation
concluded when it declined to continue with
conciliation . That was not necessarily in
August/September
1990 ,
because
the
receivership and
adequately
liquidation
explained Natcon’s immediate failure to join in
a resumption of the conciliation . Indeed ,
Hooper Bailie was not calling for resumption ,
apparently being content to await the
liquidator’ s decision whether or not to
“ resurrect ” the arbitration . But Natcon has
now declined to continue with the conciliation ,
and Hooper Bailie’ s case was that it was not
entitled to do so but was obliged to take “ all
reasonable steps to endeavour to resolve the
conciliation issues ” by the implied term to
which I have referred .

—

The value of conciliation (or mediation
sometimes the terms are used interchangeably ,
sometimes to connote distinct but cognate
processes, see for example Street , “ The
Language of Alternative Dispute Resolution ” ,
66 ALJ 194) for dispute resolution as an
alternative to curial resolution is now
increasingly recognised in Australia . Section 27
of the Ordinance , found in other of the uniform
Commercial Arbitration legislation , authorises
an arbitrator to act as mediator or conciliator if
the parties so desire , and some time ago the
Institute of Arbitrators Australia promulgated
rules for the conduct of conciliations. In 1989
the Law Society of New South Wales published
a model dispute resolution clause providing for
negotiations to resolve a dispute . The former
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rules state that conciliation does not prejudice
the right of a party “ at any time ” to submit the
relevant dispute to arbitration or litigation ,
while the latter clause states that a party may
not commence court proceedings or arbitration
relating to “ any dispute arising from this
agreement ” ( presumably the dispute the subject
of the clause ) unless it has complied with the
steps laid down , those steps including that duly
authorised representatives shall “ seek to
resolve the dispute ” . In some jurisdictions the
court has been empowered to refer pending
proceedings to mediation , although only with
the consent of the parties ( Federal Court
directly by the Courts ( Mediation and
Arbitration ) Act 1991 (C’ wth ); Supreme Court
of Victoria
through rules authorised by the
Courts ( Amendment ) Act 1990 ( Vic )). These
Acts do not purport to regulate the mediation ,
or define any obligations of the parties therein ,
but they recognise it as a process of dispute
resolution .
With the discussion of conciliation and
mediation as alternative means of dispute
resolution has come debate over the
enforceability of agreements to conciliate or
mediate . Before me the parties said that there
was no relevant authority . That is not so, but
the cases do not speak clearly or with one
voice .
In Reed Constructions Pty Ltd v Federal
Airports Corporation ( 23 December 1986 ,
unreported ) the contract provided that after
notification of a dispute a notice should be
given appointing a time and place “ for a
conciliation meeting to be held to discuss in
detail the disputes or difference ” , and that if at
the conclusion of the meeting the parties failed
to resolve the dispute either party could refer it
to arbitration . In the course of holding that the
provision was an arbitration agreement within
the meaning of the Commercial Arbitration Act
1984 , Brownie J said that each step was
mandatory and that the parties were
“ contractually bound to attempt to mediate
[ the] disputes , and if mediation fails, to
arbitrate them ” . No question of enforcement of
the conciliation meeting arose . His Honour
must have thought that there could be a legally
binding agreement to mediate , but it does not
seem the matter received any detailed
consideration .
In Aztec Mining Company Ltd v Leighton
Contractors Ltd (Supreme Court of Western

—

—
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Australia, 23 February 1990 , unreported )
Murray J refused an interlocutory injunction
restraining Leighton from proceeding with the
submission of a dispute to the determination of
an expert in accordance with a dispute
resolution clause in the contract. The clause
provided for a notice specifying the nature of
the dispute and calling for “ the point or points
at issue to be submitted for settlement by an
expert ” . It then made detailed provision for
nomination of the expert , the receipt of
evidence and submissions, and a determination
by the expert which was “ final and binding
upon the parties except in the case of manifest
error ” . Aztec contended that the clause
suffered from vitiating uncertainty , but it was
held that there was no serious question of
uncertainty to be tried . Notwithstanding the
significance given to this case in Jacobs ,
Commercial Arbitration , para 26.175 as a case
in which it was held that “ the obligation to
refer a dispute to an expert facilitator was
binding ” , the clause did not provide for
conciliation or mediation but for binding
determination by a third party . The expert was
not a “ facilitator ” in any presently relevant
sense.

In Allco Steel ( Queensland ) Pty Ltd v Torres
Strait Gold Pty Ltd ( 1991 ) Doyles DR Reps
( Asia
Pacific ) 1J 80-018, Master Horton QC
was concerned with a clause in similar terms to
that in Reed Constructions Pty Ltd v Federal
Airports Corporation . A conciliation meeting
had been held , followed by a further meeting .
The Master considered that Allco had made no
bona fide attempt to conciliate and that the
meetings “ did not comply with 4.5.6 of the
contract ” ( ie, the dispute resolution clause ) ,
but refused to stay Allco's prosecution of the
proceedings. The reasoning is not entirely
clear , but seems to have been that an
“ obligation to conciliate between themselves
with the likelihood of no result ” could not
stand as a Scott v Avery precondition to
litigation . The Master went on to say that even
if that were not so he would refuse the relief in
the exercise of his discretion “ as it is
abundantly clear that the parties have taken up
positions which effectively rule out the
possibility of compromise and conciliation ” .

•

It seems that the Master distinguished
between a Scott v Avery precondition by way of
a binding decision of a third party (on the one
hand ) and by way of conciliation (on the other
© 1992 CCH International
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hand ). He did not directly address whether
there could be an enforceable obligation to
conciliate , but clearly enough would not grant
relief equivalent to specific performance where
he thought it pointless to do so because the
parties were at loggerheads. It should be added
that in a note of this case in ( 1991 ) 2 ADRJ 32
it is said that Ambrose J in the Supreme Court
of Queensland had earlier stayed proceedings
brought by Torres against Allco, apparently
because there had been no conciliation meeting .
His Honour’ s reasons are not available to me .

Shortly before the hearing before me Rogers
J gave his decision in AW A Ltd v Daniels ( 1992)
Doyles DR Reps ( Asia Pacific ) 1( 80-047. His
Honour directed the parties to undertake
mediation with the assistance of a mediator to
be agreed between them , and noted their
agreement to enter into the negotiation in good
faith . Ultimately the power to give the direction
was conceded
even as a power to direct
mediation over the objection of a party
but
his Honour was satisfied by regard to ss 23 and
76A of the Supreme Court Act 1970 and the
inherent power of the court that he should act
on the concession . The judgment contains a
valuable discussion of considerations relevant
to whether a direction to mediate can be or
should be given , in the course of which his
Honour recorded that all parties but one “ wish
to give mediation a chance ” and the one party
“ did not say ... that .. . mediation would
necessarily be an exercise in futility ” .

•

—

—

It is apparent that the enforceability of an
agreement to mediate was not directly in
question . Nonetheless , it is clear enough that
his Honour considered that such an agreement
would be enforceable . That can be seen from
his observation that there is utility in requiring
parties “ who are clearly bent on being
difficult ” to submit to conciliation , his view
that Master Horton QC should have required
the parties in Allco Steel ( Queensland ) Pty Ltd v
Torres Strait Gold Pty Ltd “ to adhere to their
freely agreed contractual obligations ” , and his
citation with approval of a United States
decision ( Haertl Wolff Parker Inc v Howard S
Wright Construction Co (Oregon District Court ,
4 December 1989 , unreported )) and academic
writings ( Katz , “ Enforcing an ADR Clause —
Are Good Intentions All You Have ” ( 1988 ) 26
Am Bus Law Jnl 575; Shirley , “ Breach of an
ADR Clause — A Wrong Without a Remedy ”
( 1991 ) 2 ADRJ 117 and Rogers and McEwen ,
Doyles Dispute Resolution Practice — Asia
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Mediation: Law , Policy , Practice , pp 47 seqq )
supporting compulsory mediation .

Conciliation or mediation is essentially
consensual , and the opponents of enforceability
contend that it is futile to seek to enforce
something which requires the co-operation and
consent of a party when co-operation and
consent cannot be enforced ; equally , they say
that there can be no loss to the other party if
for want of co-operation and consent the
consensual process would have led to no result .
The proponents of enforceability contend that
this misconceives the objectives of alternative
dispute resolution , saying that the most
fundamental resistance to compromise can
wane and turn to co-operation and consent if
the dispute is removed from the adversarial
procedures of the courts and exposed to
procedures designed to promote compromise ,
in particular where a skilled conciliator or
mediator is interposed between the parties.
What is enforced is not co-operation and
consent , but participation in a process from
which co-operation and consent might come .
The distinction is evident in the opening words
of the chapter dealing with mediation made
compulsory by law in Rogers and McEwen (op
cit para 5.1 ): “ Although parties to a dispute
may ultimately refuse to settle in mediation ,
they are not always free to decline
participation ” .

In AW A Ltd v Daniels the parties were
required to participate: the process was not
defined other than by the nature of mediation
and the agreement to participate in good faith .
There may still be such uncertainty in what the
parties are required to do by way of
participation that an agreement to conciliate
does not give rise to a legally binding
agreement . The writings to which Rogers J
referred show that mandatory mediation under
statute , rules of court or individual court order
is well recognised in the United States , and as I
have indicated the first steps along that path
have been taken in Australia . That suggests
caution in denying legal effect to an agreement
to do the same thing . According to Rogers and
McEwen ( op cit para 5.3) a general mandate
has sometimes been interpreted as requiring not
just attendance but preparation for and good
faith participation in a mediation; sometimes
the statute or rule expressly calls for
participation in good faith. It cannot be said
that a clear doctrine has emerged , and much
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must depend on the precise statute , rule or
order . This will apply also to agreements to
conciliate . Thus the same authors say (op cit
para 6.1 )
“ The prospects for court enforcement of
mediation clauses are favourable . Courts
have dismissed litigation because of
noncompliance with mediation and other
non - binding dispute resolution clauses
inserted in a business contract , a pre- nuptial
agreement , and a consent judgment.
However, with only a few court rulings , it is
unclear what other remedies will be
provided when a party fails to honour a
mediation clause. In contrast to arbitration
clauses, there is no explicit statutory
authority for the courts to order compliance
with the mediation clause in face of a
party ’ s refusal . Moreover, it is unclear
whether the courts will use specific
performance doctrines or analogies to
arbitration statutes to require parties to
comply with mediation clauses. ”
The authors point out that a clause specific
enough to warrant enforcement may still leave
it unclear what actions, beyond mere
appearance , constitute adequate participation in
mediation . They suggest that requiring mere
attendance may be enough , and go on to
express doubt concerning how a general
requirement like “ good faith ” bargaining
might be interpreted .
United States experience does not necessarily
point to the position as I should hold it to be in
New South Wales , and in any event is
unsettled , but it demonstrates that an
enforceable agreement to conciliate is not
unknown to the law . It should not be assumed
that statutory provisions for court-annexed
mediation such as that now available in the
Federal Court and the Supreme Court of
Victoria are exercises in futility . Nor in the face
of provisions such as ss 37 and 46 of the
Commercial Arbitration Act ( by which parties
are obliged to do all things the arbitrator or
umpire requires to enable a just award to be
made, not to wilfully do or cause to be done
any act to delay or prevent an award , and to
exercise due diligence in the taking of steps
necessary to have the dispute dealt with in the
arbitration ) can it readily be said that
participation in a process of dispute resolution
by conciliation or mediation has no meaning
capable of enforcement .

—
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Yet that appears to be the position in
England . In Paul Smith Ltd v H & S
International Holding Inc ( 1991 ) 2 LI R 127 at
131 Steyn J said that it had been rightly
conceded that provisions that the parties should
strive to settle the matter amicably , and that the
dispute should in the first place be submitted
for conciliation , do not create enforceable legal
obligations . His Lordship referred to Courtney
and Fairbairn Ltd v Tolaini Brothers ( Hotels )
Ltd ( 1975) 1 WLR 297 , in which it was held
that the law did not recognise a contract to
negotiate because it was too uncertain to have
any binding force . Courtney and Fairbairn Ltd
v Tolaini Brothers ( Hotels ) Ltd was approved by
the House of Lords in Walford v Miles (1992) 2
WLR 174, in which the plaintiffs relied on an
implied term to continue to negotiate in good
faith : Lord Ackner , with the concurrence of the
other members of the House , said (at 181-2)

—

“ While accepting that an agreement to
agree is not an enforceable contract , the
Court of Appeal appears to have proceeded
on the basis that an agreement to negotiate
in good faith is synonymous with an
agreement to use best endeavours and as the
latter is enforceable, so is the former. This
appears to me, with respect , to be an
unsustainable proposition . The reason why
an agreement to negotiate , like an
agreement to agree , is unenforceable , is
simply because it lacks the necessary
certainty . The same does not apply to an
agreement to use best endeavours. This
uncertainty is demonstrated in the instant
case by the provision which it is said has
to be implied in the agreement for the
determination of the negotiations. How can
a court be expected to decide whether ,
subjectively , a proper reason existed for the
termination of negotiations? The answer
suggested depends upon whether the
negotiations have been determined ‘in good
faith’ . However the concept of a duty to
carry on negotiations in good faith is
inherently repugnant to the adversarial
position of the parties when involved in
negotiations. Each party to the negotiations
is entitled to pursue his (or her ) own
interest , so long as he avoids making
misrepresentations. To advance that interest
he must be entitled , if he thinks it
appropriate, to threaten to withdraw from
further negotiations or to withdraw in fact ,
© 1992 CCH International
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in the hope that the opposite party may seek
to reopen the negotiations by offering him
improved terms. Mr Naughton , of course ,
accepts that the agreement upon which he
relies does not contain a duty to complete
the negotiations. But that still leaves the
vital question
how is a vendor ever to
know that he is entitled to withdraw from
further negotiations? How is the court to
police such an ‘agreement ’ ? A duty to
negotiate in good faith is as unworkable in
practice as it is inherently inconsistent with
the position of a negotiating party . It is here
that the uncertainty lies . In my judgment ,
while negotiations are in existence either
party is entitled to withdraw from those
negotiations, at any time and for any reason .
There can be thus no obligation to continue
to negotiate until there is a ‘proper reason ’
to withdraw . Accordingly a bare agreement
to negotiate has no legal content . ”

—

Of immediate relevance are those parts of his
Lordship’ s speech which emphasise that a party
to negotiations can withdraw at any time and
for any reason . If the conciliation between
Hooper Bailie and Natcon be equated with
negotiations, this would mean that there could
not be the implied term for which Hooper
Bailie contends, and that Natcon was entitled to
return to the arbitration at will .
The law in New South Wales in relation to a
contract to negotiate is not so uncompromising .
In Coal Cliff Collieries Pty Ltd & Anor v
Sijehama Pty Ltd & Anor ( 1991 ) Doyles DR
Pacific) 1) 80-028; ( 1991 ) 24
Reps ( Asia
NSWLR 1 Kirby P, with whom Waddell AJA
agreed , considered that a contract to negotiate
in good faith was known to the law and in some

•

circumstances would be enforceable .
Kirby P stated that the proper approach to be
taken in each case depended upon the
construction of the particular contract , and
continued (at Doyles DR Reps 80,562;
NSWLR 26-7 )‘‘In many contracts it will be plain that the
promise to negotiate is intended to be a
binding legal obligation to which the parties
should then be held . The clearest illustration
of this class will be cases where an
identified third party has been given the
settle
and
power
ambiguities
to
uncertainties: see Foster v Wheeler ( 1888 )
LR 38 Ch D 130; Axelsen v O ' Brien (1949)
Doyles Dispute Resolution Practice — Asia
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80 CLR 219 and Biotechnology (at 136 ).
But even in such cases, the court may
regard the failure to reach agreement on a
particular term as such that the agreement
should be classed as illusory or
unacceptably uncertain: Godecke v Kirwan
(at 6460 and Whitlock v Brew (1968) 118
CLR 445 at 456. In that event , the court will
not enforce the arrangement.
In a small number of cases, by reference to
a readily ascertainable external standard , the
court may be able to add flesh to a provision
which is otherwise unacceptably vague or
uncertain or apparently illusory : see , eg,
Powell v Jones (1968) SASR 394 at 399;
Sweet & Maxwell Ltd v Universal News
Services Ltd ( 1964) 2 QB 699; cf Meehan v
Jones ( 1982 ) 149 CLR 571 at 589; Jillcy
Film Enterprises ( at 521 ); Ridgeway Coal
Co ( at 408 ) .
Finally , in many cases the promise to
negotiate in good faith will occur in the
context of an ‘arrangement ’ ( to use a neutral
term ) which by its nature , purpose , context ,
other provisions or otherwise makes it clear
that ‘the promise is too illusory or too vague
and uncertain to be enforceable’: see
McHugh JA in Biotechnology (at 156) and
Adaras Development Ltd v Marcona
Corporation ( 1975) 1 NZLR 324 at 331 . ”
Handley JA took a different view ,
concluding ( at Doyles DR Reps 80 ,573;
NSWLR 42 ) that a promise to negotiate in good
faith is illusory and therefore cannot be
binding, and in the result Kirby P held that the
contract in question was of the illusory kind . It
may be thought from the President ’ s references
to third-party determination and a readily
ascertainable external standard , which he
emphasised were absent on the facts before
him , that it will only be in a rare case that such
a promise will be enforced . Yet in many other
contexts the law calls for decision upon the
presence or absence of good faith , and the
difficulty may not be that good faith is in itself
incapable of certain meaning but that there is a
necessary tension between negotiation , in
which a party is free to, and may be expected
to , have regard to self - interest rather than the
interests of the other party , and the
maintenance of good faith . (This distinguishes
negotiation in good faith from a possible duty
of good faith in the performance of a contract , a
learned discussion of which can be found in
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the judgment of Priestley JA in Renard
Constructions ( M E ) Pty Ltd v Minister for Public
Works (1992) Doyles DR Reps ( Asia Pacific )
H 80-053. )
Strangely , in none of the Australian cases
concerning dispute resolution clauses or
mediation was there mention of the
enforceability (or lack thereof ) of a contract to
negotiate , or to negotiate in good faith .
Although Steyn J in Paul Smith Ltd v H & S
Holdings
Inc
International
regarded
unenforceability of such a contract as fatal to an
agreement to conciliate , enough has been said
in these reasons to indicate why I do not think
that is so. An agreement to conciliate or
mediate is not to be likened (as Lord Ackner
likens an agreement to negotiate , or negotiate
in good faith ) to an agreement to agree. Nor is
it an agreement to negotiate, or negotiate in
good faith , perhaps necessarily lacking
certainty and obliging a party to act contrary to
its interests. Depending upon its express terms
and any terms to be implied , it may require of
the parties participation in the process by
conduct of sufficient certainty for legal
recognition of the agreement .
Does the contract between Hooper Bailie and
Natcon do so? Reverting to the letter of 16
February 1991 , it called for
(a ) attendance before Mr Schick ;
( b) the giving of “ evidence ” and the
making of submissions;
(c) rulings or determinations.
It seems that Mr Schick ’ s determinations
were to be binding on some matters but not on
others, and in this respect the agreement to
the
beyond
ordinary
conciliate
went
understanding of conciliation or mediation . It is
not necessary to decide just what was intended ,
but that adds point to the fact that there was a
clear structure for the conciliation by which
Natcon was to attend before Mr Schick , put
before him such “ evidence ” and submissions
as it desired , and receive his determinations. As
has been seen , ancillary to this arose an
exchange of information between the parties for
the purposes of the conciliation , and there were
no determinations in any sense other than in the
sense of suggested solutions. In my opinion
Natcon promised to participate in the
conciliation by doing those things, and the
conduct required of it is sufficiently certain for
its promise to be given legal recognition .

•

—
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Subject to whether some of Mr Schick ’ s
determinations were to be binding, that does
not mean that Natcon was obliged to
compromise the issues the subject of
conciliation , nor did it dictate that it had to put
any particular “ evidence ” or submissions
before Mr Schick . I doubt that the term of the
agreement to conciliate for which Hooper
Bailie contended was to be implied , since that
term suffers from the compounded uncertainty
and
of
“ reasonable ” ,
“ endeavour ”
“ discussion , consideration and agreement ” . It
is unnecessary to decide, or to express any
view on , whether there was an implied term
that Hooper Bailie and Natcon should
participate in the conciliation in good faith .
Natcon has declined to participate at all
it
has declined to attend again before Mr Schick
( who is still willing to act as conciliator) , to put
further “ evidence ” and submissions before
him , and to receive his determinations. It has
not done so in terms, but has clearly enough
done so by seeking to resume the arbitration
and opposing Hooper Bailie’ s claims in these
proceedings.

—

Moreover, Natcon gave no explanation
before me for its wish to resume the arbitration
rather than continue the process of conciliation
to its conclusion . The conciliation had been
successful in the period to late June 1991 .
There was nothing to suggest why it should not
continue to be successful , and nothing to
warrant a view similar to that of Master Horton
in Allco Steel ( Queensland ) Pty Ltd v Torres
Strait Gold Pty Ltd , that it would be pointless
to conciliate because the parties were at
loggerheads. They disagree over whether there
should be resumption of the arbitration rather
than continuation of the conciliation , but that
does not mean that Natcon will refuse to
participate in the conciliation if required to do
so or that the conciliation will be fruitless. In
the absence of evidence demonstrating why
conciliation now will fail where it succeeded
before the receivership and liquidation of
Natcon , there must be value in continuation of
the conciliation .
In my opinion , therefore , if there be power
to do so I can and should stay the conduct of
the arbitration until the conclusion of the
conciliation . I do not think any question arises
of ordering Natcon to continue the conciliation .
It was , I think , common ground that equity
would not order specific performance of the
© 1992 CCH International
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implied term for which Hooper Bailie
contended , because supervision of performance
would be impossible . That was why Hooper
Bailie disclaimed the exercise of equitable
jurisdiction , and the cases which Hooper Bailie
mentioned but then put aside on this topic
( Andre et Cie SA v Marine Transocean Ltd ( The
Splendid Sun ) ( 1981 ) 1 QB 694 and Japan Line
Ltd v Himoff Maritime Enterprises Ltd ( The
Kehria ) ( 1983 ) 1 LI R 29 ) were concerned with
injunctions to restrain an arbitration on the
ground that it had been abandoned entirely . But
there may be a stay of proceedings having the
consequence that a party to the proceedings
must give effect to an arbitration agreement ,
even against its will (see s 53 of the
Commercial Arbitration Act 1984 ) , and that
illustrates that there is nothing offensive in
indirectly requiring participation in a process of
dispute resolution provided there is sufficient
certainty in the conduct required by way of
participation .

mentioned , the power to do so must accompany
the power to order mediation , and the same
power must exist where the conciliation or
mediation is consensual and the agreement to
conciliate or for mediation is enforceable in the
manner I have described . Alternatively , for
Natcon to proceed with the arbitration in the
face of an agreement to conciliate enforceable
in the manner I have described would attract
the inherent jurisdiction of the court to present
abuse of its process in accordance with the
principle stated by MacKinnon LJ in
Racecourse Betting Control Board v Secretary
for Air ( 1944) 1 Ch 114 at 126

This is not a case in which it must be asked
whether there is power to direct that the parties
undertake conciliation ( the power conceded in
AWA Ltd v Daniels ) , because there is already an
agreement to conciliate. The question is
whether there is power to order a stay of the
arbitration by reason of that agreement . In
Proprietors of Strata Plan 3771 v Travmina Pty
Ltd (1989) 4 BCL 91 Bryson J held that s 47 of
the Commercial Arbitration Act gave power to
stay arbitration proceedings pending the
resolution of curial proceedings. In Imperial
Leatherwear Co Pty Ltd v Macri & Marcellino
Pty Ltd ( 1991 ) Doyles DR Reps ( Asia
Pacific) 1)80-010 at 80 ,411 ; ( 1991 ) 22 NSWLR
653 at 667 Rogers J expressed reservations
about that conclusion . His Honour nonetheless
described the section as one giving “ power to
make ancillary orders of the first importance ” ,
and I consider it empowers a stay in the present
case .

The inherent jurisdiction has been exercised or
recognised in relation to a stay of proceedings
brought contrary to an agreement to submit
disputes to the jurisdiction of a foreign court
( Hanessian v Lloyd Triestino SA (1951 ) 68 WN
98; Wilson v Compagnie des Messageries
Maritimes ( 1954) 54 SR ( NSW ) 258; Hopkins v
DifraxSA ( 1966) 1 NSWLR 797; The Fehmarn
(1957 ) 2 LI R 551 ) and contrary to an
arbitration agreement ( Roussel Uclaf v GD
Searle & Co Ltd ( 1978) 1 LI R 225; Dillingham
Canada International Ltd v Mana Construction
( 1986 ) 69 BCLR 134; possibly Stevens v Trewin
( 1968 ) Qd R 411 ; cf Adelaide Steamship
Industries Pty Ltd v Commonwealth of Australia
(1974 ) 8 SASR 425 ( Bright J ); (1974) 10 SASR
203 ( FC)) .

•

If there were on foot in this Court
proceedings equivalent to the arbitration , those
proceedings could be adjourned if the parties
had agreed that they would not continue until
the conciliation had concluded . In my view it
would be open to the Court to adjourn the
proceedings on the application of Hooper
Bailie , over the opposition of Natcon , in aid of
the agreement to conciliate which I have found
to exist . The court can do so in aid of mediation
ordered under the legislation which I have
Doyles Dispute Resolution Practice — Asia

—

namely , that the court makes people
abide by their contracts and , therefore, will
restrain a plaintiff from bringing an action
which he is doing in breach of his
agreement with the defendant that any
dispute between them will be otherwise
determined . ”

-

Where there is an arbitration for the purposes
of and in relation to which the court has power
to make interlocutory orders , the same orders
can be made . The effect of an adjournment and
a stay in the present case will be the same , and
I do not think it matters whether what is done is
described as a stay or as an adjournment over
the opposition of Natcon .
( b) Repudiation/ abandonment

—

The stay is limited
until the conclusion of
the conciliation . Even if the conciliation is
wholly successful , other issues must be
arbitrated . By the repudiation/abandonment
path Hooper Bailie sought to prevent Natcon
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from continuing with the arbitration at any
time .
Until amended by the Commercial
Arbitration ( Amendment ) Act 1991 ( ACT ) , s 46
of the Ordinance provided that it was an
implied term of an arbitration agreement that in
the event of a dispute arising to which the
agreement applied it should be the duty of the
claimant to exercise due diligence in the
prosecution of the claim; after the amendment s
46 provides that it is incumbent on each party
to the agreement to exercise due diligence in
the taking of steps necessary to have the dispute
referred to arbitration and dealt with in
arbitration proceedings. In both its unamended
and its amended form , s 46 empowered and
empowers the court to terminate the arbitration
proceedings in the event of undue delay by a
party , provided that the delay was inordinant
and inexcusable and would give rise to a
substantial risk of it not being possible to have
a fair trial of the issues in the arbitration or was
such as was likely to cause or to have caused
serious prejudice to the other party to the
arbitration .
Hooper Bailie did not invoke the power thus
conferred , but used the duty to exercise due
diligence as the starting-point for its submission
in relation to repudiation . The submission was
that from August 1990 Natcon had failed in its
duty to exercise due diligence in the
prosecution of its claim in the arbitration and
had thereby and in other respects evinced an
intention no longer to be bound by the
agreement to arbitrate. It was said that Natcon
had repudiated that agreement and that the
repudiation had been accepted by Hooper
Bailie , whereby the agreement to arbitrate was
at an end . There are a number of answers to
this submission .
First , I do not think that Natcon did show the
necessary repudiatory intention
something
not to be lightly inferred (The Progressive
Mailing House Pty Ltd v Tabali Pty Ltd ( 1985)
157 CLR 17 at 32 per Mason J ). Hooper Bailie
certainly did not see the interruption to the
conciliation in August-September 1990 as
indeed , the letter of
affecting the arbitration
24 October 1990 assumed that the arbitration
would be resumed . By Miss Nittel , Hooper
Bailie still contemplated the resumption of the
arbitration in June 1991 , and I consider that
was rightly done. While the liquidator did not
respond promptly to the enquiry in the letter of

—

—
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24 October 1990 , in June 1991 it was made
clear that Natcon intended to proceed with the
arbitration . Its inactivity until October 1991 ,
given that receivership and liquidation had
intervened , could not be seen as repudiatory .

For the intention no longer to be bound by
the agreement to arbitrate Hooper Bailie relied
on a number of other matters , but its case really
depended upon my finding that there was total
silence from Natcon over the period October
1990-October 1991 . I have found otherwise.
The principal other matters were termination of
the services of . Natcon 's former solicitors and
of Mr Leek , failure to tell Mr Schick what was
or would be occurring , and even the
nomination of the two arbitrators in the
alternative in the letter of 25 October 1991 (on
the ground that Natcon thereby put aside the
appointment of the arbitrator ). Hooper Bailie
also sought to gain assistance from what it said
was Natcon’ s failure to explain its delay and
from the refusal to resume conciliation , a
course which seems to ignore the fact that the
refusal to resume conciliation was because
Natcon wished to arbitrate . I do not think there
is anything in these other matters. Dealing
specifically with the nomination of the two
arbitrators in the alternative , I do not think
anything more was done than suggest for
Hooper Bailie’s consideration that one of them
might replace the arbitrator .
Secondly , even if there had been a
repudiation it was not accepted by Hooper
Bailie . Mr Palazzo said that he did not seek to
tax the costs awarded by the arbitrator or to
prosecute the cross-claim in the arbitration
because of his belief that Natcon had
abandoned all arbitration and conciliation
proceedings. If that was Mr Palazzo’s view , for
the reasons I have given it was not justified ,
and it cannot be taken as Hooper Bailie’ s view .
Further, it is not easy to see why that belief
would have so restrained Mr Palazzo. Hooper
Bailie’ s claim to costs was put before the
liquidator by the letter of 24 October 1990 , and
that Hooper Bailie may have let its cross-claim
rest does not seem to indicate acceptance of a
repudiation even if Mr Palazzo had thought the
certainly it does not
arbitration was at an end
do so when it was known that the liquidator
intended to proceed with the arbitration . There
was nothing else which could amount to an
acceptance of a repudiation , and there was no
communication of any acceptance to Natcon . In

—
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reliance upon observations of McHugh JA in
Wood Factory Pty Ltd & Ors v Kiritos Pty Ltd
(1985) 2 NSWLR 105 at 146 , Hooper Bailie
that
suggested
communication of the
acceptance of the repudiation was unnecessary ,
but at most his Honour’ s observations
envisaged indirect communication as distinct
from a direct notification: in the present case
there was not even indirect communication .

In the alternative Hooper Bailie submitted
that there had been mutual abandonment of the
arbitration and the agreement to arbitrate . The
course of decisions concerning consensual
abandonment of an arbitration , and in particular
concerning a finding of abandonment from
silence and inactivity , has not been smooth : see
Andre et Cie SA v Marine Transocean Ltd ( The
Splendid Sun ); Japan Line Ltd v Himoff
Maritime Enterprises Ltd ( The Kehrea ); Paul
Wilson & Co A/ S v Partenreederei Hannah
Blumenthal ( The Hannah Blumenthal ) (1983 ) 1
AC 854; Allied Marine Transport Ltd v Vale do
Rio Doce Navegacao SA ( The Leonidas D )
( 1985 ) 2 LI R 18; Excomm Ltd v Guan Guan
Shipping ( Pte ) Ltd ( The Golden Bear ) ( 1987 ) 1
LI R 330; Gehr Van Weelde Scheepvaartkantor
BV v Compania Naviera Sea Orient SA ( The
Agrabele ) ( 1987 ) 2 LI R 223; and Tankrederei
Ahrenkeil GMBH v Frahuil SA ( The Multitank
Holsatia ) ( 1988 ) 2 LI R 486 (and see Owsia ,

“ Consensual Abandonment of Contract ” , 1991
Journal of International Arbitration 55 ). It is
unnecessary to go into these decisions.
Essential to a finding of abandonment is that it
should be clearly inferred from Natcon 's acts
or , more relevantly , inactivity that it did not
wish or intend to proceed with the arbitration
provided that Hooper Bailie concurred in its
abandonment . On the facts I have related , that
inference could not be drawn . The silence and
inactivity in the period immediately after
August 1990 was explicable on the basis that
Natcon had suffered the appointment of a
receiver and a liquidator, and Miss Ninel 's
letter of 24 October 1990 and subsequent
enquiry in June 1991 show that Hooper Bailie
did not infer that the arbitration was not to
proceed . The response to the enquiry made it
plain that Natcon did intend to proceed . Put
shortly , and despite what Mr Palazzo said ,
neither party took the arbitration as abandoned .
The orders I make are

—

1 . Stay the proceedings in the arbitration
between the plaintiff and the first defendant
the subject of the reference to the second
defendant until the conclusion of the
conciliation between the plaintiff and the
first defendant .

2 . Otherwise dismiss the summons.

[H 80-053] RENARD CONSTRUCTIONS ( ME ) PTY LTD v MINISTER FOR PUBLIC
WORKS
Supreme Court of New South Wales, Court of Appeal
Judgment delivered 12 March 1992
Full text of judgment below
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Arbitration Leave to appeal from award New point of law Contractor and principal
entering into contract
Delays in completing work
Principal exercising contractual
power to cancel contract and take over the work Contractor taking dispute to arbitration
Arbitrator finding that principal had unreasonably exercised its power
Arbitrator
awarding contractor quantum meruit
Principal appealing
Court finding that the
contract did not carry an implied obligation that the power to cancel the contract was to
Contractor appealing
Whether the contractual clause
be exercised reasonably
carried an implied obligation on the principal that the power was to be exercised
reasonably
Principal cross -appealing on quantum
Whether arbitrator had properly
calculated the value of the quantum meruit award .

—

—

— —

—

—

—

—
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A contractor and a principal entered into a construction contract which contained an
arbitration clause. After the work had commenced , the contractor asked for extensions of time
which were granted . Under the contract the principal was required to supply the contractor
with materials needed to complete the work , but failed to do so.

When the contractor had not completed the work at the end of the last extension of time,
the principal took over the whole of the work remaining to be completed and excluded the
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contractor from the site. The contractor treated this action as a wrongful repudiation of the
contract , but advised the principal that it had accepted the repudiation. The contractor then
claimed to rescind the contract and commenced arbitration proceedings.
The arbitrator concluded that the principal had been unreasonable in exercising its power
to take over the work and exclude the contractor from the site . Under the circumstances this
action amounted to a repudiation by the principal of the contract. The arbitrator found for the
contractor and ordered the principal to pay the contractor a large sum on a quantum meruit.
The principal successfully applied to the Supreme Court for leave to appeal from the award .
The Court upheld the principal’s appeal on the ground that cl 44.1 did not carry an implied
obligation upon the principal that the power to take over the work and exclude the contractor
from the site must be exercised reasonably . The contractor appealed to the Court of Appeal .
The principal cross-appealed on the issue of quantum.
The contractor argued that cl 44.1 did carry an implied obligation upon the principal that
the power to take over the work and exclude the contractor from the site must be exercised
reasonably .
On the cross-appeal , the principal pointed out that the amount awarded by the arbitrator,
when taken with the amounts already paid under the contract , was more than the contractor
would have been paid if it had carried out the contract. The principal contended that the
contractual sum must form the upper limit of the total amount receivable by the contractor.
Alternatively , the principal submitted that the arbitrator should not have found an amount
representing a reasonable remuneration to the contractor , but should have determined the
value to the principal of the work performed by the contractor .
Held by the whole court: appeal allowed , cross-appeal dismissed .
1 . Per Priestley and Handley JJA: The question of law raised by the principal in its appeal
was a new point which had not been raised before the arbitrator. It was one which might have
been met by further evidence. Accordingly , leave to appeal should not have been granted , and
even if granted the appeal should have been dismissed .
2. Per Priestley and Handley JJA : As a matter of construction the power conferred on the
principal under cl 44.1 was to have been exercised reasonably .
3. Per Meagher J: Reasonableness could not be imported as a limitation on the exercise of
cl 44 powers.
4. Per Meagher J: The principal ’s mind , on the arbitrator’s findings, was so distorted by
prejudice and misinformation that he was unable to comprehend the facts in respect to which
he had to pass judgment.

5. By the whole Court: The arbitrator (and the Court below ) had been right to calculate
the quantum meruit claim on the basis of what would have been a reasonable remuneration for
the contractor.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

BW Walker with M Christie ( instructed by Allen Allen & Hemsley ) for the appellant .
GTW Miller QC with JR Wilson (instructed by the State Crown Solicitor ) for the respondent .
Before: Priestley , Meagher and Handley JJA .

Priestley JA:
1. Introduction
This appeal is the latest step in proceedings
which began as an arbitration between a
Principal ( the Minister for Public Works ) and a

80-053

Contractor ( Renard Constructions ( ME ) Pty
Ltd ). The Arbitrator made an award in favour
of the Contractor .
C l J granted leave to appeal to the
°
under s 38 ot the Commercial
Principal
Arbitration Act on certain questions of law .
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Cole J’ s decision on the appeal was that the
Arbitrator’ s award should be set aside , and the
matter remitted to him to enter an award in
favour of the Principal .
The Contractor then applied to this court for
leave to appeal against Cole J 's orders. Leave
was granted , the appeal later argued and the
court reserved judgment.
In considering the matters argued , members
of the court looked more closely at what had
happened before the Arbitrator than there had
been opportunity to do during the oral
argument . This was done in an effort to
understand why the Arbitrator did not appear to
have dealt with the question upon which he was
reversed by Cole J . A reading of the transcript
made it seem possible that this had happened
because the Arbitrator had not in fact been
asked to deal with that question . If this were so ,
real problems , not argued before the court ,
would need to be considered , possibly before
embarking on the questions which the parties
had asked the court to decide.
To explain how this came about , and then to
describe the steps taken by this court after the
initial oral argument I will set out in some
detail what happened in the various stages of
the proceedings.

II. The arbitration
Events leading to the arbitration . The
Contractor entered into two contracts at about
the same time in 1985 with the Principal . The
one with which this appeal is concerned was
Contract No 85231 ( “ CN 85231 ” ); the other
was Contract No 85311 (‘‘CN 85311 ” ) . Both
were for the construction of pumping stations ,
parts of a sewerage project in the
Gosford/Wyong area . In each case the General
Conditions of Contract were in a form known
as NPWC Edition 3 ( 1981 ). The construction of
the required works under the contracts went
ahead at the same time . Employees of the
Contractor worked on both contracts, moving
from site to site as required .
CN 85231 was a schedule of rates contract
with an estimated final value of $208,950 . At
first , ‘‘time for practical completion ” was 17
January 1986. Liquidated damages were fixed
at $ 1 ,000 per week .
After the Contractor commenced work ,
extensions of time were asked for and partly
granted . The time for practical completion was
extended to 3 March 1986.
Doyles Dispute Resolution Practice
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On 28 February 1986 the Contractor applied
for a further extension of time .
On 4 March 1986 the Principal gave notice
to the Contractor under sub-cl 44.1 of the
contract calling upon it to show cause before 5
pm on 18 March 1986 why the Principal should
not take over the work or cancel the contract.
On 17 March 1986 the Contractor , in showing
cause , stated inter alia that the Principal had not
yet supplied materials which under the contract
it was required to supply ; subject to certain
qualifications the Contractor expected the work
would be complete by the end of April 1986.
On 26 March 1986 , after discussions
between representatives of the Contractor and
the Principal , the Contractor was instructed ,
inter alia , to proceed to complete the work at a
rate and in a manner considered satisfactory to
the Superintendent ( Mr Bagust ) , appointed
under the Contract .
By letter dated 2 April 1986 the Principal
granted an extension taking the extended date
for practical completion to 7 March 1986. The
Principal had not at 2 April yet supplied all the
materials it was required to supply under the
Contract .

Mr Hall , the Principal 's Assistant Project
Manager, Gosford/Wyong , was concerned by
what he considered the delay and poor
workmanship of the Contractor in regard to
both contracts. On 15 May 1986 he
recommended to Mr Bagust that the Contractor
be called upon to show cause under sub-cl
44.1 , in respect of both contracts. On 20 May
1986 Mr Bagust acted accordingly , causing
notices to be served calling upon the Contractor
to show cause before 5 pm on 26 May 1986 at
the office of the Principal why the Principal
should not proceed either to take over the
whole of the work remaining to be completed ,
pursuant to sub-cl 44.1(a ) , or cancel the
contract , pursuant to sub-cl 44.1( b) .
Sub-clause 44.1 was in the following form:

•Pacific

“ Procedure on
Default of Contractor
If the Contractor defaults in the performance
or observance of any covenant , condition or
stipulation in the Contract or refuses or
neglects to comply with any direction as
defined in clause 23 but being one which
either the Principal or the Superintendent is
empowered to give , make , issue or serve
under the Contract and which is issued or
given to or served or made upon the
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Contractor by the Principal in writing or by
the Superintendent in accordance with
clause 23, the Principal may suspend

payment under the Contract and may call
upon the Contractor, by notice in writing , to
show cause within a period specified in the
notice why the powers hereinafter contained
in this clause should not be exercised .
The notice in writing shall state that it is a
notice under the provisions of this clause
and shall specify the default , refusal or
neglect on the part of the Contractor upon
which it is based.
If the Contractor fails within the period
specified in the notice in writing to show
cause to the satisfaction of the Principal why
the powers hereinafter contained should not
be exercised the Principal , without prejudice
to any other rights that he may have under
the Contract against the Contractor, may
( a ) take over the whole or any part of the
work remaining to be completed and for
that purpose and in so far as it may be
necessary exclude from the site the
Contractor and any other person
concerned in the performance of the
work under the Contract; or
( b ) cancel the Contract , and in that case
exercise any of the powers of exclusion
conferred by sub- paragraph (a) of this
paragraph .
If the Contractor notifies the Superintendent
in writing that he is unable or unwilling to
complete the Works , or to remedy the
default , refusal or neglect stated in the
notice in writing referred to in the first
paragraph of this sub-clause , the principal
may act in accordance with the provisions of
sub-paragraph (a ) or sub-paragraph ( b ) of
the last preceding paragraph , as he thinks
fit . ”
On 26 May 1986 the Contractor delivered a
letter which said , in regard to CN 85231 , inter
alia: it was willing and able to complete the
Contract within a reasonable time; it had twenty
employees ten hours a day , six and in some
cases seven days a week ; it considered the
action contemplated would be repudiation of
contract and said that it would claim for
payment on a quantum meruit basis for work
carried out if the Principal took the threatened
action; it preferred to be left alone to complete
the works. The reference to the number of

—
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employees was to those employed under both
contracts. In the circumstances there can be
little doubt that the relevant officers of the
Principal understood this.
On 27 May 1986 Mr Hall informed Mr
Bagust of certain matters concerning the
Contract but did not give him a complete
picture of the extent of the work which had
been done in the days following the service of
the notice to show cause; also , his advice was
given on the footing that the extended date for
practical completion was 7 March 1986. Mr
Hall recommended cancellation of both
contracts .
Mr
Bagust
in
turn
a
prepared
recommendation for Mr Connor. He was the
officer, senior to the Superintendent , who had
an appropriate delegation of authority from the
Minister to make final decisions to terminate
contracts and sign the appropriate notices.
Mr Connor , in considering Mr Bagust 's
recommendation was not aware of the bearing
that the non -supply , until mid April 1986, of
parts required to be supplied to the Contractor
by the Principal would necessarily have upon
the extended date for practical completion nor
was he aware that since the service of the
notices to show cause the Contractor had
increased the work force , was working longer
hours and had brought in a new , highly
experienced foreman .
'

Mr Connor signed notices to the Contractor
dated 29 May 1986 stating that the Principal
took over the whole of the work remaining to
be completed and excluding the Contractor
from the sites. The notice concerning CN
85231 was apparently served on the Contractor
on 30 May 1986. Later that day the Contractor
vacated the site .

In regard to each Contract the Contractor
treated the action taken by the Principal as a
wrongful repudiation of the Contract , advised
that it accepted the repudiation , itself then
asserted that it rescinded the Contract , and then
began arbitration proceedings under cl 45 of the
Contract .
Arbitration of CN 85311 and appeal . The
arbitration under CN 85311 went ahead first.
The Arbitrator published an award in favour of
the Contractor on 10 September 1987 . Smart J
granted leave to appeal . The appeal was heard
by Brownie J , who delivered judgment on 15
February 1989. ( I will call this unreported
© 1992 CCH International
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decision Renard No 1 . ) In his reasons Brownie J
considered a number of questions going to both
the technicalities and the substance of the
matter.

One of these was whether consideration of
the validity of the relevant notice involved a
question of law or of fact . If the latter , no
appeal lay . It was submitted that there was an
implied condition in the contract that a notice to
show cause under cl 44 would only be given by
the Principal acting reasonably . It was said that
to decide whether there had been breach of this
condition was not to decide any question of
law .
Brownie J rejected this argument on the
footing that the alleged implied term could not
be implied , but went on to say:
“ That is not to say that the principal may
issue a notice under cl 44 and then eg cancel
the contract for any trivial breach by the
contractor of the provisions of the contract .
The clause authorises the giving of a notice
upon ‘any ' default , refusal or neglect as
there defined , but it is at the next stage ,
when the principal decides whether or not to
exercise its further powers, that the principal
is required to act reasonably . Putting it
another way there is an implied condition
that the principal will act reasonably , but
only at the point where the decision is made
whether or not to exercise the further
powers there granted ." (at 11 )
Later in his reasons Brownie J returned to the
matter of reasonableness. The Contractor, in
anticipation that Brownie J would find (as he
did ) that the Arbitrator had erred in law in a
number of respects , had argued that
notwithstanding such errors , the award should
stand . The basis on which this was put appears
from the following passage in Brownie J ’ s
reasons:
“ The parties were in agreement that a
decision by the principal to cancel the
contract , under the provisions of cl 44, must
be made on a reasonable basis. It was
submitted that the award could be justified
on the basis that the Arbitrator had decided
that the plaintiffs decision was not made
reasonably . The Arbitrator did say that , but
his decision to that effect is tainted by the
errors of law already mentioned , and I do
not see how I can take the existing findings
and , as it were , substitute a finding of fact
on my part , or a finding of mixed fact and
Doyles Dispute Resolution Practice — Asia
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law , that the plaintiff acted unreasonably ."
(at 19)

Brownie J remitted the proceedings to the
Arbitrator for reconsideration . Subject to one
possible qualification , in view of Brownie J ’ s
reasons and the way the proceedings had been
conducted , the Arbitrator , when further
considering the matter, would inevitably regard
himself as required to decide whether the
Principal had validly taken over the work under
sub-cl 44.1(a ) , by reference to the
reasonableness (or not ) of the Principal ’s
decision to do so.
The possible qualification is that it may have
been open to the parties to ask the Arbitrator to
decide the remitted issues on some other basis,
or for one party to try to persuade the
Arbitrator , notwithstanding that the other party
opposed the proposal , to use a different
criterion . In the latter event , it may not have
been right for the Arbitrator to accept such a
submission , but it is unnecessary , for purposes
of the present appeal to decide the point . The
position I am looking at is where there is no
request of either kind .
Similarly , the same Arbitrator, when dealing
with CN 85231 , in view of the identity of the
parties and high degree of similarity in the facts
and the issues, could only rationally approach
that arbitration on the same basis , unless he
could , for good reason , be persuaded to do
otherwise .
Arbitration of CN 8523 J . The hearing of the
arbitration in regard to Contract No 85231
began on 5 June 1989.
Although at a preliminary conference the
parties had agreed there should be no legal
representation at the arbitration , when the
hearing began the Principal applied for leave to
have such legal representation . This was
opposed by the Contractor . The Arbitrator
refused the application .
Nevertheless , an employee of the Principal
named Mr Byrne , who was a solicitor , was
permitted to be present at the proceedings and
help the engineer who was conducting them for
the Principal . From time to time , rather than
require the engineer, Mr Shestovsky , to relay
things that Mr Byrne was saying to him , the
Arbitrator permitted Mr Byrne to address him
directly on legal matters.
Mr Shestovsky had the principal conduct of
the proceedings for the Principal , examining
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and cross-examining witnesses and making
submissions on factual matters as the
proceedings went along as well as dealing with
a number of legal questions.
In the arbitration of CN 85211 , some
technical questions concerning the form of the
notices to show cause and of exclusion had
been decided in favour of the Contractor by the
Arbitrator and , in the appeal , in favour of the
Principal by Brownie J . Because of this , in the
arbitration of CN 85231 the Contractor, who
was principally represented by one of its
directors , Mr L. Rutherford , conceded that the
notices had been properly signed and served .
He then asked Mr Byrne a question about
whether the notices were to be treated as valid .
The transcript records the reply:
“ MR BYRNE: No, that is a matter for the
arbitration . The validity of the notice was on
the basis of whether or not the
circumstances justified us issuing those
notices , not so much who signed them . That
is what we are here to decide , whether or
not it was appropriate for the department ,
bearing in mind what was happening on the
site , to issue those notices.
ARBITRATOR : That is a matter for the
arbitration . However, the matter of signing
and service is cleared up . Do you want to
say anything else by way of preliminary
matters?” (Transcript (T) 11 , Appeal Book
( AB ) 38 )
This took place on 5 June 1989 , immediately
before the Contractor began to give evidence in
its case in chief . Mr Byrne’ s response seems to
me to have been fully appropriate in light of the
way the proceedings before Brownie J had been
conducted and decided ; and in the proceedings
as they went forward from that point , the issue
of “ appropriateness” ( stated in different forms )
was fought . This appears clearly from the
record of the evidence and also from what
happened on 13 June when various
amendments were permitted by the Arbitrator
to be made to the Statement of Claim .

“ .. . unreasonable for The Respondent [ the
Principal ] to allow The Claimant [ the
Contractor] to carry out the works of The
Contract for months during which the most
difficult , unprofitable and tedious part of the
works were constructed and then allege an
unsatisfactory rate of progress and exclude
him from the site during the final weeks of
the works , when it was quite evident to a
reasonable person that The Claimant was
willing and able to complete the works , and
would do so within four to six weeks. This
exclusion , which prevented him from
completing that which he had bargained for,
was unreasonable and lacking in ‘good
faith’ .”
Mr Shestovsky objected to this amendment
on the ground ( inter alia ) that it was totally
new . The Arbitrator agreed , but overruled the
objection , saying that the new paragraph
pleaded matter “ basically covered by the
evidence that the claimant already has gone
through in his evidence so far ” (T 36 , AB
251 ) . This observation was factually correct .
Indeed , that both parties had been treating
what was raised by the new par 25 as one of the
central parts of the arbitration is abundantly
clear from the transcript of the evidence and
proceedings. Evidence and opinion were given
throughout the proceedings about the
reasonableness of the Principal 's actions of
both 20 and 30 May: see for example T 113 ,
AB 133; T 119 , AB 139 , where Mr Shestovsky
cross-examined one of the Contractor' s
his opinion of the
witnesses about
unreasonableness of the Principal 's actions; T
123, AB 143; T 129, AB 149; ( these are
references to some of the evidence on 6 and 7
June 1989 ) . The same theme appears at T 188 ,
AB 206 (8 June ); again at T 302, AB 320 ( 15
June ).

One of these was the inclusion of a new
paragraph 25. This alleged that at the time of
what the statement of claim called “ The Act of
Exclusion ” , the principal was in breach of
fundamental terms of the Contract in that , inter
alia, by failing to accept that the Contractor's
rate of progress during the month of May
he
acted
due
diligence ,
constituted
unreasonably and that it was :

“ The respondent will be leading evidence to
establish that its conduct in the
administration of the contract was
professional and reasonable; that it made
fair and reasonable decisions in granting
extensions of time; that it gave the
contractor every reasonable opportunity to
complete on time and for a reasonable
period after the date of practical completion .
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It was on 15 June that the Contractor
completed its case and Mr Shestovsky very
briefly opened the case for the principal .
Amongst other things he said :
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We will also seek to establish that the
respondent had more than reasonable
grounds for deciding to issue a show cause
notice as the result of the contractor’ s poor
progress in completing the works, and that
the contractor failed to show cause in that he
offered no sufficient reasons to generate
confidence of a date for practical completion
of the works, thus leaving the principal with
no reasonable alternative but to take over
the works . ” (T 303-4, AB 321 -2)
One of the Principal’ s witnesses was Mr
Bagust , the Superintendent. On 23 June , in his
evidence in chief , he explained why he thought
the circumstances “ warranted the issue of the
further show cause notice ” and why he came to
the conclusion that the Contractor did not show
cause both at T 452 , AB 404. Mr Shestovsky
asked him what he understood the Contractor
was required to do to show cause to which he
replied:
“ By some demonstration that he had
proceeded with the work at a rate and in a
manner that was satisfactory. ” (T 453, AB
405 )
Extensive parts of this evidence were directed
to showing that there were sound reasons for
Mr Bagust’ s conclusion that the Contractor had
not shown cause .
In cross-examination , Mr Rutherford began
to ask Mr Bagust questions concerning the
administrative practices in his office . Mr Byrne
questioned the relevance of this, as did Mr
Shestovsky . The Arbitrator then said:
The
of
question
ARBITRATOR:
administrative practices in the department
concerned with the administration of this
contract is relevant. What needs to be
decided is whether the contract was
repudiated or not , or whether it is still on
foot . One of the factors that need to be taken
into account is whether the contractor was
excluded from the site reasonably . ” (T 456 ,
AB 408)
This was on the ninth full day of the hearing
of the arbitration ( 23 June ). The Arbitrator’s
remark reflected a principal issue to which
evidence and argument had throughout been
directed , and no objection or query concerning
his remark is recorded in the transcript .
The remainder of the hearing continued on
the same footing: see for example in the
evidence of Mr Bagust at T 462 , AB 414; T
463, AB 415; and T 465, AB 417 .
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The evidence came to an end on the next day
of the hearing, 26 June 1989. Mr Shestovsky
then handed up written submissions in a sixteen
page document ( set out at AB 814-829 ) about
which the Arbitrator asked questions. Some
were answered by Mr Shestovsky , some by Mr
Byrne . To Mr Byrne the Arbitrator (at T 512 ,
AB 462) said that he had difficulty with the
following paragraph (on p 4 of the Principal ’ s
written submissions , AB 817 ):

“ The Respondent says that the decision of
the Principal to take over the work was
made on a reasonable basis but that is not a
condition of its validity . The Respondent
says that on a strict interpretation of the
Contract , the Principal has a right to take
over the work if the Contractor fails to
satisfy the Principal as required by Clause
44.1 of NPWC3. The test is a subjective test
not an objective test. It is only if the
Arbitrator decides that it is an objective test
that the Arbitrator proceeds to decide the
reasonability issue . ”
The Arbitrator’ s difficulty was with the idea
of the “ subjective test ” (T 513, AB 463). He
asked what was meant by “ a subjective test ,
and not an objective test?” :

“ MR BYRNE: I think that we had to
nominate one or the other .
ARBITRATOR: You have to explain what
you mean .
MR BYRNE: When you look at the general
conditions of contract , clause 34.1 talks in
terms of ...

ARBITRATOR: Do not you mean clause
44.1 ?

MR BYRNE: Yes , I understand that , but the
take-over notice has to be interpreted in the
context of slow progress. Clause 34.1 deals
with the matter of progress. In the first
sentence of clause 34.1 it provides, ‘The
contractor shall proceed with the work under
the contract at a rate of progress and in a
manner satisfactory to the superintendent .'
The word ‘satisfactory’ , we argue , is a
subjective test as opposed to an objective
test . In the event that you find it is not
subjective, Mr Arbitrator, we would say that
it has to be an objective test . The
submission says that if it is an objective test ,
the question of ‘reasonable ’ has to be
considered .
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ARBITRATOR: Can you describe what an
objective test might be ?
MR BYRNE: An objective test would be
not
what another person might consider
your own personal view , but taking advice
from a range of others to form an objective
test .
ARBITRATOR: All right . I hear what you
say , but I must say that I am not much
wiser.
MR BYRNE: Can I put it this way: I might
have a view about a certain thing . That is
my subjective view . However, if I form that
view after taking a consensus of opinion
from everyone else and moderated my initial
view , that would become an objective view .
ARBITRATOR: You could only do that if
you set out to take opinions from X number
of persons, where there is an odd number of
people, and you accept whatever the
majority says. Is that what you mean ?
MR BYRNE: Yes."
The arbitration award in CN 85231. In July
1989 the Arbitrator published his award , dated
17 June 1989. The facts I have so far stated are
all based directly or indirectly on facts found by
him in his award with the exception of the
matters from the transcript of the proceedings
that I have extracted , paraphrased or referred
to . I have mentioned the transcript matters only
to show how the question of reasonableness
arose in the proceedings and the way in which
the parties treated it as an issue .
In his award , the Arbitrator set out the
history leading to the dispute between the
parties , which I have partly abstracted earlier .
Having recounted the history , he then
considered , as during the hearing he had
repeatedly said he was going to do , without
objection or demur by either party , whether the
Principal had repudiated the Contract as the
Contractor alleged . His reasoning and ultimate
fact finding were as follows:
“ So far as communications between the
Gosford office and Mr Bagust in Sydney in
relation to the desirability of issuing show
cause notices is concerned , the running from
Gosford seems to have been taken up almost
exclusively by Mr Hall . Mr Bagust seems to
have relied very much on Mr Hall for
information needed to assist him in the
performance of his contractual duties as

—
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Superintendent . Attention should be drawn
to a number of matters which have been
raised in this arbitration .
1 . In evidence Mr Bagust indicated that
he understood that both caissons had
been completed by 19 February 1986 .
The facts are ( Ex C35):
The plug in the caisson at WS 13 was
poured on 21 March 1986.
The plug in the caisson at WS 12 was
poured on 8 April 1986.

As a result of that misunderstanding Mr
Bagust would have had a completely
inaccurate picture of the progress which
could reasonably have been expected
from the Contractor by the date of issue
of the second show cause notice , 20 May
1986.

2. The Principal was required under the
Contract to supply certain materials to
the Contractor . Some of those materials
were not made available to the
Contractor until 15 April 1986. Under
those circumstances the Contractor was
entitled to a significant extension of
time , say , to at least 30 April 1986.
Under clause 35.4 of the General
Conditions of Contract the Superin tendent had power to grant such an
extension of time , even in the absence of
an application being made therefor by
the Contractor . Under circumstances
where the issue of a show cause notice is
being considered those facts should have
been brought to the attention of Mr
Bagust who believed that the extended
date for completion had been properly
determined by the Superintendent’ s
Representative to be 7 March 1986.
3 . In his letter to the Superintendent of
15 May 1986 Mr Hall advised that he
considered it unlikely that the work
under the Contract would be completed
by the Contractor before late July /early
August 1986. In order to present a
balanced picture Mr Hall should in my
opinion have provided Mr Bagust with
an estimate of how long it might take to
complete the work under alternative
arrangements. He neglected to do that . It
is a matter of record now that the work
was not completed until on or about 20
August 1986.
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4. In his letter to the Superintendent
dated 15 May 1986 Mr Hall also stated
and
materials
of
standard
that
workmanship was being compromised
by the Contractor . In view of Mr
Nasser’ s evidence to the effect that any
the
Contractor’ s
of
criticisms
workmanship contained in the Site
Instructions issued to it were promptly
rectified , Mr Hall 's comment would
appear to have been unfairly prejudicial
to the Contractor .
5 . Events on site subsequent to the issue of
show cause notice
( i ) I have already alluded to the fact
that Mr Hall provided Mr Bagust with
an incomplete picture of the steps
taken by the Contractor to increase
the number of men employed on the
Contract
during
the
period
immediately following the issue of
the show cause notice . There was
also evidence before me that longer
hours were being worked . Mr Hall
made no reference to that in his
Report .
( ii ) Nor did Mr Hall mention in his
Report to Mr Bagust that the
Contractor had brought onto the site ,
in the person of Mr Dermot
Dempsey , a very experienced general
foreman who had taken charge of the
work . Perhaps Mr Hall was unaware
of that . However in the circumstances
of that time he should have ensured
that he became fully aware of all such
developments and that he reported
fully thereon to Mr Bagust .

delegation of authority from the Minister,
makes final decisions to terminate contracts
and sign the appropriate notices. I regard
that as an admirable procedure . But implicit
in those arrangements is that the delegated
officer
makes sufficient
independent
enquiries of his own before committing the
Minister to such a drastic step which he
must well know will cause lasting damage
to a Contractor’s reputation .

As mentioned earlier in these Reasons , Mr
Bagust , on 29 May 1986, wrote a
memorandum to Mr Connor recommending ,
in the first instance , that the Contract be
cancelled , but later in the day after Mr
Davenport had proffered some legal advice ,
that the work be taken over by the Principal
and the Contractor excluded from the site .
Mr Connor accepted Mr Bagust’ s
recommendation on the same day and
signed the requisite notice .
At the arbitration hearing I was informed
that the Principal has internal procedures
whereby one of its officers , senior to the
Superintendent , but having an appropriate

4. What evidence do we have , if any , of
attempts by the Contractor to lift its
performance on site subsequent to the
issue of our show cause notice? (The
answer should have been ‘He has
increased the workforce , is working
longer hours , and has brought in a new ,
highly experienced foreman . ’ )

Doyles Dispute Resolution Practice — Asia

As mentioned above Mr Bagust ’ s
recommendation to Mr Connor was based to
some extent on his own misunderstanding of
certain relevant matters , and also very
largely on unfairly misleading , incomplete ,
and prejudicial information supplied to him
by Mr Hall . Under the circumstances, Mr
Connor , without conducting some enquiries
of his own , had no chance of coming to a
just decision .
Some of the questions I believe Mr Connor
should have asked are, for example ,

1 . Have we granted the Contractor all the
extensions of time to which it may be
entitled ? (The answer should have been
‘No’ . )

2. How much sooner , if at all , will the
work be completed if we take the work
away from the Contractor? (The answer
to this unasked question , with the great
advantage of hindsight , would have been
‘No sooner ’ . )
3. Do we have any evidence of the
Contractor’ s unwillingness to comply
with our reasonable Site Instructions
concerning standards of workmanship?
(The answer should have been ‘No’ . )

Had he continued further with his enquiries ,
Mr Connor would perhaps have discovered
that the Contractor had almost completed all
the difficult and tedious work and was about
to enter the home straight , so to speak .

He would also no doubt have discovered
that the Contractor knew it was behind time
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and accepted that it would be subject to the
damages.
liquidated
of
imposition
Notwithstanding that , it had expressed a
strong desire to be allowed to complete the
work .
Having regard to all the above facts and
circumstances I have concluded that the
Principal was unreasonable in exercising its
power to take over the work and exclude the
Contractor from the site . The Principal ’s
action under the circumstances amounted to
a repudiation by it of the Contract . ”
The Arbitrator went on to hold that the
Contractor was entitled to recover on a
quantum meruit . After explaining how he
calculated the sum to be awarded on this basis,
inclusive of interest to the date of the award ,
and dismissing the Principal ’ s cross-claim , he
made an award in the Contractor 's favour of
$285,024.60 plus interest at the rate of 17 % per
annum on so much of that sum as remained
unpaid after the date of the award . He ordered
the Principal to pay the costs of the award to
the Contractor .
III . Appeal to Cole J
Application for leave to appeal granted by
Cole J . The Principal , by summons dated 10
August 1989 sought to set aside the Arbitrator’ s
award , pursuant to s 42( 1 )( a ) of the
Commercial Arbitration Act 1984 , for technical
misconduct; the Principal also sought leave
under s 38(4) of that Act to appeal from the
award . Cole J heard the summons . He declined
to set aside the award under s 42.
However , he granted leave to appeal in
regard to a number of questions which the
Principal had submitted were questions of law
arising out of the award and substantially
affecting the rights of the Principal . This
needed to be made out , pursuant to s 38(5) of
the Commercial Arbitration Act , before the
court could grant leave to appeal .
Cole J upholds appeal . The questions argued
in the appeal to Cole J came under two heads.
The first concerned the Arbitrator 's conclusion
that the Principal was unreasonable in
exercising its power to take over the work and
exclude the Contractor from the site; this
conclusion meant the Arbitrator took the view
that the unreasonable exercise of the power was
in breach of contract. The second head
concerned the proper method of calculation of
the amount to be paid to the Contractor under
its quantum meruit claim .
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Cole J upheld the Principal ’ s appeal under
the first head . The steps in his reasoning were:
1 . clause 44.1 did not carry an implied
obligation upon the Principal that the power to
take over the work and exclude the Contractor
from the site must be exercised reasonably ; 2 .
the provision did require the Principal to give to
any representations by the Contractor in answer
to a show cause notice ‘‘bona fide, proper and
due consideration ” (at 18 of his reasons, AB
847 ); but no more: he said a little later ‘‘All
that is required is a bona fide consideration of
such submissions ” (also at 18 , AB 847 ); 3. the
Contractor did not submit there had not been a
bona fide exercise by the Principal of the
powers under cl 44.1 , this concession including
the Principal ’ s consideration of the Contractor's
response to the show cause notice ( 24, AB
853 ); 4. it followed the Principal was not in
breach of any contractual obligation .

It is also possible that Cole J accepted a
further argument of the Principal to the effect
that so long as the Principal had not decided
abusively or in bad faith to exercise the cl 44.1
power, then even if the exercise was
unreasonable, that could not amount to
repudiatory behaviour (see 15 , AB 844 and 23,
AB 852) .
On Cole J ‘s view of the first head of appeal ,
the Contractor was not entitled to any recovery
against the Principal , and the point concerning
the method of calculation under the quantum
meruit claim did not arise. In regard to this
however , Cole J recorded that he would have
been against the Principal if he had had to
decide the point . He referred to detailed reasons
he had given for this opinion in Jennings
Construction Ltd v OH & M Birt Pty Ltd
( unreported , 16 December 1988 ).
Because of the opinion he had reached on the
Principal ’ s first point Cole J remitted the award
to the Arbitrator for reconsideration , directing
him to enter an award in favour of the Principal
upon the Contractor's claim , and to consider
further the Principal’ s cross-claim against the

.

Contractor .

—

IV . Appeal to the Court of Appeal first point
A preliminary problem emerges . Leave to
appeal to this court was granted on 19 February
1990 . The appeal came on for hearing on 19
June 1991 . Argument centred on the proper
construction of cl 44 , as it had done before
Cole J . The court reserved its decision on 20
June 1991 .
© 1992 CCH International
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As I earlier mentioned , in subsequently
reviewing the construction arguments the court
became curious about why it was that the
Arbitrator did not seem to have dealt with the
question on which the subsequent appeal from
him was decided . That curiosity led to an
examination of the course of the hearing before
the Arbitrator which I have outlined . That then
prompted the question whether, before leave to
appeal was granted in the first place , against the
use by the Arbitrator of the criterion of
reasonableness that he adopted , consideration
should have been given to the question whether
such a contention was open to the principal in
any appeal .

It seemed to the court to be at the very least
strongly arguable that the point upon which the
principal succeeded before Cole J had never
been taken before the Arbitrator. On the
contrary , the materials previously set out
indicated that the basis upon which the
Arbitrator
decided
the
of
question
reasonableness reflected a principal issue joined
between the parties before him; that is , it
seemed that the parties actively asked the
Arbitrator to decide the question on the basis
upon which he did , each party adducing all
evidence it chose relevant to the issue , no
submission ever being made tending to indicate
to the Arbitrator that either party contended
there was anything wrong with that approach .
If this were correct , then the case would seem
to be a classical example where the point
should not have been allowed to be taken on
appeal .
This concern of the court was complicated by
the fact that , so far as the court could see , the
objection which suggested itself as arguable
was not put to Cole J ; neither had it been raised
in this court . Nevertheless , if the objection had
merit , then it would seem to be one that ,
notwithstanding its not having been raised
before Cole J or this court , should be looked
into by this court . By proper procedures under
the Commercial Arbitration Act a lengthy
arbitration had been heard by the Arbitrator , the
parties having chosen to do without legal
representation . If the parties did join in asking
the professional engineer non -lawyer Arbitrator to decide their dispute by reference to a
particular criterion , it would seem singularly
inappropriate for one of them later to approach
the court and claim to be entitled to the
opposite result from that reached by the
Arbitrator by complaining that the criterion
Doyles Dispute Resolution Practice — Asia
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agreed to by the parties , by which he decided a
significant part of the case , was a wrong
criterion .
On the other hand , there might well be
materials in the appeal papers that the court had
missed , or matters extraneous to the appeal
papers of which the court was not aware ,
explaining why the point was not taken before
Cole J or in this court and why , perhaps , this
court should not be concerned with it .

Further argument on the preliminary point .
The court therefore communicated a number of
questions to the parties with a view to finding
out what the position was on the matters
mentioned . As a result , further written
submissions were lodged with the court , and
there was further oral argument on 30 October
1991 , followed by an application by the
Minister , heard on 25 November 1991 , for the
reception of further evidence in the appeal .

In the course of argument on 30 October
1991 , the following things happened:
1 . The Contractor and the Principal agreed
that , contrary to the impression the court
had tentatively formed , before the Arbitrator
the Principal had submitted that there was
no obligation upon him to act reasonably in
exercising the power under cl 44 of the
contract to take the works out of the hands
of the Contractor . However, neither party
was able to point to anything in the hearing
before the Arbitrator indicating such a
submission was being relied on prior to 26
June 1989 , when the Principal 's written
submission , were handed up, ( AB 817 )
which contained the paragraph on p 4 which
I have earlier set out in full . Nor was either
party able to point to any discussion of that
submission other than Mr Byrne's answers
to the Arbitrator ' s questions ( at T 512-3,
AB 462-3) which I have also earlier set out
in full .
2. It also became clear that no objection had
been raised by the Contractor before Cole J
to the Principal ’s seeking leave to appeal on
the footing that reasonableness of the
Principal ’ s decision to take over the works
was not a condition of its validity .
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3. Counsel for the Principal was then asked
whether , if (a ) the court concluded that at
the arbitration the point which Cole J
subsequently decided in the Principal ’s
favour was either not litigated or not
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sufficiently litigated to make it safe for leave
to be granted for the point to be argued on
appeal and ( b) the Contractor had not made
any such submission to Cole J , it would be
open to this court in the appeal from Cole J
to examine the question whether leave
should have been granted by Cole J on that
point . Counsel answered that it must be
open to this court to examine that question ,
because to do otherwise would be to deny
justice to the Contractor . I record counsel ’s
answer , not with a view to treating it as a
concession upon which the court should
operate , because I have reached the same
opinion independently , and will be acting on
my own opinion rather than any concession ,
but to explain why I do not think it
necessary to examine the matter in any
depth , and also to give appropriate
acknowledgement to what seems to me to
have been a fair and honest answer on the
Principal ’ s part .

At the end of the submissions put on 30
October 1991 , the court was still concerned to
be sure that all materials relevant to the no
obligation to be reasonable point had been
drawn to the court ' s attention , and invited the
parties to go through all the materials recording
what took place before the Arbitrator and to
give the court any further relevant references by
4 pm on 4 November 1991 .
Notice of Motion by Principal . It was the
parties’ response to this invitation which led to
the filing , on 13 November 1991 , of the Notice
of Motion by the respondent Principal which
was returnable , and heard , on 25 November
1991 . This asked that the hearing of the appeal
be re-opened and that the Principal be granted
leave to adduce further evidence , being that
contained in an affidavit of Mr Shestovsky
sworn 4 November 1991 .
The Principal was prompted to do this in the
following circumstances. The Contractor filed ,
on 4 November 1991 , a short note dated 3
“ Appellant 's
1991
November
headed
additional references ” , in which two pages of
the appeal books were drawn to the court’ s
attention , which did not add materially to the
court ’ s understanding of the matter . Also on 4
November there was filed with the court by the
Principal a document entitled “ respondent ’ s
further submissions ” . These referred to an
affidavit sworn by Mr Shestovsky on 4
November 1991 , which , as it happened , was
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filed on the following day . To this affidavit
there were annexed copies of the Notice of
Reference to Arbitration dated 26 June 1986 ,
the original Points of Claim , dated 8 May
1987 , and eight letters between the parties
which , in the main , requested particulars and
answered such requests and contained some
argumentative material . The latest of the letters
was dated 29 October 1987 . These documents
showed what the issues were between the
parties in a general way , although the overall
result of the documents was not in all respects
clear.
The Principal ' s further submissions of 4
November , based on Mr Shestovsky ’ s affidavit ,
were that , ( i ) the Principal had claimed in its
defence that even if the exclusion of the
Contractor from the site was not in exercise of a
right under cl 44 it was an erroneous but bona
fide view on the construction of the contract
and therefore did not amount to repudiation; ( ii )
in the correspondence concerning particulars
the Contractor had asserted ( in effect ) that it
was not open to the Principal to rely upon a
bona fide but erroneous construction of the
contract to which the Principal had responded
by asserting that in excluding the Contractor
from the site the Principal had at all times acted
bona fide; and ( iii ) that Cole J had adopted that
argument of the Principal in his reasons when
he had said that a bona fide and purported
exercise of the power indicated reliance upon ,
rather than repudiation of , the contract .
When the Contractor became aware of the
Principal ’ s latest submission , it objected that
Mr Shestovsky’ s affidavit of 4 November 1991
contained new evidence . It was to overcome
this objection that the Principal filed the Notice
of Motion which was before the court on 25
November 1991 .
At this hearing , the court indicated that it
would give its decision on the matters raised by
it at the same time as giving judgment in the
appeal . The parties were not in full agreement
about how much of the material in Mr
Shestovsky ’ s affidavit had been before Cole J ,
but counsel indicated they should be able to
agree on that matter . Leave was given to file an
agreed document by Friday , 29 November,
together with any final submissions the parties
might wish to put in writing.

In the event no agreed note was filed .
However , both parties lodged brief written
submissions.
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The Contractor 's submission of 29
November asserted that except for the amended
points of claim the materials annexed to Mr
Shestovsky’ s affidavit were not tendered before
Cole J . This submission then elaborated reasons
why the material should not be taken into
account by the court . The main point was that
the documents could not assist in helping the
court decide what it was that was actually
fought before the Arbitrator. A submission was
also made concerning a concession which the
Principal contended had been made by the
Contractor before Cole J . I will come back to
this matter later.
The Principal 's submissions of 29 November
1991 did not assert that the material which the
Contractor claimed had not been before Cole J
had in fact been put before him . It pointed out
that the material was being put before the court
in response to the court ’ s concern about the
nature of the issues argued before the
Arbitrator, and it also referred to the matter of
the concession which I will come back to later.

From what the court was told on 25
November about what had been before Cole J ,
and in light of what happened on that day and
what was later contained in the written
submissions of 29 November, it seems to me
that the appropriate inference is that , as the
Contractor contended , the materials annexed to
Mr Shestovsky’ s affidavit of 4 November 1991
were not tendered before Cole J , except for the
amended points of claim .
Orders pursuant to Notice of Motion . I also
think the Contractor was correct in asserting
that the material the subject of the Principal ’ s
application did not fulfil the requirements
usually necessary for the admission of evidence
under s 75A of the Supreme Court Act ;
however , I nevertheless think that the orders
sought in the Principal’ s Notice of Motion
should be made, so that the court can consider
the documents in question .
This is not because the documents are
evidence in the usual sense , but because they
are material which enables this court to form a
clearer and more certain view of what happened
in the proceedings before the Arbitrator . Since
the court is considering the question whether a
point which proved to be decisive before Cole J
was properly open to be taken before him by
the Principal in view of what had happened
concerning that point before the Arbitrator, it
Doyles Dispute Resolution Practice — Asia
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seems to me that it must be right for the court
to be able to inform itself as fully as possible of
the way the matters which were in issue before
the Arbitrator came to be the subject of contest
between the parties and also to inform itself of
what matters were not the subject of contest
before the Arbitrator .
Effect of further materials . However , once
the disputed material is looked at , it seems to
me to confirm the soundness of the Contractor’s
submission that it does not support the
Principal 's argument that the no obligation to
be reasonable point was really in contest before
the Arbitrator as the evidence and argument
before him fell out . I think the further materials
show that up to the date in October 1987 when
the last of them went from the Principal to the
Contractor the no obligation to be reasonable
point was certainly potentially available to the
Principal . It was after that date that the appeal
concerning CN 85211 went forward before
Brownie J in the way and with the result earlier
summarised . Then followed the course of
events once the hearing of the arbitration of CN
85231 got under way which , consistently with
what had happened before Brownie J , narrowed
the issues in the way I have earlier set out. In
the result , the point was not mentioned in the
hearing involving CN 85231 until after the
evidence in that arbitration was complete , and
then only in the very limited way that appeared
on p 4 of the Principal ' s written submissions set
out at AB 817 and in the brief discussion at T
512-3, AB 462-3, which I have earlier
reproduced .
One particularly significant thing about the
short and obscure submission then so belatedly
made is that it did not question Brownie J ’ s
statement in Renard No 2 that there was an
implied condition that the Principal act
reasonably in deciding whether or not to
exercise his powers under cl 44.1 . It bears
repeating that this was said in regard to the
same clause as that under consideration in the
arbitration of CN 85231 , the parties were the
same , the Arbitrator was the same , and the
arbitration of CN 85231 came on for hearing
some months after Brownie J ’ s decision .
Further, that decision and the reasons for it
were mentioned during the arbitration of CN
85231 , it is plain from various observations
appearing in the transcript that the Arbitrator
thought he should act on what Brownie J had
said , and , in the Principal ’ s written submissions
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reliance was placed in various aspects of them
upon a number of things that had been said by
Brownie J .
Conclusion on preliminary point . Having
now had the benefit of the parties’ submissions
on the way the proceedings were conducted
before the Arbitrator, and having reviewed the
transcript of what took place before the
Arbitrator , the opinion I have reached is that
from the time the hearing began before the
Arbitrator and the Contractor opened its case to
him , one of the issues which the Arbitrator , by
the conduct of the parties , was led to believe he
must decide in order to determine whether the
Contractor had made good its case , was
whether the Principal had acted reasonably in
deciding whether or not to exercise the powers
under cl 44.1 after considering whether the
Contractor had shown cause in response to the
notice under that clause . The Arbitrator was led
to consider this issue , in my opinion , by the
entire conduct of the proceedings by both
parties, the Arbitrator and the parties accepting
for the purpose that what Brownie J had said in
his reasons of 15 February 1989 provided the
relevant criterion .
The reason why the decision of the issue was
a matter essential to the determination of the
Contractor’ s claim was that the Arbitrator took
the view that if the power to exclude the
Contractor had not been exercised reasonably ,
then it was not open to the Principal to rely
upon his exercise of the power with the result
that the purported exercise of the power was
repudiatory conduct on the part of the Principal
which the Contractor was entitled to accept ,
thus putting the contract at an end because of
the Principal ’ s wrongful conduct and entitling
the Contractor to claim damages from the
Principal because of the coming to an end of
the contract. Further , in my view , the only sign
in the arbitration proceedings of the point upon
which the Principal subsequently succeeded
before Cole J was what I have previously
mentioned , that is, the paragraph in the
Principal ’ s written submissions put before the
Arbitrator on 26 June 1989, and the brief
discussion of it on that day .

In my view , in light of what had happened in
the two arbitrations prior to 26 June 1989 , the
reference to the subsequently successful appeal
point and the discussion of it on that day were
quite inadequate to bring the point to the
Arbitrator’ s attention ; his attempt to ascertain
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from Mr Byrne what was involved in the
relevant paragraph in the written submissions
led to answers which in my opinion were a long
way from making clear the point which later
succeeded before Cole J . Had the point then
been made clear the most obvious thing for the
Arbitrator to say would have been , “ How can
you raise that point now?’’ .
To put the matter bluntly and briefly , the
question of the reasonableness of the
Principal’ s decision was fully contested , at
length , by evidence and argument , in contrast
to the treatment of the subsequently successful
appeal point , which was never relied on or
contested , except in the perfunctory and
unsatisfactory way I have mentioned , with the
result that it was never grasped by the
Arbitrator or dealt with by evidence before
him . One result of this was that the Arbitrator
never had the opportunity to consider the
evidence before him in light of the test as it was
later formulated by Cole J . Had the possibility
of some such test being the correct test ever
been raised in any timely and comprehensible
way before the Arbitrator , not only would he
have been obliged to consider the result of
applying such a test to the material before him ,
the Contractor would have had to consider
whether it would conduct its case differently ,
whether it would seek to adduce evidence both
from its own witnesses and those of the
Principal going to the alternative criterion and
what argument should be put concerning it .
It is quite possible to imagine circumstances
in which one party raises a point not understood
either by the party ’ s opponent or the tribunal
dealing with the matter and yet its being held in
some subsequent appeal proceeding that it was
not the fault of the party seeking to rely on the
point that neither the opponent nor the tribunal
had dealt with it , and further , that a party could
not be deprived of an entitlement to rely upon a
particular point , properly raised , because of the
imperfect comprehension of others .

However , that would only be the situation in
circumstances where , upon a review of all the
materials before the tribunal , the appellate
tribunal was satisfied that the particular point
had been sufficiently clearly raised as to be
comprehensible by a reasonably alert tribunal
and opponent . As I have earlier indicated , in
my view that was not the position in the present
case . I do not think it can be said that either the
Arbitrator or the Contractor should have been
© 1992 CCH International
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aware , from what was said on the Principal 's
behalf in written and oral submission that the
point which subsequently succeeded before
Cole J was a live issue before the Arbitrator.
These conclusions lead to a very awkward
situation . On the view I have formed , it was not
open to the Principal to seek leave to appeal on
the point on which the Principal was granted
leave by , and succeeded before Cole J . Equally
clearly , the Contractor did not raise this
objection before Cole J , who was not directed
to the materials from which the point becomes
clear . There can be no criticism of Cole J for
not investigating a point which was neither
argued , nor so far as I understand it , even
hinted at , before him . As I earlier explained ,
this court only became aware of the point
because curiosity as to how it came about that
the Arbitrator decided the proceedings before
him in the way that he did , led the court to read
the whole of the materials available to it and
then to ask the parties further questions about
them , with the results I have earlier set out .
On my understanding of the case there has
been a most unfortunate sequence of events .
The Arbitrator was in effect reversed by Cole J
for not having decided the case on a particular
basis , when , unknown to Cole J , the Arbitrator
not only had never been asked to decide the
case on that basis , but had , because of the way
the case was conducted by both parties before
him , had no alternative but to decide the case
on the basis that had been fought before him .
Then , before this court , the point I have been
concerned with was not raised by the
Contractor in its appeal . It only emerged in the
manner I have described .
It is a far reaching step to set aside Cole J ’ s
decision on a point not raised before him nor
raised before this court until this court had
drawn the matter to the parties’ attention .
Nevertheless , I have come to the conclusion
that the court should take the step , for two
principal reasons, both of which I have already
touched on .
The first is that a lengthy arbitration was
conducted before the Arbitrator on a basis that
did not permit the point subsequently to be
raised . The second and equally important
reason , is that in the context of arbitrations of
the kind now in question the first reason has
even greater force than in ordinary litigation .
That is because when parties commit
Doyles Dispute Resolution Practice — Asia

themselves to an arbitration before an arbitrator
who is not a professional lawyer but chosen
primarily because of his expertise in another
field , and also commit themselves to
conducting that arbitration without being
represented by professional lawyers , they are
deliberately aiming at reaching finality by an
approach intended to be dominated by
practicalities and to keep legalities to the
minimum properly possible.
The purpose of such an approach can only be
fulfilled if the courts to whom application must
be made for leave to appeal from the resulting
awards are particularly careful to confine any
appeals to matters of law that were in real and
substantial dispute between the parties . The
object of such arbitrations as that in the present
case would be quite defeated if an unsuccessful
party could subsequently raise in an appeal a
point that had never been substantially dealt
with in the arbitration , through no fault of the
arbitrator or the successful party .

It follows, in my opinion , that the appeal
from Cole J should be upheld and his order,
having the effect of directing the Arbitrator to
make an award in favour of the Principal , itself
set aside. This means that the Arbitrator’ s
decision to make an award in favour of the
Contractor is to be restored ; the amount of it
will depend upon what happens to the
Principal 's cross-appeal
concerning
the
calculation of the amount recoverable on a
quantum meruit basis.
V . Appeal to the Court of Appeal

point .

—

second

Should the court consider the original ground
of appeal ? Although I think it would be entirely
appropriate to uphold the Contractor's appeal
upon the ground and for the reasons given in
the preceding section if that could be done
without unfairness to the parties , I do not think
it is possible to follow that course. One
inescapable reason is that if the appeal were
decided solely on the basis already dealt with ,
it seems to me inevitable that the Contractor
would have to pay all the costs of the
proceedings before Cole J and at the least a
considerable part of the costs of the
proceedings in this court . On the other hand , if
the Contractor were to succeed on the basis that
Cole J was in error on the ground asserted in
the Notice of Appeal , then the Contractor
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would be entitled to a much more favourable
costs order .
Implied obligation of reasonableness . The
first step in Cole J’ s reasoning was that sub-cl
44.1 did not carry an implied obligation upon
the Principal that the power to take over the
work and exclude the Contractor from the site
must be exercised reasonably . In this he
disagreed with the construction of the same
clause apparently adopted by Brownie J , which
I have earlier set out .
This point has been considered by three
judges at first instance . The first was Brownie J
in Renard No I , the third Cole J in the present
case . The second was Giles J in Hughes Bros
Pty Limited v Trustees of the Roman Catholic
Church for the Archdiocese of Sydney
( unreported , 21 September 1989) .
The actual point decided in Hughes Bros was
different from that dealt with by Brownie J and
Cole J . It concerned not only the operation of
sub-cl 44.1 of NPWC Edition 3 ( 1981 ) but the
interaction with that provision of sub-cl 44.7 .
This said the Principal “ may exercise the
power conferred by sub-cl 44.1" if ( inter alia )
any proceeding were taken against the
Contractor, being a company , which might
result in its winding up .

The facts were that a subcontractor had such
a proceeding on foot against the Contractor.
The Contractor was contesting that proceeding .
The Principal exercised the power under sub-cl
44.7.
The Contractor claimed that as a matter of
construction the power was not conferred in
regard to a disputed winding up proceeding.
Giles J held against the Contractor on this
argument .
The Contractor 's next submission was that it
was an implied term of the contract that the
power could only be exercised reasonably .
Renard No 1 was referred to.

Giles J found against the Contractor on this
argument also. In his view there was no
implied obligation that the power derived from
sub-cl 44.7 be exercised reasonably . He
pointed out that different considerations applied
to sub-cll 44.1 and 44.7 , saying that in regard
to such sub-cl 44.1 situations as had arisen in
Renard No I he did “ not doubt that , in deciding
whether or not the Contractor had shown cause
to his satisfaction , the Principal must act

U 80-053

reasonably ” but he defined “ reasonably ” as
confined to the sense “ that the Principal cannot
in the face of good cause shown nevertheless
decline to be satisfied and thence exercise the
powers ” .

I have already set out (at 20-21 ) what Cole J
in his turn said in the present case he thought
the obligation upon the Principal was under cl
44.1 .
It is interesting that all three judges thought
that sub-cl 44.1 carried some implied
obligation , although each arrived at a
formulation of the obligation somewhat
different in form from the others.
Questions of construction and different kinds
of implication tend to blur together . In recent
years terms implied in contracts have been said
to fall into two classes the first of which has
come to be called , somewhat misleadingly ,
implication in fact , the second , implication by
law . The so-called implication in fact is really
implication by judge based on the judge’ s view
of the actual intention of the parties drawn from
the surrounding circumstances of the particular
contract , its language , and its purposes , as they
emerge from the language and in the
circumstances. This has been called implication
ad hoc (see Professor Lucke “ Ad Hoc
implications in Written Contracts ” (1973- 1976 )
5 Adelaide Law Review 32 ) , a usage I will
adopt .
It has become accepted that the rules
governing implication ad hoc are those stated
by the Privy Council in BP Refinery
( Westernport ) Pty Ltd v Hastings Shire Council
(1978 ) 52 ALJR 20 , and the High Court in
Secured Income Real Estate ( Australia ) Ltd v St
Martins Investments Pty Ltd ( 1979) 144 CLR
596 and Codelfa Construction Pty Ltd v State
Rail Authority of New South Wales ( 1981 - 1982 )
149 CLR 337. Those rules are that the implied
term must be reasonable and equitable;
necessary to give business efficacy to the
contract , so that no term will be implied if the
contract is effective without it ; so obvious that
“ it goes without saying"; capable of clear
expression; and must not contradict any express
term of the contract: see US surgical
Corporation v Hospital Products International
Pty Ltd & Ors ( 1983 ) 2 NSWLR 157 at 196 ,
and in the same case on appeal , Hospital
Products Ltd v US Surgical Corporation & Ors
( 1984) 156 CLR 41 at 66 per Gibbs CL
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The other kind of implication I have
mentioned is that which is said to be implied by
law . This was analysed by Hope JA , with
whom Samuels JA and I agreed , in Castlemaine
Tooheys Ltd & Anor v Carlton & United
Breweries Ltd & Anor ( 1987 ) 10 NSWLR 468
at 486-490 . Hope JA pointed out that
implication of this kind is different from
implication ad hoc in that the latter occurs in
the circumstances of particular individual
contracts , whereas implication by law is based
on imputed intention as opposed to actual
intention , and implies a term as a legal incident
of a particular class of contract . Hope JA also
said that the requirements for an implication by
law had not been as closely investigated as
those for implication ad hoc; such authoritative
discussion as had taken place indicated that
probably a court , in deciding whether an
implication by law attached to a particular class
of contract which had not previously been held
to be subject to such an implication , should
only adopt the implication if it could be seen
that the type of contract required such
implication as a matter of necessity and also of
reasonableness; however, he left this opinion as
a tentative one , open to further examination in
later cases.

Because of the way the case was decided , it
was not necessary to decide whether necessity
was an essential ingredient of the test to be
applied in determining whether, in regard to a
class of contract not previously recognised as
one to which a particular implied term attaches ,
should be held to be subject to such a term .
In the present case I think both kinds of
implication need to be considered .
Implication ad hoc . The particular words of
sub-cl 44.1 in question in the present case
were;
“ If the Contractor fails within the period
specified in the notice in writing to show
cause to the satisfaction of the Principal why
the powers hereinafter contained should not
be exercised the Principal ... may
(a ) Take over the whole ... of the work
... and ... exclude from the site the
Contractor ... or
( b ) cancel the contract

..."

Brownie J had decided against any
implication concerning the way the Principal
should approach the matter of “ satisfaction ”
Doyles Dispute Resolution Practice — Asia
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under the clause but thought the Principal must
act reasonably in deciding , in the event of nonsatisfaction , whether to exercise any of the
powers . Cole J took a different view with
regard to both these aspects. He was not
prepared to recognise any implication
concerning the exercise of the powers but
thought the Principal could not reach a
conclusion [ that ] the Contractor had failed to
show cause to the Principal ’s satisfaction , in a
case where the Contractor had attempted to
show cause , without giving bona fide proper
and due consideration to the Contractor’s
submissions and to the conclusion that should
be reached upon them .

For myself , I cannot see why a term should
not be implied at both stages; that is , it seems
to me relatively obvious that an objective and
reasonable outsider to this contract upon
reading sub-cl 44.1 would assume without
serious question that the Principal would have
to give reasonable consideration to the question
whether the Contractor had failed to show
cause and then , if the Principal had reasonably
concluded that the Contractor had failed , that
reasonable consideration must be given to
whether any power and if any which power
should be exercised .

In the case of the implication at each stage it
seems to me that all the accepted criteria for an
implication ad hoc , set out above , are clearly
satisfied , with one possible exception . That is
the requirement that the implication must be
necessary to give business efficacy to the
contract so that no term will be implied if the
contract is effective without it . Although I think
this requirement also is satisfied , it is one about
which minds may differ , and it should be given
explicit consideration .
In particular , the content of the word
“ effective ” in the requirement must be
considered . Obviously , the contract in the
present case could have been fully carried out
to the satisfaction of the parties without any
reference to or thought of the terms which in
my opinion are implied in it . That is , in some
circumstances the contract will be effective, in
one sense, without any reference to situations
said to require implied terms .
The question of “ effectiveness’’ will only
come up when a dispute has arisen about the
way a contract is to work , and one party is
saying that a term needs to be implied which
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will produce what that party claims is a fair (or
reasonable , or proper , or just ) way of resolving
the dispute , and the other party is saying that
the contract can work ( which implicitly means
“ for practical purposes ” or fairly , reasonably ,
properly or justly ) without the claimed implied
term . In such cases the opposing parties will
adopt different views of what amounts to
effectiveness so far as their contract is
concerned .

In the present case for example , the
Contractor, using the Arbitrator's findings
would say that there was no business efficacy in
a contract which permitted a principal to
decide , basing himself on
misleading
information , to exclude the contractor from
completing the contractual work , with no
advantage to the Principal and considerable
detriment to the contractor . The Principal
would reply by saying (along no doubt with
many other things) that his object was to get the
particular public works done, he did get them
done and the contract worked appropriately for
him , and in the way he had bargained for,
without the need for implying the terms
contended for by the Contractor .
Although this way of putting the views of the
opponents in the present case may be rather
rough and ready , it serves to illustrate some of
the difficulties in the idea of “ business
efficacy ” and also to prompt the question
whether that term may not be directed to
business efficacy from the point of view of both
parties to the contract. ( If the term is so
directed , it would not in all cases reduce the
difficulties of its meaning , because there is no
reason why one competent party to a contract
might not , for good reason , expressly or
impliedly agree in the contract to subordinate
that party ’ s interests in the outcome of the
contract to those of the other party ; it would
however simplify the idea in many cases. )
However , notwithstanding the attraction of
following the course mentioned in the previous
paragraph , I think it is appropriate to answer
the “ business efficacy ” question by looking at
cl 44 in a more general way .
It seems clear that the words of the clause
empower the Principal to give a notice to show
cause upon any default in carrying out any
requirement in the contract . Thus for a
completely trivial default the Principal can give
a notice to show cause. It is possible to imagine
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many situations in which , if a notice for some
trivial breach were given the Contractor might
fail , as a matter of fact , to show cause within
the specified period to the satisfaction of the
Principal why the powers should not be
exercised against him . (One obvious example
would be where , through some mistake , the
Contractor’ s attempt to show cause was
delivered late. )

For the Principal , in such circumstances, to
be able then to exclude the Contractor from the
site and/or cancel the contract would be , in my
opinion , to make the contract as a matter of
business quite unworkable. One way of
explaining this view is to say that no contractor
in his senses would enter into a contract under
which such a thing could happen . The
reasonable contractor , the reasonable principal
and the reasonable looker-on would all assume
that such a result could not come about except
with good reason .
The overriding purpose of the contract from
both the Contractor’ s and the Principal ’ s point
of view is to have the contract work completed
by the Contractor in accordance with the
contract , in return for payment by the Principal
in accordance with the contract . The insertion
of a sub-clause such as 44.1 not subject to the
constraint of reasonable use by the Principal is
quite inconsistent with all the main contractual
promises by each party to the contract to the
other . The contract can in my opinion only be
effective as a workable business document
under which the promises of each party to the
other may be fulfilled , if the sub-clause is read
in the way I have indicated , that is, as subject
to requirements of reasonableness.
Such a reading does not in my opinion
detract from the usefulness of the sub-clause to
the Principal , to whom it is of obvious practical
importance , and for whose benefit it is . If , on
the approach I take , there is some significant
default by the Contractor then the Principal can
give the notice to show cause . In some cases
events from that point will unarguably clearly
entitle the Principal to exercise one or more of
the powers . There will be other cases in which
there will be tenable arguments both ways
whether the Contractor had failed to show
cause to the satisfaction of the Principal why
the powers should not be exercised . In such
cases the way the clause is drafted leaves the
matter in the hands of the Principal; if the
Principal , acting reasonably , is in fact not
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satisfied , then the Principal has the power to
decide whether one or more of the powers
should be exercised . On the approach I favour,
it will only be if the non -satisfaction of the
Principal does not have a reasonable basis or
the decision to exercise a power or powers has
no reasonable basis that the exercise of one or
more of the powers will be in breach of one or
both the implied obligations. It seems to me
that if in such a case ( that is , where there is no
reasonable basis at either stage ) the Principal
was contractually entitled to exercise one or
more of the powers, and did so , the very
exercise itself would deprive the contract of its
business efficacy .
I think the same point can be made in regard
to the example supplied by the facts in Hughes
Bros . There can be no doubt that sub-cl 44.7 is
one which a prudent Principal would want to
have in a contract such as NPWC Edition 3
( 1981 ) . One reason is that the contract involves
subcontractors and thus potentially all the
difficulties that can beset a Principal from that
quarter if the Contractor gets into financial
trouble . The protection of the Principal is
achieved by the way sub-cl 44.7 works with
sub-cl 44.1 .

Yet this protection is only necessary if the
Contractor is in fact in financial trouble , and
the clause also gives the power ( if there is no
implied term of limitation ) to a Principal whose
Contractor is not in financial trouble, but is a
company against which a winding up
proceeding has been instituted for some reason
(simple mistake, or some ulterior motive ) by a
third party not associated with the Principal or
Contractor, and such proceeding is bound to
fail . My understanding is that, like it or not ,
such proceedings are not uncommon .
I find it hard to think either that a Contractor
would agree to giving a Principal the
unqualified right to exercise the powers in
sub- pars (a ) or ( b ) of sub-cl 44.1 in the event
that a third party instituted a groundless
proceeding or that a Principal would have the
hardihood to insist on such a completely
unqualified right .
In explanation of the p/eceding paragraph I
should make it clear that I recognise that the
institution even of a groundless winding up
proceeding can have consequences for the
luckless company respondent to it which will
be important to someone in contractual
Doyles Dispute Resolution Practice — Asia

relations with that company . One of the best
known consequences is that the default
provisions of many types of securities may be
activated by the commencement of such
proceedings. I can therefore imagine a Principal
saying to a Contractor that it was essential for
the Principal to have a sub-cl 44.7 right , but I
also feel sure that the Principal would tell the
Contractor that the Contractor could rely on the
Principal not to exercise it except for a good
commercial reason
why should a reasonable
businessman insist on anything more? If my
reasoning is sound , then it seems to me to
follow that there is an implied obligation on the
Principal to use the sub-cl 44.7 power
reasonably .
This does not mean that a Principal who
learns of the institution of winding up
proceedings against the Contractor is obliged to
make any detailed enquiry about the likelihood
of success of such proceedings. The nature of
the problems that sub-cl 44.7 protects the
Principal from is such that quick action by the
Principal will be highly desirable if the power
is to be used.

—

The obligation of reasonableness would
usually be discharged , for example , by some
enquiry from Principal to Contractor about the
proceedings , and it would require some very
conclusive response from the Contractor before
it could be said the Principal was not
reasonable in then exercising the power;
nevertheless it would not be reasonable , in my
opinion , for the Principal to exercise the power
because of the bare fact of the proceedings
having been instituted , and nothing more . More
would often be supplied by knowledge the
Principal had of the Contractor’ s financial
position from sources independent of the
Contractor . In many cases the Principal would
be quite justified in relying on hearsay
information , in some cases perhaps not.
The point is that , in my opinion , the
Principal would have to consider the matter
before acting. The fact that in the case of the
sub-cl 44.7 power , it would not be difficult for
the Principal to show it had been reasonable in
exercising it , is not a reason for saying the
obligation does not exist. In Hughes Bros, for
example , while I respectfully agree with the
result reached by Giles J , I would myself reach
that result by saying the Principal had been
subject to the obligation of reasonableness , but
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that in the circumstances of the case , the
obligation had been complied with .
There is nothing in the slightest novel in the
implication of terms requiring reasonableness
by parties to a contract in implementing terms
of the contract . Two comparatively recent
examples of this to which the court was
referred by the appellant are Meehan v Jones &
Ors ( 1981-1982) 149 CLR 571 , a decision of
the High Court , and Progress & Properties
( Strathfield ) Pty Ltd v Crumblin ( 1984 ) 3 BPR
9496 , a decision of this court , in which Meehan
was relied on for concluding that a clause in a
contract for sale entitling the purchaser to
rescind if finance was not obtained within a
stated period carried with it an implied term
that the purchaser would do all that was
reasonable to obtain satisfactory finance .
Certainly in the present case , where sub-cl
44.1 alone is concerned , the possibility clearly
exists of the sort of case mentioned earlier
where it would be unreasonable to exercise an
otherwise available power; in such a case, it
seems to me, the exercise of the power, far
from supporting the business efficacy of the
contract , would be destructive of its principal
purposes and promises.
On the view I take of the implied terms
which attach to sub-cl 44.1 , the findings of fact
made by the Arbitrator were more than
sufficient to justify his conclusion that the
Principal was not entitled to exercise any power
under subcl 44.1 in the events that happened
after service of the notice to show cause . The
Principal ’ s announcement to the Contractor that
the Contractor was to be excluded from the site
and the remaining work was to be taken over by
the Principal was therefore a position the
Principal was not entitled to adopt and was in
my opinion undoubtedly repudiatory conduct
entitling the Contractor to take the step which it
then took bringing the contract to an end .
Implication by law . Although the authorities
discussed by Hope JA in Castlemaine Tooheys
seem to require a sharp distinction to be drawn
between implication ad hoc and by law ,
assigning the former to the facts of a particular
contract , and the latter to the legal incidents of
contracts of different classes, consideration of
the contract in the present case shows there
may be a good deal of overlap between the two
categories.
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In my view the particular contract in this
case contains the terms implied ad hoc that I
have already discussed . The particular contract
however is in a standard form , and there is no
reason why the same conditions would not be
implied in every contract in that form . Further ,
the standard form contract NPWC Edition 3
( 1981 ) is itself an example of a wider and
common class of contract . This is the class of
contract in which one party promises to build a
work of some size for the other party for a price
fixed by the contract , which sets out to regulate
the carrying out of the contract , and in doing so
provides for a number of eventualities (slow
work , unsatisfactory work , financial problems
of the contractor, method of payment ,
settlement of disputes , to name a few ) which
experience has shown it is prudent to provide
for in advance.
Treating the present case as falling in this
class , and approaching it on the basis discussed
by Hope JA in Castlemaine Tooheys , the
matters I have mentioned in dealing with ad
hoc implication seem to me to support the view
that the law would attach the same implication
as a necessary incident of such contracts. In
saying this , I need to explain what I mean by
necessary .
In Castlemaine Tooheys , Hope JA left open
the question whether an implied term will be
held to be an incident to contracts of a
particular class only when it is both reasonable
and necessary for the working of that class of
contract . As Hope JA showed in his discussion ,
all the authorities agree that reasonableness is
necessary for the implication , but also say that
something more is needed . What that
something more is has been described as
necessity , but in contexts where what is meant
by that word is rather equivocal , and has not
been given much consideration .
In regard to the class of contract presently
being considered , I can see no possible
argument against the implication of the term as
a matter of reasonableness. If necessity in an
absolute sense is also required , for the same
reasons I gave concerning business efficacy
when dealing with implication in fact , I would
think that requirement is fulfilled . But if I am
wrong in that opinion , and necessity in an
absolute sense does not require the implication
of the terms presently in question in contracts
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of the class being discussed , then the question
arises whether it is right to say those terms will
only be implied if it is necessary , ( in that sense )
to do so.
It seems to me that the word necessity , when
used in the cases analysed by Hope JA , was not
being used in the absolute sense . In regard to
classes of contract to which particular
implications have been recognised as attaching ,
it is not possible to say that the implication was
always necessary , in the sense that the contracts
could not have worked without the implied
term . Contracts of sale , contracts of
employment , and leases are three classes of
contract to which such terms have been
attached . In all cases it would have been
possible for the main purposes of the contracts
to have been attained without the implications
the judges have held they include . The rules in
regard to each of them have come into
existence not because in the particular cases
giving rise to recognition of the implication it
has been thought that it would be impossible
for such contracts to be made and carried out
without the implications , but because the court
decided it would be better or more appropriate
or more reasonable in accordance with the
contemporary thinking of the judges and parties
concerned with such contracts that the term
should be implied than that it should not . The
idea is conveyed I think by Holmes’ s phrase
“ The felt necessities of the time ” where
necessity has the sense of something required in
accordance with current standards of what
ought to be the case, rather than anything more
absolute.
This seems to me to be the approach that
considering
when
adopted
be
should
implication by law , and , applying it to
contracts of the class now being considered ,
requirements of reasonableness on the part of
the Principal should in my opinion be implied
in sub-cl 44.1 both at the stage when the
Principal is considering whether the Contractor
has failed to show cause within the period
specified to the satisfaction of the Principal and
also at the stage when the Principal , the
Contractor having failed to show cause etc , is
considering whether to exercise one or more of
the powers .
If the kind of contract I have been talking
about does not really qualify as a class of
contract in the sense used by Hope JA in
Castlemaine Tooheys , that may nevertheless not
Doyles Dispute Resolution Practice — Asia
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be a fatal objection to implying , as a matter of
law , an obligation of reasonableness . There are
some very interesting passages in the reasons of
Dixon J in Gullett v Gardner , a case partly and
indirectly reported in ( 1948) 22 ALJ 151 . He
there dealt with the implication of a term in a
contract that was in no sense a member of a
regular class of contracts. Although the case is
thus one of ad hoc implication , the method
used seems to be close to , if not the same as ,
that now recognised as used for implication of
law .

Dixon J stated the method of implication in
the first paragraph of his reasons:
“ This
appeal
depends
upon
the
interpretation that should be placed upon a
transaction of a somewhat curious nature
between the two parties , the plaintiff and the
defendant . It depends upon its interpretation
in the wide sense; not the mere construction
of the language in which it is expressed , but
the extraction from the documents and the
circumstances to which they refer and in
which they were made of the full intention
which the parties had or are to be considered
as having with reference to the question now
arising from the events that have occurred. ”
( Underlining added: this and the later
passage are taken from the original
typescript in the High Court archives . )
The case concerned a man who retired from
managing a company and was then appointed
as consultant for life at a handsome salary . A
question arose whether this appointment bound
the appointee to retain it for life . Dixon J said :
“ The defendant ’s contention is that , in as
much as the respondent was appointed for
life, it must be taken that he was bound to
serve for life . In ordinary circumstances the
agreement by which one party agrees to
employ another for a specific term naturally
imports that the party employed agrees to
serve for a like term . It is upon this
implication that the defendant’s contention
must depend . But , after all , it is an
implication and not an express term .
It is readily made when the relationship is
that of master and servant , which this is not .
The circumstances make it only too evident
that the chief purpose of the appointment
was to provide the plaintiff with an annual
sum and that the services expected of him
were , if not unreal , at least of a nominal
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character. Implications are made because
they appear almost inevitably to spring from
the situation the parties have expressly
created. They are the logical inference from
the stipulations contained in an agreement or
from the terms in which it is expressed . The
inference that the parties must have intended
to bind themselves in the manner sought to
be implied should arise from the
circumstances and from the contract as a
rational deduction of such cogency that
another intention can hardly be supposed .
The intention is to be gathered from what
they have said and done , and concerns what
each party to the contract had the right to
expect , but it does not necessarily mean an
enquiry into their actual mental state . The
question is one of interpretation in the sense
of ascertaining the full scope and bearing of
their contractual intent . In such a question it
is not only permissible it is requisite , to
consider the circumstances in which the
parties contracted . ”

instances of Acts of Parliament imposing terms
upon particular classes of contracts and
forbidding or limiting the variation of those
terms by the parties. These have much the same
effect as the attaching of implied conditions to
contracts by courts as an incident of law . In
these instances the Acts have been passed not
because it was necessary for those contracts to
include such terms so the contracts could be
effective , but because it was thought the terms
were needed to make the contracts work more
fairly between the parties.

This passage seems to go clearly on the basis
that in this particular unclassed kind of
contract , the court would find an implication by
reference to an intention deduced from the full
scope and bearing of their contractual intent ,
not the parties' mental state, and in one sense
as a matter of interpretation , and upon
considering the circumstances in which the
parties contracted . This could all be looked at
as an example of the court deciding what
implied obligation would be attached to a
contract , irrespective of the actual intention of
the parties and thus either implication by law
rather than ad hoc , or at least as a hybrid
between the two. It may also illustrate that the
sharp distinction between the two kinds of
implication may , at least in some cases be more
a matter of form than substance.

The two other matters which I think should
be mentioned are related topics , but are usually
dealt with separately . The first is that of good
faith performance in contract , and the second is
that of equitable interference in exercise of
legal rights.

My conclusion that reasonableness in
performance is implied in sub-cl 44.1 is based
on what I have said so far . There are other
considerations which confirm me in my
opinion , but although they were touched on in
argument , they were not fully argued , and I
have therefore put them to one side in my
conscious reasoning to this point . However , I
think I should mention them .
Statutory analogy . One is that there seems to
me to be a useful analogy between the incidents
judicially attached to various classes of contract
and those attached by statute. There are many

H 80-053

There are examples of the common law of
contract being modified for this purpose in the
law of leases, mortgages , options , hire
purchase agreements (as they used to be
called ). In each case the legislation made
alterations to contracts commonly used in
commercial and other situations , and which
worked quite effectively before parliament
changed the law , but worked in a way which
parliament thought it necessary to change on
grounds of fairness.

Good faith . The kind of reasonableness I
have been discussing seems to me to have
much in common with the notions of good faith
which are regarded in many of the civil law
systems of Europe and in all States in the
United States as necessarily implied in many
kinds of contract . Although this implication has
not yet been accepted to the same extent in
Australia as part of judge- made Australian
contract law , there are many indications that
the time may be fast approaching when the
idea, long recognised as implicit in many of the
orthodox techniques of solving contractual
disputes , will gain explicit recognition in the
same way as it has in Europe and in the United
States.
The relevant factors in this area were
elucidated last year by Steyn J in a lecture at
Oxford University called “ The Role of Good
Faith and Fair Dealing in Contract Law ” ( 16
May 1991 ). Although he recognised in that
address ( with some regret I think ) that the
position in England was not the same , in this
respect , as in the civil law and in the United
States, and although he showed why the
© 1992 CCH International
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difference existed and could continue, he also
pointed out a number of reasons why that
situation might well change . The chief of these
were (a ) that the common law jurisdictions in
the United States had in recent times moved
decisively towards recognition of the good faith
principle; ( b) Australian and New Zealand
jurisdictions seemed to him to be moving in the
same direction ; (c ) in English law itself it
seemed to him that the doctrine of
consideration had , in commercial cases ,
receded in importance ; (d ) in England also the
Law Commission was investigating whether the
privity rule should be mentioned in its rigid
form ; (e ) remarks made by Bingham LJ in the
Court of Appeal division Interfoto Library Ltd v
Stiletto Ltd [ 1989] 1 QB 433 at 455 suggesting
a fairness approach to the question whether a
party should be held to be bound by contractual
terms; (0 the ratification by a great many
countries of the United Nations Convention on
Contracts for the International Sale of Goods,
Article 7( 1 ) of which requires regard to be had
to the observance of good faith in international
trade in the interpretation of the convention ; ( g )
the probable impact of the EEC on English
contract law from (as scheduled at the time of
his lecture ) December 1992; ( h ) instances
where in regard to particular contracts , English
courts had implied good faith obligations; and
( i ) the passage of statutes such as the Unfair
Contract Terms Act 1977 which empower courts
to grant remedies to the affected party to an
unreasonable contract . ( In regard to this he
pointed out the similarity between the concepts
involved in the ideas of ( i ) good faith and fair
dealing ; and ( ii ) reasonableness. )

All the matters he mentioned have their
counterparts in Australian contract law , some
operating more obviously , and some possibly
having less weight , than in England . Item ( g )
for example is likely to have a less direct effect
here than in England. I will deal in a little more
detail with the weight in Australia of some of
the factors identified by Steyn J , but before
doing so , I note that one matter which he
thought was a significant impediment to an
adoption in England of the good faith
obligation does not operate here , at least not in
New South Wales or Victoria. ( I have not
checked the position in other jurisdictions . )
This is the point he mentions in regard to the
Model Law of Arbitration published by
UNCITRAL in 1985.
Doyles Dispute Resolution Practice — Asia
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The Model Law permits parties to an
arbitration agreement to stipulate that the
arbitrator shall settle their differences ex aequo
et bono or by amiable composition . Steyn J says
that the orthodox view in England is still that
such clauses have no legal effect as being
against English public policy . Both New South
Wales and Victoria however , in 1984 passed a
Commercial Arbitration Act adopting the
UNCITRAL provision . Subsection 22(2) of the
New South Wales Act originally permitted the
parties to an arbitration agreement to agree that
the arbitrator might determine any question “ as
amiable compositeur or ex aequo et bono” . The
subsection was amended in 1990 to say that the
arbitrator ( if the parties had agreed in writing )
might determine any question “ by reference to
considerations of general justice and fairness” .
For the moment I make only two points
about this . One is that the existence of sections
such as s 22 in New South Wales and Victoria
makes it impossible to argue that the inclusion
of ex aequo et bono clauses ( to call them that for
short ) in contracts in those States could be
against public policy . The other is that the
translation of the French and Latin phrases into
English in the 1990 New South Wales version
underlines the considerable degree of
interchangeability between the expressions
fairness and good faith , ( in Roman Law the
ideas involved in the phrase ex aequo et bono
had much in common with the underpinnings of
the ex fide bona formula: for a useful glimpse of
the topic see the entries under “ Bona fides ”
and “ Bonum et aequum” in the Encyclopedic
Dictionary of Roman Law ( Berger) at 374 and
377 ) , and leads on to the thought that in
ordinary English usage there has been constant
association between the words fair and
reasonable . Similarly , there is a close
association of ideas between the terms
unreasonableness, lack of good faith , and
unconscionability . Although they may not be
always coextensive in their connotations , partly
as a result of the varying senses in which each
expression is used in different contexts , there
can be no doubt that in many of their uses there
is a great deal of overlap in their content ,
particularly in the kind of situation being
discussed in the present case .
I now come back to mention the current
significance in Australia of some of the factors
identified by Steyn J as likely to be influential in
making contract law in England more receptive
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to the idea that contracts generally will be
subject to an implied obligation of good faith .
(He mentioned this obligation both in regard to
the formation and performance of contracts . I
am dealing with it only in regard to
performance . )
The first in the above list drawn from his
lecture is the position that has been reached in
the United States. This is instructive in a
number of ways which appear from even a
summary description of some salient points in
the course of the obligation 's history in that
country .
The New York Court of Appeals said in
1922 , “ Every contract implies good faith and
fair dealing between the parties to it ” : Wigand
v Bachmann Bechtel Brewing Co 222 NY 272 at
277. In his article “ Good Faith Performance
and Commercial Reasonableness under the
Uniform Commercial Code ” ( 30 University of
Chicago Law Review (1963 ) 666 , Professor
Farnsworth made what seems a good case for
saying that the court in Wigand was continuing
to enforce an obligation long accepted as
implied at common law , and which in New
York and California was never departed from :
see at 671 ; there are many other examples in
the cases . ( In England Lord Mansfield had
made it plain , in Carter v Boehm ( 1766) 3 Bun1905 , 97 ER 1162 that good faith was a
principle “ applicable to all contracts and
dealings ” ( 1909 , 1164) and Lord Kenyon in
Mellish v Monteux ( 1792) Peake 156 , 170 ER
113 had said , “ But in contracts of all kinds, it
is of the highest importance that courts of law
should compel the observance of honesty and
good faith ” ( 157 , 113-114) . ) Professor
Farnsworth recognised that the implied
obligation , prior to the promulgation of the
Uniform Commercial Code ( “ the UCC ” ) had
become “ neglected ” in states other than New
York and California (at 671 ).
The UCC was first promulgated in 1951 by a
National Conference of Commissioners on
Uniform State Laws and the American Law
Institute who hoped it would be made law in
each state . It dealt with various aspects of
commercial law , but by no means all of it .
There were a great many references to “ good
faith ” throughout and 1 here mention only
those particularly relevant for present purposes.
Section 1 -203 said “ Every contract or duty
within this Act imposes an obligation of good
faith in its performance or enforcement ” .
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However “ good faith ” was defined in s 1 -201
as meaning “ honesty in fact in the conduct of
transaction concerned ” . This , arguably , had a
limiting effect on the extent of the obligation ,
particularly when in the Sales Article ( which
dealt with “ transactions in goods” as described
in s 2-102) , “ good faith in the case of a
merchant ” was defined as meaning “ honesty in
fact and reasonable standards of fair dealing in
the trade ” .

The code was at first only slowly enacted by
state legislatures. The history and reasons for
this are explained in Uniform Commercial Code
(3rd ed ) JJ White and RS Summers Vol 1 ,
1988 , 1 -7 . Revised Official Texts were
promulgated in 1957 , 1958 , 1962 , 1972 and
1978 . Then , by 1968, the UCC had in one text
or another been made law in forty - nine states.
This remained the position , so that as at 1988 ,
the 1962 Official Text had been enacted in
three states , the 1972 in fourteen , and the 1978
in thirty - two; the missing state , Louisiana , had
enacted the greater part of the 1972 Official
Text: White & Summers , ibid , at 5 .
By 1968 an enormous number of cases, from
both before and after the UCC , had
accumulated . An attempt to synthesise them ,
afterwards very influential , was made by RS
Summers in “ ‘Good Faith ’ in General Contract
Law and the Sales Provisions of the UCC ” ,
( 1968 ) 54 Virginia Law Review 195 . Among
many points, he made two particularly relevant
for present purposes.

One was the possible limiting effect of the
definition of “ good faith ” in s 1 -201 of the
UCC upon the obligation stated in s 1 -203.
The other was that , in his view , the
expression “ good faith ” as commonly (and
sometimes vaguely ) used by judges is best
understood as an “ excluder ” ; that is, it “ has
no general meaning or meanings of its own , but
... serves to exclude many heterogeneous forms
of bad faith ” (at 196). In his view this
understanding of the expression explained how
the concept had come to be used flexibly by
judges so as “ to do justice and do it according
to law ” ( at 198 ). Although this approach is
open to powerful logical criticism ( see
particularly Burton in ( 1980 ) 94 Harvard Law
Review 369; ( 1981 ) 67 Iowa Law Review 1 ; and
(1984) 69 Iowa Law Review 497) it has the great
merit of being workable , without involving the
use of fictions often resorted to by courts where
the good faith obligation is not available , and
© 1992 CCH International
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reflects what actually happens in decision
making. I think Summers was quite accurate
when he said “ the typical judge who uses this
phrase is primarily concerned with ruling out
specific conduct , and only secondarily , or not
at all , with formulating the positive content of a
standard ” (at 202 ).
The importance of this for immediate
purposes is that Summers’ views seem to have
been given considerable recognition in the
Restatement (Second ) of Contracts, which after
years of preparation and well publicised
discussion was adopted by the American Law
Institute in 1979 and published in 1981 . Section
205 of the Restatement (Second ) says:
“ Every contract imposes upon each party a
duty of good faith and fair dealing in its
performance and its enforcement . ”
Although the Restatement does not have
statutory force in any jurisdiction , it is
continually resorted to by judges in the United
States as having great persuasive authority .
Section 205 applies to all contracts, and there is
no restriction on its meaning , such as the UCC
definition of good faith in s 1 -201 . The cases
collected on s 205 in , for example , Case
Citations to the Restatement of the Law
( published by the American Law Institute ) and
the Cumulative Supplements to it , show how
widely the obligation has been accepted (or
re-established as Professor Farnsworth would
see it ) in the many jurisdictions in that country .
In Canada , s 205 has had favourable
attention . In its Report on Amendment of the
Law of Contract ( 1987) the Ontario Law
Reform Commission , after noting that:
while good faith is not yet an openly
recognized contract law doctrine , it is very
much a factor in everyday contractual
transactions. To the extent that the common
law of contracts , as interpreted and
developed by our courts, reflects this reality ,
it is accurate to state that good faith is part
of our law of contracts. ”

In this vein , a great many well-established
concepts in contract law reflect a concern

for good faith , fair dealing and the
protection of reasonable expectations,
creating a legal behavioural baseline. ” (at
166)
and that Professor Farnsworth thought s 205 of
the Restatement (Second ) reflected a substantial
body of pre-Code case law (at 172)
recommended “ that the proposed statutory
good faith provision should take the form of
section 205 ” (at 175).*
The importance of these developments in the
United States for Australian purposes is the
cumulative effect of the following: ( i ) they
grew out of the same common law background
as that of Australian law ; ( ii ) under the stimulus
first of academic systematisation of the
accumulation of good faith cases and second
the interaction of that with the UCC, general
contract law came quickly to recognise (or
reinstate) the pervasive principle of the good
faith obligation ;
( iii ) despite the difficulties in precise statement
of the obligation its use seems to have been

generally accepted in a highly commercial
throughout the period of the modern
country
revival of the obligation the business of
America has largely been business and ( iv )
there has been little if anything to indicate that
recognition of the obligation has caused any
significant difficulty in the operation of contract
law in the United States . When the broad
similarity of economic and social conditions in
Australia and the United States is taken into
account the foregoing matters all seem to me to
argue strongly for recognition in Australia of
the obligation similar to that in the United
States.

—

Item ( b) in the list taken from Steyn J ’s
lecture was his understanding that Australian
and New Zealand jurisdictions seemed to be
moving towards recognition of a good faith
obligation . The continuance of this trend has
recently
been
demonstrated
The
in
Commonwealth of Australia v Amann Aviation
Pty Ltd in which both in the full Federal Court
(1990 ) 22 FCR 527 , and in the High Court

* Professor Farnsworth has recently published
the third edition of his work Farnsworth on
Contracts ( 1990). The footnotes to pars 7-17
and 7-17a and the Table of Authorities
contain up- to-date and extensive references to
the literature on these topics. Two further
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articles not referred to, which have had
considerable influence , are Powell , “ Good
Faith in Contracts ” , in Current Legal
Problems 1956 , 16, and Lucke, “ Good Faith
and Contractual Performance ” in Essays on
Contract , ed P Finn ( 1987), 155.
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1) 90-007; ( 1991 )
66 ALJR 123, there seems to have been
approval of the basic ideas of the good faith
obligation: see Davies J at 22 FCR 532;
Sheppard J at 22 FCR 542 and the joint reasons
of Mason CJ and Dawson J at Aust Contracts
Reports 89,218; 66 ALJR at 135. The point
was not precisely the same as the one I am
considering and was not discussed at length ,
but is worth recording because of the status of
the courts involved and because what they said
seems indicative of the trend noticed by Steyn J .

( 1991 ) Aust Contract Reports

The final matter I wish to mention
particularly from those I have listed from Steyn
J ’ s lecture is the last in the list; that is , the
effect of certain statutes. This development is a
very strong one in this country if the New
South Wales experience is typical of all the
States , as , broadly speaking, I believe it is. In
New South Wales , since 1900 there has been
an ever growing number of statutes permitting
courts to remould particular kinds of contract in
the interests of fairness . This is an
oversimplified description; for the detail the
statutes themselves must be read . The principal
ones have been the Money -lenders and Infants
Loans Act 1905 , the Hire Purchase Agreement
Acts of 1940 and 1960 , s 88F of the Industrial
Arbitration Act , inserted in 1959 and expanded
in 1966 , the Contracts Review Act 1980 , the
Credit Act 1984 , and s 51 A of the
(Commonwealth ) Trade Practices Act , inserted
to operate from 1986.
Although each of these statutes dealt with
carefully defined types of contract , in their
totality they covered contractual situations
affecting a great many people , so that , to repeat
something I have said elsewhere , “ a very large
area of everyday contract law is now directly
effected
by
unconscionability
statutory
provisions carrying
broad
with
them
remedies ” . * As the words used in the sequence
the
of
of
show ,
ideas
statutes
unconscionability , unfairness and lack of good
faith have a great deal in common . The result is
that people generally , including judges and
other lawyers, from all strands of the
community , have grown used to the courts

* See “ Unconscionability as a Restriction on
the Exercise of Contractual Rights ” in Rights
and Remedies for Breach of Contract ed J
Carter, ( 1986) at 73, where much more detail
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applying standards of fairness to contracts
which are wholly consistent with the existence
in all contracts of a duty upon the parties of
good faith and fair dealing in its performance.
In my view this is in these days the expected
standard , and anything less is contrary to
prevailing community expectations.
Equitable interference in the exercise of legal
rights . The statutory recognition in s 22 of the
New South Wales and Victorian Commercial
Arbitration Acts of the power of parties to
agree to have their disputes resolved ex aequo et
bono , even although the statute limits the
possibility to particular situations, must ,
together with the other factors mentioned , in
due course have an effect on the broader
perception of general public policy and on the
way in which the courts will determine what
parties are obliged to do in the performance of
their contractual obligations. Section 22 is after
all , only another manifestation of exactly the
same ideas that , speaking generally , have led to
equitable interference in the exercise of legal
rights. Judges in all common law jurisdictions
have become more familiar with the rules and
techniques of this process during the last
century or more. Even in New South Wales all
common law judges are chancellors now .

One particular and relevant example of the
process was explained by Stephen J in Godfrey
Constructions Pty Ltd v Kanangra Park Ptv Ltd
( 1972 ) 128 CLR 529 at 548 . What he was there
dealing with was the way in which the courts
have controlled the operation of the common
condition of sale in sales of land entitling a
vendor to rescind the contract if unable or
unwilling to comply with or remove objections
or requisitions insisted upon by the purchaser .
Stephen J commented that over the years the
potentially wide operation of such conditions
had been kept within narrow limits by the
courts . The important points he made , for
present purposes , were that that result had been
achieved simply by judicial decision and that
the object of the judges had been to prevent the
use of the condition by vendors for improper
and extraneous purposes . He said the vendor
had been denied the right to rescind under the

is given than I have given here. See also
“ Contract
the Burgeoning Maelstrom ” in
( 1988) I Journal of Contract Law 15, at
19- 21 , 24, 28 and 30.

—
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the judges using one of two
techniques:
“ the vendor has been denied the right to
rescind either upon the basis that , as a
matter of construction , the circumstances of
the particular case do not fall squarely
within the terms of the clause or else
proper
on
its
although ,
because ,
applied ,
clause
the
construction ,
nevertheless , the vendor having attempted
to use the rights conferred upon him for an
improper purpose, he could not be permitted
to rely upon its terms . " (at 549 )

clause by

In Pierce Bell Sales Pty Ltd v Frazer & Anor
(1973) 130 CLR 575 Barwick CJ in referring to
the way in which the courts had restricted the

use of such conditions said:
“ Broadly it may be said that the vendor will
not be allowed to use his contractual right if
it would be unconscionable in the
circumstances to do so. " (at 587 )
The passage from Stephen J shows how the
same reaction by a court to what is felt to be
unfair use of a contractual right can manifest
itself in two apparently quite different forms:
one by saying the right does not exist in the
particular circumstances, the other by saying it
is wrong to use it . The passage from Barwick
CJ illustrates a frank use of the latter and often
more straightforward method . The implication
of terms importing reasonableness, good faith ,
fairness and the like is a convenient way of
allowing this latter process to work .
This court’ s decision in Champtaloup & Anor
v Thomas & Anor (1976) 2 NSWLR 264 may be
thought to be inconsistent with what I have
been saying. To the extent that it is , I think it is
legitimate nevertheless to rely on the general
rules which I think are seen operating in
Godfrey Constructions and Pierce Bell rather
than the particular denial of one instance of
those rules which , on one view , is involved in
Champtaloup .
Another way to deal with the three cases
would be to say that the two High Court cases
recognised that , in some circumstances,
exercise of legal rights will be restrained ; in
Champtaloup this court said the circumstances
did not require any such restraint . Further, the
way the decisions have been going since
Champtaloup indicates that it should now be
treated very much as confined to its own facts.
Doyles Dispute Resolution Practice — Asia
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The obligation as stated by Cole J . The
matters I have been dealing with under the
headings of implication ad hoc and by law are
in areas in which differences of opinion cover a
wide range . This is particularly so as to
implication by law , the theory of which is
clearly in a state of development . I will
therefore consider the present case from yet
another point expressed by Cole J when he said
that he thought the obligation upon the
Principal in the present case was to give bona
fide, proper and due consideration to the
Contractor’s submissions and bona fide to reach
a conclusion upon whether proper cause had

been shown .

Adopting this approach , I would , with some
hesitation reach a different conclusion from
Cole J . One reason is that I think if the words
“ proper and due" are given full weight , a
position is reached not very different from that
in which an obligation of reasonableness is

implied .

Then , applying Cole J 's view it is necessary
to ask who it is who must actually give the
bona fide and proper consideration to the

Contractor's submissions. The answer , as a
matter of fact , in the present case is that it was
Mr Connor. The findings of fact made by the
Arbitrator in my opinion require the conclusion
that his consideration of the Contractor’s
submissions did not fall within the expression
“ bona fide , proper and due".
This is not because it could be said that he
did not give honest consideration to the
submissions. No such submission could be
justified and no such submission was made .
This brings me back to the matter of the
concession mentioned on p 28.
The concession made by the Contractor
before Cole J cannot have gone to the length of
conceding that Mr Connor’ s consideration of
the decision to be made by the Principal led to
that decision being the result of bona fide
proper and due consideration . The concession
can only have been going to the honesty of Mr
Connor . The Contractor made it plain that it
was not contending that Mr Connor was acting
from dishonest or improper motives. Any
greater concession than that was completely
inconsistent with the main point in the
Contractor’ s case. A submission to this effect
was put in argument to this court and
persuasively developed by reference to various
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matters in the appeal papers. I think it must be
correct .
Using the test adopted by Cole J , it seems to
me to follow from the Arbitrator’s findings of
fact that Mr Connor was simply not in a
position to give bona fide and proper
consideration to the Contractor’ s submissions
in the light of what the Arbitrator characterised
as recommendations he had from his
subordinates based on “ unfairly misleading ,
incomplete , and prejudicial information ” .

On the facts found by the Arbitrator, which it
was common ground in the appeal must be
accepted for the purposes of the appeal , I think
the Arbitrator was right in saying that “ Under
the circumstances, Mr Connor , without
conducting some enquiries of his own , had no
chance of coming to a just decision ” . Equally ,
those factual findings lead to the conclusion
that Mr Connor without conducting some
enquiries of his own could not give bona fide
and proper consideration to the Contractor’ s
submissions. On this approach also therefore I
come to the conclusion that the appeal should
be upheld .

Postscript . Since preparing these reasons l
have had the benefit of reading what Handley
JA has written . He brings to light cases which
both bear directly on the principal question of
substance in this case and provide illustrations
of my general theme of the anxiety of courts,
by various techniques, to promote fair and
reasonable contract performance . His materials ,
and his analysis of them lead directly and
powerfully to the conclusion I more laboriously
considering
implication .
reached
when
However, I will still restrict the reasoning upon
which I base my own conclusion about the
implied term to that preceding the heading
“ Statutory Analogy ” . The only reason for not
enthusiastically incorporating Handley JA’s
opinion as part of my own ratio decidendi is
that it may raise matter not fully argued by the
parties , although my feeling is that the
substance was probably sufficiently covered to
make my caution unnecessary .
VI . Cross -appeal .
Should the Principal he allowed to argue its
cross-appeal points? The amount awarded by
the Arbitrator was approached on a quantum

meruit basis. Taken with amounts paid under
the contract , it resulted in the Contractor being
paid more than if it had carried out the contract .
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The Principal contended that the contractual
sum must form the upper limit of the total
receivable by the Contractor ( the “ ceiling ”
point ). Alternatively , the Principal submitted
that the Arbitrator should have found not an
amount representing a reasonable remuneration
to the Contractor but the value to the Principal
of the work performed by the Contractor (the
value to Principal point ). Although , because of
his other findings in the appeal , it was not
necessary for Cole J to decide these points , he
indicated that his opinion was that the position
adopted by the Contractor and accepted by the
Arbitrator was correct .
When the appeal came on for hearing , there
was some discussion whether the Principal
could raise this matter as of right by notice of
cross-appeal or whether leave to appeal was
necessary . I do not see any point in exploring
these questions because it seems to me to be
obvious that the Principal ought to be allowed
to argue the point in this court . Accordingly I
would propose that leave , to the extent that it is
necessary , be granted permitting the Principal
to rely upon his notice of cross-appeal raising
this particular matter.
The “ ceiling ' ’ point . In stating his opinion on
this point Cole J incorporated the detailed
reasons he had given for it in his earlier
decision of Birt (see earlier at 80 ,834). I agree
generally with those reasons , and in particular
with his understanding of the position on the
point indicated by Mason and Wilson JJ
( jointly ) and Deane J in Pavey & Mathews Pty
Limited v Paul ( 1987 ) 162 CLR 221 . I also
agree with what Meagher JA says about it in
the present case .
The value to the principal point . Again , I
agree with Cole J and Meagher JA .
Conclusion on cross -appeal . Beyond stating
my agreement with Cole J and Meagher JA on
the two cross-appeal points , I add only that on
the view expressed by Deane J in Pavey &
Mathews , it would have been possible for
further issues to have been explored before the
Arbitrator concerning the amount recoverable
by the Contractor than were in fact gone into .
No point was raised about this in the
cross-appeal ( I do not think it could have been )
so that the only two points argued were those I
have mentioned .
In my opinion the Principal fails on both
points and the cross-appeal should be
dismissed .
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VII . Orders
The overall result of the appeal and
cross-appeal is to show that the Arbitrator’ s
award , dated 17 June 1989, ( see pp 80 ,832 and
80 ,834) should not have been disturbed . The
court’ s orders should lead to the restoration of
that award .
I agree with the orders proposed by Meagher
JA .
Meagher JA: This is an appeal from a
judgment of Cole J delivered on 26 October
1989 in which his Honour granted leave to the
Minister for Public Works ( “ the Principal ’ ’ ) ,
the present respondent , to appeal from an
award made by Mr TI McCreery on 17 June
1989 , an arbitrator acting under the
Commercial Arbitration Act 1984 , in favour of
Renard Constructions ( ME ) Pty Ltd ( “ the
Contractor ” ) and directed that an award be
entered in favour of the Principal in lieu
thereof .
The contract , dated 27 September 1985 , was
a Schedule of Rates Contract with an estimated
final value of $208,950 , for the construction of
two reinforced concrete pumping stations at
Wyong . The contract completion date was 17
January 1986. The “ Superintendent ” under the
contract was the Principal ’s employee an
engineer named Mr LJ Bagust . The most
difficult and tedious work involved was the
construction and sinking of two caissons. The
Contractor’ s progress was somewhat tardy ,
which led it from time to time to seek
extensions of the completion date . Several
extensions were granted , the last of these
extending the completion date to 7 March
1986.
The Principal was required under the contract
to supply the Contractor with certain materials .
Unfortunately , the evidence is scanty about
what those materials were , or when they were
needed , or precisely how the delivery of them
contributed causally to the delay in the
completion of the works. But it is not in dispute
that the last materials to be supplied were not
ready for delivery until 15 April 1986 and were
not actually delivered until 22 April 1986. The
“ Under
these
arbitrator
found
that
circumstances , the Contractor was entitled to a
significant extension of time , say , to at least 30
April 1986 ” . That is a finding of fact that the
Principal ’ s conduct prevented the Contractor
from completing its work before that date .
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By 20 May 1986 the works were still not
complete . At all times during this litigation the
Contractor has accepted that it was in default
under the contract . On the arbitrator ’ s findings
this default could only have commenced at
some time between 1 May 1986 and 20 May
1986 . The Principal contended that the
Contractor had been in default at all times after
7 March 1986 , but on the arbitrator’ s findings
this clearly could not be so.

On 20 May 1986 the Principal issued a
“ Notice ” to the Contractor , which should be
quoted in full . It is in the following terms:

NOTICE TO SHOW CAUSE UNDER
CLAUSE 44 OF THE GENERAL
CONDITIONS
By letter dated 27 th September 1985 , the
Minister for Public Works and Ports
accepted the tender of Renard Constructions
( M . E . ) Pty . Ltd . ( “ the Contractor” ) to
construct two pumping stations ( “ the
Works ” ) at Ourimbah as part of the Wyong

Shire Sewerage Scheme .

The contractor has

—

not proceeded with the work at a rate of
progress and in a manner satisfactory to
the Superintendent , thereby contravening
clause 34.1 of the General Conditions of

Contract.
The Contractor must Show Cause before
5.00 p. m . on 26th May , 1986 at the Office
of the Minister for Public Works and Ports,
at floor 30 , State Office Block , Phillip
Street , Sydney , why the Minister for Public
Works and Ports should not proceed under
clause 44.1 of the General Conditions of
Contract and either
(a ) take over the whole of the work
remaining to be completed and for that
purpose and insofar as may be necessary
exclude from the site the Contractor and
any other person concerned in the
performance of the work under the
Contract;

—

OR
( b ) cancel the Contract and in that case

exercise any of the powers of exclusion
conferred by sub-paragraph (a ) of this
paragraph .
As can be seen , it purported to be issued
under clause 44 of the General Conditions. This
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is a reference to the General Conditions of
Contract , NPWC Edition 3 ( 1981 ) , which were
part of the contract. Clause 44.1 should also be
set out in full . It is as follows:
44.1 Procedure on Default of Contractor
If the Contractor defaults in the performance
or observance of any covenant , condition or
stipulation in the Contract or refuses or
neglects to comply with any direction as
defined in clause 23 but being one which
either the Principal or the Superintendent is
empowered to give , make , issue or serve
under the Contract and which is issued or
given to or served or made upon the
Contractor by the Principal in writing or by
the Superintendent in accordance with
clause 23, the Principal may suspend
payment under the Contract and may call
upon the Contractor , by notice in writing , to
show cause within a period specified in the
notice why the powers hereinafter contained
in this clause should not be exercised .
The notice in writing shall state that it is a
notice under the provisions of this clause
and shall specify the default , refusal or
neglect on the part of the Contractor upon
which it is based .
If the Contractor fails within the period
specified in the notice in writing to show
cause to the satisfaction of the Principal why
the powers hereinafter contained should not
be exercised the Principal , without prejudice
to any other rights that he may have under
the Contract against the Contractor , may
(a ) take over the whole or any part of the
work remaining to be completed and for
that purpose and in so far as it may be
necessary exclude from the site the
Contractor and any other person
concerned in the performance of the
work under the Contract ; or

—

( b ) cancel the Contract , and in that case
exercise any of the powers of exclusion
conferred by sub-paragraph (a ) of this
paragraph .

If the Contractor notifies the Superintendent
in writing that he is unable or unwilling to
complete the Works , or to remedy the
default , refusal or neglect stated in the
notice in writing referred to in the first
paragraph of this sub-clause , the Principal
may act in accordance with the provisions of
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sub- paragraph (a ) or sub-paragraph ( b) of
the last preceding paragraph , as he thinks
fit .

On 29 May 1986 , by which time the works
had still not been completed , the Principal
notified the Contractor in writing that it took
over the whole of the work remaining to be
completed and excluded the Contractor from
the site . The Contractor has submitted that this
action constituted a repudiation by the Principal
of the contract , which repudiation it accepted .
The Principal submitted that it was a valid
exercise of its contractual powers . The
arbitrator found for the Contractor and ordered
the Principal to pay it the sum of $285 ,024.60
on a quantum meruit . Cole J , in effect , reversed
the arbitrator . In my view the arbitrator was
correct .
The principal contention before Cole J was
whether the Principal , in exercising its powers
under clause 44, had “ acted reasonably", the
Principal contending that he had , and the
Contractor denying he had . His Honour’ s
analysis of the problem appears from the
following extract of his judgment:
“ Put another way , the pre-existing default ,
refusal or neglect of the Contract , each of
which constitutes a breach of contract ,
permits the Principal to suspend payment
under the contract , or to take over the whole
or part of the works or cancel the contract .
However, these latter two courses may only
be taken by the Principal if he has given the
Contractor an opportunity to show cause
why such last two courses should not be
The
Principal.
the
by
adopted
representations of the Contractor must be of
such weight as to satisfy the Principal that
he should not exercise either of the last two
powers. In considering the written
representations of the Contract , the
Principal must give bona fide , proper and
due consideration to them . A pretended
consideration will not suffice.
The mind of the Principal must truly be
applied to the question whether the written
facts or circumstances referred to the
Principal by the contractor , as reasons why
the powers of taking over the whole or part
of the work or cancelling the contract should
not be exercised , are sufficient to satisfy
him that he should not exercise such
powers. In reaching his decision the
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Principal may have regard to the Principal’ s
interests . He is not obliged to act
‘reasonably’ in the sense of seeking to
balance the interests of the Principal and the
contractor. This flows from the existing
default , refusal or neglect , of the contractor .
All that is required is a bona fide
consideration of such submissions.
If , after such proper consideration , he is
satisfied that he should not exercise either of
the latter two powers , his right to exercise
them never arises. If he is not satisfied that
the powers should not be exercised , his
potential right to exercise the last two
powers crystallises . ”
Reference was also made to The Minister for
Public Works v Renard Constructions ( M E ) Pty
Ltd ( No . 1 ) ( 15 Feb 1989 , unreported ) , a
decision of Brownie J , in which counsel
conceded that the Principal was under a duty to
act “ reasonably ” before taking action to take
over the works and exclude the contract under
cl 44. Reference was also made to the decision
of Giles J in Hughes Bros Pty Ltd v Trustees of
the Roman Catholic Church for the Archdiocese
of Sydney ( 21 September 1989, unreported ) on
the same clause, where Giles J said:
“ Under cl 44.1 there has been a show cause
notice and the exercise of the powers is
conditioned upon the contractor’ s failure to
show cause to the satisfaction of the
Principal why the powers should not be
exercised . I do not doubt that in deciding
whether or not the contractor had shown
cause to his satisfaction , the principal must
act reasonably , in the sense that the
Principal cannot in the face of good cause
shown nonetheless declined to be satisfied
and hence exercise the powers. It is, I
suspect , to this that the observations of
Brownie J . were addressed . ”

In relation to this decision , his Honour
commented:
“ I respectfully agree if ‘reasonably ’ is
understood in the sense indicated by Giles J .
I prefer to state the obligation upon the
Principal as being to give bona fide and
proper consideration to the contractor ' s
submissions , and bona fide to reach a
conclusion upon whether proper cause has
been shown , rather than to state the
obligation as an obligation to act
‘reasonably’ . ”
Doyles Dispute Resolution Practice — Asia

It is not in dispute in the present case that the
Principal acted “ honestly ” . He was not
corrupted by any pecuniary consideration and
he believed he was entitled to do what he did .
In that sense he acted “ bona fide ” .
Cole J rejected any submission that
reasonableness could be imported as a
limitation on the exercise of cl 44 powers. In
my opinion he was right to do so. Such a
limitation , if it existed , could only arise either
from the express words of the contract or by
way of an implied term . Obviously enough it
does not arise as a matter of construction of cl
44. It is not referred to expressly in that clause ,
nor is it to be discerned as a matter arising by
necessary implication from the words used .
Nor , in my view , is there any room to imply a
term . Any such attempt could not survive the
tests adumbrated by the High Court in Codelfa
Construction Pty Ltd v State Rail Authority of
NSW ( 1981 -1982 ) 149 CLR 337 and Secured
Income Real Estate ( Australia ) Ltd v St Martins
Investments Pty Ltd ( 1979) 144 CLR 596.
Moreover , it suffers a more basic defect: it is
difficult , if not impossible , to ascribe any
sensible meaning to such a concept in this
connection . As Taylor J said in a very different
context: “ But reasonableness alone is an
abstract concept and does not by itself provide
a test for determining what charges may or may
not be made ; it is a useful guide if , and only if ,
we are aware of the various matters which must
be considered where the necessity arises of
determining whether particular charges are or
are not reasonable ” ( Armstrong v The State of
Victoria ( N o . 2 ) ( 1957 ) 99 CLR 28 at 88-89 ) . In
the present case the parties apparently
interpreted the concept of reasonableness as
involving the balancing “ of the interests of the
Principal against those of the Contract ” . There
is no possible basis for inflicting such a duty on
the Principal , and his Honour was correct to
repudiate it . There is no reason why the
Principal should have regard to any interests
except his own . Eventually , Mr Walker , who
appeared for the Contractor , conceded that the
Principal was not burdened by any element of
altruism . However, in my view it does not
follow that the Principal 's actions in the present
case can be justified . The pivotal fact found by
the arbitrator
which , so far as I can see from
the materials referred to by him is amply
is that the Principal ’s decision was
justified
based on a fundamental misunderstanding of
relevant
matters ( principally ,
that the
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Contractor had been in default since 7 March
1986) and was grounded on “ misleading ,
incomplete and prejudicial information ” .
Clause 44.1 provides that action to take over
the contract and exclude the Contractor can
only be taken if the Principal is “ satisfied ” as
to certain matters , namely why the powers
referred to should not be exercised . Inherent in
the notion of being “ satisfied ” is an ability to
comprehend the factual background on which
satisfaction is required . If , for example , as Mr
Miller QC senior counsel for the Principal
conceded , the Principal were disabled by
drunkenness , insanity or illiteracy from
understanding the basic facts of the case , he
could never reach an appropriate degree of
satisfaction . Likewise here, in my view , when
the Principal’ s mind , on the arbitrator’ s
findings , was so distorted by prejudice and
misinformation that he was unable to
comprehend the facts in respect to which he
had to pass judgment . Since he was unable to
be “ satisfied ”
and , if it matters, that
inability arose solely through his own fault
his action in taking over the contract and
excluding the Contractor lacked contractual
justification and amounted to a repudiation .
The Principal ’ s cross-appeal attacked the
arbitrator’ s award of damages based on
quantum meruit in favour of the Contractor . In
view of his Honour 's finding there was no
breach of contract it was unnecessary for him to
deal with this point , although , in deference to
counsel ’ s wishes , he did so. His Honour did
not accede to the Principal ' s complaint . In my
view his Honour was correct in doing so.
The cross-appellant really raised two distinct
points. The first is that the arbitrator ( and his
Honour ) was wrong to calculate the quantum
meruit claim on the basis of what would be a
reasonable remuneration for the Contractor; he
should have essayed that task of enquiring what
was the value to the Principal of the work
performed . Quantum meruit was now
perceived , so the argument ran , to be based on
concepts of unjust enrichment ; it followed ,
according to this argument , that since the
Principal should not be unjustly enriched , he
should pay to the Contractor the value to him of
the works performed as distinct from the
reasonable cost to the Contractor of performing
the works. His Honour had already rejected
such an argument in Jennings Construction Ltd
v QH and M Birt Ltd ( 16 December 1988 ,

—
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unreported ) . That decision is precisely in point
and , in my view , entirely correct . His Honour
was therefore justified in applying it .
The second point is that the amount of the
( particularly
award
when
arbitrator ' s
aggregated with payments already made under
the contract whilst it was on foot ) exceeds the
amount payable to the contractor under the
contract , which latter amount must provide a
“ ceiling ” on any quantum meruit claim . This
point should also , in my view , be rejected . In
the first place , it is contrary to what authority
exists on the question . The Court of Appeal in
New Zealand in Slowey v Lodder ( 1901 ) 20
NZLR 321 held that an innocent party who
terminates a contract by acceptance of the
defaulting party’ s repudiation may sue on a
quantum meruit for the value of work done
before repudiation , and that the fact that a
judgment on this basis exceeds the amount
which would have been payable under the
contract is irrelevant . That decision was
affirmed on appeal to the Privy Council : see
Lodder v Slowey [ 1904] AC 442. In the United
States , there is abundant authority to the same
effect: see , for example Boomer v Muir ( 1933 )
24 ( 2d ) P 570 , United States v Zara Contracting
Co 146 F 2d 606 , Matter of Montgomery ' s
Estate 6 NE 2d 40 , and Williston on Contracts
(3rd ed ) Vol 12 Section 1485. Certainly those
United States authorities are tainted by the view
that acceptance of a repudiation effects a
rescission ah initio , a view regarded in
Australia as heretical since McDonald & Anor v
Dennys Lascelles Ltd ( 1933 ) 48 CLR 457 and
now recognized as such by the House of Lords
in Johnson v Agnew [ 1980 ] AC 367; but this
reasoning on this point still remains
unimpaired . Of these cases, Boomer v Muir is
the most spectacular , because in that case a
sub-contractor on a construction project was
awarded the sum of $258,000 as the fair value
of the work he had performed for the
defendant , even though only $20 ,000 remained
as an outstanding debt due by the defendant
under the contract . Insofar as it is relevant , the
decision of the Court of Appeal in England in
Rover International Limited v Cannon Film
Sales Limited ( 1989 ) WLR 912
which has
attracted the attention of Professor Birks in
[ 1990 ] 2 Journal of Contract Law 227 , Mr
Beatson in ( 1989 ) 105 LQR 179 and Dr Carter
in Finn (ed ) Essays on Restitution 206
is to
the like effect . I say “ insofar as it is relevant ”
because it is a case dealing with a contract

.
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which was void ab initio , not a case of a
contract terminated by the acceptance of a
repudiation .
The cases to which I refer have been
received with somewhat lukewarm enthusiasm
by certain academic writers (see Goff & Jones
The Law of Restitution , 2 nd ed 1978, pp
379-380, Greig & Davis The Law of Contract ,
1 st ed 1987, pp 1286-1287 ) on the apparent
ground that they are “ anomalous ” . But to my
mind this criticism of them is superficial . They
are right in principle as well as justified by
authority . The law is clear enough that an
innocent party who accepts the defaulting
party’ s repudiation of a contract has the option
of either suing for damages for breach of
contract or suing on a quantum meruit for work
done . An election presupposes a choice
between different remedies , which presumably
may lead to different results . The nature of
these different remedies renders it highly likely
that the results will be different . If the former
remedy is chosen the innocent party is entitled
to damages amounting to the loss of profit
which he would have made if the contract had
been performed rather than repudiated ; it has
nothing to do with reasonableness. If the latter
remedy is chosen , he is entitled to a verdict
representing the reasonable cost of the work he
has done and the money he has expended ; the
profit he might have made does not enter into
that exercise . There is nothing anomalous in the
notion that two different remedies , proceeding
on entirely different principles , might yield
different results. Nor is there anything
anomalous in the fact that either remedy may
yield a higher monetary figure than the other.
Nor is there anything anomalous in the prospect
that a figure arrived at on a quantum meruit
might exceed , or even far exceed , the profit
which would have been made if the contract
had been fully performed . Such a result would
only be anomalous if there were some rule of
law that the remuneration arrived at
contractually was the greatest possible
remuneration available , or that it was a
reasonable remuneration for all work requiring
to be performed . There is no such rule of law .
Nor can one say that as a matter of observable
fact there is any such rule . The most one can
say is that the amount contractually agreed is
evidence of the reasonableness of the
remuneration claimed on a quantum meruit ;
strong evidence perhaps, but certainly not
conclusive evidence . On the other hand , it
Doyles Dispute Resolution Practice — Asia

would be extremely anomalous if the defaulting
party when sued on a quantum meruit could
invoke the contract which he has repudiated in
order to impose a ceiling on amounts otherwise
recoverable.
The orders which I propose are therefore:
On the appeal ,
1 . Orders 1 , 2 , 3, 4, 5 and 6 made by his
Honour , Mr Justice Cole , on 26th October
1989, set aside.
2. In lieu thereof order that the respondent’s
appeal to the Supreme Court under s . 38 of
the Commercial Arbitration Act be
dismissed .

3. Set aside the Arbitrator’ s award dated
11 th November 1989 , made pursuant to the
decision of his Honour Mr Justice Cole.
4. Restore the Arbitrator’ s original award in
favour of the Appellant dated 17 June 1989.
5. The costs of the hearings in the Court
below , before the Arbitrator and of this
appeal to be paid by the respondent , the
respondent if qualified to have a certificate
under the Suitors’ Fund Act in respect of the
costs of the appeal to this Court .
On the cross-appeal
Cross-appeal dismissed with costs.

.

Handley JA: In this matter I have had the
advantage of reading the reasons for judgment
of Priestley JA and Meagher JA .

I agree with Priestley JA that the question of
law raised by the Principal in its application to
Cole J for leave to appeal from the Arbitrator’s
award was a new point which had not been
properly raised before the Arbitrator. The point
was one which affected the whole conduct of
the arbitration . It was one which might possibly
have been met by further evidence and by
amendments to the Contractor 's points of
claim . Accordingly , leave to appeal should not
have been granted to raise such a point , and
even if granted the appeal should have been
dismissed . See Suttor v Gundowda Pty Ltd
(1950 ) 81 CLR 418.
In fairness to Cole J I should say that this
objection was not raised before him either on
the application for leave to appeal or on the
appeal itself . Indeed the point was raised before
us by the Court rather than by the respondent as
Priestley JA has demonstrated in his judgment .
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The failure of the respondent to take the
point before us until it was taken by the Court ,
is explained in part by the fact that the
Arbitrator would not allow the parties to be
legally represented in the arbitration . However
in the end , somewhat unfairly perhaps, he
allowed a departmental legal officer to be
present during the arbitration to assist the
departmental engineer who was actually
conducting the case on behalf of the Minister .
On occasions the Arbitrator allowed the
departmental legal officer to address him direct .
The Contractor had no such advantage .

Clearly the lack of legal representation for
the Contractor during the arbitration made it
more difficult for its legal advisers to later
recognise that the point on which leave to
appeal was sought from Cole J was a new point
which consistently with established principle
could not be taken for the first time on appeal . 1
agree therefore with Priestley JA that the appeal
should succeed on this ground alone .

I agree generally with much of what
Priestley JA has written on the other issues in
the appeal . 1 also agree with the conclusion by
Meagher JA that the Principal ’ s “ decision was
based on a fundamental misunderstanding of
relevant matters . .. and was grounded on
misleading , incomplete , and prejudicial
information ” . Meagher JA concludes that these
findings demonstrate that the Principal could
not have given bona fide consideration to the
Contractor’ s submissions and therefore could
not have been satisfied that the power which
had arisen should be exercised . For myself I
prefer to regard these matters as demonstrating
that the Principal’s decision , however honest ,
was objectively unreasonable and therefore an
invalid exercise of the power . In agreement
with Priestley JA I would hold that as a matter
of construction the power must be exercised
reasonably . However I have reached this
conclusion by a somewhat different route to
those on which he prefers to base his judgment .

I am conscious that with the possible
exception of Meehan v Jones (1982) 149 CLR
571 the cases that I will be citing in the reasons
which follow were not referred to during the
course of argument . However, the validity of
an implication of reasonableness in cl 44.1 was
central to the whole argument on both sides and
the possible relevance of the arbitration clause
was referred to . Accordingly I am satisfied that
if I decide the case in the way I propose I will
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be doing so within the four comers of the
arguments presented by the parties and that
neither party will be denied procedural fairness.
The power conferred on the Principal by cl
44.1 is to vary ( “ take over the whole or any
part of the work ” ) or cancel the contract . The
power arises on the happening of any breach ,
however minor, and whenever the breach
occurs . It also arises upon the Contractor
neglecting to comply with any direction given
by the Principal , however minor, accidental or
temporary that neglect might be , and regardless
of the importance or otherwise of the subject
matter. This express power therefore covers
many cases where the Principal would have no
power to rescind the contract for breach under
the general law .

Apart from the great width of these powers ,
there are three other matters which support the
existence of some restraint on their exercise
apart from the normal requirement of honesty .
The power may only be exercised after the
Principal has given the Contractor “ notice in
writing to show cause ... why the powers ...
should not be exercised ” . The notice must state
that it is given under the clause and “ shall
specify the default , refusal or neglect ... upon
which it is based ” . It is clear that the power is
only exercisable for “ cause ” and after the
Contractor has been given an opportunity to be
heard . This is some indication that the
Contractor is entitled to appeal to objective
including
considerations
questions
of
reasonableness in showing cause against the
exercise of the powers . The very notion of
showing cause seems inconsistent with the view
that the Principal will be entitled to act, within
the limits of honesty , on his own idiosyncratic
opinion .
The second matter depends on whether “ the
satisfaction of the Principal ” in cl 44.1 refers
to an opinion which is reasonable or to one
which is merely honest . The implication of
reasonableness is readily made . See Hillas &
Co Ltd v Arcos Ltd (1932 ) 38 Com Cas 23
where at pp 43-44 Lord Wright referred to:
“ ... the legal implication in contracts of

what is reasonable , which runs throughout
the whole of modern English law in relation
to business contracts . ”
Where the question has arisen in the context
of conditions precedent or subsequent the
courts have sometimes held that honest
© 1992 CCH International
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dissatisfaction has been sufficient . See Meehan
v Jones & Anor (1982) 149 CLR 571 and
Docker v Hyans (1969 ) 1 WLR 1060. In the
context of certification clauses Devlin J said in
Minster Trust Ltd v Traps Tractors Ltd ( 1954) 1
WLR 963 at 973:There may be a question (again
depending upon the implication to be drawn
from
the
whether
contract )
the
dissatisfaction must be reasonable, or
whether it can be capricious or unreasonable
so long as it is conceived in good faith . ..
The tendency in modem cases seems to be
to require the dissatisfaction to be
reasonable . ”
In Stadhard v Lee ( 1863 ) 3 B & S 364 ( 122
ER 138 ) the question arose in the context of a
power in a head contractor if the subcontract
works did not proceed ‘‘as rapidly and
satisfactorily as required ” for he or his agent to
enter into possession of the works and employ
whatever number of men they considered
necessary at the expense of the subcontractor .
Cockhurn CJ , delivering the judgment of the
court at 371-372 ( 141 ) said:
” ... stipulations and conditions of this kind
should , where the language of the contract
admits of it , receive a reasonable
construction , as it is to be intended that the
party in whose favour such a clause is
inserted meant it to secure only what was
reasonable and just ... If the language of the
contract will admit of it it should be
presumed that the parties meant only what
was reasonable , yet , if the terms are clear
and unambiguous the court is bound to give
effect to them . ”
It was held in that case that the particular
contract only required the head contractor to act
honestly . However there was no provision for
the subcontractor to be given an opportunity to
show cause against the formation of the opinion
and there was no arbitration clause .
It seems to me that cl 44.1 should be
construed as requiring the Principal to act
reasonably as well as honestly in forming the
opinion that the Contractor had failed to show
cause to his satisfaction and thereafter in
deciding whether or not to take over the whole
or any part of the remaining work or to cancel
the contract . See generally Amann Aviation Pty
Ltd v The Commonwealth of Australia ( 1990) 22
FCR 527 at 532 , 542-4 and The Commonwealth
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Reports 1) 90-007; (1991 ) 66 ALJR 123.

Having reached that conclusion there is no
need for me to consider whether or to what
extent the Principal was bound by an implied
obligation to accord procedural fairness to the
Contractor in the course of reaching a decision
under cl 44.1 and whether the findings of the
arbitrator sufficiently establish that the
Principal failed to do so.
The third matter is that the contract contains
a comprehensive provision for arbitration .
Clause 45 covers “ All disputes or differences
arising out of the Contract or concerning the
performance or the non - performance by either
party of his obligations under the Contract
whether raised before or after the execution of
the work ” . After certain intermediate
procedures such disputes may be the subject of
a notice in writing to the Principal requiring the
matter at issue to be referred to arbitration .

Disputes “ concerning the performance or the
non - performance ” by the Contractor of “ his
obligations under the Contract ” prior to the
completion of the work would commonly
concern the exercise by the Principal of his
powers under cl 44.1 . The clause does not
restrict the powers of the Arbitrator to
determine such disputes and no decision of the
Principal or the Superintendent is protected
from arbitral review . Accordingly disputes
concerning the exercise by the Principal of the
powers conferred by cl 44.1 are subject to
arbitration .
The provision for arbitration of disputes
arising under cl 44.1 is a further indication that
the powers it conferred are subject to some
limitations other than honesty . An arbitrator
could always determine whether the Principal
had complied with the necessary formalities
and whether the other conditions precedent to
the exercise of the powers had arisen . However
these matters would often not be in dispute .
The matter most likely to be in dispute would
be whether the Principal had validly exercised
the power . Is it to be supposed that the parties
intended that the only issue for the arbitrator in
such a case would be the honesty or good faith
of the Principal ? Is it not rather to be supposed
that the parties intended that an expert lay
arbitrator should determine whether the
Principal had acted reasonably ?
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There have been a number of cases in which
the courts have had to determine the scope of
an arbitrator’ s powers in the light of contractual
provisions authorising an engineer, architect ,
auditor or Principal to make a decision having
consequences for the parties.

Brodie v Cardiff Corporation ( 1919) AC 337
concerned disputes as to work directed by the
contractor
Corporation ’ s engineer. The
contended that this was extra work and asked
for written orders. The engineer refused on the
ground that the work was covered by the
contract . A written order was a condition
precedent to any right in the contractor to
additional payment . The arbitrator found for the
contractor but the corporation declined to pay
relying on the absence of any written order .
The contractor succeeded in the House of
Lords. Lord Finlay LC held at 350 , 351 that
“ the arbitration is an appeal from the refusal by
the engineer to give such an order’ ’ . Lord
Atkinson at 357 said that the parties by the
provision for arbitration “ intended that that
arbitration should have a reach and operation
adequate to solve the matters in dispute , and
not an arbitration so restricted in its scope as to
be absolutely abortive’ ’ . At 358-9 he added that
his earlier conclusion did not involve the
implication of an additional term but merely a
construction of the terms of the contract as a
whole . Lord Wrenbury at 367 said that “ the
arbitration clause is paramount to every
provision of the contract other than the
excepted matters which that clause provides
shall be ‘in the absolute and final discretion of
the engineer' ’’ .
Similarly in Harris v Byerley ( 1918 ) 25 CLR
55 , affirming ( 1918) QSR 177 at 191-3, the
High Court held that accounts certified by an
auditor which were to be “ conclusive and
binding on both parties’ ’ did not bind an
arbitrator . Griffith CJ , in a judgment concurred
in by the other Justices , rejected the appellant’ s
submission that the auditors , by their accounts ,
could determine the rights of the parties. He
said at 59:
“ It is impossible, reading the agreement as
a whole, especially in face of the unlimited
terms of the Arbitration Clause , to hold that
the auditor had such an unlimited power .’ ’

In Piggott v Townsend ( 1926) 27 SR ( NSW )
25 the court had to consider whether an
architect's certificate which was “ conclusive
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evidence ” of the works having been duly
completed bound an arbitrator . Ferguson J ,
giving the judgment of the Full Court (at p 28 ) ,
approved the statement of Collins MR in an
earlier case that “ if something which purports
to be conclusive is made subject to revision , it
loses its quality of finality . That is the case here
where the decision of the architect is made
subject to the decision of an arbitrator ” . Earlier
he had said (at 28 ):

“ As soon as a dispute had arisen and been
notified , the matter by agreement became
one for decision , not by the architect , but by
the arbitrator. ”

Similarly , in In re An Arbitration between
Mitchell & Brassey ( 1939) VLR 371 at 374
Mann CJ said : “ in introducing the provision in
the arbitration clause relating to any dispute ‘as
to the withholding by the architect of any
certificate’ the framers of the contract ... did
not . . . intend to convey that there might only be
referred to arbitration disputes as to the good
faith of the architect ” . See also KBH
Constructions Pty Ltd v PSD Development
Corporation Pty Ltd (1990) 21 NSWLR 348 at
357-8 and Amann Aviation Pty Ltd v The
Commonwealth of Australia ( 1990) 22 FCR 527
at 543-4.
There has been no High Court decision since
Harris v Byerley ( above ) on the effect of a wide
arbitration clause on earlier provisions
authorising one party or his agent to make
decisions having consequences for the parties .
However in Kirsch v HP Brady Pty Ltd ( 1937 )
58 CLR 36 at 50 Latham CJ said : “ The
arbitration clause ... must be regarded as
controlling .. . prior provisions in the contract . ”
See also John Grant & Sons Ltd v The
Trocadero Building and Investment Co Ltd
(1938 ) 60 CLR 1 at 26-27 per Starke J and 31
per Dixon J .
In view of the High Court decision in Harris
v Byerley it is not necessary for this Court to
consider the effect of more recent decisions of
the House of Lords which may have departed
from the earlier principle that paramount effect
is to be given to a wide arbitration clause . See
East Ham Corporation v Bernard Sunley Ltd
( 1966) AC 406 , and Kaye Ltd v Hosier &
Dickinson ( 1972 ) 1 WLR 146 ( HL ).
Earlier authority to the same effect as Harris
v Byerley includes Re Hohenzollern AG v City of
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London (1886) 54 LT 596 (CA ) where it was
held that a provision that locomotives were to
be built “ to the satisfaction and approval of the
purchaser ’ s engineer ” who was to provide a
certificate to that effect did not bind an
arbitrator who had power to settle “ all
disputes ” . See also the Court of Appeal
decisions in Neale v Richardson (1938 ) 1 All
ER 753, Prestige & Co Ltd v Brettell ( 1938 ) 4
All ER 346 and Docker v Hyams ( 1969) 1 WLR
1060.
These cases demonstrate that a contractual
provision that a decision by the Principal to
exercise a power conferred by cl 44.1 should be
binding and conclusive would not have bound
an arbitrator appointed under this arbitration
clause. It would be strange then if the language
of cl 44.1 restricted an arbitrator to determining
whether or not the Principal had acted honestly .
It seems to me therefore that the proper
conclusion , to adopt the language of Lord

Finlay LC , in Brodie v Cardiff Corporation
previously referred to , is that this arbitration
was an “ appeal ” from the refusal of the
Principal to be satisfied by the cause shown by
the Contractor , and from his decision to
exercise the powers conferred by cl 44.1 . On
that “ appeal ” the Arbitrator was entitled , as he
did , to review those decisions on their merits
and to decide whether they were unreasonable
and therefore invalid . Accordingly I would
allow the Contractor’ s appeal on this ground as
well .

In relation to the cross-appeal I agree with
Meagher JA and for the reasons he has given
that this fails and should be dismissed with
costs.
I agree therefore with the orders proposed by
Meagher JA .

[H 80-054] McCAFFEREY v THE COUNCIL OF THE SHIRE OF PORT STEPHENS
Supreme Court of New South Wales
Judgment delivered 23 April 1992
Full text of judgment below

—

—

—

Powers of court
Power to stay proceedings
Power to refer parties to
Arbitration
arbitration — Principal and contractor entering into agreement containing arbitration
clause
Disputes arising between parties Contractor claiming sum from principal as
payments due under contract and damages for breach Parties agreeing that issues were
appropriate for referral to referee appointed under Supreme Court Rules — Principal not
Whether the court
seeking to stay court proceedings to permit arbitration of dispute
could of its own motion stay the proceedings and refer the parties to arbitration — Whether
in the absence of an application by one of the parties , the court could invoke its inherent
jurisdiction to prevent abuse of process by ordering a stay Commercial Arbitration Act
1984 , sec 53 Supreme Court Rules 1970 , Pt 72 .

—

—

—

—

—

—

A principal and a contractor entered into an agreement which contained an arbitration
clause. Following a number of disputes between the parties , the contractor issued a summons
for payments due under the contract and damages for breach of the contract. The principal
agreed with the contractor’s statement of the disputes, but added two further matters which
included the interpretation of an award given on a consensual reference to an expert .
Both parties agreed that all of the issues were appropriate for referral to a referee under
Pt 72 of the Supreme Court Rules. Under Pt 72, a party dissatisfied with the conclusions to
which a referee had come may not be confined to appeal on questions of law and is not subject
to the grant of leave required under sec 38 of the Commercial Arbitration Act. The parties
agreed that all of the disputes fell within the arbitration clause of the contract. The principal
did not move for a stay of the proceedings pursuant to sec 53 of the Act.
The question before the court was whether parties who have agreed that their disputes
would be submitted to arbitration should be able to put aside the concomitant confinement of
Doyles Dispute Resolution Practice — Asia
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their right to judicial review of the conclusions of the first instance tribunal . Both parties
rejected the suggestion that the proceedings should have been stayed and the matter referred

to arbitration.
Held: disputes referred to referee .
1. Section 53 of the Act referred to an application by the other party to the proceedings,
and did not provide for the court to act of its own motion . Further, the court must be satisfied
that the applicant was ready and willing to do all things necessary for the proper conduct of the
arbitration , and there could not be that satisfaction where the principal had declined to apply
for a stay of the proceedings. Accordingly , sec 53 did not give the requisite power.
2. The court has the inherent jurisdiction to prevent abuse of its process, and that
jurisdiction may be exercised in any situation where the requirements of justice demand it. But
while it may have been held upon an application by one of the parties that proceedings brought
contrary to an arbitration agreement were an abuse of process, it could not properly have been
concluded that these proceedings were an abuse of process where both parties had asked the
Court to hear the proceedings.
Per Giles J: In the interests of litigants in general , it may be appropriate that Pt 72 be
amended to provide for referral as if under an arbitration agreement with consequential
confinement in appellate rights, or for equivalent constraints upon reconsideration of a
referee’s report, where there was an arbitration agreement encompassing the disputes.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Before: Giles J .

Giles J: By summons filed on 6 March 1992
the plaintiff claimed some $733,000 from the
defendant as payments due under and damages
for breach of a contract for the “ rehabilitation ”
of a length of roadway . The disputes as
outlined concerned

—

(a) payment for removal of unsuitable
material and its replacement with suitable
material ;
( b) a latent condition claim ;

a claim to additional costs incurred as a
result of the defendant 's instruction to allow
traffic on a freshly stabilised surface;
(d ) the measurement of quantities for a
number of items in the schedule of rates;
(c )

and

(e ) a claim to damages for the defendant’ s
wrongful cancellation of the contract .

The defendant agreed with the plaintiff 's
statement of the disputes, adding two further
matters

—

H 80-054

(0 the interpretation of an award given on a
consensual reference to an expert ; and
( g ) the interpretation of the schedule of rates

items relating to removal of unsuitable
material .
Both parties said that all issues were
appropriate for referral under Pt 72 of the
Rules.
The contract included conditions in the form
NPWC Ed 3, cl 45 of which provided for
arbitration of disputes. At least for present
purposes, it was common ground that all the
disputes fell within that clause. The defendant
did not move for a stay of the proceedings
pursuant to s 53 of the Commercial Arbitration
Act 1984 ( “ the Act ” ). Both parties eschewed
arbitration in favour of curial proceedings.
There had been earlier occasions in the
administration of the Construction List on
which disputes entirely appropriate for the
determination of an arbitrator had been made
the subject of proceedings and channelled to a
© 1992 CCH International
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referee notwithstanding the agreement of the
parties that their disputes should be submitted
to arbitration . On those occasions neither party
had seen fit to give effect to that agreement or
to require the other party to do so. At least a
major reason for this seems to have been that a
party dissatisfied with the conclusions to which
in all probability the
a referee has come
same person who would have sat as arbitrator
had the disputes been submitted to arbitration
may not be confined to appeal on questions
of law and subject to the grant of leave under
s 38 of the Act . It appears to have been thought
that the dissatisfied party can engage in a wider
contest concerning those conclusions when the
referee’ s report is before the court pursuant to
Pt 72 r 13 . Sometimes it has been sought to
canvass in detail the referee 's findings in areas
of his expertise . The approach which should be
taken by the judge before whom the report
comes in these circumstances has not been
determined at appellate level , but even a
fruitless endeavour to overturn the referee 's
findings is productive of delay and expense
and , given the demands upon the judges of the
Commercial Division who administer the
Construction List , deprives other litigants of the
prompt hearing of their disputes which the
Division seeks to provide. It must be
questioned whether parties who have solemnly
agreed that their disputes will be submitted to
arbitration should be able to put aside the
concomitant confinement of their right to
judicial review of the conclusions of the first
instance tribunal .
With these considerations in mind , I
requested that the parties in these proceedings
make submissions upon whether the court had
power, absent an application by one of the
parties , to stay the proceedings, and if there
was such a power whether it should be
exercised . Although they were united in
opposing such a happening , they provided
detailed submissions for which I express my
gratitude . I concluded that it was not open to
me to deflect the parties from their course . I
announced that conclusion , but the exigencies
of the list did not permit my reasons to be
given . These are the reasons .

—

—

I . Section 53 of the Act refers to application
by the other party to the proceedings , and does
not provide for the court to act of its own
motion . Further , the court must be satisfied that
the applicant was and is ready and willing to do
Doyles Dispute Resolution Practice — Asia
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all things necessary for the proper conduct of
the arbitration , and there could not be that
satisfaction where the defendant declines to
apply for a stay of the proceedings.
Accordingly , s 53 does not give the requisite
power .
2. The court has an inherent jurisdiction to
prevent abuse of its process. The jurisdiction
may be exercised in any situation where the
requirements of justice demand it ( Tringali v
Stewardson Stubbs & Collett Ltd ( 1966 ) 66 SR
( NSW ) 335 at 344, and see generally Mason ,
“ The Inherent Jurisdiction of the Court ” , 57
ALJ 449 at 453-6 ) . It has been exercised or
recognised as the foundation for a stay of
proceedings brought contrary to an agreement
to submit disputes to the jurisdiction of a
foreign court ( Racecourse Betting Control
Board v Secretary for Air ( l 944 ) l Ch ll 4;
Hanessian v Lloyd Triestino SA ( 1951 ) 68 WN
98; Wilson v Compagnie des Messageries
Maritimes ( l 954 ) 54 SR ( NSW ) 258; The
Fehmran ( 1957 ) 2 Ll R 551 ; Hopkins v Dif rex
SA ( 1966 ) l NSWR 797 ) , and on at least two
occasions as the foundation for a stay of
proceedings brought contrary to an arbitration
agreement ( Roussel -Uclaf v GD Searle & Co Ltd
( l 978 ) l Ll R 225; Dillingham Canada
International Ltd v Mana Construction ( 1986 )
69 BCLR 134; perhaps also Stevens v Trewin
( l 968 ) Qd R 411; cf Adelaide Steamship
Industries Pty Ltd v The Commonwealth of
Australia ( 1974) 8 SASR 425 ( Bright J ) ; ( 1974)
10 SASR 203 ( FC ) ). In Racecourse Betting
Control Board v Secretary for Air at 126
MacKinnon LJ referred to

—

a wider general principle , namely , that
the court makes people abide by their
contracts , and , therefore , will restrain a
plaintiff from bringing an action which he is
doing in breach of his agreement with the
defendant that any dispute between them
will be otherwise determined . ”
3. But while it may be held upon application
by one of the parties that proceedings brought
contrary to an arbitration agreement are an
abuse of process , I do not think it can properly
be concluded that these proceedings are an
abuse of process where both parties ask , or at
least are content , that the court hear the
proceedings. Other than by reason of the
arbitration agreement , the court is an
appropriate forum ( Rajski v Bainton ( 1990 ) 22
NSWLR 125 at 128 ) , and it has not been
” .. .
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suggested that the plaintiff’s claims are
frivolous. In the absence of complaint from the
defendant , it cannot be concluded that there
was any collateral or improper purpose in
bringing the proceedings. More widely , the
court ' s power to control and supervise its
process in order to prevent injustice ( Hamilton
v Oades ( 1988- 1989 ) 166 CLR 486 at 502 per
Deane and Gaudron JJ ) cannot be enlivened
where proceedings are regularly brought and
regularly prosecuted without dissent from the
defendant . The fact that there was agreement
on alternative determination of the disputes
does not of itself mean that there is unfairness
to a party , or that the administration of justice
will be brought into disrepute ( Hunter v Chief
Constable of the West Midland Police ( 1982 )
AC 529 at 536 per Lord Diplock ) .
4. Accordingly , quite apart from whether the
inherent jurisdiction should only be exercised
on the principles found in s 53 of the Act , as to

which I say nothing ( but see Adelaide
Steamship Industries Pty Ltd v Commonwealth
( FC ) ) , this is not an occasion for its exercise.

5. No other basis for the court ’ s intervention
of its own motion appears.
This may not be thought satisfactory . While
it is often said that the courts should not shut
their doors to those who seek their aid in
deciding disputes, litigation is subject to a host
of statutory and common law constraints. In the
interests of litigants in general , it may be
appropriate that Pt 72 be amended to provide
for referral as if under an arbitration agreement
with consequential confinement in appellate
rights (as is the effect of rr 13, 15 and 18 of the
Rules of the Supreme Court of the Australian
Capital Territory ) , or for equivalent constraints
upon reconsideration of a referee's report ,
where there is in existence an arbitration
agreement encompassing the disputes .

[ 80-055] ZIEHL- EBM AUSTRALIA PTY LTD v MDR
CONSTRUCTIONS PTY LTD & ANOR
Supreme Court of Victoria
Judgment delivered II October 1991
Full text of judgment below
Builder and owner
Potential bias of arbitrator
Stay of arbitration
Arbitration
Chairman of Institute of Arbitrators
making contract containing arbitration clause
Australia ( I A A ) to nominate arbitrator — Owner engaging architect to oversee work
Procedural steps being
Dispute arising
Chairman nominating an arbitrator
Owner wanting to stop arbitration because of possible claims against
undertaken
architect Builder' s counsel being Chairman of IAA Arbitrator being Treasurer of IAA
Whether the parties or the public could have a
Owner seeking stay of arbitration
reasonable apprehension that the arbitrator would not be impartial and unprejudiced
because he and the builder ' s counsel held offices in IAA Whether to stay the arbitration
would be convenient because of the desirability of avoiding a multiplicity of proceedings .
A builder and an owner made a contract which included an arbitration clause . In the event
of a dispute being referred to arbitration , the Chairman of the Victorian Chapter of the
Institute of Arbitrators Australia was to nominate an arbitrator . The owner engaged an
architect to design the building work and to supervise it . The architect was not a party to the
building contract nor to the arbitration. After disputes arose between the builder and the
owner , the builder issued a notice of dispute against the owner . An arbitrator was nominated ,
and the procedural steps of the arbitration were commenced .
Later, the owner raised with the builder the undesirability of the arbitration proceeding
because of possible claims which the owner had against the architect . It then discovered that
the arbitrator was Treasurer of the Victorian Chapter of the Institute of Arbitrators Australia ,
while the counsel for the builder was the Chairman of the Victorian Chapter. While both the
arbitrator and the builder’s counsel had been members of the committee of the Victorian
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Chapter, it was not until after the arbitrator had been nominated that they had been elected to
their offices. The owner issued a summons against the builder and the arbitrator, and applied
for an interlocutory injunction to stay the arbitration . The arbitrator agreed to abide by any
order of the Court and made no appearance.

Before the Court , the owner argued that , since both the builder’s counsel and the
arbitrator were members of the committee and held office as Chairman and Treasure ,
respectively , the circumstances were such that the parties or the public might have entertained
a reasonable apprehension that the arbitrator might not have brought an impartial and
unprejudiced mind to the questions involved in the arbitration . The owner also argued that to
stay the arbitration at the interlocutory stage was convenient because of the general desirability
of avoiding a multiplicity of proceedings and the prospect of inconsistent decisions.
Held: application refused .

.

1 . Neither the parties nor the public could have entertained a reasonable apprehension
that the arbitrator would not bring an impartial and unprejudiced mind to the resolution of the
arbitration because he and the builder’ s counsel held the offices of Treasurer and Chairman .
2. The appropriate exercise of discretion was to refuse the stay and at the interlocutory
stage to permit the arbitration to proceed .

Per McGarvie J: It would not have been appropriate to grant the owner leave to appeal to
the Full Court . The application for that leave was dismissed .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Mr SK Wilson ( instructed by Woodhams O ' Keefe & Co ) for the plaintiff .
Mr AA Nolan ( instructed by Bailey Timms & Nicholson ) for the first defendant .

Before: McGarvie J .

McGarvie J: This is an application by the
plaintiff , to whom I shall refer as “ the building
owner ” , against the first defendant , to whom I
shall refer as “ the builder ” , and the second
defendant , to whom I shall refer as “ the
arbitrator ” .
It arises out of a building contract between
the building owner and the builder . Disputes
arose between them in respect of the building
work . A notice of dispute was given by the
builder against the building owner on 27
February 1991 . The builder claims payment of
about $75 ,000 and the owner counterclaims for
a sum in the region of $120 ,000 for
rectification work and the like . It was referred
to arbitration .
In the circumstances, it fell to the Chairman
of the Victorian Chapter of the Institute of
Arbitrators Australia to nominate an arbitrator .
On 18 March 1991 Mr Gallagher was
nominated as arbitrator . Various procedural
steps took place with regard to the arbitration .

In September last the building owner raised
for the first time the undesirability of the
Doyles Dispute Resolution Practice — Asia

arbitration proceeding because of possible
claims which the building owner had against
the architect engaged for the project . The
building owner engaged an architect to design
the building work and to supervise it . I have
been informed by Counsel that one of the main
complaints as to the building work which has
been performed is that it leaks.
The building owner put it in September that
it was undesirable that it should be engaged
separately in the arbitration with the builder and
that it would be highly desirable that there be
one set of proceedings involving the building
owner , the builder and the architect. The
architect , of course , was not a party to the
building contract nor to the arbitration .

In the summons by which the building owner
seeks relief of an interlocutory nature before me
today , a stay of the arbitration is sought .
On 2 October 1991 the solicitor for the
building owner discovered that the arbitrator ,
Mr Gallagher, was Treasurer of the Victorian
Chapter of the Institute of Arbitrators Australia.
He also discovered at that time that Mr George
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Golvan of Counsel , who appears for the builder
in the arbitration , was the Chairman of the
Victorian Chapter . Initially the building
owner 's solicitor proceeded on the assumption
that Mr Golvan had been Chairman in March
when the arbitrator was appointed . Had that
been the position , a different situation would
have been presented before the Court .
It is now clear that while Mr Gallagher, the
arbitrator , and Mr Golvan , Counsel for the
builder , had been members of the committee of
the Victorian Chapter, it was not until 25 July
1991 that they were elected to their respective
offices of Treasurer and Chairman . It is
common ground that those offices are honorary ,
unpaid offices.
The main item of relief sought in the
summons is an injunction restraining the
arbitrator from proceeding with the arbitration ,
which has been fixed to commence next
Monday . The case in support of an
interlocutory injunction of that type is that both
are members of the committee holding the
offices which I have mentioned: and that the
circumstances are such that the parties or the
reasonable
a
entertain
might
public
apprehension that the arbitrator might not bring
an impartial and unprejudiced mind to the
resolution of the questions involved in the
arbitration .
The arbitrator, having intimated that he
would abide by any order of the Court , has not
appeared or been represented before me .
I have been referred for basic principle to the
recent decision of the High Court in Re Polites ;
Ex parte Hoyts Corporation Pty Ltd ( 1991 ) 65
ALJR 445.
Having heard the submissions of the parties,
and bearing in mind what is indicated by the
material before me of the function of the
Victorian Chapter of the Institute of
Arbitrators , I am of the view that , in the
circumstances , neither the parties nor the public
could entertain a reasonable apprehension that
Mr Gallagher would not bring an impartial and
unprejudiced mind to the resolution of the
arbitration because he and Mr Golvan both hold
the offices which I have mentioned . It is of
some significance that , at a very early stage
immediately following his appointment as
arbitrator , Mr Gallagher drew attention to his
wide experience in this area and the fact that he
had worked with and was well known to many
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solicitors , barristers and people connected with
the building industry . Accordingly , the
application for an interlocutory injunction will
be refused .
That takes me to the second claim in the
summons for a stay of the arbitration . It was
put for the building owner that to stay the
arbitration at this stage would be convenient
because of the general desirability of avoiding a
multiplicity of proceedings and the prospect of
inconsistent decisions. It was put for the
building owner that , the undertaking for
damages in the usual terms being offered , it
was merely a matter of delay as far as the
builder was concerned in recovering any
amount which is due to it , and that could be
compensated by interest or by the working out
of the undertaking as to damages.

I have been referred to the decision of
Rogers J in Qantas Airways Ltd v Dillingham
Corporation & Ors ( 1985) 4 NSWLR 113. In
particular I was referred to what his Honour
said at pp 117-118. It is clear , as appears from
what is said in that part of his Honour 's
decision , that there are countervailing interests
involved here. On the one hand , the builder has
an interest in the prompt resolution of this
dispute with the building owner in the manner
provided for by the contract . On the other
hand , the building owner has an interest in
avoiding the expense and the possibility of
inconsistent decisions which would follow if
the arbitration proceeds between the builder and
it , and proceedings between it and the architect
proceed in separate proceedings before another
tribunal .

In exercising my discretion in this matter, I
share the view expressed by Rogers J on p 118
of his decision , that a new attitude to arbitration
is overall justified in modern conditions and
under the legislation which now governs
arbitrations . I also bear in mind that , the notice
of dispute having been given in February , it
was not until September that the building owner
raised with the builder the undesirability of the
arbitration proceeding with only the two parties
involved , rather than all disputes being resolved
in court proceedings in which those two parties
and the architect would be involved .
It was put to me that the building owner
would consent to having the matter brought
before the County Court for resolution as
speedily as possible and in a way which as
© 1992 CCH International
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much as possible would utilise the interlocutory
work which has been done by way of
identifying the issues and the like .
In all the circumstances , it is my view that
the appropriate exercise of discretion is to
refuse the stay and at this interlocutory stage to
permit the arbitration to proceed .
The applications are dismissed .
MR WILSON : Your Honour , I am expressly
instructed in the event that Your Honour was to
dismiss the applications , to indicate that my
client wishes to appeal , to apply , in the context
of these being interlocutory applications, to
Your Honour for leave to appeal .
( Discussion ensued . )
HIS HONOUR : Following my dismissal of
the
building owner’ s application
for
interlocutory relief by way of an injunction and
a stay , Mr Wilson , for the building owner,
which is the plaintiff , sought leave for the
plaintiff to appeal to the Full Court against my
decision . As ancillary to that , he sought a stay
of my order pending the hearing of any appeal
if I granted leave to do so and offered the usual
undertaking as to damages with regard to that .

In my view , it would not be appropriate for
me to grant leave to appeal . The law , I think ,
has moved a great deal from what I might refer
to as the old days of arbitration when an
arbitrator lived a start and stop existence , being
brought to a standstill from time to time by
various orders of this Court .
Having considered Mr Wilson ’ s submissions
I decline to give leave to appeal . The
application for that leave is dismissed .

Do you seek costs of the interlocutory
application , Mr Nolan ?
MR NOLAN : Yes , Your Honour .
( Discussion ensued . )

HIS HONOUR: I make this Order . The
application for interlocutory relief is dismissed .
The application for leave to appeal to the Full
Court against that dismissal is refused . The
plaintiff is ordered to pay the first defendant ’ s
costs of the interlocutory application .
MR WILSON : If Your Honour pleases.

MR NOLAN: If Your Honour pleases.

[1180-056] SOFOS & ANOR v COBURN & ANOR
Supreme Court of Victoria
Judgment delivered 24 April 1992
Full text of judgment below

—

Arbitration — Jurisdiction of arbitrator Application of parol evidence rule to arbitrator
Two lessors and two lessees making lease Lessees restricting use of premises clause
to export and wholesale sales
Lessees making sales directly to public from premises
Dispute arising
Arbitrator hearing oral evidence from lessees on use of premises
Making award favouring lessees
Lessors
Assuming jurisdiction to hear dispute
appealing — Whether use of premises clause included retail sales — Whether arbitrator
had misdirected himself as to his power to admit oral evidence — Whether arbitrator had
jurisdiction to hear dispute
Retail Tenancies Act 1986 ( Vic ) — Commercial Arbitration
Act 1984 ( Vic ).

—

—

—

—

—

—

——

—

Two lessors agreed to lease their factory to two lessees. The clause dealing with the use of
the premises read: “ Use of premises: Wholesale and export fish supply . ” The lessees made
sales of fish directly to the public from the premises. After a dispute arose between the parties ,
an arbitrator accepted oral evidence from the lessees that they had intended to enter into a
retail tenancy . The arbitrator then assumed jurisdiction to dispose of the dispute under the
Retail Tenancies Act 1986 ( Vic ). He issued an award in favour of the lessees. The lessors
appealed to the Court to have the award set aside .
Held: appeal allowed .
The use of premises clause relating to wholesale and export premises could not have been
more precise. An export sale could not relate to a sale to an “ ultimate consumer ” nor could a
wholesale sale . The arbitrator had misdirected himself as to his power to admit oral evidence;
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having done so , he used a bootstrap not available to him to hoist himself into a jurisdiction he
did not have .
IHeodnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Mr RL Berglund ( instructed by Mitrakas Savas & Co) for the appellants.
Mr RA Edmunds ( instructed by Ryan & Kee ) for the respondents .
Before: Nathan J .

Nathan J: An
Arbitrator assumed
jurisdiction to dispose of a dispute under the
Retail Tenancies Act No 106 of 1986 after
accepting evidence from one of the parties that
he intended to enter into a retail tenancy . The
terms of the lease , however, are perfectly clear
and unambiguous. They restricted the use of
the premises to a wholesale and export fish
supply .

Messrs Cobum and Fellows entered into a
lease with Anastasios and Evanthia Sofos in
August of 1989. It related to a factory in
Braeside from which had been conducted a fish
processing operation and , it would appear on
the affidavit evidence , some sales of processed
fish directly to members of the public . When
the lease instrument was first delivered to
Messrs Coburn and Fellows , they made various
alterations as to the detail but inserted after the
word “ wholesale" in Clause 13, which dealt
with the use of the premises, the words “ retail
and export" but thereafter and prior to the
return of the lease to the proposed lessors ,
struck out again the word “ retail".
Accordingly , the instrument was concluded in
the following terms:

Clause 1 (0 ) recited as follows:
“ Not without the previous consent in
writing of the Lessor to carry on or to
permit to be carried on in or upon the
premises or any part thereof any trade
business profession occupation or
activity other than that specified in par .
13 of the Schedule."
Paragraph 13, as finally amended , reads:
“ Use of the premises: wholesale and
export fish supply"
In my view , the words are unequivocal , crystal
clear and absolutely certain . No matter what
may have been the intention of Messrs Fellows
and Coburn , that is , to reserve in their own
minds a prospect that they may sell to members
of the public , they chose the words and

^180-056

executed an instrument which bound them to
using the premises for wholesale and export
purposes and no other . The fact that the
premises might have been used in contravention
of the terms of the lease for retail sales does not
convert this lease from being restricted to
wholesale purposes to being expanded to retail
purposes. Insofar as Fellows or Cobum put
their minds to the alternative uses they chose ,
whether mistakenly or otherwise, is immaterial .
They chose to restrict the premises to wholesale
and export purposes. They cannot resile from
the contract they plainly entered into by seeking
now to profit from what amounts to a breach of
the terms of their lease , that is , by suggesting
that the premises were retail premises.

The Parole Evidence Rule , which was
apparently invoked by the Arbitrator to admit
evidence relating to the actual use of the
premises, was not available to him . An
Arbitrator cannot accept or adopt a jurisdiction
which is not given to him by statute . The Retail
Tenancies Tribunal is a creature of the Act
which created it , and although it must act
without regard to legal solemnities it must
nevertheless apply the rules of natural justice
which in this case include the rules of evidence
which bind a court . No court could have
recourse to parole evidence in the given
circumstances to amplify or explain what might
have been the intention of one of the
contracting parties , and an arbitrator could not
expand his jurisdiction by having access to an
evidentiary process unavailable to a court . The
circumstances in which parole evidence may be
accepted in amplification of a written document
are restricted and precise . They find their best
expression in Codelfa Construction Pty Ltd v
State Rail Authority of New South Wales
( 1981 - 1982 ) 149 CLR 337 . In this case , the
Retail Tenancies Act pursuant to Part III ,
assigns to arbitration any dispute arising out of
leases relating to retail premises. They are
defined as “ premises that under the terms of
the lease relating to them are used or are to be
© 1992 CCH International
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used wholly or predominantly for the carrying
on of a business involving the sale or hire of
goods by retail or the retail provision of
services ” . The term ‘‘retail ” is not defined ; it
means “ sale to the ultimate consumer ” and by
necessary implication , it excludes sale by
wholesale. The terms which attract the
jurisdiction relate to the terms of the lease , in
this instance , as I have already said , the terms
of the lease are clear and no amount of
quibbling can introduce into them any
confusion or any suggestion that they now
relate to retail premises. Seldom does one see a
legal expression less free of doubt .

In this instance Clause 13 relating to
wholesale and export premises could not be
more precise . An export sale cannot relate here
to a sale to an “ ultimate consumer ” nor can a
wholesale sale . The Arbitrator misdirected
himself as to his power to admit oral evidence;
having done so, he used a bootstrap not
available to him to hoist himself into a
jurisdiction he did not have .
The award will be set aside . The appeal in
respect of the award will succeed and I will
hear further as to any orders required by
counsel .

[H 80-057 J

COMMONWEALTH OF AUSTRALIA & ANOR v RIAN FINANCIAL
SERVICES AND DEVELOPMENTS PTY LIMITED
Federal Court of Australia ( ACT District Registry )
Judgment delivered 27 May 1992
Full text of judgment below
Arbitration — Judicial Review > Leave to appeal from award Manifest error of law on
Contractor and government being parties to contract
face of award
Contract
containing arbitration and cancellation clauses
Government issuing notice of
Arbitrator finding that person signing notice lacked authority —
cancellation
Government unsuccessfully seeking leave to appeal from award Appealing from order
Whether arbitrator failed to consider interpretation and operation of
denying leave
cancellation clause Whether ' ' manifest ' ’ error of law must be apparent from the award
itself without adversarial argument
Whether correction of error would substantially
affect the rights and liabilities of the parties Whether leave to appeal from award should
have been granted Australian Capital Territory ( Self -Government ) Act 1988 ( Cth ) , sec
55 — Commercial Arbitration Act 1986 ( ACT ) , sec 38 .
This was an appeal from a decision of the Supreme Court of the Australian Capital
Territory , reported at 1( 80-038.
The Commonwealth of Australia , as principal , and a contractor were parties to a contract
which contained cancellation and arbitration clauses . Under the cancellation clause , the
contract was deemed to be cancelled when notice of cancellation in writing under the hand of
the principal was served upon the contractor . The Australian Capital Territory was later
substituted for the Commonwealth as a party to the contract . After a dispute had arisen
between the parties , the Territory served a notice of cancellation on the contractor . The notice
was signed by a Territory officer , an Acting Senior Contracts Officer.
An arbitrator appointed to settle the dispute accepted submissions on whether the person
who had executed the notice of cancellation was properly authorised to do so and , accordingly ,
whether the notice was valid . In an interim award the arbitrator determined that the notice of
cancellation was required to be served under the hand of the principal , but that the person who
had signed the notice did not have authority to do so.
The arbitrator ’s reason for his determination was that the Territory ’s Legislative
Assembly had not made any law under sec 55 of the Australian Capital Territory
( Self-Government ) Act providing for the delegation of the powers of City Manager to the
Acting Senior Contracts Officer . Section 55 enabled the Territory’s Assembly to make laws
providing for delegation of the powers of the Head of Administration and the Associate Heads
of Administration .

—

—

—

—

—

—

— —

—

—

—
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The Commonwealth and the Territory unsuccessfully applied in the Supreme Court for
leave to appeal from the interim award . The Court found that there was no manifest error of
law on the face of the award . The Commonwealth and the Territory then appealed to the
Federal Court from the Supreme Court’s order .
The questions before the Court were whether the Supreme Court had erred in finding that
there was no manifest error of law on the face of the award; whether, given that the error of
law was manifest , the correction of that error could have substantially affected the rights of one
or more of the parties to the agreement; and whether in all the circumstances leave to appeal
should have been granted . The contractor argued that , to have been “ manifest” , the error of
law was required to be apparent to the judge upon a perusal of the reasoned award itself
without the benefit of adversarial argument .
Held: appeal allowed .

1. It was manifest that the arbitrator had failed to consider the interpretation and
operation of the cancellation clause of the contract in the circumstances which occurred
because he had limited his consideration to an irrelevant circumstance , namely , that the
Territory’s Legislative Assembly had not enacted a law providing for the delegation of powers
of the Head of Administration or of the Associate Heads of Administration.
2. Leave may not be granted in respect of an error of law on the face of the record unless
the error be manifest . But that is not to say that the aggrieved party may not point out the error
or remind the court of the relevant principles and authorities or that the respondent should not
be heard to the contrary .

3. The correction of the error of law went to the validity of the arbitrator’s determination
that the contract had not validly been cancelled by the Territory . The correction of that error
would have necessarily had a substantive effect upon the rights and liabilities of the parties.
4. The issue of law involved was of such significance to the parties, especially to the
Territory which must act in relation to contracts whether or not laws providing for the
delegation of powers have been passed , that the discretion should have been exercised in favour
of granting leave to appeal to the Supreme Court from the award of the arbitrator .
Per Higgins J dissenting: An aggrieved party must go further than to show a manifest
error on the face of the award . The party must show that the correct determination of that
question of law would or w ould be likely to have a substantial effect on the rights of one or more
of the parties. There was no evidence that the validity or otherwise of the notice of cancellation
would have had any effect at all on the sum to have been awarded to the successful party to the
arbitration .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Mr A Robertson ( instructed by the Australian Capital Territory Government Solicitor ) for the
appellant .
Mr BA Meagher ( instructed by Colquhoun Murphy ) for the respondent .
Before: Davies, Neaves and Higgins JJ .

Davies and Neaves JJ : This is an application
for leave to appeal from an order made by the
Chief Justice of the Supreme Court of the
Australian Capital Territory ( Miles C .J . )
refusing leave to appeal in respect of an interim
award in a building arbitration . [ Reported at
( 1992 ) Doyles DR Reps ( Asia
Pacific )

•
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1)80-038 . ]

The Court heard argument on the
appeal should leave be granted .
The matter which was before Miles C.J .
arose from an interim award of arbitration made
on 9 September 1991 in an arbitration between
the Commonwealth of Australia and the
Australian Capital Territory on the one hand
© 1992 CCH International
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and Rian Financial Services and Developments
Pty Limited ( “ Rian ") on the other. The
arbitration was commenced under a building
between the National Capital
contract
Development Commission ( “ the NCDC" ) and
Rian . As the trial Judge stated at p 80 ,686:

Contractor by the Principal in writing or by
the Superintendent in accordance with
clause 23, the Principal may suspend
payment under the Contract and may call
upon the Contractor, by notice in writing , to
show cause within a period specified in the
notice why the powers hereinafter contained
in this clause should not be exercised .

“ By operation of the legislation which
brought self -government to the Australian
Capital Territory ( the Territory ), the
Commonwealth of Australia was substituted
for the NCDC as a party to the contract and
the Territory was subsequently substituted
for the Commonwealth as a party to the
contract and any liability of the
Commonwealth under the contract which
accrued
immediately
Selfbefore
Government Day continued to be a liability
of the Commonwealth: see s. 82 Australian
Capital Territory ( Planning and Land
Management ) Act 1988 ; Regulation 3,
A .C.T . Self -Government (Consequential
Provisions ) Regulations as inserted by
Regulation 5 Statutory Rules 1989 , No . 88.

If the Contractor fails within the period
specified in the notice in writing to show
cause to the satisfaction of the Principal why
the powers hereinafter contained should not
be exercised the Principal , without prejudice
to any other rights that he may have under
the Contract against the Contractor may

—

(a ) take

work remaining to be completed and for
that purpose and in so far as it may be
necessary exclude from the site the
Contractor and any other person
concerned in the performance of the
work under the Contract ; or

Prior to Self-Government Day , 11 May
1989 , disputes and differences arose
between the parties and on 25 May 1989 ,
after Self -Government Day , the Territory
caused to be sent to the respondent a notice
to show cause under clause 44 of the
contract relating to alleged default on the
part of the respondent . The notice was
signed by K . H. Alexander , Manager
( Finance ) .

By letter dated 8 June 1989 the Territory
caused to be served on the respondent a
notice purporting to be a notice of
cancellation under sub-clause 44.6 of the
Contract . The notice of cancellation bears
the signature of John Price , Acting Senior
Contracts Officer ."
Relevant provisions of “ The
Conditions of Contract" provided:

( b ) cancel the Contract , and in that case
exercise any of the powers of exclusion
conferred by sub- paragraph (a ) of this
paragraph .

44.6 Cancellation of Contract
If the Contract is cancelled under sub-clause
44.1 or under any other provision of the
Contract it shall be deemed cancelled as
from the date when notice of cancellation in
writing under the hand of the Principal is
served upon the Contractor ...".
The notice under clause 44.6 read:

General

“ 44.1 Procedure on Default of Contractor

If the Contractor defaults in the performance

or observance of any covenant , condition or
stipulation in the Contract or refuses or
neglects to comply with any direction as
defined in clause 23 but being one which
either the Principal or the Superintendent is
empowered to give , make , issue or serve
under the Contract and which is issued or
given to or served or made upon the
Doyles Dispute Resolution Practice — Asia
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‘‘NOTICE OF

CANCELLATION

WHEREAS the Australian Capital Territory
( hereinafter referred to as ‘the Principal ' )
Rian
and
Financial
Services and
Developments Pty Ltd ( hereinafter referred
to as ‘the Contractor’ ) are parties to a
contract dated 8 September 1988 for Phillip
Vehicle
Motor
Registry
Extensions
( hereinafter referred to as ‘the Contract’ )
AND WHEREAS by virtue of Section 82 of
the Australian Capital Territory ( Planning
Town
and
Act
the
Management )
Commonwealth was substituted as Principal
to the Contract for the National Capital
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Development Commission AND WHEREAS
by virtue of Regulation 3 of the ACT Self
Government ( Consequential Provisions )
Regulations the Australian Capital Territory
was substituted as Principal to the Contract
for the Commonwealth of Australia AND
WHEREAS a Notice dated 25 May 1989 was
issued to the Contractor requiring the
Contractor to show cause why the Principal
should not exercise the powers in Clause
44.1 to the General Conditions of Contract
AND WHEREAS the Contractor has failed
to show cause to the satisfaction of
the Principal NOW THEREFORE TAKE
NOTICE that the Principal hereby cancels
the Contract and under the powers in Sub
Clause 44.6 of the General Conditions
declares forfeited all the monies and sums
stipulated in Sub Clause 44.6

JOHN PRICE
ACTING SENIOR CONTRACTS OFFICER
INFRASTRUCTURE DIVISION”
After the service of the notice of
cancellation , the parties appointed Mr Ronald
Fitch as arbitrator under clause 45 of the
agreement for the settlement of the dispute
between them . The arbitrator commenced the
reference at a conference between the parties
on 24 September 1990. The arbitrator
subsequently received submissions on what he
called “ the technical legal issue" , namely
“ whether the person executing the notice to
show cause and notice of determination was
properly authorised so to do and , accordingly ,
whether the notices were valid ” .

In an interim award dated 9 September 1991
the arbitrator determined that the notice to show
cause under sub-clause 44.1 was not required to
be signed and , with regard to the notice of
cancellation under sub-clause 44.6 , that the
notice was required to be served under the hand
of the principal , but that the person who signed
the notice , Mr John Price, did not have
authority to do so.

On this latter point , the arbitrator 's reason
was , shortly , that the Commonwealth and
the Australian Capital Territory “ has not
established that the ( Legislative ) Assembly ( of
the Australian Capital Territory ) had , at the
relevant times , made any law under Section 55
providing for the delegation of powers of City
Manager". The reference was to s. 55 of the

Tl 80-057

Australian Capital Territory ( Self -Government )
Act / 988 (Cth ) ( “ the Self -Government Act" ) .

The arbitrator did not embark upon a
consideration of the meaning of the words “ in
writing under the hand of the Principal" in
their context in cl . 44.6 of the “ General
Conditions of Contract", which were a
standard form available for use whether the
principal be an individual person , a company , a
body politic or an agency of a body politic . The
arbitrator did not discuss whether these words
permitted signature by a duly authorised servant
or agent of the principal or , if a corporation
were the principal , whether the words required
the notice to be under the seal of the
corporation or whether the hand of an
appropriate officer of the corporation would
suffice .

Nor did the arbitrator embark upon a
consideration of whether , assuming that the
hand of an officer was sufficient , Mr Price was
the appropriate officer to sign on behalf of the
Australian Capital Territory , or whether , if Mr
Price was authorised to do so, the notice should
have been signed by Mr Price in the form
“ Australian Capital Territory per J . Price"
rather than in his own name .
We need not discuss these issues save to
refer to the observation of Gibbs C . J . in
O ' Reilly & Ors v . Commissioners of the State
Bank of Victoria & Ors ( 1983) 153 C.L . R . 1 at
11 where his Honour said :
“ There can be no doubt that as a general
proposition at common law a person
sufficiently ‘signs' a document if it is signed

in his name and with his authority by
somebody else ..."
and to the remarks of Lockhart , Burchett and
Gummow JJ . in Deputy Commissioner of
Taxation ( Vic ) v . Boxshall ( 1988 ) 83 A . L. R .
175 at 178:

“ At common law , where a person
authorises another to sign for him , the
signature of the person so signing is the
signature of the person authorising it: R v
Justices of Kent ( 1873) LR 8 QB 305 per
Blackburn J at 307. There are cases in
which a statute may require personal
signature . Whether a particular case is in
that category is a question of construction of
the terms of the particular statute . In some
cases concerning some statutes the courts
© 1992 CCH International
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have concluded that personal signature was
required . In other cases on other statutes the
courts have held that signature by an
authorised agent was sufficient: See R v
Justices of Kent ; Re Whitley Partners Ltd
( 1886 ) 32 Ch D 337; O ' Reilly v
Commissioners of State Bank of Victoria
( 1983 ) 153 CLR 1 ; 46 ALR 225 .
There is some division of opinion as to the
form which a signature of a person signing
for another , but with his authority , should
take . In some cases, for example R v
Justices of Kent , the mere writing of the
authorising person ' s name has been held to
be sufficient; see also Ex parte Hirst ; Re
Hirst ( 1874 ) LR 18 Eq 704; France v Dutton
[ 1891 ] 2 QB 208 . On the other hand , in
London County Council v Agricultural Food
Products Ltd [ 1955] 2 QB 218, Denning LJ
said (at 222 ) that: ‘... where a man is
allowed to sign by the hand of another who
writes his name for him ... the one who
does the writing should add the letters “ pp"
to show that it is done by proxy , followed
by his initials to indicate who he is. ’
Rather than considering the issues in this
light , the arbitrator relied solely upon s. 55 of
the Self Government Act which provided:
“ ( 1 ) The Assembly may make laws
providing for the delegation of powers of
the Head of Administration and of the
Associate Heads of Administration .

or holds an appropriate power of delegation . If
the person designated has a power to delegate
and there has been a delegation , the delegate
may exercise this power conferred upon the
designated person . But much of the business of
government is carried on not through the
process of delegation but through the grant of
authority to act . As Gibbs C .J . said in
O ’ Reilly ' s case at 11:
“ However , I should mention the line of
authorities which commenced with Carltona
Ltd . v . Commissioners of Works [ 1943] 2 All
E. R . 560 and which are discussed in In re
Golden Chemical Products Ltd . [ 1976] Ch .
300. Those authorities established that when
a Minister is entrusted with administrative
functions he may , in general , act through a
duly authorized officer of his department .
This result depended in part on the special
position of constitutional responsibility
which Ministers occupy , and in that respect
these authorities are distinguishable from
cases such as the present . However , they
also rest on the recognition that the
functions of a Minister are so multifarious
that the business of government could not be
carried on if he were required to exercise all
his powers personally . Ministers are not
alone in that position . This has been
judicially recognized . "

-

Neaves J . said in N . MacDonald Pty Ltd v.
Hamence ( 1984) 1 F.C . R . 45 at 50:

( 2 ) Subsection ( 1 ) extends to the
sub-delegation by Associate Heads of
Administration of powers delegated to them
by the Head of Administration . "

It was common ground that , at the date of the
service of the notice of cancellation of the
contract , no such laws had been passed by the
Assembly .

In our opinion , s. 55 was irrelevant to the
issues before the arbitrator. The absence of
laws providing for the delegation of the powers
of the Head of Administration did not have the
effect that no officer of the Public Service of
the Australian Capital Territory had authority to
act on behalf of the Australian Capital
Territory . A body politic , like a corporation ,
may act through its duly authorised officers.

“ There are many activities in the ordinary
course of administering the affairs of
government that may be carried on
independently of any statutory provision
expressly or impliedly authorising the
particular activity ."

Particularly is this so when a contract is the
subject of the relationship between the body
politic and another . Dixon J . said in State of
New South Wales v. Bardolph (1934) 52 C. L. R .
455 at 508:

A power which is to be exercised personally
by a person designated may not be exercised by
another unless the designated person is granted
Doyles Dispute Resolution Practice
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“ No statutory power to make a contract in
the ordinary course of administering a
recognized part of the government of the
State appears to me to be necessary in order
that , if made by the appropriate servant of
the Crown , it should become the contract of
the Crown , and subject to the provision of
funds to answer it , binding upon the

Crown . "
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It follows that , as the relevant power in the
contract was not conferred upon a designated
person but upon the Australian Capital
Territory , which was required by cl . 44.6 to act
by writing under its own hand , the absence of
laws under s. 55 of the Self -Government Act did
not touch the issue before the arbitrator .
The Commonwealth of Australia and the
Australian Capital Territory applied to Miles
C.J . under s. 38( 2 ) of the Commercial
Arbitration Act 1986 ( ACT ). Section 38
provided inter alia:

“ ( 2 ) Subject to subsection ( 4 ), an appeal
shall lie to the Supreme Court on any
question of law arising out of an award .
(4 ) An appeal under subsection ( 2 ) may be

brought by any of the parties to an
arbitration agreement

—

of all the other
parties to the arbitration agreement; or

( a ) with the consent

subject to section 40 , with the leave
of the Supreme Court .

( b)

(5 ) The

Supreme Court shall not grant leave
under paragraph ( 4)( b ) unless it considers
that

—

(a)

to
the
having
regard
all
circumstances , the determination of the
question of law concerned could
substantially affect the rights of one or
more of the parties to the arbitration
agreement ; and
( b ) there is

—

( i ) a manifest error of law on the face
of the award ; or
( ii ) strong evidence that the arbitrator

or umpire made an error of law and
that the determination of the question
may add , or may be likely to add ,
substantially to the certainty of
commercial law ."
Miles C .J . was of the view that there was no
manifest error of law on the face of the award .
His Honour thought that the issue before the
arbitrator was a debatable one . His Honour said
at 80,689:

“ I do not sec that if there was an error , it
was so obvious or perceptible , that it may
be characterised as ‘manifest ' . That the

H 80-057

person who signed the notice of cancellation
of the contract required and lacked authority
that derived from a law made pursuant to s.
55 of the Self-Government Act are , in my
view , not propositions that are shown
without argument to be incorrect as a matter
of law . It is not manifestly wrong to assert
that unless the Legislative Assembly had , at
the relevant time , made a law pursuant to
s. 55 providing for the delegation of powers
of the City Manager , then the person
signing the notice of cancellation was not
authorised to do so."
However, in our opinion , it is manifest , that
is to say plain on the face of the award , that the
arbitrator failed to consider the issue before
him , namely the interpretation and operation of
cl . 44.6 of the contract in the circumstances
which occurred , and did so because he limited
his consideration to an irrelevant circumstance ,
namely , that the Assembly had not enacted a
law providing for the delegation of powers of
the Head of Administration or of the Associate
Heads of Administration .
It was submitted by counsel for Rian that , to
be “ manifest", the error of law must fit the
words of Lord Diplock in Pioneer Shipping Ltd
v . B .T .P . Tioxide Ltd [ 1982 ] A .C . 724 at 742
where his Lordship said :
“ . .. leave should not normally be given
unless it is apparent to the judge upon a
mere perusal of the reasoned award itself
without the benefit of adversarial argument ,
that the meaning ascribed to the clause by
the arbitrator is obviously wrong . "
However, Lord Diplock was not there
considering the present legislation , and he was
discussing only a point arising in a “ one-off"
clause , not , as in the present case , the meaning
of a clause in a standard set of conditions. See
the discussion of his Lordship' s observations by
Shellcr JA , with whom Meagher JA agreed , in
Promenade Investments Pty Ltd v . State Bank of
New South Wales ( 1992) Doyles DR Reps
( Asia Pacific ) 1J 80-040 . Sheller JA referred to
Qantas Airways Ltd v . Joseland & Gilling
( 1986 )
Leighton
327;
6
N . S. W . L. R .
Contractors Pty Ltd v . Kilpatrick Green Pty Ltd
( 1991 ) 1 ADRD ( Asia
Pacific ) 1) 80-034;
Abignano Ltd v . Electricity Commission of New
South Wales ( 1987 ) 3 B .C . L . 290 .
In the course of his reasons , Sheller JA said
at p 80 ,714 that the term “ manifest" is “ used

•

•
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to indicate something evident or obvious rather
than arguable". His Honour referred to the
remarks of McHugh JA in Larkin v. Parole
Board ( 1987 ) 10 NSWLR 57 at 70 where his
Honour , in considering the term “ patent
error", said that “ the error must be clear . .. I
think that , in its context in s. 23 (of the
Probation and Parole Act 1983 ( NSW )),
‘patent ’ simply means manifest or evident ".
Sheller JA then commented at p 80,715:
“ But the paragraph requires a determination
as to whether or not there is a manifest error
on the face of the award and I do not see
why a judge should be required to do that
without adversarial argument . If the judge
concludes after argument that there is not
such an error of law an application based on
this ground fails . If there is such an error of
law , a question arises as to whether as a
matter of discretion leave should be granted
n

y

We respectfully agree . Leave may not be
granted in respect of an error of law on the face
of the record unless the error be manifest. But
that is not to say that the counsel for the
aggrieved party may not be heard to point out
the error or to remind the court of the relevant
principles and authorities or that counsel for the
respondent should not be heard to the contrary .
The error of law in the reasons of the
arbitrator being manifest , the question arises
whether
the correction
thereof
could
substantially affect the rights of one or more of
the parties to the agreement . In this case, the
correction would do so as the issue goes to the
validity of the arbitrator’ s determination that
the contract had not validly been cancelled by
the Australian Capital Territory . The correction
of the error would necessarily have a
substantive effect upon the rights and liabilities
of the parties .
Finally , the question is whether in all the
circumstances , leave should be granted . In our
opinion , the issue of law involved is of such
significance to the parties, especially to the
Australian Capital Territory which must act in
relation to contracts whether or not laws have
been passed under s. 55 of the Self Government
Act , that we are of the view that the discretion
should be exercised in favour of granting leave
to appeal to the Supreme Court from the awaird
of the arbitrator . Leave to appeal from the order
of Miles C . J . should similarly be granted .

-
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The orders should be:
1 . That leave be granted to appeal from the
order of the Supreme Court and that the
appeal be allowed .

2 . That the order of the Supreme Court be
set aside and that in lieu thereof it be
ordered :
( i ) that leave be granted to appeal from
the interim award of the arbitrator;
( ii ) that the appeal be allowed ;

( iii ) that the interim award of the
arbitrator be set aside and that the matter
be remitted to him for reconsideration in
accordance with law .

3. That the respondent pay the costs of this
appeal and of the proceedings in the
Supreme Court .

Higgins J: I have had the advantage of
reading in draft the judgment of Davies and
Neaves JJ .
I agree with their Honours that whether or
not s. 55 of the Self -Government Act 1988
( ACT ) had given a power of delegation , it was
open to the Territory to have issued a notice of
cancellation of the contract herein over the
hand of any duly authorised officer . The
arbitrator therefore has given a reason for his
conclusion that the notice of cancellation was
signed without authority that was erroneous.

However, the issue in the matter is whether
Miles CJ should have granted leave to appeal
against the finding made in the interim award .
That in turn depends on the construction of
s. 38 of the Commercial Arbitration Act 1986
( ACT ) .
Their Honours have set out the terms of that
section , I will not repeat them .
Suffice it to say that to get leave , the
appellant had to show ( per s. 38(5 )):

there was a question of law concerned in
•
the matter;
• the determination of that question of law
could substantially affect the rights of one or

more of the parties to the agreement;

•

there was “ a manifest error of law on the
face of the award" OR “ strong evidence"
that the arbitrator made an error of law and
that the determination of the “ question"
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may add (or be likely to add ) “ substantially
to the certainty of commercial law".
There was a question of law as to whether
authority for the notice of cancellation derived
or needed to derive from s. 55. It did not follow
as a matter of law that the person who signed
the notice of termination had no authority to do
so because no law had been made under s. 55 .

I also agree with their Honours that the error
made by the arbitrator in relation as to the
effect of s. 55 can be characterised as
“ manifest ” . It appeared on “ the face of the
award ” . It would be wrong to interpret
“ manifest ” as precluding argument from an
aggrieved party pointing to the error and
explaining by reference to relevant principles
and authorities why the error may be found to
exist . Argument to the contrary would also be
proper .

However , an aggrieved party must go further
than to show a manifest error of law on the face
of the award . The party must show that the
correct determination of that question of law
would or would be likely to have a “ substantial
effect ” on the rights of one or more of the
parties.
The two propositions may in many cases be
synonymous. I do not think they are in this
case . There was no evidence that the validity or
otherwise of the Notice of Determination will
have any effect at all on the sum to be awarded
to the successful party to this arbitration . There
was no evidence that , but for the error of law ,
the notice would , in any event , have been held ,
or probably held , to be valid . The respondent
did not tender any evidence to show whether
the person who signed the notice of
cancellation had any , and if so what authority
to execute and issue it .
Although the arbitrator relied on an incorrect
reason , that error does not seem to me to have
been shown to have affected the decision which
the arbitrator was asked to make . That was ,
“ ... whether the person executing the
Notice to Show Cause and the Notice of
Determination was properly authorised so to
do and , accordingly , whether the notices
were valid . ”
There is , however , another consideration .
Even if the applicant had shown s. 38( 5 ) was
satisfied , the grant of leave is discretionary .

1(80-057

Section 38(5 ) was inserted into the Commercial
Arbitration Act to limit appeals from
arbitrators. Parties who refer matters to
arbitrators are taken to eschew any right to seek
judicial intervention whether on questions of
fact or questions of law .

It may be important for the Australian
Capital Territory , in a theoretical sense, to
know if it needs a law giving powers of
delegation in order to give a valid notice under
contracts such as the present . However, the
issue raised on the application for leave to
appeal has and had nothing to do with that or
with the Territory 's power to enter into
contracts in the future . It has to do only with a
“ one-off ” clause in an agreement which quite
inappropriately used words requiring an
individual person’s signature and applied them
to a body politic . That arose only because of
the quite unusual substitution of the “ ACT ”
for the “ NCDC ” ( a corporation sole ) following
self -government in the ACT . It is also relevant
to note , on the question of discretion , that the
appellants chose not to put any direct evidence
of the authority of the person executing the
Notice of Determination before the arbitrator .
If the parties to this agreement had expressed
themselves differently in the form of the
agreement , the issue of authority would have
been avoided . The form of the agreement was
that proffered by the appellants’ predecessor.
As Hilary Astor points out in her book ,
the
in
Dispute
Australia ,
Resolution
development of arbitral expertise free from
restrictive judicial interference was a deliberate
objective of the commercial community ( p .
116). It was also an objective of the legislature
in enacting the current form of s. 38( 5).

In this case , that objective is not well -served
by the taking of preliminary points and then
seeking judicial intervention to correct the
response even before the end result of the
arbitration is known . It is less well -served when
the party complaining of the error has, in any
event , failed to place before the arbitrator
evidence which might have indicated whether
the determination of the question of law
referred to would have altered the end result of
the arbitration .
I would have refused leave to appeal .
Accordingly , I would dismiss this appeal
with costs.
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[H 80-058] WORMALD AUSTRALIA PTY LTD v MATTHEW HALL MECHANICAL &
ELECTRICAL ENGINEERS PTY LTD & ANOR
Supreme Court of South Australia
Judgment delivered 15 May 1992
Full text of judgment below

—

—

—
—

Arbitration Stay of proceedings Operation of arbitration clause Effect of optional
Sub-contractor and company making agreement containing
arbitration clause
arbitration clause
Either party “ may" give notice to other of a dispute
Dispute
arising Sub contractor commencing court action against company Company seeking
Whether the procedure for arbitration in the arbitration clause
stay of proceedings
mandatory or permissive
Whether the arbitration clause constituted an arbitration
agreement — Commercial Arbitration Act 1986 ( SA ) , sec 53( 1 ) .
A sub-contractor agreed to work for a company . The agreement contained an arbitration
clause which stated that , in the event of a dispute , either party may give the other notice of such
dispute and that unless settled such dispute would be submitted to arbitration. Disputes arose
between the parties, and the sub-contractor commenced court proceedings against the
company . No notice of dispute was given by either party . The company then applied for a stay
of the proceedings pursuant to sec 53( 1) of the Commercial Arbitration Act.

—

-

—

—

—

—

—

Before the Court , the company contended that it and the sub-contractor were parties to
an arbitration agreement within the meaning of sec 53( 1 ). It submitted that the arbitration
clause did not constitute an option to arbitrate because the word “ may ” should be construed
as “ shall ” .

The sub-contractor submitted that sec 53( 1 ) only applied to an agreement which compelled
the resolution of disputes between the parties by arbitration. It submitted that the use of the
word “ may ” in the passage “ either party may give to the other notice in writing ” created an
option on the part of either party to have any dispute which might have arisen submitted to
arbitration . No notice of dispute having been given , there had been no “ matter agreed to be
referred to arbitration” under sec 53( l )(a ).
Held: application dismissed .
1 . The effect of the arbitration clause was to make arbitration permissive rather than
mandatory and accordingly the word “ may ” should have been given its ordinary and natural
meaning . (TransAustralian Constructions Pty Ltd v Northern Territory of Australia & Anor
( 1991 ) Doyles DR Reps ( Asia Pacific ) 1) 80-030 distinguished . )

•

2. It followed that the provisions of the arbitration clause did not constitute an arbitration

agreement because there was no “ matter agreed to be referred to arbitration ” and that
consequently the sub-contract did not come within sec 53( 1 )(a ).
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Mr Lunn ( instructed by Corrs Chambers Westgarth ) for the plaintiff .
Mr Rice ( instructed by Playfords ) for the defendant .
Before: Master Burley .

Master Burley: By application dated 10th
February 1992 the 1 st defendant has applied for
a stay of the within proceedings pursuant to the
provisions of section 53( 1 ) of the Commercial
Arbitration Act 1986 ( the Act ). That section
provides:
Doyles Dispute Resolution Practice — Asia

•Pacific

53( 1 ) If( a ) a party to an arbitration agreement
( not being a prescribed arbitration
agreement ) commences proceedings in a

court against another party to the
agreement in respect of a matter agreed
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to

be

referred to arbitration; ( my

emphasis )
( b ) an application for a stay of the
proceedings is made by another party to
the arbitration agreement ;
( c ) the application is made
( i ) before the applicant has delivered
pleadings or taken any other step in
the proceedings other than the entry
of an appearance ;
or
( ii ) by leave of the court
at some
later stage in the proceedings;

—

—

( d ) the court is

satisfied

—

( i ) that there is no sufficient reason
why the matter should not be referred
to arbitration in accordance with the
agreement; and

the applicant was at the
commencement of the proceedings
and still remains ready and willing to
do all things necessary for the proper

( ii )

conduct of the arbitration ,
the court may make an order staying the
proceedings and may give such directions
with respect to the future conduct of the
arbitration as it thinks fit . ”

By agreement in writing dated 7 th September
1989 ( the agreement ) the plaintiff agreed with
the 1 st defendant to undertake certain work at
the Myer Centre Adelaide . It is apparent from
the statement of claim that a number of disputes
has arisen between the parties to the contract
relating to the work performed by the plaintiff
pursuant to the agreement and the plaintiffs
entitlement in respect to payment for such
work .
Clause 46 of the agreement provides for
settlement of disputes . Clause 46.1 provides as
follows:
“ In case any dispute or difference shall
arise between the services manager [ the 1 st
defendant ] and the sub-contractor [ the
plaintiff ] either during the progress of the
works or after determination , abandonment
or breach of the sub-contract as to the
construction of the same or as to any matter
or thing whatsoever arising thereunder or in
connection therewith THEN either party
may give to the other notice in writing of

1180-058

such dispute or difference and at the
expiration of three days unless it shall have
been otherwise settled such dispute or
difference shall be and is hereby submitted to
arbitration in accordance with the provisions
of the laws relating to arbitration in force in
the State of South Australia as follows . . .”
( my

emphasis)
Clause 46.5 of the agreement provides:
“ Any submission to arbitration under this
clause shall not relieve either party of any of
its obligations under the sub-contract and
the sub-contractor shall continue to carry out
the works in accordance with the terms and
conditions of this sub-contract . ” ( my
emphasis)
No notice of dispute has been given by either
party .
At the hearing of the application Mr . Rice
appeared for the 1 st defendant and Mr. Lunn
appeared for the plaintiff . Mr. Rice contended
that the plaintiff and 1 st defendant were parties
to an arbitration agreement within the meaning
of section 53( 1 ) of the Act . Mr . Lunn argued to
the contrary . It was his submission that section
53( 1 ) of the Act only applied to an agreement
which compelled the resolution of disputes
between the parties by arbitration . He
submitted that the use of the word “ may" in
the passage “ either party may give to the other
notice in writing ” created an option on the part
of either party to have any dispute which might
arise submitted to arbitration . No notice of
dispute having been given , there had been no
“ matter agreed to be referred to arbitration"
(s . 53( 1 )(a ) ) . He relied upon the decision of
Menhennitt J . in Hammond v . Wolt [ 1975 ] VR
108. In that decision his Honour considered the
provisions of clause 23 of the 1971 edition of
the Housing Industry Association General
Conditions
Fixed Price Contract . The
relevant parts of clause 23 are as follows:
“ 23(a ) In the event of any dispute arising
between the Owner and the Builder either
during the progress of the said works or
after completion or after the determination
abandonment or breach of this Agreement as
to the construction of the contract or the
terms thereof or of any variation thereto or
as to the quality or value sufficiency or
insufficiency of any materials or labour or
workmanship or as to any matter or thing of
whatsoever nature arising under this

—
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Agreement or in connection therewith then
either party may give to the other notice in
writing of such dispute ... ”
His Honour said at page 116:
‘‘In my opinion , it is also the position that ,
under disputes cl . 23, all the parties have is
an option to have differences referred and
there is no agreement to submit until the
option has been exercised . The prime reason
for this conclusion is , I think , the presence
of the word ‘may ' in the provision for
giving notice of the dispute to the opposite
party and to the President or his nominee. It
is entirely in the option of the parties as to
whether or not they give notice and until
they do nothing is submitted to anyone . "
His Honour arrived at this conclusion in the
context of section 5 of the Arbitration Act 1958
which commences with the phrase: “ If any
party to a submission . . . ", as opposed to the
following passage at the commencement of
section 53( 1 ) of the Act: “ If a party to an
arbitration agreement" . In my view there is no
material difference between the provisions
because it was accepted by his Honour that “ in
section 5 [ of the Arbitration Act ] the expression
‘a submission ' bears the meaning given in the
definition of section 3, namely a written
agreement to submit present or future
differences to arbitration ." This is the same as
the definition of “ arbitration agreement " in
section 4 of the Act namely that arbitration
agreement “ means an agreement in writing to
refer present or future disputes to arbitration . "
It follows from His Honour’ s decision that
unless there is a clause in the agreement which
binds the parties to refer disputes to arbitration
or , in the case of an option to do so , unless the
option has been exercised , there is , for the
purposes of section 53( 1 ) of the Act , no
arbitration agreement. I note also that in
Minister for Main Roads for Tasmania v .
Leighton Contractors Pty . Ltd . & Anor ( 1985)
BCL 381 Underwood J . said , at page 385:
“ An agreement which gives one of the
parties an option to submit a dispute to
arbitration does not amount to a
submission ."
Mr . Rice submitted that clause 46.1 did not
constitute an option to arbitrate . He argued that
the word “ may" should be construed as
“ shall". He relied upon the decision of Angel
J . in TransAustralian Constructions Pty . Ltd . v .
Doyles Dispute Resolution Practice
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Northern Territory of Australia & Anor ( 1991 ) 1
ADRD ( Asia Pacific ) 1) 80-030 , a decision of
the Supreme Court of the Northern Territory
delivered on 31 st July 1991 . In that case Angel
J . had before him an application for stay of
proceedings pursuant to section 53 of the
Commercial Arbitration Act . The agreement for
arbitration there under consideration was
different from the provisions of clause 46.
Clause 45 of the relevant agreement provided
that “ all disputes or differences ... shall be
decided as follows ... ". The dispute had to be
submitted firstly to a superintendent and , if the
was
dissatisfied
with
the
contractor
superintendent 's decision the dispute was then
required to be submitted to the principal . The
clause then provided :

•

" If the contractor is dissatisfied with the
decision given by the principal pursuant to
the last preceding paragraph , he may . ..
give notice in writing to the principal
requiring the matter at issue be referred to
arbitration ..."

His Honour decided that the word “ may "
should be construed as “ shall". Having
reviewed the cases ( Finance Facilities Pty . Ltd .
v . FCT ( 1971 ) 127 CLR 106 at pages 134/5,
Bowling v . General Motors Holdens Ltd . ( 1980 )
33 ALR 297 at page 302 and Australian
Telecommunications Commission v. Bartley &
Ors ( 1988 ) 84 ALR 261 at page 266 ) his
Honour concluded that although prima facie the
meaning to be attributed to the word “ may ” is
permissive , on a construction of the clause as a
whole , it may mean “ must".
'

In accepting , as I do, that statement of
principle , I turn to an examination of the
provisions of clause 46 to see whether or not ,
as a matter of construction , the procedure for
arbitration is mandatory rather than permissive.
I do not consider that the provisions of clause
46 when compared with the provisions of
clause 45 considered by Angel J . , are similar .
Clause 45 required submission of the dispute to
a superintendent and then to the principal
before arbitration was considered . There arc no
such provisions in clause 46. I also consider it
of significance that , in clause 46 , after the
phrase “ either party may give to the other
notice in writing" there occurs the passage
“ such dispute or difference shall be and is
hereby submitted to arbitration ..." In addition
clause 46.5 contains the passage “ any
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submission to arbitration under this clause".
Bearing in mind those characteristics it seems
to me that the effect of clause 46.1 is to make
arbitration permissive rather than mandatory
and accordingly the word “ may" should be
given its ordinary and natural meaning . Far
from the context requiring that it should be
construed as “ shall ' ’ , the passages to which I
have referred seem to me to indicate that the
effect of the clause is to give either party to a
dispute an option to arbitrate if it is thought
appropriate to do so.
It follows from the above reasoning that the
provisions of clause 46 do not constitute an
arbitration agreement because there is no
“ matter agreed to be referred to arbitration"

and that consequently the plaintiff does not
come within the provisions of section 53( 1 )( a )
of the Act . It is therefore not necessary for me
to consider the other submissions put by
counsel .

Although I am of the view that the matters
raised in the statement of claim between the
plaintiff and the 1 st defendant might more
appropriately be dealt with by an experienced
arbitrator, for the reasons which I have given l
do not consider that the 1 st defendant is entitled
to a stay of proceedings because clause 46 of
the agreement does not constitute a mandatory
requirement that disputes be submitted to
arbitration . The application will be dismissed .

[H 80-059] FORSAYTH NL v AUSTRALASIAN GOLD MINES NL & ANOR
Supreme Court of Western Australia
Judgment delivered 8 June 1992
Full text of judgment below

—

—

Effect of reference to
Arbitration Operation of alternative dispute resolution clause
Excess of arbitrator ' s jurisdiction Buyer and two
Misconduct of arbitrator
Agreement containing clause requiring expert to resolve
sellers making agreement
Dispute arising
dispute
Sellers informing expert of question for determination
Expert finding in favour of sellers Grounding award on the subjective belief of the buyer
— Buyer seeking to set aside award Claiming misconduct by expert Whether dispute
resolution clause required arbitration or resolution of dispute by a non - judicial expert
Whether award should be set aside on grounds of misconduct Commercial Arbitration
Act 1985 ( WA ) , sec 38; 42 .

expert

—

—

——

—

——

—

—

—

—
—

Two sellers and a buyer made an agreement for the sellers to transfer to the buyer interests
in certain prospecting licences. One clause of the contract provided that , if the buyer
established proven and economically recoverable reserves of a certain amount of gold under
the ground the subject of the prospecting licences, the buyer would notify the sellers, pay to the
sellers an agreed amount and then commence mining operations.
The agreement contained a dispute resolution clause which provided that any dispute
between the parties would be referred to an independent expert for resolution. The expert was
to have reasonable commercial and practical experience in the area of the dispute. The clause
empowered the expert to take such measures as he thought fit to expedite the completion of the
dispute resolution . The expert’ s award was to be binding and could be entered in any court of
competent jurisdiction .

One seller gave notice to the buyer that a dispute had arisen between them in that the seller
considered that the buyer had established proven and economically recoverable reserves of
gold while the buyer alleged that such reserves had not been established . An expert was
appointed to resolve the dispute. The same seller wrote to the expert, instructing him that one
of the matters to be determined by him was whether or not there was an economically
recoverable reserve of the required amount of gold at the site. This letter , or reference , did not
inform the expert whether he was to determine the dispute by the application of an objective
test or whether he was to ascertain simply whether the buyer , subjectively , believed that it had
established the requisite reserves.
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The expert’s award found that the buyer had at the time of the dispute established a
proven and economically recoverable reserve of the required amount of gold In his reasons,
the expert based his finding upon statements in the buyer’s own reports. The expert knew,
however , that the buyer’s reports contained an arithmetical error When that error was
corrected the reports indicated that there was less than the required amount of gold under the
relevant land. The buyer applied to the Supreme Court for an order , pursuant to sec 42 of the
Commercial Arbitration Act ( the Act ), that the award be set aside on the grounds of
misconduct on the part of the expert , and that the matter be remitted to him with directions
that an award be entered in its favour. The buyer did not appeal from the award under sec 38
on the ground of an error of law.

.

.

One issue before the Court was whether the dispute resolution clause provided for an
arbitration or for the resolution of a dispute by an expert who was not to exercise any quasi
judicial function If the expert did not act as an arbitrator the Act would not apply and the relief
sought would be inappropriate. If the expert did act as an arbitrator , then the issue was
whether an award made by an arbitrator could be set aside on the grounds of misconduct
The sellers submitted that the reference in the dispute resolution clause to “ an
independent expert ” , as the person who was to resolve disputes, supported the inference that
the parties did not intend an arbitration. They also submitted that , in addition to determining
what the buyer had subjectively accepted as being in the ground when it had published its
reports, the expert had also determined objectively what was in the ground .
The buyer submitted that the expert’s misconduct was constituted by him failing to answer
the question he was asked and determining an issue that was not referred to arbitration It
submitted that it had been implicit in the question asked of the expert that it was to have been
resolved by him applying his expertise and experience to facts of a geological and mining
nature, and not by an examination of what the buyer accepted to be the position. It was
submitted , further, that by relying on facts of the latter kind the expert did not answer the
question which he had been asked.

-

.

.

.

Alternatively , the buyer submitted that the expert’s misconduct was constituted by him
misconstruing the reference to arbitration and determining the dispute by the application of
incorrect principles. It submitted that the expert should have based his decision on objective
geological data, and not on his view of what the buyer believed to be the case. The buyer
submitted that the application of a subjective test to determine the extent of the reserves
constituted an excess of jurisdiction. It further submitted that the expert took into account
matters which were irrelevant and improper and therefore acted outside his agreed
jurisdiction. The buyer finally submitted that the expert’s finding involved such a gross error
of law as to constitute misconduct.

Held: application dismissed.

.

1 The dispute resolution clause as a whole should have been construed as having provided
for arbitration.

2. In the award the expert did not establish, objectively, the extent of the gold reserves
found.
3. The expert had determined the precise issue that was referred to him for arbitration.
4. In making the award on the basis of what the buyer said was in the ground the expert
had misdirected himself. He misconstrued the agreement and applied incorrect principles in
determining the dispute.

5. That the expert was not directed by the reference to apply a particular test led to the
inevitable inference that the parties agreed, by the reference, that the expert was to arbitrate
the dispute upon the basis that the appropriate test was left to him to decide.
Doyles Dispute Resolution Practice — Asia

•Pacific

1180-059

80,882

Forsayth NL v Australasian Gold Mines NL & Anor
(1992) Doyles DR Reps (Asia Pacific) H 80-059 { Ipp J)

•

6 . The expert erred in law . The legislature intended by the Act to ensure that errors of law
relating to substantive matters should not lead to the setting aside of arbitration awards on the
grounds of misconduct. Such questions should be dealt with by way of appeal under sec 38 of
the Act . Accordingly , the argument based on taking into account of irrelevant facts failed .
7 . Nothing in the Act suggested that the legislature had intended to differentiate between
different degrees of errors of law , and further there were no policy considerations that
supported such a construction.
IHeadnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Mr ML Bennett ( instructed by Bennett & Co ) for the applicant .
Mr MJ Buss ( instructed by Pullinger Sanderson & Workman ) for the respondents.

Before: lpp J .

Ipp J : The central issue in these proceedings
is whether an award made by an arbitrator
should be set aside on the grounds of
misconduct .
On 5 October 1988 an agreement (described
as the “ Sale Agreement ” ) was entered into
between the applicant ( Forsayth Resources NL ,
to which 1 shall refer as Forsayth ) , the first
respondent (Aurotech NL , which thereafter
changed its name to Australasian Gold Mines
NL , and to which I shall refer as “ AGM ” ) and
Taurus Resources NL . Taurus Resources has
assigned its interests thereunder to the second
respondent , Inkfry Pty Ltd . The Sale
Agreement provided for the acquisition by
Forsayth of certain prospecting licences and for
the exploration of those prospecting licences.

In terms of cl 5.1 of the Sale Agreement
Forsayth agreed “ to use its best endeavours ” to
commence exploration “ as soon as is
reasonably practicable after settlement ” .
Clause 5.2 of the Sale Agreement provides:
“ 5.2 Recoverable Reserves . If Forsayth
establishes proven and economically
recoverable reserves of not less than 20 ,000
ounces of gold on , in or under the ground
the subject of the Prospecting Licences,
Forsayth shall :
( a ) forthwith give notice in writing to
Taurus and Aurotech ;

pay by
bank cheque to Taurus $125 ,000 and to
Aurotech $125 ,000 ; and

( b ) on the date of such notice ,

(c) as soon as reasonably practicable but
in any event within 6 months of the
and
proven
of
establishment

U 80-059

reserves,
recoverable
economically
commence Mining Operations. ”
On 10 September 1990 AGM ' s solicitors
wrote to Forsayth contending that independent
analysis had determined that there were proven ,
economically recoverable reserves of not less
than 20 ,000 ounces of gold in the ground the
subject of the prospecting licences. Therefore ,
they averred , the condition contained in cl 5.2
of the Sale Agreement had been fulfilled .
Forsayth disputed this.
Clause 5.6 of the Sale Agreement , which
sets out a procedure for “ dispute resolution ” ,
provides:
“ 5.6 Dispute Resolution
( a ) If any dispute or difference shall arise

between any of the parties as to whether or
not proven and economically recoverable
reserves have been found on , in or under the
land to which the Prospecting Licences
relate or any other matter under this Part ,
the dispute or difference shall be referred to
an independent expert unless the parties who
are party to the dispute otherwise
unanimously agree. Any party may by
notice in writing to the others (‘the Notice’ )
specify the nature of the dispute and call for
submission to an independent expert agreed
by the parties or failing agreement within 7
days after receipt of the Notice, an expert
appointed at the request of either Forsayth ,
Taurus or Aurotech by the President for the
time being of the West Australian Chamber
of Mines.

a reasonable
commercial and practical experience in the
area of dispute and shall be required to

( b ) The expert shall have
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undertake to keep confidential matters
coming to his knowledge by reason of his
appointment and carrying it out .

“ that would suggest that ( Forsayth ) ha( s )
determined that the available resources are
economically recoverable. That , however,
is a matter for you to determine . Similarly ,
it is a matter for you to determine whether
or not there is an economically recoverable
reserve of at least 20 ,000 ounces of gold at
the site in question . ”

(c ) The expert shall have the following

powers:
( i ) to inform himself independently as to

facts and if necessary technical matters
to which the dispute relates ;
( ii ) to receive written submissions

sworn

and unsworn written statements and
photocopy documents and to act upon
the same ; and

measures as he thinks fit
to expedite the completion of the dispute
resolution including finding adversely to
any party who fails to comply with a
timetable reasonably set by him .
( iii ) to take such

( d ) The dispute resolution shall be held in
Perth , Western Australia unless the parties

to the dispute otherwise agree.

( e ) An award made by the expert shall be

binding on the parties and may be entered in
any Court of competent jurisdiction . ”

On 12 September 1990 AGM gave notice to
Forsayth and to Taurus Resources that:
“ D. A dispute has arisen between ( AGM )
and ( Forsayth ) in that ( AGM ) consider( s )
that ( Forsayth ) has established proven and
economically recoverable reserves of not
less than 20,000 ounces of gold on , in or
under the ground the subject of the
prospecting licences whilst ( Forsayth )
allege(s ) that such reserves have not been so
established ( ‘the Dispute ' ) .

E . In accordance with clause 5.6 of the Sale
Agreement ( AGM ) wish (es ) to call for the
submission of the Dispute to an independent
expert agreed by the parties or failing
agreement then as appointed pursuant to cl
5.6(a ) of the Sale Agreement . ”

By agreement between the parties Dr
JM Chisholm , an expert in the field of geology
and resource management , was appointed as
the ‘‘independent expert ” under cl 5.6.
By letter dated 24 September 1990 the
solicitors for AGM forwarded to Dr Chisholm a
copy of the Sale Agreement . In that letter they
pointed out that Forsayth had already
commenced mining operations and stated that:
Doyles Dispute Resolution Practice — Asia
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The letter therefore suggests that there were
two questions for determination whereas there
was in fact only one, namely whether Forsayth
had established proven and economically
recoverable reserves of not less than 20 ,000
ounces of gold in the ground concerned .
Further, it is relevant to note that Dr Chisholm
was not told whether he was to determine the
dispute by the application of an objective test
( that is , whether , objectively , the requisite
reserves had been found ) or whether he was to

ascertain
simply
whether
Forsayth ,
subjectively , believed that it had established the
requisite reserves.

On 5 October 1990 Dr Chisholm furnished
the parties with a document he described as a
“ report ” . Although the report contained
conclusions it was not couched in the form of
an
Forsayth did
award .
not
accept
Dr Chisholm 's conclusions and by letter dated
25 November 1991 AGM 's solicitors wrote to
Dr Chisholm stating:
“ Notwithstanding the conclusions drawn in
your report , the dispute between our client
and ( Forsayth ) has not been resolved such
( sic ) that it will be necessary for you to issue
a formal award . ”
They thereupon requested Dr Chisholm to
provide a formal award . By letter dated l ()
December 1991 Forsayth ' s solicitors made
further submissions to Dr Chisholm as to the
findings he should make . By letter dated 12
December 1991 the solicitors for the second
respondent informed Dr Chisholm that they
agreed that he should formalise his award .

It is apparent therefore that no party regarded
Dr Chisholm ’ s report as an award . Dr
Chisholm , himself , accepted that his report was
not an award . Counsel for Forsayth only faintly
suggested the contrary and counsel for the
respondents submitted that the report was not
an award . I am satisfied that the report was not
an award .
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On 31 January 1992 Dr Chisholm delivered
his award . The award states:
“ 1 do find , on balance for the reasons
attached , that Forsayth NL had at the time
of the notice of dispute , namely the 12 th
September 1990 , established a proven and
economically recoverable reserve of 20 ,000
ounces of gold on , in or under the land to
which the prospecting licences relate."
The reasons for the award which were
attached are contained in four paragraphs.
These are:
“ In a letter of appointment dated 24th
September, 1990 from ( AGM 's solicitors ) I
was requested to consider the matter, in
accordance with Section 5.6 of the Sale
Agreement . This section states in part ‘. .. as
to whether or not proven and economically
recoverable reserves have been found on , in
or under the land ... ' . I draw attention to the
words ‘have been found ’ .

Section 5.2 is the section that relates to the
triggering of payment by Forsayth . In this
section the wording is ‘If Forsayth
establishes proven and economically
I draw attention to
recoverable reserves
the word ‘establishes’ . Clearly they are
different matters.
My finding is based upon the fact that
proven and
Forsayth did establish
economically recoverable reserves by the
very fact that it published in its 1989 Annual
Report ( p 12 ) proved and probable ore of
118 ,500 tonnes at 5.4g/t ( 20 ,573 oz ) and in
its Quarterly Report for the quarter ending
March 1990 a mineable reserve estimate of
118 ,500 tonnes at 5.44 g/ t gold .

Section 5.6(a ) does not quantify the proven
and economically recoverable reserve which
has been found . It is clear that Forsayth did
find a proven and economically recoverable
reserve and it is my opinion that Forsayth
did establish a proven and economically
recoverable reserve of not less than 20 ,000
ounces of gold ."
Forsayth thereupon applied by originating
motion for an order , pursuant to s 42 of the
Commercial Arbitration Act 1985 ( the Act ) , that
the award of 30 January 1992 be set aside on
the grounds of misconduct on the part of Dr
Chisholm , and , secondly , that the matter be
remitted to him with directions that an award be
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entered in its favour . It was submitted that the
misconduct was constituted by Dr Chisholm
failing to answer the question he was asked
(and determining an issue that was not referred
to arbitration ) , alternatively by Dr Chisholm
misconstruing the reference to arbitration and
thereby determining the dispute by the
application of incorrect principles.
The first issue that arises for determination ,
however, is whether cl 5.6 of the Sale
Agreement provides for an arbitration or for the
resolution of a dispute by an expert who is not
to exercise any quasi - judicial function . If Dr
Chisholm did not act as an arbitrator the Act
would have no application and the relief sought
would be inappropriate .
Whether or not cl 5.6 of the Sale Agreement
provides for the resolution of disputes by
arbitration is a matter of construction of the
agreement .
It was submitted on the respondents' behalf
that the reference to “ an independent expert"
in cl 5.6(a ) , as the person who is to resolve
disputes , rather than an “ arbitrator", supports
the inference that the parties did not intend an
arbitration . It is, however , an established
practice for experts in the field to be appointed
as arbitrators because of their special
knowledge of their trade or industry :
Mediterranean and Eastern Export Co Ltd v
Fortress Fabrics ( Manchester ) Ltd [ 1948] 81 LI
LR 401 . The parties may have used the phrase
“ independent expert " merely to ensure that the
person to be appointed would be an arbitrator
who was an expert in the area concerned . The
phraseology of cl 5.6(a ) is to be contrasted with
words such as “ the tribunal is to act as an
expert and not as an arbitrator" which are often
found where the intention is to exclude
arbitration . Thus the reference to an
independent expert is by no means conclusive .
Similarly , the omission to refer expressly to
arbitration is not conclusive . The parties may
well have considered it unnecessary to make
any such express reference , even though they
intended that their disputes should be resolved
by arbitration .
Counsel for the respondents relied on Re
Dawdy [ 18851 15 QBD 426 where it was held
to be significant that the agreement did not
expressly provide that the tribunal should hear
the parties and determine judicially the dispute
that had arisen between them . Counsel referred
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to cl 5.6(c ) of the Sale Agreement which
confers powers upon the expert to inform
himself independently as to the relevant facts
and to receive unsworn written statements. In
my opinion , however, the mere fact that the
expert is empowered to inform himself
independently as to facts and technical matters
does not mean that the enquiry is not to be of a
quasi-judicial nature . After all , s 19( 3) of the
Act itself provides that unless the parties in
writing otherwise agree an arbitrator is not
bound by rules of evidence “ but may inform
himself in relation to any matter in such manner
as the arbitrator ... thinks fit". Further, it has
long been accepted that although a tribunal may
not be bound to hear evidence and the parties’
arguments it may be the intention that it sit as
arbitrators: Re Carus Wilson and Greene ) 1887 J
18 QBD 7 at 9 .

Although aspects of cl 5.6 are , as I have
indicated , ambiguous , there is nothing therein
which is inconsistent with an intention that
disputes under the Sale Agreement be resolved
by arbitration . Clause 5.6(e ) being so clear an
expression of the parties' intention that there be
an arbitration , I consider that the clause as a
whole should be construed as providing for
arbitration .

I now turn to the question whether, as
alleged by Forsayth , there was misconduct on
behalf of the arbitrator such as to entitle
Forsayth to relief under s 42( 1 ) of the Act .
Section 42( 1 ) provides:
“ Where-

-

It seems to me that cl 5.6(c) does
contemplate a quasi-judicial enquiry as it
envisages the receipt of written submissions ,
sworn and unsworn written statements , and that
the parties will be required to comply with a
timetable set by the expert . That timetable
would no doubt involve the parties taking the
kind of steps that are ordinarily required to
determine issues and to produce evidence. In
other words it does appear to be the intention
that the expert should hear the respective cases
of the parties and decide the dispute upon the
evidence laid before him ( as well as upon the
evidence which he discovers by informing
himself independently ). This is a strong
indication that the parties intended there to be
an arbitration: Re Carus- Wilson and Greene .
The most important indication of the parties'
intention is, however , cl 5.6(e ) which provides
that the award made by the expert “ may be
entered in any court of competent jurisdiction".
This provision is consistent with s 33( 1 ) of the
Act which provides that where leave is given
by the court judgment may be entered in terms
of an award made under an arbitration
agreement . No such power exists at common
law in relation to a decision made by an expert
who is not an arbitrator and such a decision has
to be enforced in the ordinary way as any other
contractual provision . Clause 5.6(e ) would be
meaningless were the reference to the
independent expert to be construed as excluding
arbitration . To give content to cl 5.6(e ) ,
therefore , it is necessary to construe cl 5.6 as
providing for arbitration .
Doyles Dispute Resolution Practice — Asia

( a ) there has been misconduct on the part
of an arbitrator or umpire or an arbitrator
or umpire has misconducted the

proceedings;
or
( b ) . .. -

the Court may , on the application of a party
to the arbitration agreement , set the award
aside either wholly or in part . "

It is to be emphasised that there has been no
attempt by Forsayth to obtain leave to appeal
on the grounds of an error of fact or law under s
38 of the Act. For Forsayth to succeed it is
necessary for it to establish “ misconduct "
within the meaning of s 42( 1 ) .
Counsel for Forsayth submitted that it was
implicit in the question asked of the arbitrator
that it was to be resolved by him applying his
geological expertise and experience to facts of a
geological and mining nature , and not by an
examination of what Forsayth might have said
or accepted to be the position . It was
submitted , further , that by relying virtually
entirely on facts of the latter kind the arbitrator
did not answer the question which he was
asked .
This submission is , however, directed at the
method used , or the principles applied by the
arbitrator in coming to his decision . It does not
touch on the content of the question he was
asked , nor the answer that he gave .
The merits of the submission that the
arbitrator determined an issue that was not
referred to arbitration , and that he did not
answer the question that he was asked , depend
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on an examination of the precise question that
he was requested to resolve , and , his award .
Whether or not the arbitrator applied the correct
principles in coming to his decision is irrelevant
to whether he answered the question he was
asked .
The dispute was defined in the notice of
dispute dated 12 September 1990 as being
whether Forsayth “ has established proven and
economically recoverable reserves of not less
than 20 ,000 ounces of gold on , in or under the
ground the subject of the prospecting
licences ” . The notice records that whereas
AGM considered that Forsayth had established
reserves of the kind stipulated , Forsayth alleged
that such reserves had not been so established .
The arbitrator ' s award finds expressly that
Forsayth had at the date of the notice of dispute
“ established a proven and economically
recoverable reserve of 20 ,000 ounces of gold
on , in or under the land to which the
prospecting licences relate". The arbitrator has
therefore determined the precise issue that was
referred to him for arbitration .
I now turn to the submission that the
arbitrator misconstrued the reference to
arbitration and determined the dispute by the
application of incorrect principles .

This submission raises firstly the question
whether the arbitrator in fact misconstrued the
reference and applied incorrect principles , and ,
secondly , if this is answered in the affirmative ,
whether an error of that kind constitutes
misconduct .
As appears from the arbitrator 's reasons for
his award ( which were attached to the award )
he based his finding that Forsayth did establish
proven and economically recoverable reserves
of the kind and extent required upon the fact
that Forsayth stated in its 1989 annual report
and in its quarterly report for the quarter ending
March 1990 that there were proved and
probable ore reserves , in the relevant
tenements , of 20 ,573 ounces of gold . These
results, it was common cause, were based on
an arithmetical error . That error involved the
incorrect placement of a decimal point . The
error had been committed by a third party when
producing a mining report and Forsayth , not
knowing of that error , had relied on that report .
The arbitrator was at all relevant times aware
of the error. In his report of 5 October 1990 he
stated that the resource figure of 20 ,713 ounces:
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“ was quoted in the 1989 annual report of

Forsayth NL as a mineable reserve .
Subsequently it was noted that a single ore
block equating to 1 ,089 ounces had been
inadvertently and erroneously included , as
the result of a decimal point being placed in
the wrong position during data transfer
within the CMA report calculations, thus
decreasing the total gold contained in the
diluted ore reserve to 19 , 725 ounces . "
The arbitrator concluded in his report that:
“ Following correction of the data entry
error it would not be possible to manipulate
the result to exceed 20 ,000 ounces without
introducing bias."
Thus the arbitrator based his decision simply
on the published acceptance of the CMA report
by Forsayth when , as he was well aware , that
information was , unbeknown to Forsayth ,
erroneous.
Counsel for the respondents submitted that ,
in addition to determining what Forsayth had
subjectively accepted as being in the ground
when it published its 1989 annual report and its
quarterly report for the quarter ending March
1990 , the arbitrator also determined objectively
what was in the ground .
In the reasons for his award the arbitrator
drew a distinction between the word
“ establishes" in cl 5.2 and the words “ have
been found " in cl 5.6 . He said: “ Clearly they
are different matters". He referred to the fact
that cl 5.6 “ does not quantify the proven and
recoverable reserve that has been found " . He
proceeded to treat the “ establishing" of
reserves as being a concept different to the
“ finding" of reserves . The distinction so drawn
was consistent with the letter dated 24
September 1990 written to the arbitrator by the
solicitors for AGM ( to which I have referred
above ) in which the suggestion is made that
there were two questions for determination .
In concluding his reasons the arbitrator
stated:
“ It is clear that Forsayth did find a proven
and economically recoverable reserve and it
is my opinion that Forsayth did establish a
proven and economically recoverable
reserve of not less than 20 ,OCX) ounces of
gold ."
From what appears previously in his reasons
it is apparent that the arbitrator considered that
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the issue whether “ Forsayth did find a proven
and economically recoverable reserve" was
different to the issue whether “ Forsayth did
establish
a
proven and economically
recoverable reserve of not less than 20.000
ounces of gold". Thus, while holding that
Forsayth had , objectively , found a proven and
economically recoverable reserve , the arbitrator
did not quantify that reserve , apparently
because he thought he was not required by
cl 5.6 to do so. He also held that “ Forsayth did
proven and economically
establish a
recoverable reserve of not less than 20.000
ounces of gold". He thereby quantified the
reserve that Forsayth , subjectively , had
established .

It is apparent , therefore , that in the award the
arbitrator did not establish , objectively , the
extent of the reserves found .
Counsel for the respondents submitted that it
appeared from the report of the arbitrator of
October 1990 that he had objectively
determined that there were more than 20 , OCX)
ounces of gold in the ground concerned . The
report is , however, ambiguous and confusing
on this issue and it is not possible to determine
reliably what was intended thereby . Moreover,
the report pre-dates and does not form part of
the award ; between the making of the report
and the delivery of the award further
submissions were made to the arbitrator; in the
circumstances , in my opinion , it is not
permissible to refer to the report to construe the
findings that the arbitrator subsequently
formally made .

Counsel for Forsayth submitted that the
arbitrator should have based his decision on
objective geological data , and not on his view
of what Forsayth at some time believed to be
the case.
Clause 5.5 of the Sale Agreement requires
Forsayth to provide the respondents with
reports at quarterly intervals , giving details of
all mining operations carried out on the
prospecting licences, and to make available for
inspection mining and other information so that
they might establish whether or not the
requisite reserves have been found . These
provisions are strong indications that an
objective test was intended ; they would be
unnecessary if a purely subjective test were to
be applied . The construction that the parties
intended an objective test is reinforced by the
Doyles Dispute Resolution Practice
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requirement that the arbitrator be an
reasonable
having
independent
expert ,
commercial and practical experience in the area
of dispute. It would be entirely unnecessary to
obtain the services of a geologist to arbitrate if
all that was required was to ascertain what
Forsayth believed to be in the ground . Further,
the question is so commercially significant to
the parties that it would be highly unlikely that
they intended the question to be determined in
any way other than objectively . Finally , the
references in cl 5.5( b )( i ) and cl 5.6(a ) to the
“ finding" of the requisite reserves ( without
that “ finding" being connected to Forsayth )
demonstrates that an objective test is required .
In my view , the word “ establishes" in cl 5.2
has an equivalent meaning to “ found" in cl
5.5( b )( i ) and cl 5.6(a ) , and the arbitrator erred
in holding to the contrary .
Accordingly , in my opinion , the answer to
the question whether Forsayth has established
proven and economically recoverable reserves
of not less than 20 ,000 ounces of gold in the
ground the subject of the prospecting licences ,
within the meaning of cl 5.2, depends upon
whether it is proved that not less than 20 ,000
ounces of gold have , objectively speaking ,
been found on , in or under the ground the
subject of the prospecting licences. That is to
say , it is not relevant whether Forsayth thought
that there were not less than 20 ,000 ounces of
gold in the ground . The question is whether
there were , in fact , at the relevant time , not less
than 20 ,000 ounces of gold in the ground .
Therefore , in making the award on the basis
of what Forsayth said was in the ground , rather
than in using his geological skill and expertise
to determine what in fact was in the ground , the
arbitrator misdirected himself . He misconstrued
the Sale Agreement and applied incorrect
principles in determining the dispute .
Does this constitute misconduct ?
Counsel for Forsayth submitted that the
arbitrator was empowered by the reference to
determine the dispute only by an objective
assessment of geological data and not by
reference to conduct of Forsayth such as
publications of its results. In other words , he
submitted that the application of a subjective
test to determine the extent of the reserves
constituted an excess of jurisdiction .
Had the arbitrator been expressly instructed ,
by the reference , to apply an objective test then
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in my view his failure to do so could well have
been in excess of jurisdiction and thereby
constituted misconduct .
The reference was , however , silent as to
whether an objective or subjective test was to
be applied . It follows that Forsayth 's argument
is dependent upon it being an implied term of
the reference that the arbitrator was obliged to
determine , objectively , the extent of the
reserves . Despite my finding that , on a proper
construction of the Sale Agreement , the test is
objective , I am unable to accept the argument
in support of this proposition . The fact that the
arbitrator was not directed by the reference to
apply a particular test leads to the inevitable
inference that the parties agreed , by the
reference , that the arbitrator was to arbitrate the
dispute upon the basis that the appropriate test ,
according to the proper construction of the Sale
Agreement , was left to him to decide . This was
merely one of the issues requiring resolution by
the arbitrator as a step preparatory to the
making of his award . Applying the rules laid
down in Codelfa Construction Ptv Ltd v State
Rail Authority ( NSW ) ( 1982 ) 149 CLR 337 there
is no room for the implication of the term in
question . It is sufficient to say that such a term
is not necessary to give business efficacy to the
contract . The arbitration could be completely
effective if it were left to the arbitrator to
determine the appropriate test as prescribed by
the Sale Agreement .

Counsel for Forsayth further submitted that ,
by placing great reliance upon Forsayth 's
mistaken statements in its annual report and
quarterly report , the arbitrator took into account
matters which were irrelevant and improper and
thereby acted outside his agreed jurisdiction .
This is a submission , in effect , that
principles of administrative law relating to the
review of administrative tribunals are of
application to arbitration disputes. The
inappropriateness of arguments of this kind is
lucidly explained in K / S A / S Bill Biakh and K / S
A/ S Bill Biali v Hyundai Corporation ( 1988 ) 1
LI LR 187 at 190 by Steyn J . His Lordship’ s
remarks are even more significant in the light of
the Commercial Arbitration Act which , on the
one hand , limits the power of the court to
interfere with an arbitrator's award on grounds
of misconduct in the broad sense , and , on the
other, has given aggrieved parties the right ,
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subject to leave or consent , to appeal on any
question of law arising out of an award .
“ Misconduct ” is defined by s 4( 1 ) of the Act
to include “ corruption , fraud , partiality , bias
and a breach of the rules of natural justice ” . I
do not think that this definition is intended to be
exhaustive; it is not however without relevance
that it omits any reference to an error of law .

Section 42( 1 ) provides for the setting aside
of awards on the grounds of misconduct .
Section 42( 2 ) assumes that misconduct would
be constituted by the arbitrator making an
award “ in respect of a matter not referred to
arbitration pursuant to the arbitration
agreement ” . This plainly involves an excess of
jurisdiction and not an error of law in relation
to the merits of the dispute .

Section 38 provides for appeals on the
grounds of errors of law . Section 38( 1 )
provides that:
“ Without prejudice to the right of appeal
conferred by sub-section ( 2 ) , the Court shall
not have jurisdiction to set aside or remit an
award on the ground of error of fact or law
on the face of the award . ”

Subsection ( 2 ) provides that subject to leave
being obtained or the consent of all of the
parties:

“ an appeal shall lie to the Supreme Court
on any question of law arising out of an
award . ”
These provisions of the Act demonstrate at
the least , in my view , that an error of law on
the part of an arbitrator that is not procedural or
does not result in an excess of jurisdiction , is
not intended by the legislature to be
“ misconduct ” and is not intended to give rise
to a remedy under s 42. In such a case the
remedy lies under s 38 .

In the present case the arbitrator, in my
view , has erred in law . The error could be
described as taking into account irrelevant
facts: Minister for Immigration and Ethnic
Affairs v Daniele ( 1981 ) 39 ALR 649 . It could
also be described as a misdirection by the
in
arbitrator defining , otherwise than
accordance with law , the question of fact that
he was required to answer: Azzopardi v Tasman
UEB Industries Ltd ( 1985 ) 4 NSWLR 139 at
156.
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In my view , the legislature intended by the
Act to ensure that errors of law relating to
substantive ( as opposed to procedural ) matters,
and not resulting in an excess of jurisdiction ,
should not lead to the setting aside of
arbitration awards on the grounds of
misconduct . Such questions should be dealt
with by way of appeal under s 38 .

80,889

“ allowed to cavort about the market
carrying a small palm tree and doing
whatever he thinks appropriate by way of
settling the dispute ." ( per Lord Donaldson
MR in The Kelaniya ( 1989) 1 LI LR 30 at
32 ) .

There is therefore no need for the concept of
“ misconduct" to be broadened and for the Act

Accordingly , in my opinion , the argument
based on the taking into account of irrelevant
facts fails.

to be construed in such a way as to afford the
courts the power to set aside awards on the

Counsel for Forsayth finally submitted that
the arbitrator ' s finding involved such a gross
error as to constitute misconduct .

In my opinion , there is nothing in the Act
that suggests that the legislature intended to
differentiate between different degrees of errors
of law , and , further , there are no policy
considerations that support such a construction .

Some support for the proposition advanced
may be derived from Williams v Wallis & Cox
11914] 2 KB 478 at 485, where Atkin J
described misconduct as:
“ such a mishandling of the arbitration as is
likely to amount to some substantial
miscarriage of justice ."

grounds of gross errors of law .

This view is consistent with remarks made
by Steyn J in two recent cases. In Bank Mellat v
GAA Development and Construction Co ( 1988 )
2 LI LR 44 his Lordship said at 53:
“ The proper interpretation of all clauses in a
contract , whether spelling out primary rights
and obligations , exceptions to liability or
limitations of liabilities , are matters falling
within the jurisdiction of an arbitrator. A
mistake made by an arbitrator as to the
construction of any such clause in a contract
cannot amount to an excess of jurisdiction . "

This definition is sufficiently wide to
embrace a gross error of law . It must , however ,
be borne in mind that the proposition was
expressed at a time when legislation equivalent
to the Commercial Arbitration Act was not in
force in England .

In K / S A/ S Bill Biakh and K / S A/ S Bill Biali v
Hyundai Corporation at 189 Stcyn J postulated
that admission of “ utterly irrelevant evidence
and reliance on it in the reasons for the award "
might result in misconduct . This remark was

In K / S A/ S Bill Biakh and K / S A/ S Bill Biali v
Hyundai Corporation his Lordship said at

189-190:

obiter .
Whether a gross error of law , not involving a
result
irregularity , can
in
procedural
misconduct must depend on a construction of
the Act .

As I have pointed out , the Act makes ample
provision in s 38 for appeals on the grounds of
errors of law . Parties are no longer necessarily
in the position described by Scrutton LJ:
“ If the arbitrator whom you chose makes a
mistake in law that is your lookout for
choosing the wrong arbitrator: if you choose
to go to Caesar you must take Caesar’ s
judgment ..." ( African & Eastern ( Malaya )
Ltd v White , Palmer and Co Ltd ( 1930 ) 36 LI
LR 113 at 114. )

It is no longer the case that an arbitrator is:
Doyles Dispute Resolution Practice — Asia

•Pacific

“ The builders do not suggest that they were
not given a fair hearing of the preliminary
meeting . They simply say that the
arbitrators committed misconduct because
they came to the wrong conclusion . That is
an unsustainable proposition . In relation to
post award remedies , the decision of the
Court of Appeal in Moran v Lloyd ' s [ 1983]
QB 542 is the clearest authority for the
proposition that an error of law or fact
cannot by itself amount to misconduct . . ..
(Counsel for the builders) submitted ,
however, that the position was different in
the present case because the arbitrators
made what he described as a ‘gross' error . If
an error was made , I find it difficult to see
how it can be categorised as gross. ... In
any event , given that one is dealing with
nothing more than a probably bona fide
error , I am satisfied that the epithet ‘gross'
cannot alter the position . I accordingly

H80-059

Forsayth NL v Australasian Gold Mines NL & Anor (No 2)
(1992) Doyles DR Reps ( Asia Pacific) 1)80-060

80,890

•

conclude that the arbitrators ' ruling of
September 16 1987 , even if it was made in
error , cannot in law amount to misconduct .
For this further reason 1 conclude that the
builders’ argument based on misconduct
must fail .”
A clear expression of the modem policy in
regard to this issue was given by Lord
Donaldson MR in King & Anor v Thomas
McKenna Ltd 11991 ] 2 WLR 1234 at 1243
where he said :
to arbitration , like parties to
litigation are entitled to expect that the
arbitration will be conducted without
mishap or misunderstanding and that ,
subject to the wide discretion enjoyed by the
arbitrator , the procedure adopted will be fair
“ Parties

and appropriate. What they are not entitled
to expect of an arbitrator any more than of a
judge is that he will necessarily and in all
circumstances arrive at the ‘right ’ answer as
a matter of fact or law . ’ ’

In the present case there was no mishap or
misunderstanding in the procedural conduct of
the arbitration . In deciding upon the merits of
the dispute the arbitrator applied the wrong
principles. I accept that the error he made was
serious . That , however , in my opinion , does
not amount to misconduct and does not give
Forsayth the right to proceed under s 42( 1 ) of
the Act . Forsayth \s remedy lies within s 38 of
the Act .
In the circumstances I consider
Forsayth ’ s claim should be dismissed .

that

[1)80-060] FORSAYTH NL v AUSTRALASIAN GOLD MINES NL & ANOR ( No 2 )
Supreme Court of Western Australia
Judgment delivered 24 June 1992
Full text of judgment below

Leave to appeal from arbitrator s award — Extension of time — Criteria for
— Buyer
and
sellers arbitrating dispute — Arbitrator finding in favour of
—
sellers — Buyer asking Court to set aside award — Alleging misconduct by arbitrator —
constituting misconduct —
Court finding that arbitrator made error of law — Error
Buyer seeking extend time for bringing appeal against award — Seeking leave appeal
for error of law
— Seeking order that award be set aside — Whether Court should extend
time for bringing appeal against award — Commercial Arbitration Act 1985 WA sec 38 ;
42 1 .
Arbitration

'

extension

two

not

to

to

(

),

( )

A buyer and two sellers were parties to an arbitration . In January 1992, the arbitrator
issued an award which was made in the sellers ' favour . The buyer applied for an order ,
pursuant to sec 42( 1 ) of the Commercial Arbitration Act ( the Act ) , that the award be set aside
on the grounds of misconduct , but did not seek to appeal from the award under sec 38. The
buyer alleged technical misconduct which was constituted by the arbitrator failing to answer
the question he was asked or , alternatively , misconduct by the arbitrator misconstruing the
reference to arbitration and determining the dispute by the application of incorrect principles.
'

The Court found that the arbitrator had answered the question which he had been asked .
But it held that he had determined the dispute by the application of incorrect principles and
had therefore committed an error of law . Since that error did not constitute “ misconduct ” ,
the buyer was not entitled to proceed under sec 42( 1 ). ( See Forsayth NL v Australasian Gold
Mines NL & Anor ( 1992) Doyles DR Reps ( Asia •Pacific ) T 80-059. )

In June 1992, the buyer sought orders to extend the time for bringing an appeal against
the arbitrator’s award to that day . The buyer also applied for leave to appeal against the
arbitrator’s award on the grounds of an error of law and for an order that the award be set
aside . The rules of court provided that leave to appeal must have been made within 21 days
after the material date, or within such extended time as the Court may have allowed .
The issue before the Court was whether the Court should extend the time for the bringing
of an appeal against the arbitrator’s award .
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Held: extension of time granted .

1 . The length of the delay , some four months, was not excessive because during the entire
period the parties had been locked in litigation over the validity of the award , and it could not
have been said that the sellers were lulled into believing that they would have been entitled to
the fruits of the award without opposition from the buyer . The reason for the delay , the view
formed by the buyer's solicitors that the appropriate procedure was an application for relief
under sec 42 and not an appeal under sec 38 , was satisfactorily explained . That there was a
mistake made in good faith on the part of the buyer’s solicitors was a relevant consideration .
A substantial reason for non -compliance with the rules of court had been furnished . ( Esther
Investments Pty Ltd v Markalinga Pty Ltd ( 1989 ) 2 WAR 186 , Christie v Harvey ( 1900 ) 2
WALK 146 applied . )
2. The application for an extension of time was rather unusual in that , because of the
particular circumstances which led to the application first being made under sec 42( 1 ) , the
Court had already determined the merits of the question of lawr sought to have been the subject
of the intended appeal . That having been done , it would have been inappropriate to ignore the
relative merits of the applicant ’s case in determining w hether an extension of time should have
been granted . ( Technical Team Projects Pty Ltd v Noble Dunn Pty Ltd ( 1990 ) 20 NSWLR 221
considered . )
3. The cumulative effect of the award having been made in accordance with the wrong
principles, the good faith of the buyer and the relatively short delay outweighed the prejudice
the sellers would have suffered if an extension were granted . Having had regard to all the
circumstances, the conclusion was that justice demanded that an extension of time should have
been granted .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Mr ML Bennett ( instructed by Bennett & Co ) for the applicant .
Mr MJ Buss ( instructed by Pullinger Sanderson & Workman ) for the respondents.
Before: Ipp J .

Ipp J : Towards the latter part of 1991 , the
applicant and respondents were parties ( the
second respondent , indirectly ) to an arbitration .
The arbitrator was an expert in the field of
geology and resource management and the
parties chose him to be the arbitrator because
the dispute between them concerned matters
within his field of expertise . On 31 January
1992 the arbitrator delivered his award and
found in favour of the respondents.
The applicant applied for an order , pursuant
to s 42( 1 ) of the Commercial Arbitration Act
1985 , that the award be set aside on the
grounds of misconduct ( ic not by way of
appeal ) . The misconduct alleged was of a
technical nature and was said to have been
constituted by the arbitrator failing to answer
the question he was asked , alternatively by the
arbitrator misconstruing the reference to
arbitration and thereby determining the dispute
by the application of incorrect principles .
Doyles Dispute Resolution Practice — Asia

By reasons delivered on 8 June 1992 I held
that the arbitrator had indeed answered the
question that he had been asked . I found ,
however , that he had determined the dispute by
the application of incorrect principles and had
thereby made an error of law ; I decided ,
nevertheless , that that did not constitute
“ misconduct ” and the applicant was therefore
not entitled to proceed under s 42( 1 ) of the Act .
The day after the delivery of those reasons ,
the applicant filed a notice of originating
motion seeking orders extending ( to that date )
the time for bringing an appeal against the
arbitrator’ s award , and for leave to appeal
against the award (on the grounds of an error of
law ) , and an order that the arbitrator 's award be
set aside . The application for an extension of
the time for the bringing of an appeal was
ordered to be heard separately , and this was
argued on 24 June 1992. At the conclusion of
the argument I ordered that , as asked , time
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should be extended until 9 June 1992 and
indicated that I would provide detailed reasons
later.

In terms of s 38 of the Act , subject to the
consent of the parties, or , with the leave of this
Court , an appeal lies to this Court on any
question of law arising out of an award . The
Act makes no provision for the time within
which an application for leave to appeal should
be made . That aspect is dealt with by O 81 D r
5( 2 )(a ) which provides that an application to
the court under s 38(4)( b ) for leave to appeal
“ must be made within 21 days after the

material date , or within such extended time
as the court may allow ."
There has been no deliberate dilatoriness on
the part of the applicant. On 2 February 1992
( the award having been delivered on 31 January
1992) the applicant instructed its solicitors to
take steps to have the award reviewed . The
solicitors considered the matter overnight and
formed the view that there had been misconduct
on the part of the arbitrator . The next day they
prepared papers for an application under s 42 of
the Act for an order setting aside the award on
the grounds of misconduct . That application
proceeded with due expedition , and , as I have
indicated , was dismissed on 8 June 1992 . The
very next day the applicant commenced the
new proceedings for an extension of time and
for leave to appeal .
The delay , objectively speaking , is some 4
months but during virtually this entire period
the parties have been locked in litigation over
the validity of the award and it cannot be said
that the respondents were lulled into believing
that they would be entitled to the fruits of the
award without opposition from the applicant .
The essential reason for the delay was the
view formed by the applicant ’ s solicitors that
the appropriate procedure was an application
for relief under s 42 and not an appeal under s
38. It was reasonably arguable that relief lay
under s 42 and there is no suggestion that the
view taken by the applicant 's legal advisers in
that regard was anything other than bona fide .
At the most it could be said that there was an
understandable error of judgment on their part .

In Esther Investments Pty Ltd v Markalinga
Pty Ltd [ 1989] 2 WAR 196 it was pointed out
that there were usually 4 major factors to be
considered in exercising the court ’ s discretion

If 80-060
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to extend time; these being the length of the
delay , the reason for the delay , whether there is
an arguable case and the extent of any prejudice
suffered by the respondent .

In Technical Team Projects Pty Ltd v Noble
Dunn Pty Ltd ( 1990) 20 NSWLR 221 Cole J
considered an application for an extension of
time for leave to appeal under the Commercial
Arbitration Act 1984 ( NSW ) . In addition to
factors similar to those expressed in Esther
Investments Pty Ltd v Markalinga Pty Ltd his
Honour referred to the fact that an appeal under
the Commercial Arbitration Act is not as of
right and , further , a substantial reason needs to
be advanced for non -compliance of the rules
where dispensation from their provisions is
sought .

I shall proceed now to discuss these factors .
The length of the delay was not excessive .
The reason for the delay was satisfactorily
explained . The fact that there was a bona fide
mistake on the part of the applicant 's solicitors
was a relevant consideration: Christie v Harvey
( 1900 ) 2 WALR 146 ; Esther Investments Pty
Ltd v Markalinga Pty Ltd at 204. I considered
that a substantial reason for non -compliance
with the rules had been furnished .
As I have mentioned , in the reasons that I
delivered on 8 June 1992 ( having been
expressly requested by the parties to indicate
my view as to whether or not the arbitrator had
irrespective of the conclusion on the
erred
merits of the application ) , I expressed the
opinion that the arbitrator had committed an
error of law . There could be no doubt ,
therefore , that the applicant satisfied the
requirement in Esther Investments Pty Ltd v
Markalinga Pty Ltd ( at 198 ) that there be an
arguable case.

—

The issue in dispute involves substantial
sums of money and delays in resolving the
matter could give rise to prejudice to the
respondents. That is a particularly persuasive
factor in arbitration proceedings where finality
in litigation is regarded as very important .

In the end it seemed to me that the relatively
short delay , the absence of significant fault on
the part of the applicant , the bona fides of the
applicant and the strength of its case had to be
weighed against the fact that the appeal is not
of right , the fact that if time were to be
extended the litigation would be continued

—
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and arbitration is intended to be a procedure
that brings litigation to finality , and the fact that
the issue in dispute involved substantial sums
of money and delays in this regard could give
rise to prejudice .
It will be noted that I considered that the
strength of the applicant 's case should be taken
into account in the balancing exercise . In
Technical Team Projects Pty Ltd v Noble Dunn
Pty Ltd at 227 Cole J cautioned against a court
having regard to this factor when deciding
whether to grant an extension of time . He said
that a party who has a “ good case" does not
have “ a greater indulgence to disregard the
Supreme Court Rules concerning procedural
steps , than a party who has a less arguable
case". The essential question must , however ,
be whether justice requires the application to be
granted , and , in my view , there may well be
instances where the strength of the case is
relevant to the demands of justice .
In the reasons I delivered on 8 June 1992 I
described the error made by the arbitrator as
“ serious". In brief , he was required by the
agreement between the parties to determine
objectively whether there were certain proven
and economically recoverable reserves of not
less than 20 ,000 ounces of gold in a certain
area of ground . To do this he would have been
required to utilise his specialist geological and

mining expertise . Instead he determined the
question by reference to what the applicant
thought was in the ground , and without having
regard to geological and other objective facts.
He did not apply the specialist knowledge and
expertise for which he was retained . The
award , in my view , was based on criteria not
intended by the parties. This may have given
rise to a serious injustice .
This application for an extension of time was
rather unusual in that , because of the particular
circumstances which led to an application first
being made under s 42( 1 ) of the Act , the court
has , in effect , already determined the merits of
the question of law sought to be the subject of
the intended appeal . This having been done , I
considered that it would be inappropriate to
ignore the relative merits of the applicant’s case
in determining whether an extension of time
should be granted .

In my opinion , the cumulative effect of the
award having been made in accordance with the
wrong principles, the bona fides of the
applicant and the relatively short delay
outweighed the prejudice the respondent would
suffer if an extension were granted . Having
regard to all the circumstances to which I have
referred , I came to the conclusion that justice
demanded that an extension of time be granted .

[H 80-061 ] CARDINAL CONSTRUCTIONS PTY LTD v FAULKNER
Supreme Court of Western Australia
Judgment delivered 22 June 1992
Full text of judgment below
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Arbitration Referral to arbitration Effect of delay in seeking to commence arbitration
Builder and owner making contract containing arbitration clause — Contract including
Owner claiming loss through construction
clause limiting period of notice for defects
Seeking to refer dispute to arbitration after limitation period
delays
Builder seeking
Seeking injunction to restrain owner from
declaration that contract discharged
Property being sold
requiring builder to arbitrate — Obtaining interim injunction
Owner seeking to have injunction discharged — Whether owner precluded from bringing
arbitration proceedings after expiry of defects liability period — Whether arbitration
Whether statutory
barred because agreement had ended and property had been sold
obligation on a claimant to act with due diligence — Commercial Arbitration Act 1985
( WA ) , sec 46 .

—

—

—

—

—

—

—

—

An owner and a builder made a contract containing a broad arbitration clause. The
contract included a defects liability clause which provided that the owner would have a period
of 12 weeks after the date of practical completion to notify the builder of any defects, and that
the expiry of the defects period would be conclusive evidence that the works complied with the
contract’s requirements. The builder later notified the owner of the practical completion of the
works. The owner claimed that the builder had caused loss to the owner by delaying
Doyles Dispute Resolution Practice — Asia
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construction , and refused to pay the balance of the contract price. The owner later paid the
balance in exchange for the keys.

Twenty months later the owner attempted to refer the dispute to arbitration . By writ , the
builder sought from the Supreme Court a declaration that the contract had been discharged
and an injunction restraining the owner from requiring the builder to submit to arbitration .
The builder obtained an interim injunction and then filed a statement of claim . In its statement
the builder alleged that due to the delay there was a substantial risk of it not being possible to
have a fair trial of the issues. The ow ner sought to have the interim injunction discharged and
to have either the writ struck out , or summary judgment in his favour . The property the
subject of the dispute was then sold .

Before the Court , the builder submitted that , at the very least , there were triable issues
which had arisen from its statement of claim . It submitted that the owner was precluded by the
defects liability clause from bringing arbitration proceedings after the expiration of the defects
liability period . It submitted that arbitration of the disputes between the parties was barred
because the agreement had been brought to an end and because the property had been sold .

The builder also submitted that sec 46 of the Commercial Arbitration Act could be egarded
as having two different effects. On one hand , subsec 46( 1 ) incorporated within a contract an
implied term that in the event of a dispute arising to which the agreement applied it was the
duty of the claimant to exercise due diligence in the prosecution of the claim . Arising from that
implied term , the Court had the powers normally available to it to issue injunctions in a proper
case or to give whatever form of relief was appropriate in relation to a contract. On the other
hand , sec 46 gave rise to a separate, statutory obligation , to the same effect as the implied term ,
in relation to a breach of which obligation , subsec ( 2 ) and (3) of sec 46 applied . The builder
submitted that it was entitled to relief flowing from the breach of subsec 46( 1 ) , and that its
entitlement to such relief was not circumscribed by the remaining provisions of that section .
Held: application adjourned pending trial .

1 . It could not have been accepted that the defects liability clause was necessarily relevant
to a claim for damages resulting from delay in performing the contract . Nor could it have been
considered that , even if the clause did provide a defence at least to part of the owner’ s proposed
claim , then it constituted a bar to the arbitration of that dispute .
2. That the agreement had been brought to an end or that the property had been sold was
also insufficient to have constituted a bar to the arbitration of the dispute betw een the parties.

3. Section 46 imported into a contract , in a proper case, an implied term that a claimant
act with due diligence . There was no separate and distinct creation of a statutory obligation to
the like effect. The rights of a respondent in arbitration proceedings that the claimant should
proceed with due diligence, where the contract was otherwise silent on the point , arose from
the implied term . Subsections ( 2) and (3) of sec 46 modified those rights.

4. Although the plaintiff had alleged in the statement of claim that there was a substantial
risk of it not being possible to have a fair trial of the issues , there was no evidence to that effect
and the statement of claim was not authenticated on oath. It followed that there w as no evidence
upon which to have been satisfied of the matters referred to in subsec 46( 3) .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Mr 1 A Wilson ( instructed by Wilson & Rodgers ) for the plaintiff .
Mr AJ Goldfinch ( instructed by Finlay Phillips) for the defendant .

Before: White J .
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White J: The plaintiff issued a writ on 15
April 1992 , bearing the following indorsement:
4 4

INDORSEMENT OF CLAIM

The Plaintiff ’ s claim against the Defendant
is for: —

1 . a declaration that
( i ) the building contract made between
the parties on or about 22 nd March 1989
has been discharged by performance or
alternatively , by the agreement or
conduct of the parties;
( ii ) the power of the parties to submit
any dispute thereon to arbitration no
longer exists .

2 . an injunction restraining the Defendant
from requiring the Plaintiff to submit to
arbitration in respect of the said contract;
3. Costs ."
A Statement of Claim was filed on 25 May
1992 in which the plaintiff ’ s claim is pleaded as
follows:
“ 1 . The Plaintiff is and at all material times

was a company incorporated . Until November
1990 it carried on the business of builders
under the style and name of Cardinal Homes .

2 . By a written agreement made by and
between the Plaintiff and the Defendant on or
about 29 March 1989 , ( ‘the contract ’ ) the
Plaintiff and the Defendant agreed that the
Plaintiff would for the price therein specified ,
carry out construction of two units ( ‘the
works' ) for the Defendant .
3. In or about April 1989 the Plaintiff
commenced construction on the works. On or
about 22 May 1990 the Plaintiff notified the
Defendant of practical completion of the works.
4 . By letters dated 4 September 1989 and
25 May 1990 the Defendant claimed that the
Plaintiff had delayed construction of the works
thereby causing the Defendant loss and damage
( ‘the dispute’ ). On or about 25 May 1990 the
Defendant refused to pay the balance of the
contract price then due and owing .

5 . By letter dated 13 June 1990 , the Defendant
offered to pay the balance of the contract price ,
without prejudice to his rights and obligations
under the contract , upon the Plaintiff
surrendering the keys to the works. The
Doyles Dispute Resolution Practice — Asia
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Plaintiff accepted this offer by letter dated
18 June 1990 .
6. On or about 7 July 1990 the Defendant paid
to the Plaintiff the balance of the contract price
and received the keys in exchange therefor .
Upon payment of all moneys owing under the
contract , the Plaintiff withdrew a charge
registered against the land upon which the
works were constructed .
7. By letter dated 4 March 1992 the Defendant
sought to refer the dispute to arbitration .
8. Pursuant to clause 25 of the contract the
parties agreed that if any dispute arose between
them either:
( a ) during the progress of the works; or
( b ) after determination , abandonment or
breach of the contract
as to the construction of the contract , or as to
any matter or thing of whatsoever nature arising
under the contract , then that dispute would be
referred to arbitration .
9. By clauses 22 and 23 of the contract the
parties agreed inter alia that:
( a ) the period within which the Defendant
could notify the Plaintiff of defects would
be within 12 weeks of the date of practical
completion ; and
( b ) the expiry of such period would be
conclusive evidence that the works
complied with the requirements of the
contract .
10 . By reason of the matters pleaded in
paragraphs 5 , 6 and 9 above the contract has
come to an end . The parties are therefore not
bound by the provisions of clause 25 of the
contract and there is no agreement to refer the
matter to arbitration .
11 . Further, and in the alternative , it was a
term of the contract , to be implied by reason
of Sections 3 and 46 of the Commercial
Arbitration Act 1985, that in the event of a
dispute arising between the parties to the
contract to which clause 25 applied , it would be
the duty of the party seeking arbitration to
exercise due diligence in the prosecution of any
dispute by arbitration .
12 . On the basis that there has been undue
delay by the Defendant the Plaintiff says that
the Defendant ought not now be permitted to
maintain or to continue any arbitration
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proceedings. Further the Plaintiff says that the
delay on the part of the Defendant has been
inordinate and inexcusable .

PARTICULARS
1 . The Defendant gave the Plaintiff notice
of the dispute first on 4 September 1989 ,
and could at any time thereafter , until the
expiry of the defects liability period , have
instituted arbitration proceedings .

2. The Defendant gave the Plaintiff further
notice of the dispute on 25 May 1990 , and
could have taken arbitration proceedings at
any time thereafter, until the expiry of the
detects liability period .

3. The claim by the Defendant was said to
be for damages for delay and this as a matter
which could have been the subject of
arbitration proceedings at any time during
the term of the contract .
13. Further the Plaintiff says that the delay has
given rise to a substantial risk of it not being
possible to have a fair trial of the issues in the
arbitration proceedings or is such as is likely to
cause serious prejudice to the Plaintiff .
PARTICULARS

AND THE PLAINTIFF CLAIMS
1 . A Declaration that there is no presently
existing agreement between the parties to refer
any dispute in relation to the works to
arbitration .

2. An Injunction restraining John Pidgeon from
continuing or proceeding with any arbitration in
relation to matters arising under the contract or
related to the works.

3. As an alternative to 2 above , an Order
staying the conduct of any future arbitration
proceedings in relation to the works , such order
to be made pursuant to section 48( 2 ) of the
Commercial Arbitration Act 1985 .
4. Such further or other order as the Court
deems fit.

5. Costs. ”

On 23 May 1992 , Mr Commissioner Ng
granted an interim injunction , restraining the
defendant from proceeding further with the
arbitration relating to the contract dated
22 March 1989.
The defendant now seeks the following relief
by way of a chamber summons which was
argued before me on 3 June 1992:
” 1 . The injunction made the 23rd day of

1 . Due to the delay the Plaintiff is not in a
position to ascertain from tradesmen and
others working on the site the reasons for
any delay , if delays occurred ( which is not
admitted ).

2 . The writ and statement of claim be struck
out as disclosing no reasonable cause of
action and as embarrassing , frivolous and
vexatious.

2. The Plaintiff is not now in a position to
obtain expert opinion as to matters that may
be in issue between the parties as the works
have been completed and are now in the

3. Paragraphs 11 to 15 of the statement of
claim be struck out as pleading causes of
action not contained in the indorsement in
the writ .

hands of third parties.

14. Further, and in the alternative , on the
proper construction of the agreement reached
between the Plaintiff and the Defendant and
referred to in paragraphs 4 and 5 hereof , it was
not the intention of the parties to, and they did
not , reserve to either of them the right to refer
matters arising under the contract to arbitration ,
after the right to do so under clause 25 of the
contract had terminated .
15. On its proper construction the agreement
referred to in paragraphs 4 and 5 hereof was an
agreement between the parties to refer disputes
betwen (sic ) them to arbitration .

H 80-061

April 1992 be discharged .

4. Further or alternatively , the Defendant
have leave to apply for summary judgment .

5. Summary judgment be granted to the
Defendant .

6. The Plaintiff pay the costs of this
application of the action to be taxed . ”
The following clauses in the building
contract are relevant to a consideration of the
present application:
” 22. Any defects or faults arising out of
defective workmanship or materials (other
than those defects or faults which may occur
due to normal shrinkage or settlement )
© 1992 CCH International
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which may appear and be notified in writing
to the Builder within the number of weeks
after the date of Practical Completion stated
in the Appendix hereto shall be made good
by the Builder at his own expense within the
number of weeks from date of receipt of the
said notification stated in the Appendix
hereto. In the event of default by the Builder
the Proprietor may , after the number of days
stated in the Appendix hereto of further
notice in writing to the Builder specifying
such defects or faults , employ others
to make good such defects or faults as
aforesaid and recover the reasonable
cost from the Builder . The period first
hereinbefore referred to shall be known as
the Defects Liability Period .

such notice shall provide evidence that he
has deposited with the Director of the
Master Builders ' Association of Western
Australia the sum of $100 by way of
security of costs of the arbitration
proceedings . Such security and any further
sums contributed by the parties shall be
applied in accordance with direction from
time to time of the Arbitrator . It shall be
a condition of the said submission to
arbitration that both parties from time
to time during the continuance of the
arbitration will contribute such sum or sums
as the Arbitrator shall direct ( provided that
the parties shall be directed to contribute in
equal share ) towards the expenses of the
Arbitration . "

23. The expiration of the Defects Liability
Period or the completion of work notified to
be amended and made good in accordance
with Clause 22 hereof , whichever is later ,
shall , save in cases of fraud , dishonesty or
fraudulent concealment relating to the
Works or materials , be conclusive evidence
as to the sufficiency of the said Works and
materials to comply with the requirements
of this Contract .

Section 46 of the Commercial Arbitration Act ,
/ 9 X 5 is in the following terms:
“ 46 . ( 1 ) Unless a contrary intention is
expressed in an arbitration agreement , it is
an implied term of the agreement that in the
event of a dispute arising to which the
agreement applies it shall be the duty of the
claimant to exercise due diligence in the
prosecution of the claim .
( 2 ) Where there has been undue delay by a
claimant in instituting or prosecuting a claim
pursuant to an arbitration agreement , then ,
on the application of the arbitrator or umpire
or of any party to the dispute , the Court may
make an order terminating the arbitration
proceedings and prohibiting the claimant
from commencing further arbitration proceedings in respect of any matter which was
the subject of the terminated proceedings.
( 3 ) The Court shall not make an order under
subsection ( 2 ) unless it is satisfied
( a ) that the delay has been intentional
and contumelious; or

25 . In case any disputes or differences shall
arise between the Proprietor and the Builder
either during the progress of the Works or
after determination , abandonment or breach
of the contract , as to the construction of the
contract , or as to any matter or thing of
whatsoever nature arising thereunder or in
connection therewith , then either party may
give to the other notice in writing of such
dispute or difference and at the expiration of
the number of days stated in the Appendix
hereto unless it shall have been otherwise
settled such dispute or difference may be
submitted to the arbitration of an Arbitrator
who shall be (at the option of the party who
first shall serve Notice of Dispute ) either
the President of the W . A . Chapter, Royal
Australian Institute of Architects or his
nominee , or the President of the Master
Builders ' Association of W . A . , or his
nominee and whose Award shall be final
and binding on both the Proprietor and the
Builder .

In serving notice of the dispute or difference
and demand for arbitration the party serving
Doyles Dispute Resolution Practice — Asia
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( b ) that

—

( i ) there has been inordinate and

inexcusable delay on the part of the
claimant or the claimant 's advisers;
and
( ii ) the delay will give rise to a
substantial risk of it not being
possible to have a fair trial of the
issues in the arbitration proceedings
or is such as is likely to cause or to
have caused serious prejudice to the
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other parties to the arbitration
proceedings either as between
themselves and the claimant or
between each other or between them
and a third party . ”

Counsel said that , arising from that implied
term , the Court has the powers normally
available to it to issue injunctions in a proper
case or to give whatever form of relief is
appropriate in relation to a contract .

The plaintiff supported its claims by
submitting that , at the least , there are triable
issues arising from the pleadings.

On the other hand , counsel submitted , the
section gives rise to a separate , statutory
obligation , to the same effect as the implied
term , in relation to a breach of which
obligation , sub-ss. ( 2 ) and ( 3) of s. 46 of the
Act apply .

Firstly , the plaintiff said , the defendant is
precluded by the terms of clause 23 of the
contract itself from bringing arbitration
proceedings after the expiration of the defects
liability period . This argument was based on
the provision in that clause that the expiration
of the Defects Liability Period shall be
“ conclusive evidence as to the sufficiency of
the said Works and materials to comply with
the requirements of the Contract".
The Works are , by the Contract , the “ Brick
Iron Duplex Development".

Insofar as the defendants seek to arbitrate the
question of defective materials , the provisions
of clause 23 of the contract may provide the
plaintiff with a defence to such claim .
However , I cannot accept that clause 23 is
necessarily relevant to a claim for damages
resulting from delay in performing the contract .
Nor do I consider that , even if the clause does
provide a defence, at least to part of the
defendant 's proposed claim , that it constitutes a
bar to the arbitration of that dispute. The facts
that the agreement has been brought to an end
or that the property has been sold are also
insufficient to constitute a bar to the arbitration
of the disputes between the parties. Clause 25
specifically refers to disputes or differences
which may arise after the “ determination ,
abandonment or breach of the contract" and the
plaintiff has not satisfied me that there is any
triable issue arising from the two facts
mentioned .
The argument addressed to me in relation to
the effect of s. 46 of the Act was difficult to
follow . Counsel for the plaintiff submitted that
that section may be regarded as having two
different effects: on the one hand , subs. ( I ) of
the section incorporates within the contract an
implied term to the effect that in the event of a
dispute arising to which the agreement applies
it shall be the duty of the claimant to exercise
due diligence in the prosecution of the claim .

H 80-061

In the result , as I understood the argument ,
I hope that this summary does justice to it )
the provisions of sub-ss. 46( 2 ) and ( 3) do not
operate in relation to the powers of the Court ,
arising from the general law and equity , in
relation to a breach of contract . In effect ,
therefore , the plaintiff is seeking relief flowing
from the breach of the implied term introduced
by s. 46( l ) and submits that its entitlement to
such relief is not circumscribed by the
remaining provisions of that section .
If I have correctly understood the plaintiffs'
argument , I consider it to be untenable. The
section imports into a contract , in a proper
case , an implied term that a claimant act with
due diligence. There is no separate and distinct
creation of a statutory obligation to the like
effect . The rights of a respondent in arbitration
proceedings that the claimant shall proceed
with due diligence , where the contract is
otherwise silent on the point , arise from the
implied term . Sub-sections ( 2 ) and (3) of s. 46
modify those rights .
Accordingly , if the plaintiff , as it seems it
does , seeks to rely upon a breach of the implied
term imported by s. 46( l ) of the Act , its
entitlement to relief is governed by the
provisions of sub-ss. ( 2 ) and ( 3) of that section .
Although the plaintiff has , in paragraph 13 of
the Statement of Claim , alleged that there is a
substantial risk of it not being possible to have
a fair trial of the issues , there is no evidence to
that effect and the Statement of Claim is not , of
course , authenticated on oath .
It follows that there is no evidence upon
which I could be satisfied of the matters
referred to in sub-s. 46( 3) of the Act .
I am prepared to afford an opportunity to the
plaintiff to put any evidence it may have in this
regard before the Court and to adjourn the
present application for that purpose .

( and
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[H 80-062] GEORGE MOSS LIMITED v FENACA PTY LTD
Supreme Court of Western Australia
Judgment delivered 28 April 1992
Full text of judgment below

—

—

Arbitration Application for stay — Effect of delay in commencing arbitration Builder
and company making contract — Dispute arising
Builder proposing arbitration
Builder issuing notice of dispute — Arbitration not proceeding — Builder issuing fresh
notice — Company seeking court order to terminate arbitration — Whether application for
termination could be made if relevant limitation period had not expired — Whether delay
would give rise to substantial risk of it not being possible to have a fair trial of issues in
arbitration proceedings Whether delay likely to have caused serious prejudice to parties
Commercial Arbitration Act 1985 ( WA ) , sec 46 .

—

—

—

—

A building contractor made a contract with a company . Later a dispute arose concerning
moneys due on the contract . The contractor proposed arbitration proceedings and issued a
notice of dispute . The company responded by stating that it would seek an injunction to restrain
any arbitrator from dealing with the claim . The proposed arbitration proceeded no further .

The company was acquired by a corporation which appointed its own representatives to
the company’s board and management. The contractor later issued a fresh notice of dispute to
the company . The company requested from the Supreme Court an order that the arbitration
be terminated pursuant to sec 46 of the Commercial Arbitration Act , and that the contractor
be restrained from commencing further arbitration proceedings. In its affidavits to the Court ,
the company admitted that it possessed files containing copies of the minutes of site meetings
and correspondence concerning the contract and that it could contact former employees who
had been in charge of the administration of the contract .

Before the Court , the contractor submitted that sec 46 should be read down , so that it
could only apply if any relevant limitation period had expired . It further argued that the
relevant period had not yet expired .

The company argued that the delay in proceeding with arbitration would give rise to a
substantial risk of it not being possible to have a fair trial of the issues in the arbitration
proceedings. Alternatively , it argued that the delay was likely to have caused serious prejudice
to the parties.
Held : application dismissed .

1 . If the contractor’ s submission was accepted , the words “ in instituting or ” would not
have appeared in subsec 46( 2); nor would the words “ and prohibiting the claimant from
commencing further arbitration proceedings in respect of any matter which was the subject of
the terminated proceedings” have been necessary .
2. The existence of the minutes of site meetings and the correspondence, and that each of
the former employees was available to have been proofed , led to the conclusion that although
there had been delay in the commencement of the arbitration proceedings, there was not a
substantial risk of it not having been possible to have a fair trial of the issues in the arbitration
proceedings, and the delay was not one which was likely to have caused serious prejudice to the
company .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORSJ

Mr ML Bennett ( instructed by Bennett & Co ) for the plaintiff .
Mr P Shanahan ( instructed by Jackson McDonald ) for the defendant .
Before: Acting Master Hawkins.
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Acting Master Hawkins: The plaintiff is a
company for whom the defendant erected a
building. The building contract was dated 2
April 1985. The defendant , as claimant ,
proposed arbitration proceedings and issued a
notice of dispute dated 16 October 1987
claiming:

so that it could only apply if any relevant
limitation period had expired . There was some
debate as to when the limitation period in
respect of the proceedings between the parties
would expire . At the earliest , it would appear
to expire on or about 12 September 1992. At
the latest , 13 September 1993.

(a ) Moneys due on the building contract ;

Section 46 of the Commercial Arbitration Act
provides:

and
( b)
Moneys due under a building
sub-contract for the supply of structural steel
( which is the subject of Supreme Court
Action No . 2608 of 1991 , presently
proceeding in this Court ).

The solicitor who was then acting for the
plaintiff wrote a letter dated 12 November 1987
in which he said that if the arbitration
proceedings were continued then his client
would apply for “ an injunction to restrain an
arbitrator being appointed or from dealing with
the claim , and for a declaration that the
arbitrator has no jurisdiction to hear and
determine the complaints". Nothing more
appears to have happened , in the proposed
arbitration proceedings.

On or about 3 October 1991 , the defendant
gave a fresh notice of dispute to the plaintiff .
An amended notice of dispute , dated 7
November 1991 , was subsequently given . On
13 January 1992 , the parties held a preliminary
conference with the arbitrator, Mr R . L .
Greaves . The defendant in these proceedings ,
as claimant in the arbitration proceedings , has
served points of claim upon George Moss
Limited .
The plaintiff , by originating summons tiled 6
March 1992 , requests an order that the
arbitration be terminated pursuant to s 46 of the
Commercial Arbitration Act / 985 , and that the
defendant be restrained from commencing
further arbitration proceedings in respect of any
matters which are the subject of the arbitration .

“ 46 ( 1 ) Unless a contrary intention is
expressed in an arbitration agreement , it is
an implied term of the agreement that in the
event of a dispute arising to which the
agreement applies it shall be the duty of the
claimant to exercise due diligence in the
prosecution of the claim .
( 2 ) Where there has been undue delay by a
claimant in instituting or prosecuting a claim
pursuant to an arbitration agreement , then ,
on the application of the arbitrator or umpire
or of any party to the dispute, the Court may
make an order terminating the arbitration
proceedings and prohibiting the claimant
from commencing further arbitration
proceedings in respect of any matter which
was the subject of the terminated
proceedings.

( 3 ) The Court shall not make an order under
sub-section ( 2 ) unless it is satisfied

—

( a ) that the delay has been intentional
and contumelious; or
( b ) that

—

( i ) there has been inordinate and

inexcusable delay on the part of the
claimant or the claimant ' s advisers;
and
( ii ) the delay will give rise to a

The application came on before me on 18
March 1992 . It was supported by affidavits by
Anthony Davies filed 6 March 1992 , Angela
Wong filed 6 March 1992 , a further affidavit of
Angela Wong filed 18 March 1992 , and was
opposed on the basis of an affidavit sworn by
Paul Shanahan on 18 March 1992 .

substantial risk of it not being
possible to have a fair trial of the
issues in the arbitration proceedings
or is such as is likely to cause or to
have caused serious prejudice to the
other parties to the arbitration
proceedings cither as between
themselves and the claimant or
between each other or between them
and a third party ."

Mr Shanahan took as a preliminary point , the
interpretation of s 46 of the Arbitration Act . He
submitted that the section should be read down ,

The section means that this Court does not
have the difficulty that faced the Courts in
England , when they were deciding whether or
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not the courts could stay or dismiss an
arbitration for want of prosecution: see, for
example, Bremer Vulkan Schiffbau unci
Maschinenfabrik v South India Shipping
Corporation Limited [ 1981 ] AC 909; Andreaet
Compagnie SA v Marine Transocean Limited ,
The Splendid Sun [ 1981 J QB 694 and ( in
Australia ) L . Grollo & Co Pty Ltd v Nu statt
Decoration Pty Ltd & Ors ( 1983 ) 81 FLR 86.
I ruled against Mr Shanahan , on 18 March .
If his argument was accepted , the words “ in
instituting or" would not appear in sub-s 46( 2 );
nor would the words “ and prohibiting the
claimant from commencing further arbitration
proceedings in respect of any matter which was
the subject of the terminated proceedings ” be
necessary .
Sub-section 46( 3 ) lists those matters that the
court must take into account , before making
any order under sub-s (2 ) . The history of the
matter ( with a notice of dispute having been
issued in 1987 and a further notice in 1991 )
indicates that the delay was intentional , as does
the statement in Mr Shanahan ' s affidavit that a
director of the defendant had told him that since
the notice of dispute was given in October
1987 , and after there was a change in
management of the plaintiff in December 1989,
he (the director ) entered into unsuccessful
negotiations with representatives of the plaintiff
in an endeavour to settle the defendant’ s
claims.
The plaintiff 's application is based on the
ground that the delay will give rise to a
substantial risk of it not being possible to have
a fair trial of the issues in the arbitration
proceedings ; alternatively , the delay is likely to
cause or to have caused serious prejudice to the
parties.
In December 1989 Futuris Corporation
Limited ( “ Futuris" ) gained control of the
plaintiff , following a takeover bid for the
company . Futuris thereafter appointed its own
representatives to the Board and Management
of the plaintiff . Mr Davies , who became
involved with the operations and management
of the plaintiff after December 1989 , had no
involvement in the affairs of the plaintiff prior
to that time and has no personal knowledge of
any matters that relate to the building works. In
para 11 of his affidavit he said:
“ Since the commencement of
the
Arbitration , I have made inquiries of the

present staff and management of Gemco in
order to ascertain whether any persons
presently employed by Gemco has personal
knowledge of the issues raised by Fenaca in
the Arbitration so as to be able to:
(a ) comment on the

accuracy of the facts
relied upon by Fenaca in making its
claims;

-
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( b ) provide proper instructions to
Gemco’ s solicitors for the purpose of
obtaining advice as to the defence , set
off or counterclaim to Fenaca 's claims. ' '

He further deposes that to the best of his
knowledge and belief :
“ ... no member of the present staff and
management of Gemco has personal
knowledge of any matters relating to the
performance of the building works or
dealings with Fenaca at the time of the
works . ”

As appears from para 14 of his affidavit , the
plaintiff 's employees have found files that
relate to the building works . Those files have
been provided to the plaintiff’ s solicitors. Mr
Davies also swore that he had ascertained from
the plaintiffs wage records that Mr Ross Nunn
was employed by the plaintiff between 6
August 1984 and 16 September 1988 as
Manager of engineering . Mr Davies said that
Mr Nunn 's current whereabouts are unknown to
the present directors and staff of the plaintiff .

In the first affidavit sworn by Ms Wong , she
stated that she had searched the files of the
plaintiff and the files kept by a firm of design
consultants which traded under the name
“ Meyer Shircore & Associates ” , which were
Gemco 's
for
preparing
agents
the
documentation for the contract and were
responsible for the administration of the
building works carried out by Fenaca. She says
that the records indicate that the “ principal
period relevant to the building works and
discussions between Gemco and Fenaca for the
construction of the building was early 1985
until late 1986 ” , and “ the officer of Gemco
who was responsible for the conduct of
Gemco 's dealings with Fenaca and Meyer
Shircore & Associates was a Manager of
Gemco at the material time , one Ross Nunn ".
She exhibited to her affidavit , a bundle of true
copies of minutes of site meetings in respect of
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the building works , demonstrating Mr Nunn 's
involvement .

“ I attempted to test Mr Nunn 's recollection
by showing him various documents. Mr

The site meetings also led Ms Wong to
believe that Mr George Meyer was the
representative of Meyer Shircore & Associates
who was principally responsible for the
administration of the building contract from its
conception to approximately late August 1986,
and that a Mr Grey assumed responsibility for
the administration of the contract from or about
late August 1986 onwards. As appears from her
affidavit , Ms Wong has spoken to Mr Grey ,
who has confirmed to her that Mr George
Meyer retired in late September 1986 .

Nunn was unable to recollect the substance
of any particular conversations with
Fenaca 's officers or the architects."
Although it appears to me that the delay in
commencing the arbitration proceedings was
intentional , there is nothing that indicates that
the delay was contumelious , which is defined in
the Oxford English Dictionary as “ of the nature
of , or full of contumely; reproachful and
tending to convey disgrace and humiliation ;
despiteful " . There is also no evidence at all of
any persistent failure to comply with a direction
of the arbitrator or request by the plaintiff to
move ahead with the arbitration .
The points of claim filed in the arbitration
refer inter alia to sub-cl 21 (e ) of the Building
Contract , which was to the effect that if the
plaintiff took possession of the building works
without the written consent of Fenaca , and
before payment of moneys which became due
and payable by virtue of sub-cl 21 (a ) , then the
plaintiff would be deemed to have accepted the
building works as complete and satisfactory ,
and such possession would constitute a waiver
on the part of the plaintiff of any and every
claim which the plaintiff might otherwise have
had against Fenaca.
In para 9 of the points of claim , allegations
are made as to variation orders issued by Meyer
Shircore & Associates , with the disputed
amount as to the variations appearing to be in
the region of $ 110 . By para 10( 2 ) it is alleged
that George Moss Limited took possession of
the building works on 12 September 1986
without Fenaca 's written consent and in para
11 , it is alleged that George Moss Limited has
refused to pay Fenaca the sum of $43, 190
being the balance of moneys due and payable
pursuant to the contract ( not including the
outstanding balance of the retention moneys or
the amount of the disputed variations ) .
The retention sum in dispute is $20 , 746.
The onus of proving the claim in the
arbitration proceedings will , of course , fall on
the defendant in these proceedings . Insofar as
the allegation that George Moss took
possession without written consent is
concerned , annexures “ ASW 3" and “ ASW 4"
to Ms Wong's first affidavit refer to keys being
handed over to Ross Nunn by Fenaca on 12
September 1986 and 19 September 1986. Also

The application before me initially proceeded
on the basis that the defendant did not require
to file any affidavits . However , over the
luncheon adjournment , Mr Shanahan prepared
and swore his affidavit in which he inter alia
referred to a telephone conversation that he had
had with a woman on 10 March 1992 who told
him that she was Ross Nunn 's wife; that she
and Ross Nunn still lived at the same address
they had when Mr Nunn left Gemco 's
employment ; and that Ross Nunn knew the
dispute between the plaintiff and the defendant
would arise again . He also swore that he was
told by Mr Terry Fennesscy that Mr George
Meyer , formerly of Meyer Shircore &
Associates , lives at 6 Blackwall Reach Parade ,
Bicton . Mr Shanahan made the submission that
in his belief the plaintiff and its solicitors had
made little or no attempt to contact :
(a )

ex employees of the plaintiff ; or

Mr George
Meyer ) who may assist in providing the
information which the plaintiff requires to
assess the defendant 's claims .

( b ) other third parties ( such as

In her second affidavit ( which was also
handed up after the luncheon adjournment ) , Ms
Wong stated that she had spoken to Mr Nunn ,
and had had the opportunity of discussing the
claims raised in the arbitration with him . She
swore that:
“ Mr Nunn appeared to me to be able to
recall the matters only generally . He said
words to me to the effect that whilst he
could tell me what the various documents in
the files are or relate to , he could no longer
remember without looking at the files what
had in fact occurred . "

Ms Wong concluded her affidavit by saying:
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exhibited (as “ ASW 7") is a copy of a letter
dated 24 September 1986 from Fcnaca to
Meyer Shircore & Associates , in which it was
written:
“ We make application for progress claim
no . 16 in accordance with details attached
which give particulars of claim by trade and
variation . The claim incorporates release of
50% retention due on handover achieved
12th September . "
It appears from a copy of a letter dated 26
October 1986 from Meyer Shircore &
Associates to Fenaca that there was a
preliminary practical completion inspection
conducted Monday , 20 October 1986,
following which a list of items for rectification
was sent to Fenaca .
The documents that I have just referred to
indicate that Fenaca will have difficulty in

making good its claim that possession was
taken in circumstances which amounted to a
waiver pursuant to cl 21 (e ) , and an acceptance
of the contract works.

The existence of the minutes of site meetings
and the correspondence annexed to Ms Wong's
affidavit , and the fact that each of Messrs
Meyer , Nunn and Grey are available to be
proofed , lead me to conclude that although
there has been delay in the commencement of
the arbitration proceedings , there is not a
substantial risk of it not being possible to have
a fair trial of the issues in the arbitration
proceedings, and it is also my view that the
delay is not one which is likely to have caused
serious prejudice to George Moss Limited .

In my opinion , the application should be
dismissed , with costs.

[H 80-063] SABEMO PTY LTD v MALAYSIA HOTEL ( AUSTRALIA ) PTY LTD
Supreme Court of New South Wales
Judgment delivered 4 June 1992
Full text of judgment below

—

—

Arbitration Remission of award back to arbitrator Effect of error of law on remission
Proprietor and builder making contract Clause permitting builder to claim for delays
caused through architect ’ s instructions
Parties arbitrating disputes
Arbitrator
making interim award
Finding variations in work attracted no extensions of time
Later including variations in total extensions of time
Builder seeking to remit award to
arbitrator
Arbitrator not giving reasons for one finding
Builder seeking to appeal for
error of law Whether there was an inconsistency in the award Whether the arbitrator
had misconstrued one of the builder ' s contentions — Whether arbitrator had committed
Whether power existed to remit an issue to an
error of law by failing to state reasons
arbitrator without first finding an error of law — Whether court should decide if claim
under clause open to builder Commercial Arbitration Act 1984 ( NSW ) , sec 38 ; 43.

—

—
—

—

—

—

——

—

—

—

—

—

A proprietor and a builder made a contract . Clause 1 (e ) permitted the builder to recover
loss, expense or damage incurred by the builder because of the architect’s instructions or lack
of instructions. Disputes arose between the proprietor and the builder which were referred to
arbitration.
During the arbitration , the builder claimed an entitlement to extensions of time for delays
in the completion of the works and to reimbursement of loss incurred by it as a result of such
delays. One part of that claim concerned an extension of time for miscellaneous variations. The
builder also claimed that a particular date should have been accepted as the original date for
practical completion of the contract works. The builder argued that the proprietor was
estopped from denying that a particular date had been set as the date for practical completion
on the basis of correspondence between the parties. The builder also made a claim under cl 1 ( e ) .

In an interim award , the arbitrator stated that the miscellaneous variations to the works,
carried out by the builder , attracted no extensions of time and therefore attracted no
compensation . He then calculated the total amount of time allowed for extensions , but the
Doyles Dispute Resolution Practice — Asia
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allowance included an amount of time for the miscellaneous variations. On the basis of these
calculations, the arbitrator found that 43 days were compensable.
The arbitrator also found against the builder on the question of the original date for
practical completion. The arbitrator said that the builder 's contention had been that the
proprietor was estopped from asserting that the contract's duration was 60 working weeks.
The arbitrator dealt with the builder’s claim under cl 1(e) by attaching a barrister 's
opinion to the award , noting that the opinion accorded broadly with the submissions of the
proprietor and stating that he accepted the opinion of the barrister as being correct. He then
stated that the builder had failed in that claim. The builder sought from the Supreme Court an
order under sec 43 of the Commercial Arbitration Act ( the Act ) to remit the first two matters
to the arbitrator for reconsideration. In addition , the builder sought to appeal from the
arbitrator's conclusion that its claim under cl 1( e ) had failed.

Before the Court, the builder submitted that the arbitrator 's findings on the builder 's
entitlement to extensions of time, together with the consequential finding that 43 days were
compensable, should be remitted to the arbitrator for reconsideration . It submitted that there
was an inconsistency in the award in that the arbitrator had found that the miscellaneous
variations to the works attracted extensions of time

.

The builder also submitted that the arbitrator’s findings on the date for practical
completion should have been remitted to the arbitrator for reconsideration. It submitted that
the arbitrator had misconceived its estoppel contention in that the estoppel for which it had
contended was not in terms of 60 working weeks but in terms of a particular calendar day as
the original date for practical completion.
The builder submitted that there was an error of law in the arbitrator’s conclusion that its
claim under cl 1(e ) had failed because the arbitrator had failed to include in the award a
statement of the reasons for making his finding. The builder also submitted that the Court
should proceed to decide whether a claim under cl 1(e ) was open to the builder.
The proprietor submitted that there was no power to remit the first two issues to the
arbitrator pursuant to sec 43 of the Act. It submitted that there could not have been a remission
pursuant to sec 43 unless it had been first found that there was an error of law arising out of
the award , leave to appeal from that error had been granted under sec 38 of the Act, and the
appeal had been upheld.

Held: award remitted to arbitrator.

1. Given that an arbitrator was required to include in an award a statement of the reasons
for making the award , it would hardly have been satisfactory to leave on foot an award that
the builder 's entitlement to reimbursement of loss or expense incurred as a result of delay was
based on 43 days compensable delay The only person who could say what the arbitrator meant
was the arbitrator, and it would seem to follow that the matter should have been remitted to
the arbitrator so that he could explain what was obscure

.

.

.

2 It was apparent on the face of the award that the arbitrator misconceived the question
posed by the estoppel for which the builder contended , and failed to deal with it . In order that
he could deal with it, there should have been a remission of the matter for reconsideration

.

.

3 There must have been a power to remit where the reasons were inadequate in order that
the Act operated , otherwise the requirement that an arbitrator give reasons had no real effect.
Section 43 was in terms sufficient for that end.

.

4 It was not possible to know how the arbitrator reasoned the failure of the builder’s claim
under cl 1(e ) If that gave rise to an error of law , then the first prerequisite for leave to appeal
was satisfied, but even if it did not it seemed that the matter should have been remitted to the

.
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arbitrator pursuant to sec 43 of the Act so that he might have provided a statement of his
reasons.
5 . For two reasons the Court should not have decided such a matter as whether a claim
under cl 1 ( e ) was open to the builder . First , where the relevant error of lawr for which leave to
appeal was granted was a failure to give reasons , the consequential appeal was concerned with
no more than whether there was a failure to give reasons, but on a final basis rather than that
appropriate to grant leave . By definition , there could have been no other relevant error of law
because the arbitrator’s reasons were not known . Necessarily , it was not known whether he had
been in error in any other way . Secondly , it was for the arbitrator to have stated w ith precision
what issue in relation to a claim under cl 1 ( e) was to have been resolved in the award and to
have made findings necessary for that issue to have been resolved . His reasons should have
related the relevant findings to the reasoning by which he arrived at his conclusion .
|Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Mr JM Stowe QC , Mr I Bailey ( instructed by Cowley Hearnc ) for the plaintiff .
Mr RL Hunter QC , Mr I George ( instructed by Yee & Co ) for the defendant .
Before: Giles J .

Giles J: By contract dated 11 September
1987 in the E5 b form Sabemo Pty Ltd ( “ the
builder") agreed to construct a fifteen storey
hotel and associated works for Malaysia Hotel
( Australia ) Pty Ltd ( “ the proprietor" ) . A
number of disputes between them were the
subject of arbitration before Mr EE Morris , and
the arbitrator made an interim award on 13
December 1991 . In these proceedings the
builder sought relief in relation to the award in
three respects.
COMPENSABLE DELA YS
One of the issues in the arbitration was the
builder's entitlement to extensions of time for
delays in the completion of the works and to
reimbursement of loss or expense incurred by it
as a result of such delay pursuant to cl 24 of the
contract. The arbitrator found that the builder
was entitled to 153 days extension of time. In
his summary of his findings he stated that
forty -three of those days were compensable .
Compensable delays were dealt with in Section
9 of his reasons . In para 9.33 under the heading
“ Miscellaneous Delays" the arbitrator said
“ 9.33.

—

I have found earlier in these
reasonings that the miscellaneous variations
to the Works , carried out by the Builder
attracted no extensions of time , and
therefore attracts no compensation . "
The builder claimed an order pursuant to s 43
of the Commercial Arbitration Act 1984 ( the
Act ) remitting this matter to the arbitrator for
reconsideration , together with the consequential
Doyles Dispute Resolution Practice — Asia

finding that forty - three of the days were
compensable, saying that there was an
inconsistency in the award in that the arbitrator
had in fact found that the “ miscellaneous
variations to the Works" attracted extensions of
times. If that were so , it said , a further nine of
the 153 days were compensable.
Reference to the other paragraphs in Section
9 shows that the arbitrator found compensable
forty - three days extensions of time for
underpinning and footings , but declined to find
compensable a further forty days extension of
time for industrial action . It can be seen from
paras 7.1 to 7.30 in Section 7 of the award
dealing with delays and extensions of time that
the arbitrator accepted or allowed forty - three
days for underpinning and footings, fifty -two
days for inclement weather , nine days for
RDOs, picnic days and public holidays , forty
days for industrial action and nine days for
“ variations" . In para 9.1 the arbitrator referred
to those nine days lastmentioned as days for
“ miscellaneous variations". In para 7.52 the
arbitrator stated his opinion , apparently the
result of the preceding paragraphs in the
section , that the builder was entitled to 153
days extensions of time, that being repeated in
his summary of his findings.
In the intervening paras 7.31 to 7.51 the
arbitrator considered and rejected claims to
extensions of time for delay to lifts and hoists,
a variation in relation to hydraulic stacks , and
what was described as a number of variations
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extending the fit-out time for level 5. He
rejected these claims on the grounds that any
delay could not be attributed to the proprietor
( lifts and hoists and hydraulic stacks ) or that the
builder had “ failed to produce the degree of
proof necessary to justify its claims for
extensions of time" ( fit-out ) . He said in para

7.51

—

I believe that the miscellaneous
variations did not delay the progress of the
Works , being for items of work carried out
concurrently with the Contract Works. ”
This leaves obscure what the arbitrator meant
by para 9.33. If he was referring to the nine
days part of the 153 days , he had not found that
the variations attracted no extensions of time ,
but had found quite the reverse . If he was
referring to some additional claim to extensions
of time for variations , being the variations
referred to in para 7.51 , he should have found
that fifty - two days of the 153 days were
compensable . If , as the proprietor submitted ,
he intended to disallow the nine days already
recognised on the basis that the variations
referred to in para 7.51 included those
underlying the nine days , he certainly did not
say so and he could not have immediately
thereafter arrived at the 153 days. Something is
wrong , and the problem cannot be resolved
from the arbitrator’ s reasons.
Given that an arbitrator is required to include
in an award a statement of the reasons for
making the award ( s 29 of the Act ) it would
hardly be satisfactory to leave on foot an award
that the builder’ s entitlement to reimbursement
of loss or expense incurred as a result of delay
is to be based on forty - three days compensable
delay . The only person who can say what the
arbitrator meant is the arbitrator , and it would
seem to follow that the matter should be
remitted to the arbitrator so that he can explain
what is presently obscure .
But the proprietor submitted that there was
nonetheless no power to remit the matter
pursuant to s 43 of the Act . In its submission
there could not be a remission pursuant to s 43
unless it was first found that there was an error
of law arising out of the award , leave to appeal
in respect of that error was granted under s 38
of the Act , and the appeal was upheld .
I am unable to agree . A successful appeal
may be the occasion for remission , but it is not
the only occasion . Remission may follow the
“ 7.51
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setting aside of an award for misconduct
pursuant to s 42 of the Act , or it may be
ordered in other circumstances as what has
been described as the ultimate safety net .
Remission pursuant to s 43 should not be used
as a backdoor method of circumventing the
restrictions on a court 's power to intervene in
arbitral proceedings ( see Moran v Lloyd ' s
( 1983 ) QB 542; Allgold Foods Pty Ltd v
Conagra International ( Australia ) Pty Ltd (Giles
J , 11 July 1990 , unreported ) ; Imperial
Leather ware Co Pty Ltd v Maori & Marcellino
Pty Ltd ( 1991 ) 1 ADRD ( Asia
Pacific )
H 80-010; ( 1991 ) 22 NSWLR 653 ) , but does
that not mean that there can be no remission in
the absence of a successful application for leave
to appeal and success in the appeal .

-

•

The description of an ultimate safety net
comes from the judgment of Lord Donaldson
MR in King v Thomas McKenna Ltd |1991 ) 2
QB 480. His Lordship said at 489 of the United
Kingdom equivalent of s 43, citing from his

own judgment in The Montan ( 1985 ) 1 WLR
625 at 632“ Section 22 empowers the court to remit an
award to an arbitrator for reconsideration . It
provides the ultimate safety net whereby
injustice can be prevented , but it is subject
to the consideration that it cannot be used
merely to enable the arbitrator to correct
errors of judgment , whether on fact or law ,
or to have second thoughts , even if they
would be better thoughts. In the instant
case , the arbitrator has accidentally made a
major error , which , if uncorrected , would
lead to the charterers paying the owners ,
when it is the owners who should by paying
the charterers. No court could lend the
power of the state to the enforcement of
such award and no court should stand by
when it has power to correct such an
accidental error and I stress the word
‘accidental’ . ”

Rogers J cited with approval in Imperial
Leatherware Co Pry' Ltd v Maori & Marcellino
Pacific )
Pty Ltd ( 1991 ) 1 ADRD ( Asia
1180-010 , as part of a longer passage which
included words to the effect that the jurisdiction
to remit is usually to be invoked in relation to
procedural mishaps or misunderstandings but
was not limited to those circumstances , the first
part of this passage. His Honour arrived at the
summary ( ADRD at 80 ,413; NSWLR at 669)

•

—
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“ Ultimately though the situation appears to
me to be this . The Act relevantly provides
three gateways for court participation , to use
a neutral phrase , in arbitrations . The
principal one , subject to exclusion by
agreement of the parties , is the highly
circumscribed provision for appeal on
questions of law provided by s 38 . The
second is the opportunity to remit matters
under s 43 where it is necessary to correct
some injustice in the sense explained by
Lord Donaldson in King . The third is the
removal of an arbitrator for misconduct."

It must still be asked whether s 43 enables
remission where the problem lies in the
inadequacy of the arbitrator 's reasons. In one
sense the present problem is not that the
arbitrator has failed to include in the award a
statement of reasons as required by s 29 of the
Act. He has given reasons , but there is an
apparent inconsistency within them affecting
his finding of the number of days of
compensable delay . Alternatively , it could be
said that the arbitrator has failed to give reasons
because what his reasoning was in relation to
whether or not the nine days were compensable
cannot be seen . The Act does not contain a
provision equivalent to that in s l (5 )( b ) of the
Arbitration Act 1979 ( UK ), giving , an express
power to remit for a proper statement of
reasons. However, on many occasions there has
been a remission for that purpose. It has been
suggested ( see Jacob , Commercial Arbitration
Law and Practice paras 28.170 to 28.190 ) that s
43 is not a source of power to remit for that
purpose , and it seems to have been suggested
by the learned author that there is no such
power and that there should be legislative
intervention .

and should be used in the present case to obtain
from the arbitrator clarification of what is
presently obscure in the award . Without such
clarification there would be an injustice ,
because it cannot be seen whether the days of
compensable delay have been understated .
ESTOPPEL

Another of the issues in the arbitration was
the original date for practical completion , to
which the 153 days extension of time would be
added to arrive at the extended date for
practical completion . The arbitrator found that
the original date for practical completion was
13 November 1988 . The builder had contended
for the date of 10 December 1988 , on the basis
that the contract so provided on its proper
construction but also on the basis of an
estoppel .
As to the estoppel , para 6(a ) of the further
amended reply was in the terms

I really cannot accept that the legislature did
not intend that there should be a power to
correct injustice in situations such as those to
which Lord Donaldson MR referred . There
must be a power to remit where the reasons are
inadequate in order that the Act operate ,
otherwise the requirement that an arbitrator

give reasons has no real effect . In my view s 43
is in terms sufficient for that end . The
“ matter" to be reconsidered is the statement of
reasons, not the result . Where the
circumstances so warrant there can be a
remission for reconsideration by way of
provision of the statement of reasons which is
absent . Hence in my opinion s 43 is available
Doyles Dispute Resolution Practice — Asia
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6( a ) The Contract Date for Completion
was 10 December 1988 and the Proprietor
should be estopped from asserting otherwise
by reason of the following facts and
circumstances:
“

—

( i ) The Proprietor did not dispute the

interpretation as to the Contract Date for
Completion tendered by the Builder in its
letter of 6 November 1987 and further
admitted in its letter of 12 February 1988
that the Builder's assertions in respect
thereof were correct .
( ii ) On the instructions of the Architect

the Builder entered a Nominated
subcontract
with
the
services
subcontractor Kilpatrick Green Pty Ltd
which provided for the Completion date
of the Nominated Subcontract Works to
be 10 December 1988.

Contract as and from February
was administered on the
instructions of the Proprietor on the basis
that the true Date for Completion under
the Contract was 10 December 1988 , as
extended pursuant to the Terms of the
Conditions.
( iii ) The

1988

( iv ) The Builder acting in reliance

upon
the aforesaid matters proceeded with the
construction of the Works in reliance
thereon ."

^

80-063

Sabemo Pty Ltd v Malaysia Hotel (Australia) Pty Ltd
(1992) Doyles DR Reps (Asia •Pacific) H80-063 ( Giles J )

80,908

The arbitrator dealt with the original date for
practical completion in Section 4 of the award .
Having determined the question of construction
adversely to the builder, he said in paras 4.30
and 4.31

—

“ 4.30

The

Builder contends

that

the

Proprietor is estopped from asserting that
the Contract duration was 60 working
weeks, on the basis that this issue was not
submitted to Arbitration prior to the letter of
15 June , 1990 ( Ex . C7 ).

4.31 I do not agree with that proposition ,
and a series of letters throughout Exhibit
C .7 reveal that the Proprietor , did not accept
at any time that Public Holidays and
Rostered days off should be excluded from
the counting of days. ”
The builder claimed an order pursuant to s 43
of the Act remitting this matter to the arbitrator
for reconsideration , saying that the arbitrator
had misconceived and thus failed to properly
address its contention . The estoppel for which
it contended was not in terms of sixty working
weeks but in terms of a particular calendar day
as the original date for practical completion .
The two were not necessarily the same , since
the translation of sixty working weeks to a
particular calendar day was itself an issue
between the parties and an issue which the
arbitrator found adversely to the builder. That
the arbitrator had misconceived the contention
was underlined and given point , said the
builder, by the reference to the submission of
the issue to arbitration prior to the letter of 15
June 1990 , and by the reference to the counting
of days , both of which could be relevant to the
translation but not to the estoppel pleaded .

The proprietor submitted that the arbitrator
had in substance dealt with the estoppel as
pleaded . It sought to refer to the letters in
Exhibit C7 to demonstrate that the estoppel as
pleaded could not be made out ; hence , it said ,
in para 4.31 the arbitrator was really saying that
the estoppel failed on the facts. I do not think I
should go to Exhibit Cl . I must take the
arbitrator ’ s statement of what the letters reveal
as a finding of fact and cannot substitute my
own view of what they reveal should it differ
from that of the arbitrator . More to the point , I
cannot apply my own view of whether the
letters suffice to defeat the estoppel as pleaded ,
since that would also trespass into the area of

1}80-063

fact-finding conferred exclusively on the
arbitrator .
In my view it is apparent on the face of the
award that the arbitrator misconceived the
question posed by the estoppel for which the
builder contended , and failed to deal with it . In
order that he deal with it , there should be a
remission of the matter for reconsideration .
Once again the proprietor submitted that there
was no power to remit the matter pursuant to s
43 for this purpose , but for like reasons to those
earlier given I think that there is . The arbitrator
has not given reasons for determination of one
of the matters referred for his determination ,
that posed by the estoppel for which the builder
contended , and in truth he has not dealt with
that question at all .
CLAIM UNDER Cl 1( e )
A third issue in the arbitration was the claim
under cl 1 (e ) of the contract , a provision
whereby the builder could recover ( subject to
certain conditions ) loss, expense or damage
incurred by it beyond that otherwise provided
for in or reasonably contemplated by the
contract because of architect 's instruction or
lack thereof . Kilpatrick Green Pty Ltd ( KG )
was a nominated subcontractor . It claimed
compensation from the builder for delay caused
by instructions given by the architect to the
builder and passed on by the builder to KG .
Paragraph 42 of the builder 's further amended
points of claim was in the terms
“ 42. By reason of the matters referred to in
paragraphs 39 to 41 hereof Kilpatrick Green
Pty Ltd claims against the builder extensions
of time , loss or expense and the Builder
claims such extensions of time , loss or
expense or damage ( under clause 1 (e ) ) as
the Builder is liable for consequent upon
and having been incurred by reason of the
matters pleaded in paragraphs 11 , 12 , 14
and 17 hereof . ”

—

The particulars to para 42 pointed to a claim
by KG for loss and expense in an amount
exceeding one million dollars. It seems that
there was confusion at times over whether in
some manner KG was a claimant against the
proprietor, and para 42 certainly fostered that
paragraph
However ,
confusion.
the
undoubtedly encompassed a claim by the
builder for whatever it was liable to pay to KG
as a result of architect 's instruction and the
delay and disruption allegedly caused thereby ,
© 1992 CCH International
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the amount of the builder's claim being the
amount particularised as KG ’ s claim .
The arbitrator
1 (e ) in Section
heading “ Delay
After an agreed
said

—

subcontract , and such delay was caused by
Architect 's instruction or lack of Architect 's
instructions , issued to or required to be
issued to the Builder , is the Builder entitled
to recover such damage under GCI (e ) ?
A 2 . Yes.

dealt with the claim under cl
12 of the award under the
claim by Kilpatrick Green".
correction to para 12.2 , he

Q3 . If the Builder has become liable under
an express provision of the subcontract to
make
to
a
payments
Nominated
Subcontractor for delay in the progress of
the works under the subcontract and such
delay
was caused
by
Architect ’ s
instructions , or lack of instructions issued or
required to be issued to the Builder , is the
builder entitled to recover under GCI( e ) an
amount equal to such moneys paid or
payable by the Builder to the Nominated
Sub-Contractor?
A 3 . Yes .

“ 12.1 I attach herewith an opinion

from Mr
P Donohoe QC , which among other things,
deals with the issue of a claim by the
Builder against the Proprietor for loss,
expenses and damages under 1 (e ) of the
Head Contract , said to have been incurred
because of a liability by the Builder to KG
for delay occasioned to that firm by an act of
the proprietor .
12.2 This opinion accords broadly with the
submissions of the Proprietor .
12.3 I accept the opinion of Mr Donohoe,
and the submissions of the Proprietor , as
being correct , and in my opinion , the
Builder fails in this claim ."
The builder sought leave to appeal in relation
to the arbitrator 's conclusion that this claim
failed , saying that there was an error of law
because the arbitrator had failed to include in
the award a statement of the reasons for making
it in this respect . Plainly enough , to see
whether the arbitrator had given reasons as
required by the Act it was necessary to go to
the opinion and the submissions to which the
arbitrator referred . In RP Robson Constructions
Pty Ltd v D & M Williams ( 1990 ) BCL 219 I
said that an arbitrator could give his reasons by
reference to material not set out in terms in his
award , and in the present case there was no
dissent from having regard to the opinion and
the submissions .

It is sufficient , I think , in relation to the
opinion to go to the questions and answers at pp
16 and 17 . They read

—

“ Ql . Is the Builder entitled to recover loss
or expense caused by the Architect 's
instructions , or lack of Architect ’ s
instructions , under GCI (e ) where the loss or
expense was incurred as a result of delay in
the progress of the works ?
A 1 . No.

Q2. If the Builder has become liable to pay
damages to a Nominated Subcontractor for
delay in the progress of the works under the
Doyles Dispute Resolution Practice — Asia
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Q4 . If the answers to 1 -3 are ‘No', do the
provisions of the subcontract dated 15
October 1987 made between Sabemo Pty
Ltd and Kilpatrick Green Pty Ltd in clauses
2 , 7 , 8(a ) , ( b ) , ( 0 & ( h ) , 20( b ) , 25( b) , ( c ) ,
( i ) , ( d ) & (e ) and 39(e ) entitle the Builder to
make a claim against the Principal for loss
or expense incurred by the Nominated
by
subcontractor
caused
Architect’ s
instruction or lack of instructions issued or
required to be issued to the Builder?
A4 . No."

Subject to the proprietor 's submission to
which I later refer, question 4 can be put aside,
as it was concerned with a claim by the builder
otherwise than under cl 1 (e ) of the contract . It
can be seen at once that the answers to
questions 2 and 3 could favour a claim by the
builder under cl 1 (e ) , and only the answer to
question 1 was adverse to such a claim . When
the arbitrator accepted the opinion , it is far
from clear how his acceptance led to failure of
the claim . If the claim were to be regarded as a
claim to damages or for liability to a
subcontractor as distinct from loss or expense ,
it might be thought that acceptance of the
opinion should have brought success.
Going to the submissions only makes matters
worse. Relevantly , three points were made.
The first was that the only delay claim open to
the builder lay under cl 24( i ) of the contract .
That is not consistent with the answer to
question 3 in the opinion where the “ delay"
was delay to the subcontractor giving rise to a
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liability in the builder to the subcontractor , that
being the builder's case . The second was that
the builder could not claim for loss incurred by
others. This either reveals the confusion I have
mentioned or fails to understand the builder 's
own claim as pleaded and , it seems , recognised
by the arbitrator in para 12.1 of the award . It
docs not sit with the opinion , which did address
and address only a claim by the builder for its
own loss , expense or damage . The third point
was
“ There is no evidence the Builder has
incurred any loss expense or damage, or has
any liability to KG . Indeed the evidence is
to the contrary . See RI 2."
This addressed proof of loss as distinct from
legal entitlement to recover , and the opinion
did not deal with whether any loss had been
proved .
Referring to para 12.2 of the award , the
submissions do not accord , broadly or
otherwise , with the opinion . If they have any
broad relationship with the opinion it is one of
inconsistency .
In the result , unless the proprietor 's
submissions to which I next refer are accepted ,
it is not possible to know how the arbitrator
reasoned to failure of the builder's claim under
cl 1 (e ). If that gives rise to an error of law , then
the first prerequisite for leave to appeal is
satisfied , but even if it does not it seems to me ,
again for like reasons to those earlier given ,
that the matter should be remitted to the
arbitrator pursuant to s 43 of the Act so that he
might provide a statement of his reasons. I will
return to this shortly .
The proprietor first submitted that the
arbitrator had really said that there was no
claim under cl 1 (e ) because the claimant was
KG . The submission required that the presence
of questions 1 , 2 and 3 and , indeed , 4, be
ignored . It also required that the best guide to
what the arbitrator thought he was deciding , his
statement in para 12.1 of what the opinion dealt
with , be ignored . According to that statement
the claim in question was the builder ’ s claim ,
being a claim under cl 1 (e ) of the contract ,
founded on its liability to KG for delay
occasioned by act of the proprietor . I cannot
accept the submission . The proprietor
submitted in the alternative that the arbitrator
had really said that there was no claim under cl
1 (e ) because the builder could not be liable to

—
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KG . For that purpose the proprietor went to
Exhibit R 12 mentioned in the submissions , a
letter which on one view might have been
evidence of KG ’ s agreement that it would not
sue the builder in relation to delay occasioned
by act of the proprietor . Even if that reason
were open within paras 12.1 to 12.3 of the
award , it would not be possible to know
whether the arbitrator had adopted it . But I am
unable to read the paragraphs in the way
required by the submission . It seems clear
enough that whatever reason or reasons were in
the arbitrator 's mind were thought by him to be
found in both the opinion and the submissions.
The opinion makes no mention of Exhibit R 12
or the reasoning erected by the proprietor on
Exhibit R 12 . It did not deal with proof of the
loss at all . I cannot conclude that the arbitrator
took as his reason one matter found only in the
submissions.
Returning to whether this gives rise to an
error of law , I do not think it necessary to
categorise the deficiency in the award in
relation to the claim under cl 1 (e ) as an error of
law or something other than an error of law .
There are a number of statements that failure of
an arbitrator to give reasons is an error of law
( see re Poyser and Mills Arbitration ( 1963 ) 1
All ER 612; Menna v HD Building Pty Ltd
( Smart J , 1 December 1986 , unreported );
Chadwick Industries Pty Ltd v Costain Australia
Ltd (Smart J , 15 February 1988 , unreported ) .
In Warley Pty Ltd v Adco Constructions (Court
of Appeal , 30 November 1988 , unreported )
Kirby P said that a failure to give reasons as the
Act envisages would amount to error of law
attracting the operation of s 38 of the Act , and I
myself gave leave to appeal on the ground of
such an error of law in RP Robson
Constructions Pty Ltd v D & M Williams . That
may require reconsideration . It is a little
incongruous to treat absence of reasons as an
error of law when in reality it is not known
whether the arbitrator erred in law or not
because of the absence of reasons. The “ error"
is more accurately described as a failure to
comply with s 29 of the Act , and such a failure
may not be an error arising out of the award as
required by s 38( 2 ). Further , since the
amendments to the Act in 1990 it will be hard
to be satisfied that determination of whether an
arbitrator has failed to give reasons in any
particular case may add substantially to the
certainty of commercial law as required by s
© 1992 CCH International
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38( 5 )( b )( ii ) . Such a failure is not well described
as a manifest error of law on the face of the
award , the alternative for which s 38(5 )( b )( i )
provides.
I prefer the view , contrary to that upon
which I have earlier acted , that a failure to give
reasons should not be categorised as an error of
law for the purposes of the Act . There is no
need to so categorise it where s 43 is available
to obtain reasons from the arbitrator , and I
suggest that it should be forthrightly recognised
that the remedy for a failure to give reasons is
to remit the award so that reasons can be given .
However, in the present case it does not matter.
If it be correct to take the approach via an error
of law , the error could be described as a
manifest error of law on the face of the award
and the requirements for leave to appeal would
be satisfied . Nothing more would remain to be
said on the appeal itself and the result would be
a remission following the upholding of the
appeal . If , on the other hand , the proper
remedy lies in s 43, a remission may be made
directly pursuant to that section .
When I said it does not matter I put aside one
further question . The builder submitted that the
court should proceed to decide whether a claim
under cl l ( e ) was open to it . Possibly it had
sought relief by way of leave to appeal with a
view to having that determined on appeal ,
something which could not occur if it had
confined its claim to relief to remission
pursuant to s 43. For two reasons I do not think
that the court should decide such a matter.
First , where the relevant error of law in relation
to which leave to appeal is granted is a failure
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to give reasons , the consequential appeal is
concerned with no more than whether there was
a failure to give reasons , but on a final basis
rather than that appropriate to grant of leave.
By definition , there can be no other relevant
error of law because the arbitrator 's reasons are
not known . Necessarily , it is not known
whether he was in error in any other way .
Secondly , in the present case it seems to me
that it is for the arbitrator to state with precision
what issue in relation to the claim under cl l (e )
was to be resolved in the award , remembering
that it was an interim award , and to make
findings necessary for the issue to be resolved .
His reasons should relate the relevant findings
to the reasoning by which he arrives at his
conclusion . It may be questioned whether
posing and answering a question in the abstract
such as that which may well have been
addressed in Section 12 of the award is of
utility , but if that is to be done the precise
question and the necessary findings must be

discernible.

The result of the foregoing is that I make
orders:

•Pacific

1 . That there be remitted to the arbitrator for
reconsideration in conformity with these
reasons , the matters of compensable delays ,
estoppel in relation to the original date for
practical completion and the claim under cl

1 (e).
2 . That the defendant pay the plaintiff 's
costs of the proceedings other than those
previously ordered to be paid by the
plaintiff .
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FEDERAL AIRPORTS CORPORATION v RHEEM AUSTRALIA LIMITED
Supreme Court of Queensland , Court of Appeal
Judgment delivered 26 June 1992
Full text of judgment below

—

Arbitration — Operation of arbitration clause Effect of time limits on notices of dispute
— Contract containing arbitration clause Clause empowering superintendent to decide
Clause permitting referral to arbitration after decision
on claims made by contractor
Superintendent not making decision on claim
Contractor lodging claim
made
Principal arguing that notice delivered out of time
Contractor giving notice of dispute
Sending notices to refer dispute to
Contractor giving second notice of dispute
Court extending
Seeking court declaration on legal effect of all notices
arbitration
time limit forgiving of first notice Not deciding if first notice given within time Finding
Finding dispute not referred to arbitration by final
second notice given within time
Whether trial
Whether first notice given within time
Principal appealing
notices
Court correct in extending time for giving of first notice Contractor cross -appealing
Whether dispute referred to arbitration Commercial Arbitration Act / 990 ( Qld ) , sec 4ti .
This was an appeal from a decision of the Supreme Court of Queensland , reported at
H80-051.
A contractor and a principal made a contract which included an arbitration clause. If a
dispute arose between the parties, the arbitration clause required the contractor to submit
written particulars of the matter at issue to a superintendent within 14 days (cl 45( a ) ). The
superintendent would make a decision on the matter and inform the contractor. If the
contractor was dissatisfied with the superintendent 's decision , it could submit the matter to the
principal for decision (cl 45( b ) ). If dissatisfied with the principal 's decision , the contractor
could give notice to the principal requiring that the matter at issue be arbitrated.

—

—

—

—

—

— —
—
——
—

—

—

—

—

—

—

—

—

The contractor lodged a claim with the superintendent . The superintendent repeatedly
requested particulars, but made no decision. On 16 July , the contractor wrote to the
superintendent informing him that the contractor would infer that he was rejecting the claim
should he not make a decision by 29 July. On 20 September , the contractor sent a notice to the
superintendent in which it claimed that a dispute or difference existed within the meaning of
cl 45( a ).

On 8 October, the principal wrote to the contractor , stating that the contractor was not
entitled to give the notice because the dispute referred to in it had occurred more than 14 days
before the date of the notice. The principal also stated that the contractor was not entitled to
refer the dispute to arbitration . The contractor asked the Supreme Court for a declaration as
to the legal eff ect of its notice.
On 11 October , the contractor sent another notice to the principal which stated that the
principal had , by its last letter , rejected the contractor’s claims On 7 January in the following
year , the superintendent wrote to the contractor requesting particulars for the new' notice The
contractor seized upon the letter as indicating that the superintendent was no longer
considering the contractor’s original claim but acting under cl 45(a ) Accordingly, the
contractor sent two notices to the principal under cl 45( b ).

.

.

.

On 28 January , the principal wrote to the contractor informing it that the principal would
not consider the notices under cl 45( b ) until the Court made a decision on the cl 45( a ) notices.
Since the contractor regarded the letter as a rejection of its cl 45( b ) notices, it sent two notices
to the principal requiring that the matters at issue be arbitrated. The contractor applied to the
Court for declarations as to the effect of its later notices.
The trial Judge did not decide whether the notice of 20 September was given within time.
He stated that the superintendent had rejected the contractor 's original claim.
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He then extended the time limit for the first notice to 21 September 1991 under sec 48 of
the Commercial Arbitration Act. He also declared that the dispute or difference the subject of
the second notice arose not more than 14 days before that notice had been given to the principal.
The judge declared that the dispute had not been referred to arbitration by the final notices.
The principal appealed asking that the trial Judge’s orders be set aside. The contractor
cross-appealed seeking a declaration that , by its final notices, it had submitted the dispute to
arbitration

.

An issue before the Appeal Court was whether a dispute or difference arose more than 14
days before the contractor’s notice of 20 September. If the answer to this question was yes, was
the trial Judge correct in extending the time for that notice pursuant to sec 48? Another issue
was whether the contractor was entitled to refer the dispute to arbitration. This issue depended
upon whether the principal again rejected the contractor’s claim after receiving the final
notices.
The principal, relying upon the contractor’s assertion in its letter of 16 July , submitted
that the superintendent had rejected the contractor’s claim more than 14 days before 20
September.

The contractor submitted that its original claim was not rejected until the principal’s letter
of 8 October. Alternatively, the contractor submitted that its claim was rejected in September
less than 14 days before the contractor’s notice to the superintendent of 20 September or, in
the further alternative, that the time for the contractor’s notice was correctly extended under
sec 48. The contractor also submitted that, since the principal had rejected its claim in the
cl 45( b) notices by its letter of 28 January , the contractor’s final notices had referred the dispute
to arbitration.

-

Held: appeal and cross appeal dismissed.

1. A failure or refusal to determine a claim or oppressive conduct in connection with the
performance of a determinative function might have given rise to a dispute Whether or not
that was so, such a conclusion could not legitimately have been drawn as a broad inference from
a barrage of correspondence containing competing assertions without a detailed analysis of
each item of the claim.

.

2. Since the answer to the first issue was negative, it was unnecessary to answer the second.
One consequence was that the order made by the trial Judge extending the time for the notice
of 20 September should have been set aside.
3. Even if a rejection of the contractor’s claim by the superintendent could have been
found in the superintendent 's conduct , there could have been no dispute or difference until the
contractor recognised that conclusion and rejected the superintendent’s decision. It had not
been demonstrated that when the second notice was given the superintendent had rejected the
contractor’s claim.

4. The superintendent’s letter of 7 January did involve a refusal to determine the dispute
that had been referred to him which amounted to a rejection of the contractor’s claim. It
followed that the contractor was entitled to give the principal the notice under cl 45( b ).

5. It required a large step to conclude that the principal’s letter of 28 January was a
falsehood and that the principal had irrevocably decided to refuse the contractor’s claim . Such
a finding could not have been justified as an inference from the material available, particularly
where the trial Judge had formed the opposite conclusion

.

6. It followed that the contractor had activated cl 45 of the contract and had proceeded to
the stage of referring its disputed claim for payment to the principal for its decision. Further ,
it had established a foundation upon which a conclusion that the principal had rejected the
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claim might have been based if the principal did not make a timely decision. It had not
succeeded in referring its claim for payment to arbitration.
\ Hendnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Mr PA Keane QC with Ms J Dalton ( instructed by Corrs Chambers Westgarth ) for the
appellant .
Mr W Sofronoff QC with Mr J Bond ( instructed by Morris Fletcher and Cross) for the
respondent .
Before: Fitzgerald P, McPherson JA and Derrington J .

Fitzgerald P , McPherson JA and
Derrington J : The respondent , Rheem
Australia Limited , designed and constructed
aerobridges to connect aircraft with the
passenger terminal at Brisbane Airport on
behalf of the appellant Federal Airports
Corporation , pursuant to a contract entered into
on 13 December 1985. The work , which was
completed in about March 1988 , included
numerous variations. Under the contract , the
appellant ’ s superintendent was entitled to order
variations , to calculate the value of the
variations and ultimately to calculate the value
of the whole of the work .
On or about 17 June 1988 , the respondent
lodged a claim that , because the variations were
so numerous and so extensive , the contractual
provisions for payment were inapplicable and
it was entitled to be paid a reasonable
remuneration . When that claim was rejected ,
the respondent unsuccessfully sought to refer
it to arbitration under the contract . On 6
December 1989 , it was held that the respondent
was not entitled to have its quantum meruit
claim determined by arbitration .

.

The respondent did not proceed with that
claim but instead , on 18 July , 1990 , lodged a
claim for payment under the contract with the
superintendent and provided a copy of the
claim to the appellant . The claim of between
$8 million and $9 million related to variations,
a “ rise and fall ” component , the return of
liquidated damages and interest .

Over the following year , discussions
took place and letters were exchanged .
Some communications were made “ without
prejudice ” , but overall there is a tone of
belligerence . There were numerous requests for
particulars by the superintendent and the
respondent provided some, but not all , of the
information requested . On 16 July , 1991 , the
respondent wrote to the superintendent stating

U 80-064

that , if he had not made a determination by
29 July , it would infer a refusal of its claim . On
the same day , the respondent wrote to the
appellant asserting that , if the superintendent
did not determine the respondent 's claim by
29 July , the appellant would be in fundamental
breach of its contractual obligations if it did not

remove him and appoint another person as
superintendent in his place .
The superintendent did not determine the
respondent 's claim by 29 July , the appellant did
not remove him , and , initially , no party acted
on the footing that the respondent 's claim had
been refused by that date . Further “ without
prejudice ” discussions continued until 12
September 1991 . While the appellant warned
the respondent that it should not alter its
position or refrain from any action on the basis
of the discussions , it also stated in open
correspondence during that period that it
wished the superintendent to perform his
contractual role and that it had the “ full
intention of treating very seriously any
recommendation which he made ” . Further , the
superintendent continued during that period to
request additional information .

On 20 September 1991 , the respondent wrote
a letter to the superintendent which concluded
as follows:
“ Your statement in your letter of 2 nd
September 1991 ( followed up in your most
recent letter of 18 September ) that: Tf I am
to assess your claims as quickly as possible ,
then we can well do without delays in
excess of a month ' is, we think , mere
hypocrisy .

We will not allow you to deprive us of our
rights by the tactics you are adopting .
There is we believe sufficient evidence now
to justify the inference from your conduct to
date that our claims arc , in truth , rejected
© 1992 CCH International
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by you . There is thus now a dispute or
difference within the meaning of General
Condition Clause 45 of the contract .

to be incorporated in the notice . By the notice ,
the respondent required the superintendent to
give his decision as soon as practicable .

We enclose our notice to you . Given the
history , we consider that you should be
available to give us your determination
within two weeks. ”
(The superintendent 's letters of 2 and 18
September 1991 related to further information
requested by the superintendent . )

The seemingly strange step of requiring the
superintendent to give a decision on a “ dispute
or difference ” which was said to derive from
his own refusal of the respondent ’ s claim was
based upon clause 45 of the contract between
the appellant and the respondent , which is in
the following terms:

On 20 September , the respondent also wrote
to the appellant in the following terms:

We refer to your open letter of 12 August
1991 in reply to our letter of 16 th July last .
The delay in our response is due to the
recent round of ‘without prejudice '
negotiations with you , which culminated in
our receiving your letter of 12 September
1991.
“

We cannot understand your mystification
at our reasons for asserting that the
Superintendent is not promptly and properly
performing his functions under the contract
in relation to our claims. We would have
thought that the reasons for our concern at
what the Superintendent is doing , or more
accurately refraining from doing , are set out
with particular clarity in our letter to him of
16 th July last .

We maintain the same view as set out in our
previous letters. We think that the truth of
the matter is that the Superintendent has
decided to reject our claims . Our attitude is
that a dispute exists on the merits of our
claims and that we are entitled to commence
the dispute resolution process set out in
Clause 45 of the contract.
We enclose for your information a copy
of our letter of today 's date to the
Superintendent together with the enclosed
notice of dispute . ”
notice
The
the
to
respondent ’s
superintendent , which was also dated 20
September 1991 , asserted that a “ dispute or
difference exists as to whether the Contractor is
entitled to extra reimbursement under the
contract for the reasons and on the bases set
out ” in letters exchanged between the
superintendent and the respondent between 18
July 1990 and 12 July 1991 , which were sought
Doyles Dispute Resolution Practice — Asia
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“ 45. SETTLEMENT OF

DISPUTES

Notwithstanding the succeeding provisions
of this clause , the Contractor shall if the
work under the Contract has not been
completed , at all times (subject as otherwise
provided for in the Contract ) proceed
without delay to continue to execute the
work under the Contract and perform his
obligations under the Contract and in so
doing shall comply with all directions as
defined in clause 23 issued or given to or
served or made upon the Contractor under
or pursuant to the provisions of the Contract
either by the Principal in writing or by the
Superintendent in accordance with clause
23 .
All disputes or differences arising out of the
Contract or concerning the performance or
the nonperformance by either party of his
obligations under the Contract whether
raised before or after the execution of the
work under the Contract shall be decided as

follows

—

The Contractor shall , not later than
fourteen days after the dispute or
differences arises , submit the matter at
issue in writing , specifying with detailed
particulars the matter at issue, to the
Superintendent for decision and the
Superintendent shall , as soon as
practicable thereafter , give his decision
to the Contractor.
(a )

If the Contractor is dissatisfied with
the decision given by the Superinten dent , he may , not later than fourteen
days after the decision of the
Superintendent is given to him , submit
the matter at issue in writing , specifying
with detailed particulars the matter at
issue , to the Principal for decision and
the Principal shall , as soon as practicable
( b)

H 80-064

Federal Airports Corp v Rheem Australia Ltd
(1992) Doyles DR Reps ( Asia •Pacific) % 80-064 (The Court )

80 , 916

thereafter , give his decision to the
Contractor in writing .

If the contractor is dissatisfied with the
decision given by the Principal pursuant to
the last preceding paragraph , he may , not
later than twenty -eight days after the
decision of the Principal is given to him ,
give notice in writing to the Principal
requiring that the matter at issue be referred
to arbitration and specifying with detailed
particulars the matter at issue , and
thereupon the matter at issue shall be
determined by arbitration . If , however , the
Contractor does not , within the said period
of twenty -eight days, give such a notice to
the Principal requiring that the matter at
issue be referred to arbitration , the decision
given by the Principal pursuant to the last
preceding paragraph shall not be subject to
arbitration .
Where a notice is given by the Contractor to
the Principal pursuant to the last preceding
paragraph requiring that the matter at issue
be referred to arbitration no proceedings in
respect of that matter at issue shall be
instituted by either the Principal or the
Contractor in any court unless and until the
arbitrator has made his award in respect of
that matter at issue

—

Arbitration shall be effected

—

an arbitrator agreed upon in
writing by the parties within
twenty -eight days after the said notice
is received by the Principal ; or

( a ) by

of that agreement ,
by one of at least three persons , none
of whom shall be an employee of the
Principal or of the Contractor or have
had any association with the work
under the Contract , whose names are
submitted in writing by the Principal
for selection by the Contractor within
a further period of twenty -eight days
after expiry of that last mentioned
period , being the person whose
selection as arbitrator is notified in
writing by the Contractor to the
Principal within twenty -eight days
after the names are so submitted ; or

( b ) in the absence

(c ) in the absence of that selection , by

an arbitrator appointed in accordance
with the provisions of the laws

H 80-064

relating to arbitration in force in the
State or Territory named in the
Anncxure hereto.
A reference to arbitration under this clause
shall be deemed to be a reference to
arbitration within the meaning of the laws
relating to arbitration in force in the State or
Territory named in the Annexure hereto and
the arbitration proceedings shall be
conducted in that State or Territory . The
arbitrator shall have all the powers conferred
by those laws and it shall be competent for
him to enter upon the reference without any
further or more formal submission than is
contained in this clause .

Moneys that are or become due and payable
by the Principal in respect of work carried
out under the Contract shall not be withheld
because of arbitration proceedings but the
Principal may , at his discretion , and
pending the award of the arbitrator withhold
payment of moneys in respect of any matter
that is the subject of arbitration
proceedings."

Despite the respondent 's notice, the
superintendent continued to request additional
information from the respondent by letters
dated 30 September and 1 and 2 October 1991 .
On 7 October , the superintendent again wrote
to the respondent replying in detail to
statements in the respondent ' s letter to the
superintendent dated 20 September and stating
that the respondent ’s claims had not been
rejected .

On 8 October 1991 , the appellant wrote to
the respondent in the following terms:
“ I refer to your letter of 20 September
enclosing a copy of your letter of that date
to the Superintendent and the notice
purportedly given under clause 45( a ) of the
Contract .

You are not entitled to give this notice . The
dispute or difference to which you refer in
the notice , on your own correspondence
occurred more than fourteen days prior to
20 September , the date of the notice.
Therefore by virtue of the provisions of
clause 45( a ) you can no longer give the
notice.

In the circumstances you are not entitled to
refer this dispute to arbitration .
© 1992 CCH International
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This of course does not affect your rights to
litigate the matter. The corporation has been
prepared to litigate this matter with your
company since the claim was first submitted
on 17 June 1998 [ sic ] . The litigation process
will be quicker , cheaper and cleaner and
overcomes the cumbersome arbitration
procedures set out in the contract document .
In the event that you attempt to proceed in
accordance with the procedure set out in
clause 45 in respect of this dispute or
difference then the Corporation shall have
no alternative but to seek the appropriate
order from the court preventing you from
taking such action .

Therefore please advise by 4.00 p . m .
Thursday , 10 October whether or not you
intend to pursue this matter by litigation
rather than by arbitration .

then the respondent’ s notice of 20 September
was out of time . The respondent accordingly
sought to change its position to avoid that
consequence. Conversely , in order to take
advantage of that consequence the appellant
also sought to change its attitude in order to
take up the respondent’s previous stance .
Although it had continued after 29 July to state
that the superintendent was still processing the
respondent 's claim , its letter of 8 October
contended that the superintendent had rejected
the respondent’s claim on 29 July .

On 11 October 1991 , a further notice was
given to the superintendent in identical terms to
the notice dated 20 September except in two
respects:
( i ) the October notice contained the
following additional recitals:
“ (f ) By the claims and correspondence
listed in paragraph 1 of this notice , the
Contractor claimed from the Principal
additional reimbursement under the
Contract .

The Corporation is fully committed to
defending your claim . In view of the matters
raised in your claim document and its lack
of particularity , the Corporation does not
intend reassessing its position until after
completion of the discovery process and
have instructed our solicitors accordingly .

( g) By its letter to the Contractor dated
8 October 1991 , the Principal rejected
the Contractor's claim .

Should you decide to institute proceedings
our solicitors, Corrs Chamber Westgarth
have instructions to accept service .

( h ) The Contractor does not accept the

Principal 's rejection of its claims and by
this (sic ) letter to the Principal of
10 October 1991 notified the Principal of
that ."

I look forward to your response . "
The respondent then commenced these
proceedings in which , initially , it sought a
declaration that the dispute or difference the
subject of its notice dated 20 September 1991
arose not more than fourteen days before the
notice was given or alternatively an order
extending the time for the notice pursuant to
s. 48 of the Commercial Arbitration Act 1990.
Another declaration was also sought which has
subsequently been abandoned , while the relief
originally sought has been expanded by an
amended summons filed in February this year,
shortly before the matter was heard in the Trial
Division . In the meantime , more letters had
been exchanged and additional steps had been
taken , including further notices from the
respondent , as each party engaged in tactical
manoeuvres .

( ii ) while the September notice had asserted

that the superintendent had rejected the
respondent’s claim , the October notice
asserted that the appellant had rejected the
respondent 's claim .

Following the respondent ’ s notice of 11
October, 1991 , the paper warfare continued .
The appeal record consisted of five volumes
comprising 1 ,358 pages and still did not
include the order under appeal or any material
relating to the substance of the dispute
concerning the respondent 's claim to payment .
Fortunately ,
few
comparatively
further
documents need to be referred to .

By a letter to the respondent dated 15
October 1991 , the appellant stated inter alia:

On 16 July , the respondent had asserted that
the superintendent 's omission to determine its
claim by 29 July would indicate that he had
rejected the claim . If that assertion was correct ,
Doyles Dispute Resolution Practice — Asiia
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“ . .. the Corporation stands by its earlier
statement that claims submitted to the

Superintendent should be taken seriously .
There is no inconsistency between that
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statement and the matters contained in our
letter of 8 October .

. .. The Corporation will continue to act in
accordance with its contractual obligations
as it understands them or as determined by a
tribunal having appropriate authority .
**

The respondent replied by letter dated 23
October stating that the matter was now before
the Court and it did not see any merit in any
further discussion of it with the appellant in
correspondence.

Meanwhile , by letters extending from 14
October to 13 November , the superintendent
continued to request further information from
the respondent .

On 19 November, the respondent wrote to
the superintendent pointing out that the matter
was now before the Court and stating that it did
not propose to answer his requests “ for reasons
made clear in our previous correspondence".
On 27 November, the superintendent
responded stating that he was “ proceeding
with the task of endeavouring to reach a
determination on your Notices of Dispute" . His
letter continued :

“ ... The requests for further particulars and
clarification of the Claims made in your
submission of 18 July 1990 are very much a
part of that process.
Since you have raised the provisions of
clause 45 , I would draw to your attention
the obligations which you now have under
clause 45(a ) of ‘Specifying with detailed
particulars the matter at Issue ' . In my view ,
this requires you to provide sufficient
particulars to enable me to reach a
considered opinion as to your entitlements
under the contract . It is obviously in the best
interest of yourself and the Principal that
any decision I give is reasoned and correct
as this may well avoid the necessity for the
parties to proceed to arbitration . I therefore
ask you to reconsider your refusal to answer
my letters.
y y

The respondent seized upon this letter as an
indication that the superintendent accepted that
he was no longer considering the respondent 's

^180-
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initial claim but acting under clause 45(a ) in
relation to a dispute which had been referred to
him , and replied as follows on 19 December
1991:
4 4

We had understood your position to be that
there had never been any rejection of our
claims by you and that therefore we were
not entitled to give you notice pursuant to
Clause 45(a ).

It now appears that you accept that we have
validly given notices pursuant to clause
45 (a ) of the contract which you are obliged
to determine and that you contend that you
have been doing so and that the requests that
we have received from you have been
directed to enabling you to reach a
determination of the matters referred to you
pursuant to clause 45(a ). Our position is that
both notices contain at least the degree of
particularly |sic ] required by the contract .
Our contention is that we have over time
given you far more than we were obliged to
by the contract . Accordingly we will not be
answering the requests for further
particulars contained in the letters to which
we have above referred . We remind you that
clause 45 does not give you any power to
issue requests for further and better
particulars; you are to decide the matters at
issue submitted to you .

... The contract requires you to reach your
determination as soon as practicable. ... In
our view you have already had sufficient
time . If we have not received any
determination from you by 13 January 1992
we will assume your decision is to reject our
claim and will accordingly give notice to the
Principal pursuant to clause 45( b ) .
y y

Meanwhile , the respondent’ s solicitors were
writing to the appellant 's solicitors pointing out
that the superintendent was apparently
proceeding in respect of both notices of dispute
and asking whether the appellant still
maintained that the respondent was not entitled
to give either notice . The letter , which was
dated 17 December, indicated that , if that was
the appellant 's position , these proceedings were
to be extended to seek additional relief based
upon the October notice. The appellant’ s
© 1992 CCH International
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solicitors replied on 31 December , 1991 ,
saying that the appellant maintained the
position that the respondent was not entitled to
give either of the notices dated 20 September
and 11 October respectively .

80,919

“ ... whilst I cannot prevent you from giving
a notice to the Principal pursuant to Clause
45( b) , if you do so on the assumption that
my decision is to reject your claim , then you
must do so in the clear knowledge that such
an assumption is wrong because I have not
made any such decision ."

had decided that he was not obliged to give a
decision pursuant to that notice , but that it was
clear that he had decided that he was not
obliged to give a determination pursuant to the
notice of dispute dated 11 October 1991 . The
respondent’ s letter further asserted that ,
whether or not the superintendent had expressly
rejected the claim “ which lies at the heart" of
each notice of dispute , “ it is clear that your
decision is not to agree that we are entitled to
reimbursement on the grounds for which we
contend". The respondent went on to state that
it was dissatisfied with that decision and would
give notice to the appellant accordingly .
On the same day , notices were given by the
respondent to the appellant in respect of each of
the respondent ’s notices to the superintendent
dated 20 September and 11 October 1991
respectively . In each notice to the appellant , the
respondent asserted that the “ Superintendent
has decided not to agree that the Contractor was
entitled to reimbursement as the Superintendent
[ sic ] has contended and has also decided that
he is not obliged to reach a determination in
relation to the Contractor’s notice". Each of
the respondent 's notices went on to assert that a
“ dispute or difference exists as to whether the
Contractor is entitled to extra reimbursement
under the contract for the reasons and on the
bases set out in the letters exchanged between
the respondent and the superintendent between
18 July 1990 and 12 July 1991 ". Each notice
also stated that a “ further matter at issue is
whether the Superintendent was correct in
determining that he was not obliged to reach a
determination under clause 45( a ) in relation to
the matters at issue submitted to him by the
notices dated respectively 20 September and 11
October 1991 ".
The respondent 's notices required the
appellant to give its decision in writing “ as
soon as practicable". A letter from the
respondent which enclosed the notices
suggested that , in the circumstances, the
appellant could give its decision within a week .
On 28 January 1992 , the appellant wrote to
the respondent referring to the proceedings
which the respondent had commenced and
stating:

On 21 st January 1992 , the respondent wrote
to the superintendent stating that it was unclear
whether he was proceeding with the notice of
dispute given on 20 September or whether he

In the circumstances , it is not appropriate
that the Corporation give any consideration
to the notices which you have now given ,

On 7 January , the superintendent wrote to
the respondent asserting that its claim had not
been rejected and denying that he had advised it
“ as to my position with respect to your
entitlement to give a notice pursuant to Clause
45( a )". He then went on to express “ the view
that a notice had not been properly given " . In
the course of doing so , he discussed the
appellant ’s letter to the respondent dated 8th
October 1991 and said , inter alia , that the
respondent’ s claims which it submitted on 18
July 1990 “ are matters to be determined by the
Superintendent in accordance with the terms of
the contract and cannot , therefore , be ‘rejected ’
by the Principal . When my determinations are
made with respect to your submission of 18 th
July 1990 , if either yourself or the Principal
disagree with them , then a dispute or difference
may arise upon which I could be required to
give a decision pursuant to Clause 45(a ). For
the reasons set out above , I do not consider that
the Principal ’ s letter of 8 October 1991 created
a dispute in accordance with the terms of your
Notice dated 11 October 1991 upon which I am
obliged to give a decision under Clause 45(a )".

In the same letter, the superintendent also
asserted that , whether or not a notice of dispute
had been given pursuant to clause 45(a ) , “ it
will still be necessary for me to reach a decision
as to your entitlements under the contract ,
whether by way of a decision under Clause
45( a ) or the certification sought by your
submission of 18 July 1990. Therefore, you
should be doing all you can to provide the
information necessary for me to reach the
correct decision as to your entitlements ” . The
superintendent ’ s letter concluded :
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purportedly pursuant to clause 45( b) of the
Contract .
If despite this view you are successful in
your application and the notices you have
purported to give under Clause 45(a) are
held to have been validly given and , further,
it is felt that the Superintendent has made a
decision in respect of those notices , then the
Corporation shall give you a decision in
respect of those notices pursuant to clause
45( b ) as soon as practicable . ”
Thereafter , the superintendent continued to
request further information and the respondent
continued to deny that it was obliged to supply
what was requested .
On 13 February , 1992 , the respondent ’s
solicitors notified the appellant 's solicitors of
the amendments which the respondent proposed
to seek to expand these proceedings and , on the
same day , the respondent wrote to the appellant
referring to its letter of 28 January and stating:
“ Your letter notifies us of your decision that
you will not give consideration to the two
notices dated 21 January 1992 which we
have given you pursuant to cl . 45( b ) of the
contract .
It is clear that your decision is also not to
agree that we are entitled to additional
reimbursement under the contract on the
grounds for which we contend .

We are dissatisfied with your decision and
enclose notices pursuant to cl . 45 requiring
the matters at issue to be referred to
arbitration . ”
The notices given by the respondent to the
appellant that day were substantially identical
to , and were based upon , the notices given by
the respondent to the appellant on 21st January ,
with additional assertions that the appellant had
decided not to agree that the respondent was
entitled to reimbursement and had also decided
that the appellant was not obliged to reach a
determination in relation to the respondent ’s
notices. The disputes or differences of which
notice was given were the dispute or difference
referred to in the original notices to the
superintendent in September and October 1991 ,
namely , whether the respondent is ‘‘entitled to
extra reimbursement under the contract for the
reasons and on the bases set out ” in the
correspondence between the respondent and the
superintendent between 18 July 1990 and 12
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July 1991 , together with two further matters;
namely , whether the superintendent was correct
in determining that he was not obliged to reach
a determination under cl . 45(a ) in relation to
the matters at issue submitted to him and
whether the appellant was correct in
determining that it was not obliged to reach a
determination under cl . 45( b ) in relation to the
matters at issue submitted to it . By each of its
notices to the appellant of 13 February 1992 ,
the respondent required “ that the matters at
issue detailed above be referred to arbitration ” .

The additional orders sought by the
respondent by amendment in these proceedings
were a declaration that the dispute or difference
the subject of the notice dated 11 October 1991
given by the respondent to the superintendent
arose not more than fourteen days before that
notice was given or , alternatively , an order
extending the time for that notice pursuant to
s. 48 of the Commercial Arbitration Act / 990,
and a declaration that the respondent had by
notices dated 13 February 1992 submitted to
arbitration pursuant to clause 45 of the contract
the matters at issue specified in its notices to the
superintendent dated respectively 20 September
and 11 October 1991 . No reference was made
in that declaration to the additional disputes
asserted by the respondent in its notices to the
appellant .

The proceedings were heard by Ambrose J . ,
who did not decide whether the notice given by
the respondent or the superintendent dated
20 September 1991 was given within time , but
extended the time for that notice to
21 September 1991 pursuant to s. 48 of the
Commercial Arbitration Act 1990 . His Honour
also declared that the dispute or difference the
subject of the notice dated 11 October 1991
arose not more than fourteen days before that
notice was given by the respondent to the
superintendent . The declaration that the dispute
had been referred to arbitration was refused .
The appellant was ordered to pay the
respondent 's costs of and incidental to the
proceedings.

On this appeal , the appellant asks that the
orders made by the primary judge be set aside
and that , in lieu thereof , it be ordered that the
respondent’ s application be dismissed and that
the respondent be ordered to pay the appellant 's
costs of and incidental to the application and
this appeal to be taxed .
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The respondent has cross-appealed seeking
the variation of the orders made by the primary
judge by the addition of a declaration that , by
its notices dated 13 February 1992 , it submitted
to arbitration pursuant to clause 45 the matters
specified in its notices to the superintendent
dated respectively 20 September and 11
October 1991 .
No rational person reading even this brief
account of some of the exchanges between the
appellant , the respondent and the superintendent could doubt the existence of a dispute
or difference . Indeed , so much is confirmed by
the existence of these proceedings in which
there are disputes and differences between the
appellant and the respondent concerning
whether a dispute or difference exists and , if
so , what it is , who it is between , and when it
arose.
It is convenient to start the attempt to unravel
the parties' tactical contortions with perhaps the
only point upon which the appellant and the
respondent are not in disagreement ; namely ,
that the appellant 's letter of 8 October 1991
involved a rejection of the claim submitted by
the respondent to the superintendent on 18 July
1990 and that that rejection , or perhaps the
respondent 's refusal to accept the rejection ,
involved a dispute or difference between
the appellant and the respondent concerning
the respondent 's entitlement “ to extra
reimbursement under the contract" in respect
of those claims .
Two other matters may appropriately be
noticed at this point . The appellant did not seek
to support either of the points raised by the
superintendent in relation to the respondent ’ s
notices. The appellant did not argue that the
appellant’ s rejection of a claim which had been
submitted by the respondent for decision to, but
not decided by , the superintendent did not give
rise to a dispute between the respondent and the
appellant . Nor did it contend that either notice
given by the respondent to the superintendent
was defective because it failed to contain the
particularity specified by clause 45( a ) of the
contract .
The major questions arising for decision
from the parties' extensive skirmishing may be
briefly stated as follows:

1 . Did a dispute or difference arise more
than 14 days prior to the respondent 's notice
dated 20 September , 1991 ; and
Doyles Dispute Resolution Practice — Asia
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2. If the answer to 1 is affirmative , was the
primary judge correct in extending the time
for that notice pursuant to s . 48 of the
Commercial Arbitration Act 19901
Since the answer to 1 is negative , it is
unnecessary to answer 2 . One consequence is
that the order made by the primary judge
extending the time for the respondent’ s notice
dated 20 September, 1991 , which is
unnecessary and may be inconsistent with the
declaration made in relation to the respondent ’s
notice of 11 October 1991 , should be set aside .
The primary judge, who was critical of the
superintendent , said that he was “ satisfied that
at some time prior to the notice of dispute dated
20 September 1991 the Superintendent by
refusing to make a decision on the ground that
it required more and more particulars rejected
the application made by Rhccm in July 1990".
Later , his Honour said:
“ I am certainly satisfied that the failure of
the superintendent to give a decision on
Rheem 's claim for variations first made in
July 1990 which extended from that time up
until 20 September 1991 amounts to
rejection of Rheem 's claim manifested by
20 September 1991 . My difficulty however
is to determine upon the material what was a
reasonable time within which in all the
circumstances the superintendent ought to
have made a decision upon Rheem ’ s claim .
Whether that decision was to allow the
whole of the claim or part of the claim or to
reject it in its entirety , it seems to me upon
consideration of all the material that the
failure of the superintendent to make a
decision by 20 December 1991 amounted to
a rejection . ...
The difficulty .. . in the circumstances of this
case and the vast amount of correspondence
and material placed before me is to
determine whether or not a rejection on the
part of the superintendent of Rheem ’s
claims ought be inferred at some earlier date
than 20 September 1991 and if so at what
date. As I have indicated I am unpersuaded
that the fixing of the 29 July 1991 by Rheem
is necessarily sufficient either considered
alone or in the circumstances then apparent
to constitute the date , the date of ‘deemed
rejection ' .
It seems to me however unnecessary in the
light of the terms of s. 48 of the Commercial
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Arbitration Act to select a precise date by
which the failure of the superintendent to
make a decision on Rheem ' s claim should
be ‘deemed ' to be a rejection of that claim .

Upon the material I take the view that the
refusal or failure of the Superintendent to
make a determination of Rheem's claim for
variations made in July 1990 between
16 July 1991 and 20 September 1991 is
evidence to support a finding that at some
stage during that period the superintendent
rejected the claim . Whether that deemed
rejection occurred on 29 July 1991 , it or
at some time between that date and 7
September 1991 is in my view unhelpful
and unnecessary to determine . I am satisfied
that it had certainly occurred by
20 September 1991 . The problem to be
addressed is that which has its genesis in the
terms of cl . 45( a ) which requires the
contractor ‘not later than 14 days after the
dispute or difference arises' to submit his
claim to the superintendent for decision . It
must nearly always be impossible to
determine when a ‘deemed rejection ' based
upon a failure to decide , ‘first arises ' so that
the limitation found in cl . 45( a ) can be
applied with any precision . ”

It may be that in some cases it is unnecessary
to determine when an event occurred before
making an order under s. 48 of the Commercial
Arbitration Act 1991 extending the time
appointed or fixed for doing an act or taking a
proceeding . However , in the instant case , that
approach served to disguise the difficulties in
determining when the event had occurred and
thus the problem of determining whether it had
occurred at all. That problem was particularly
acute because the conclusion depended upon an
inference from conduct which could not be
adequately explored without an investigation of
the respective merits of the superintendent 's
request for information and the respondent 's
responses to those requests. Such an
investigation could not be satisfactorily
undertaken in these proceedings in which there
is no indication concerning the validity of all or
any aspects of the respondent 's claim as
submitted on 18 July 1990 or of the
reasonableness or otherwise of the behaviour of
either of the parties or of the superintendent .
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A failure or refusal to determine a claim or
vexatious or oppressive conduct in connexion
with the performance of a determinative
function might give rise to a dispute. It is
unnecessary to decide on this occasion whether
such a dispute might , in some circumstances of
delay or misconduct , be characterised as a
rejection of the claim . Whether or not that is
so, such a conclusion cannot legitimately be
drawn on this occasion as a broad inference
from a barrage of correspondence containing
competing assertions which it is effectively
impossible to assess without resource to a
detailed analysis of each item of the claim ,
each request for particulars and each response ,
a course which , fortunately , neither party
pressed upon this Court .
The appellant sought to establish that the
superintendent had rejected the respondent 's
claim more than 14 days prior to 20 September ,
1991 , by relying upon the respondent’ s
assertion in its letter of 16 July . By that letter ,
the respondent asserted that an inference of
rejection of its claim by the superintendent
would result from his failure to determine the
claim by 29 July . The appellant’ s argument
selected that date as the date upon which the
dispute or difference arose in an attempt to take
advantage of the assertion which the respondent
had made in its letter of 16 July , an assertion
which now is made by the respondent only as a
basis for one of a number of alternative
positions upon which it seeks to uphold the
orders under appeal .

Contrary to the assertion which it made in its
letter of 16 July , 1991 , the respondent now
asserts that its claim of 18 July 1990 was not
rejected until the appellant's letter of 8 October
1991; or , alternatively , that it was rejected in
September 1991 less than fourteen days before
the respondent ’s notice to the superintendent
dated 20 September 1991 ; or, in the further
alternative that , if it was rejected as early as 29
July 1991 , the time for the respondent 's notice
was correctly extended pursuant to s. 48 of the
Commercial Arbitration Act 1990 . The
respondent also submits that any rejection of its
claim prior to the appellant 's letter of 8 October
1991 was a rejection by the superintendent , not
the appellant , and therefore gave rise to a
different dispute or a difference from that
which arose from the appellant 's rejection of
the respondent’s claim of 18 July 1990 by the
appellant 's letter of 8 October 1991 . It is on the
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basis of the submission last mentioned that the
respondent seeks to support both the order
extending time and the declaration made by the
primary judge.

However , the final alternative advanced by
the respondent involves another of the many
matters raised in these proceedings which it is
unnecessary to pursue. If the premises upon
which it is based are assumed in favour of the
respondent , including an effective notice on
ll October , 1991 , as declared by the primary
judge , the respondent cannot possibly establish
the undue hardship which is a prerequisite to an
extension of time under s. 48 of the
Commercial Arbitration Act 1990 in respect of
the earlier notice of 20 September , 1991 .

In any event , the issue does not arise unless
the dispute or difference the subject of the
respondent ' s September notice came into
existence on 29 July , 1991 . That conclusion is
dependent upon an inference that the
superintendent had then evinced an intention to
reject the respondent ’ s claim . Apart from the
extended exchanges which are beyond effective
analysis in these proceedings , there is nothing
to support that inference beyond ( i ) the
assertion of the respondent in its letter of 16
July ( which it did not act upon and now pursues
only with equivocation ) and ( ii ) the appellant ’ s
own current assertion , which is blatantly
contradictory of its previous persistent
assertions , and the assertions by the
superintendent , in material correspondence . In
the circumstances of this case , it would be quite
inappropriate to accept the submission from the
appellant that the superintendent had rejected
the respondent ’s claim of 18 July 1990 by
29 July 1991 although , at and after that time ,
both the appellant and the superintendent were
contending to the contrary .
Even if a rejection of the respondent ’s claim
by the superintendent could be found in the
superintendent ’ s conduct , there could be no
dispute or difference until the respondent
recognized that conclusion and rejected the
superintendent ’ s decision . At the earliest , that
appears to have occurred when the “ without
prejudice’’ negotiations broke down on or
about 12 September 1991 and the superintendent persisted in its demands for additional
information . However, the better view is that
there was no rejection of the respondent 's claim
Doyles Dispute Resolution Practice — Asia
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prior to the appellant’ s letter of 8 October ,
1991 .
The dispute referred to the superintendent for
determination under clause 45( a ) of the contract
required the superintendent to decide whether
the respondent was entitled to reimbursement in
respect of its claim of 18 July , 1990 . That was
already a matter for the superintendent 's
decision prior to the respondent 's notices. The
respondent was enabled to give the notice of 11
October because of the rejection of the claim by
the appellant , not the superintendent . For the
reasons already given , it has not been
demonstrated that , by 11 October , 1991 , when
the notice was given , the superintendent had
rejected the respondent 's claim .

However , the superintendent ’s letter of
7 January , 1992, did involve a refusal to
determine the dispute which had been referred
to him which , in the circumstances, amounted
to a rejection of the respondent 's claim .
Whether or not he had been correct in seeking
further information for the purpose of
determining the original claim , his insistence
on further particulars as a pre-condition to his
determination of the dispute under clause 45( b)
was unjustified . As previously noticed ,
the appellant did not seek to uphold the
superintendent ' s
requirement of further
information for that purpose . Nor did the
appellant seek to support the superintendent 's
contention that the appellant ’s rejection of the
respondent ’ s claim did not give rise to a
dispute. It follows that the respondent was
entitled to give the appellant the notice under
clause 45( b) on 21 January 1992 which related
to the notice to the superintendent on
11 October 1991 .

It is not clear that the primary judge made a
finding on that issue although , for reasons
which he did not explain , he said in the course
of a discussion primarily directed to whether
the appellant , by its letter of 28 January , 1992 ,
had rejected the respondent’s claims, “ ... it
seems to me that at this stage Rheem may only
pursue its rights under cl . 45( b) of the contract
should the superintendent delay unreasonably
in deciding the matters in dispute to which the
notices of 20 September 1991 and 11 October
1991 relate ” . The statement sits uneasily with
his Honour’ s earlier findings that the
superintendent had rejected the respondent ’ s
claim as early as September 1991 by his delay
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and repeated unreasonable requests for more
information . These findings, if correct , would
seem to lead inexorably to a conclusion that
the repetition of similar conduct after the
respondent had given notice of dispute involved
a further , or continued , rejection by the
superintendent of the respondent ’ s claim .

8th October, 1991 . It is instructive to refer
again to the two letters from the appellant , that
dated 28 January 1992 and the earlier letter
dated 8 October 1991 .

It remains to consider whether the respondent
was entitled to take the further step of referring
the dispute to arbitration , which turns on
whether the appellant again rejected the
respondent 's claim following its notices of 21
January , 1992. The respondent 's basis for the
contention that the appellant did reject its claim
at that point is the appellant 's letter of
28 January .

In the circumstances, it is not appropriate
that the Corporation give any consideration
to the notices which you have now given ,
purportedly pursuant to clause 45( b ) of the
Contract .

The primary judge found against the
respondent on this issue essentially , it seems,
because of the construction which he placed on
the appellant’ s letter of 28 January . His Honour
said:

it is felt that the Superintendent has made a
decision in respect of those notices , then the
Corporation shall give you a decision ( in
respect of those notices) pursuant to clause
45( b ) as soon as practicable. ”
By its earlier letter the appellant had stated:
“ I refer to your letter of 20 September
enclosing a copy of your letter of that date
to the Superintendent and the notice
purportedly given under clause 45(a ) of the
Contract .
You are not entitled to give this notice . The
dispute or difference to which you refer in
the notice , on your own correspondence ,
occurred more than fourteen days prior to
20 September , the date of the notice.
Therefore by virtue of the provisions of
clause 45(a ) you can no longer give the
notice .
In the circumstances you are not entitled to
refer this dispute to arbitration .
This of course does not affect your rights to
litigate the matter. The Corporation has
been prepared to litigate this matter with
your company since the claim was first
submitted on 17 June 1998 [ sic]. The
litigation process will be quicker, cheaper
and cleaner and overcomes the cumbersome
arbitration procedures set out in the contract
document . In the event that you attempt to
proceed in accordance with the procedure
set out in clause 45 in respect of this dispute
or difference then the Corporation shall have
no alternative but to seek the appropriate
order from the Court preventing you from
taking such action .

“ I am unpersuaded that F. A .C. by its letter
of 28th January 1992 conveyed any decision
with respect to the merits of Rheem 's
variation claims. It may well have made a
decision with respect to the effect of cl . 45
of the contract insofar as it requires it to
consider any decision of the superintendent .

F. A .C . 's letter of 28th January 1992
indicates its willingness to make decisions
in respect of notices given in September and
October 1991 having regard to the outcome
of these proceedings relating to Rheem’s
entitlement to give to the superintendent the
notices of dispute dated 20th September
1991 and 11 th October 1991 . Even if it
were possible to spell out of the terms of the
letter of 28 th January 1992 a decision with
respect to Rheem ’ s claims made in July
and in my view it is very difficult
1990
I would in the exercise of my
to do this
discretion having regard to the last
paragraph of F. A .C . 's letter of 28th January
1992 be loath to make a declaration in the
terms sought in (cc ) of the originating
summons. ”

— —

What the appellant said in its letter of
28 January must be considered in the context of
various
the
including
events,
earlier
inconsistent positions which have been adopted
by the appellant and , in particular, its letter of
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The later letter provided:
44

If despite this view you are successful in
your application and the notices you have
purported to give under Clause 45(a ) are
held to have been validly given and , further ,
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Therefore please advise by 4.00 p . m .
Thursday , 10 October whether or not you
intend to pursue this matter by litigation
rather than by arbitration .
The Corporation is fully committed to
defending your claim . In view of the matters
raised in your claim document and its lack
of particularity the Corporation does not
intend reassessing its position until after
completion of the discovery process and
have instructed our solicitors accordingly .

Should you decide to institute proceedings
our solicitors, Coirs Chamber Westgarth
have instructions to accept service .

I look forward to your response . ”
That letter , which was written by the
appellant at a time when it was not even
required to make a decision on the respondent ’s
claim , provides a strong foundation for an
inference that the appellant is unwilling to
accept that claim . Nonetheless , it requires
a further large step to conclude that the
appellant ’ s letter of 28 January 1992 was a
falsehood and that the appellant has irrevocably
decided to refuse the respondent ’ s claim , either
by an earlier decision adhered to after the
respondent's notices of 21 January or by a
further decision taken between those notices
and the respondent’ s letter of 28 January . Such
a finding cannot be justified merely as an
inference from the limited material available
without any evidence on the issue, particularly

where the primary judge has formed the
opposite conclusion .

It follows from what has been said that the
respondent has successfully activated clause 45
of the contract and has proceeded to the stage
of referring its disputed claim to payment to the
appellant for its decision . Further, it has
established a foundation upon which a
conclusion that the appellant has rejected the
claim might well be based if the appellant does
not make a timely decision . It has not yet
succeeded in referring its claim for payment to
arbitration .

In the circumstances , both the appeal and the
cross-appeal should be dismissed , although the
orders made by the primary judge (except the
order as to costs ) should be varied . The order
extending time and the declaration made by the
primary judge should be set aside and , in lieu ,
it should be declared that the respondent’ s
notice to the appellant dated 21 January 1992
based on the respondent’ s notice to the
superintendent dated 11 October 1991 is a valid
and effective notice pursuant to clause 45( b ) of
the contract of a dispute or difference between
the respondent and appellant with respect to the
respondent’s claim to extra reimbursement
under the contract for the reasons and on the
basis set out in the letters referred to in the
respondent ' s notice to the superintendent.
There should be no order as to the costs of the
appeal but the respondent should pay the
appellant its taxed costs of and incidental to the
cross-appeal .

[1)80-065] MULTICON ENGINEERING PTY LIMITED v FEDERAL AIRPORT
CORPORATION; LEIGHTON CONTRACTORS PTY LIMITED v KINDER
INVESTMENTS PTY LIMITED & ANOR
Supreme Court of New South Wales
Judgment delivered 7 July 1992
Full text of judgment below
Effect of conflict of hearing dates
Arbitration
Reference to court -appointed referee
Parties to arbitration appointing X as arbitrator
between arbitration and reference
Appointing X as referee
Second parties being in dispute Court ordering reference
Arbitration exceeding alloted time
X adjourning arbitration to recommence on certain
Commencing reference
Second parties estimating reference to exceed alloted
date
time
First parties estimating arbitration to need more time
Both first and second
parties seeking directions Whether reference should be adjourned to allow arbitration
Supreme Court Act 1970 ( NSW ) , Pt 72
Commercial
to recommence on certain date
Arbitration Act 1984 ( NSW ) , sec 47 .
A contractor mounted a claim against a private company , and this was referred to
arbitration. X was appointed as the arbitrator . It was estimated that the arbitration hearing
would have concluded in early February 1991 .
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In the Supreme Court , an engineering company brought a claim against a government
authority . By consent an order was made referring the dispute to X as a referee pursuant to
Pt 72 of the Supreme Court Rules. The reference was to commence in May 1992 and X was to
report to the Court at the end of the reference . By a later agreement the reference was to
conclude in August. The arbitration , however , continued until the end of April when it was
adjourned because of X ’s obligation to commence the reference . X set aside further time to
conclude the arbitration which was to have commenced on 1 September 1992.
By the end of June , it was estimated that the reference would not finish until possibly
March 1993. Meanwhile , the estimate for the completion of the arbitration had also expanded .
Due to other commitments of X , even if the reference was interrupted at the end of August , and
the arbitration then resumed , the arbitration would continue until the end of August or
September 1993. When the Court was asked to extend the time for X’s report until September
1993, it stood the matter over for consideration of the future course of the arbitration and the
reference . A motion was filed in the court proceedings seeking directions regarding the
reference. A summons was issued in the arbitration proceedings seeking directions pursuant to
sec 47 of the Commercial Arbitration Act .
Before the Court , the private company in the arbitration submitted that the arbitration
should recommence on 1 September 1992. It submitted that the decision should be grounded
upon which party suffered the most prejudice. It argued that no prejudice had been advanced
by either party to the reference, but pointed out that the contract involving it contained a
provision for payment of interest on any moneys which it was held liable to pay upon the
contractor’s claim . The private company also submitted that in the arbitration there had been
no application for adjournment by either party .
Held: (i ) reference to have continued until its conclusion; and (ii ) arbitration not to have
been resumed until completion of reference.
1 . The appropriate course was for the reference to proceed to conclusion . There were a
number of reasons for that view . First , if it had been known when the arbitration was
adjourned that the reference would not have concluded until , say , March 1993, then X would
have had no option but to adjourn the arbitration to commence some reasonable time after he
had written his referee’s report . The result was that the parties in the arbitration really had no
claim to say that they were to recommence on 1 September. Second , to interpose the arbitration
before conclusion of the reference would be to impose additional and otherwise unnecessary
costs upon the parties to the reference . Having regard to general concepts of efficiency and cost
reduction in the deposition of litigation , that was not something a court should have readily
entertained .
2. In considering the prejudice , if a contractual provision could be so regarded , it was to
have been weighed with the circumstance that in any litigation interest may be payable in
accordance with the provisions of the Supreme Court Act. The prejudice was thus the interest
differential between the contractual rate and the Supreme Court rate . That was not regarded
as a factor sufficient to outweigh the circumstance that the parties to the arbitration misled the
arbitrator as to the likely duration of the arbitration such as to enable him to think that it was
entirely reasonable and proper to accept a reference commencing in May .
3. The absence of an application by either party before the arbitrator to vacate the 1
September 1992 resumption date was not regarded as of significance in the decision to have
been reached .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Mr Collins QC for the plaintiff in the reference and for the applicant in the arbitration .
Mr Cowdray QC for the respondent in the arbitration .
Before: Cole J .
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Cole J: The issues I must decide reflect a
growing problem in the administration of the
Construction List , and the general resolution of
disputes by arbitration in the construction area .
Historically , resort has been had to
arbitration because it was regarded as a
comparatively speedy and cheap method of
dispute resolution . In major disputes that must
now be called in question . On the other hand
resolution of such disputes by litigation in the
courts had also been demonstrated to be slow
and expensive . Delay in the courts in providing
resolution of such disputes was endemic . One
method which it was thought might alleviate
delay and reduce cost was to encourage the use
of referees to report to the court on technical
issues in dispute , leaving legal issues in the
main to be resolved by the judiciary or highlyqualified lawyers . The judges of the Commercial Division have encouraged this concept
since 1988 and it has resulted in much
beneficial reduction in delay and reduction in
cost . It is, generally speaking , to be encouraged
subject to it being clear that the great cost and
expenditure of time formerly occupied in court
proceedings has not been merely shifted to a
different arena .
In the matters before me , an arbitration and a
reference , each of major dimension , and each
being heard by Mr AA de Fina, a most
experienced arbitrator , have come into conflict .
The conflict is none of Mr de Fina s making:
indeed he has , it seems at considerable personal
inconvenience , rearranged his affairs in order to
endeavour to accommodate the competing
claims of the arbitration and the reference .
It is necessary to have regard to the history of
what has occurred in each matter .
'

Leighton Contractors Pty Limited ( Leighton )
mounted a large claim against Kinder
Investments Pty Limited ( Kinder ) relating to
the construction of a significant city building at
110 Goulbum Street , Sydney . Mr de Fina was
arbitration
The
arbitrator .
appointed
commenced on 14 October 1991 . Mr de Fina
was given an estimate of twelve weeks which
would mean , with a break at Christmas , that
the matter would conclude in late January or
early February . Mr de Fina would obviously
have reserved some time after that to write his
award .
In this court Multicon Engineering Pty
Limited ( Multicon ) mounted a major claim
Doyles Dispute Resolution Practice — Asia

against Federal Airports Corporation ( FAC )
relating to construction work at the Kingsford
Smith Airport , Sydney . Multicon and Leighton
are associated companies. On 15 November
1991 , by consent an order was made referring
the whole of the dispute to Mr de Fina as
referee pursuant to Part 72. As is customary an
order was made for the commencement of the
reference and for the date by which the referee
was to report to the court . The reference was to
commence not later than 5 May 1992 and the
referee was to report to the court by 28 July
1992. Obviously those dates were fixed by
agreement with Mr de Fina , and they must have
encompassed the then estimate by the parties of
the duration of the litigation . It is clear that if
the estimate of twelve weeks given to Mr de
Fina in the arbitration had been adhered to, he
had adequate time to write his award in that
matter before he commenced the reference on
5 May 1992.

I was informed from the bar table that by
Christmas 1991 it was clear that the arbitration
would take much longer than the original
estimate . In fact it continued until 30 April
1992 when it ceased because of Mr de Fina's
obligation to commence the reference .
On 22 January 1992 there was a mention of
the reference before the referee . The referee
was asked to set aside from l May 1992 until
28 August 1992 to hear the Multicon reference.
The respondent ( FAC ) thought it would
conclude by 13 August 1992 , but the plaintiff ,
Multicon , contended that the time set aside and
expiring on 28 August 1992 would not be
adequate to deal with the cross-claim . Both
predictions have proved to be conservative .
Having sat until 30 April 1992 on the
arbitration , Mr de Fina commenced the
reference on 7 May 1992 . Shortly afterwards ,
on 15 May 1992 , by consent the court varied
the date by which the referee was required to
report from 28 July 1992 to 2 November 1992.
The reference presently continues with the first
witness still being subjected to crossexamination .
When the arbitration was adjourned in April
1992 a request was made to Mr de Fina to set
aside further time to conclude it . He was asked
to set aside a further thirteen weeks . He agreed
to do so commencing on 1 September 1992;
that is , two days after he was to conclude the
anticipated hearing of the reference. He had
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three other commitments which would occupy
some portion of his time in November and
December 1992 and February 1993, and thus it
was thought that the arbitration would not
conclude until perhaps February 1993.
Thus by May 1992 the anticipation was that
the reference would conclude by 28 August
1992 , the arbitration would recommence on l
September 1992 and Mr de Fina would provide
the court with his report as referee by 2
November 1992 . In that scenario the arbitration
would then proceed until conclusion subject to
the interruptions caused by Mr de Fina's other
obligations in November and December .

By the end of June , it was apparent that the
reference would take much longer . The present
“ best guess ” is that it will take a further four to
six months from the expiration of the present
hearing time on 28 August 1992 . It thus will
not finish until possibly March or April 1993,
and Mr de Fina will then need to prepare his
report . If it continues it seems clear that Mr de
Fina would not be able to resume the arbitration
before at least May 1993, and possibly later ,
after his referee's report has been concluded .

However , the present estimate for the
completion of the arbitration has also
expanded . Whilst Mr de Fina was asked to set
aside a further twelve weeks, it is now said that
the arbitration will take an estimated further
thirty weeks. Thus if the reference was
interrupted at the end of August , and the
arbitration then resumes, it seems likely that the
arbitration will continue until the end of
February at the earliest after which there will
need to be the preparation of the award .
Although Senior Counsel for Kinder, estimated
a completion of the arbitration by the end of
February if it recommences in September, if the
estimate of thirty weeks be accurate , and
having regard to Mr de Fina's commitments in
November and December, it seems as though
the arbitration would continue at least until
late May or June after which the award must
be written . Thereafter the reference could
recommence , it would seem sometime in
August or September 1993. The matters in fact
came to the court’ s attention because I was
asked to extend the time for Mr de Fina to
report to the Court until September 1993,
a proposition I did not readily embrace .
The matter was then stood over to enable
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consideration of the future course of the
arbitration and the reference .
In the result , at my suggestion , a motion was
filed in the court proceedings seeking directions
regarding the reference . Similarly , a summons
was issued in the arbitration proceedings
seeking directions pursuant to section 47
Commercial Arbitration Act 1984 . In my view
section 47 confers upon the court a clear power
to make orders regarding the future conduct of
the arbitration ( Imperial Leathen\>are Co Pty
Ltd v Macri & Marcellino Pty' Ltd ( 1991 ) 1
Pacific ) 1)80-010 at
ADRD ( Asia
80 ,410-80.411; ( 1991 ) 22 NSWLR 653 at
666-667; Hooper Bailie Associated Ltd v Natcon
Group Pty Ltd & Ors 1992 Doyles DR Reps
( Asia
Pacific ) 1)80-052 Giles J 13 April
1992 ). Whether the court should exercise that
discretion is another matter . It is equally clear ,
in my view , that the court has power pursuant
to Part 72 , rule 8 to give directions with respect
to the future conduct of the reference
proceedings. That includes a power to direct
that the reference will proceed without
interruption .

•

•
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Whatever decision I reach will cause some
hardship , some difficulty , some inconvenience
and considerable expense. To stop the hearing
of an arbitration which has run for sixty-four
days, and later to come back to work up again
that case and resume it will involve great
expense. That already has happened in the
arbitration . If the arbitration resumes in
September , the thirteen weeks now set aside
will not be adequate to conclude it . The same
competition between arbitration and reference
would again arise in the new year , unless it
were now decided that the arbitration should
proceed to conclusion after some thirty weeks
before the reference resumes. There is some
prospect that application will be made to now
join a third party in that arbitration , or
alternatively to commence another arbitration
and seek to have it consolidated with the
existing arbitration . The reality of that
occurring is not known .

On the other hand , to stop the reference in
August is to impose on the parties to that
reference the very great burden of reworking up
that case some time in mid - 1993 with the
prospect of it then continuing for many months .
Each of the two parties in the arbitration and
each of the two parties in the reference must

© 1992 CCH International

i

-s-92 Multicon Engineering Pty Ltd v Federal Airport Corp;
Leighton Contractors Pty Ltd v Kinder Investments Pty Ltd & Anor
(1992) Doyles DR Reps ( Asia Pacific) 1J80-065 ( Cole J)

80,929

•

bear the responsibility for inaccurate estimates.
Each has been wrong in excess of 100 % and , it
seems, in the order of 200 % or more. That
makes planning impossible and has resulted in
Mr de Fina being placed in his present
invidious position .

I have come to the view that the appropriate
course is for the reference to proceed to
conclusion . There are a number of reasons for
that view .

First , the reference was fixed to commence
in May 1992 in November 1991 at a time when
Mr de Fina had been told that the arbitration
would take 13 weeks. The expectation of the
court and the parties in the reference is that it
would continue to conclusion , although that
conclusion was expected by August 1992. The
arbitration estimate being grossly in error, it
was necessary for the arbitration to be
adjourned until after the expected conclusion of
the reference . The only reason 1 September
was fixed for recommencement of the
arbitration was that it was then expected that
the reference would have concluded . If it had
been known in April 1992 when the arbitration
was adjourned that the reference would not
conclude until , say , March 1993, then Mr de
Fina would have had no option but to adjourn
the arbitration to commence some reasonable
time thereafter after he had written his referee 's
report. The result is that the parties in the
arbitration really have no claim to say that they
are to recommence on 1 September . They are
entitled to recommence after the conclusion of
the reference . The need for the arbitration to be
adjourned is entirely the parties ' fault for giving
to Mr de Fina in or prior to October 1991 a
grossly inaccurate estimate of its duration . Had
they told Mr de Fina that the arbitration
commencing in October 1991 would run
throughout the whole of 1992 as it would have
had it been heard continuously if present
estimates are correct , Mr de Fina would
obviously not have accepted a reference to
commence in May . The primary responsibility
for the present situation thus lies with the
parties in the arbitration .

Second , the two parties in the arbitration are
already greatly disadvantaged by the fact that it
has been adjourned for a lengthy period and
will require significant working up at great
cost . Now to interpose the arbitration before
conclusion of the reference would be to impose
Doyles Dispute Resolution Practice — Asia

similar additional and otherwise unnecessary
costs upon two other parties. Having regard
to general concepts of efficiency and cost
reduction in the deposition of litigation , that is
not something a court should readily entertain .

I should mention certain matters addressed
by Mr Cowdroy QC , Senior Counsel for the
respondent in the arbitration , in his submissions
that the arbitration should recommence on 1
September 1992 . First he put that the decision
should be grounded upon which party suffers
the most prejudice . He argued that no prejudice
had been advanced by either party to the
reference . On the other hand , the contract
involving his client contained a provision for
payment of interest at the rate of 18% per
annum on any moneys found to be due by his
client. I assume he is referring to moneys
which his client may be held to be liable to pay
upon the claimant 's builder’ s claim . In
considering that prejudice , if a contractual
provision can be so regarded , it is to be
weighed with the circumstance that in any
litigation interest may be payable in accordance
with the provisions of the Supreme Court Act .
The prejudice , if there be any , is thus merely
the interest differential between 18 % and the
Supreme Court rate. I do not regard that as a
factor sufficient to outweigh the circumstance
that the parties to the arbitration misled the
arbitrator as to the likely duration of the
arbitration such as to enable him to think that it
was entirely reasonable and proper to accept a
reference commencing in May .

A second factor referred to was the
circumstance that the parties in the reference
were major corporations . It was argued that the
respondent in the arbitration was a private
company owned by a family . However , it is to
be recognised that the private company engaged
in the construction of a significant city
building , and other associated arbitrations
extending beyond a year in duration .
A third matter mentioned was that in the
arbitration there was no application for
adjournment by either party . That is true in
the sense that after I had expressed an
unwillingness to extend the time for the referee
to report until September 1993 , the arbitrator
wisely called the parties before him to consider
the future conduct of the arbitration . Mr Collins
QC who appears in both the arbitration for
Leighton and the reference for Multicon
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adopted the position that it was really a matter
for the court or the arbitrator/ referee to decide
although the preference was for the reference to
continue to conclusion . I do not regard the
absence of an application by either party before
the arbitrator to vacate the l September 1992
resumption date as of significance in the
decision to be reached .
I have come to the firm view that the
arbitration should not resume until after the
conclusion of the reference and until after the
referee has prepared his report to the court .
That will minimise overall wastage of costs and
will minimise wastage of time . It will be
obviously more efficient to dispose of the
reference as a continuous matter when it is
fresh to all minds rather than to come back to it
at a later point of time . The arbitration has
already been adjourned for two months and
would not in any event resume for at least two
more . Whilst Mr Collins QC floated a proposal
intended to be put that a new arbitrator should
deal with a major aspect of the arbitration , that
is a matter which I disregard for the purposes of
reaching my decision . I am also disregarding
the possibility that there may be another party
joined in the arbitration , or that a new
arbitration yet to be commenced may be sought
to be consolidated or heard together with the
present arbitration .
In submissions to the arbitrator , it was
indicated that if the court were to make an order
directing that the arbitrator not proceed with the
arbitration until the conclusion of the reference ,
it may be desired to test that matter in a higher
court . Were an order to be made simply in the
reference proceedings directing Mr de Fina to
continue with the reference , the effect would be
to prevent any challenge which might be sought
to be made to any adjournment of the
arbitration . That may still be the case if there be
no review of my order in relation to the
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reference . It was for that reason that I
suggested that a summons be issued before this
court in the arbitration proceeding in order that
the unsuccessful party in the arbitration
proceedings may , if it be so advised , seek to
appeal , or seek leave to appeal regarding any
decision which I reached which might
adversely affect it . In those circumstances it
seems to me to be appropriate to make an order
in each of the reference proceedings and the
arbitration proceedings.

In proceedings number 55004 of 1991 , being
the proceedings in which Mr de Fina has been
appointed referee pursuant to Part 72 , I direct
that the hearing of the reference continue until
conclusion of the reference subject only to such
adjournment as is necessary to accommodate
the existing obligations of Mr de Fina in
relation to three matters which he has
previously made known to the parties, and
subject to such reasonable period of vacation
during the Christmas period as the referee may
regard as appropriate . The reference is not to be
interrupted to conclude the hearing of the
arbitration between Leighton and Kinder. I will
adjourn the matter for further directions until
Friday 20 November 1992 at which time I will
fix a date by which the referee is to report to the
court . I direct that each of the parties bear their
own costs of the proceedings before me . If Mr
de Fina, as referee, has been occasioned any
costs in relation to the matters presently before
me , they are to be costs in the reference .
In proceedings number 55063 of 1992 , being
the proceedings in relation to the arbitration
between Kinder and Leighton , I direct that the
hearing be not resumed before Mr de Fina until
the completion of the hearing of the reference
in matter number 55004 of 1991 , and
completion of the referee’ s report to the court . I
direct that each party bear the costs of the
proceedings before me .
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[ H 80-066] TRIARNO PTY LIMITED v TRIDEN CONTRACTORS LIMITED
Supreme Court of New South Wales
Judgment delivered 22 July 1992
Full text of judgment below

—

—

Arbitration
Expert determination Jurisdiction of court to make interlocutory orders
Contractor and company ending contract by deed
Deed containing agreement for
resolution of disputes by expert determination
Disputes arising — Parties appointing
experts Experts requesting parties to sign agreement for procedure of determination
Parties disagreeing over procedures for determination
Contractor refusing to sign
Company seeking declaration as to rules and procedures for determination — Seeking
order that contractor submit to determination
Seeking order that determination to be
conducted in accordance with agreement — Whether a court has jurisdiction to make
interlocutory orders for an expert determination .

—

—

—

—

——

—

—

A contractor and a company terminated a building contract by deed. Under the deed’s
terms the parties were to agree upon the value of any claim made by the company against the
contractor. In the event that they could not agree, an independent expert was to have been
appointed to determine the claim. The company made claims, and the parties were unable to

.

agree upon them. The parties then appointed two independent experts

At a meeting between the experts and the parties, the experts asked the parties to sign an
agreement which was to establish the procedure to have been used in the determination of the
disputes between them. The agreement stated , among other things, that the experts in
certifying their determination would have acted as experts and not as arbitrators and would
have been entitled to issue their determination without reasons.

The agreement also provided that the parties should share equally in paying the costs and
expenses of the determination and that the determination should include a finding by the
experts as to whether a party should pay any costs of the other party If the agreement had been
signed the parties would have been bound by such procedural directions as may have been
given by the experts both in preparation and during the course of meetings between the parties
and the experts. Since the parties failed to reach agreement regarding procedures and costs,
the contractor refused to sign the agreement.

.

The company then commenced proceedings in the Supreme Court for a declaration as to
the rules and procedures for an expert determination made pursuant to the deed between itself
and the contractor. It also sought orders that the contractor was to submit to and co-operate
with any expert determination and that the conduct of the expert determination be made in
accordance with the agreement.

Held: declaration granted in part , orders denied .

.

1 While recognising that there may have been utility in the court determining procedures
to have been followed in an expert determination , the court had no jurisdiction to do so.

.

2 If the parties had not by their deed agreed the procedures to have been followed upon
an expert determination , that was not a void the court could fill. There was no reason to imply
a term that the court would determine procedures. It was a matter for either agreement
between the parties, or determination by the independent experts as to the procedures to have
been followed.

.

3 There was an implied term in the deed that each party would pay one half of the costs
of the independent experts.

4. There was nothing in the agreement which suggested or necessarily implied that a
determination by the independent experts which was favourable to one party or the other
Doyles Dispute Resolution Practice — Asia
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should result in a party paying the costs of the independent experts, nor was there any express
or implied power in the independent experts conferred by the deed to make an order for costs.
5 . As a matter of construction of the deed , it was clear that the decision of the independent
experts was final and binding.
6. The court did not have any power to direct that a party submit to and co-operate with
any expert determination pursuant to the deed .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS )

Before: Cole J .

Cole J : Triden Contractors Limited (Triden )
entered into an agreement dated 17 August
1989 whereby Triden agreed with Triarno Pty
Limited (Triarno ) to design , execute and
complete a Ritz-Carlton standard hotel and
retail development at Double Bay . Subsequently by deed dated 15 March 1991
between Triden and Triarno that contract was
terminated upon the terms set out in the deed .
Clause 24 of the deed required , in effect , the
provision by Triden of a bank guarantee for
$500 ,000 . That guarantee was to be released to
Triden on 28 February 1992 unless Triarno had
made a claim against Triden under the terms of
the deed by that date . If Triden agreed to
Triamo's claim , the amount so agreed was to
be claimed from the bank guarantee. If the
agreed sum exceeded $500 ,000 , Triden was to
pay the excess to Triarno within seven days.
Clause 25 continued:
“ If Triden and Triarno are unable to agree
as to the value of any claim made by
Triarno, Triarno shall be entitled to
immediate payment from the bank guarantee
for $500 ,000 of the amount not in dispute
( if any ) but shall not be entitled to any
amount of its claim in dispute until it
from
determination
receives
an
a
independent expert agreed upon by the
parties or failing agreement , appointed by
the Chairperson of the Institute of
Arbitrators Australia , NSW Chapter , whose
decision shall be final and binding . Upon
receipt by Triamo 's solicitor , of a copy of
the independent expert 's determination ,
Triarno shall be entitled to be paid from the
bank guarantee for $500 ,000 any additional
amount to which it is entitled . If the amount
determined by the independent expert

f 80-066

exceeds the amount available under the bank
guarantee for $500 ,000 , Triden shall pay
Triarno immediately any such difference. If
the determination by the independent expert
does not give rise to an entitlement on
Triamo’ s part to be paid the amount of such
bank guarantee whether in whole or in part
Triarno shall , but not before February 28
1992 forthwith direct the independent
solicitor to release such bank guarantee to
Triden , subject to any rights of Triarno
pursuant to this deed. ”
The deed made no express provision for
payment of the independent expert , for the
procedures to be followed by the independent
expert in reaching his determination , or for any
rights or obligations upon Triarno or Triden in
relation to such expert 's determination .
The only provisions of the agreement
regarding costs are Clauses 28 and 29 which
provide:
“ 28 . Each party shall pay its own legal
costs in relation to this Deed save that
Triden shall pay one quarter of Triamo’ s
legal costs in relation to this Deed on
account of Triamo 's document preparation .

29 . The parties shall pay the costs of the
solicitor
independent
abovementioned
equally . ”
Triarno has made claims pursuant to the deed
in excess of $500 ,000 . The parties have been
unable to agree upon those claims. The parties
have agreed that the “ independent expert ”
referred to in clause 25 should in fact be two
persons, Sir Laurence Street and Mr JA
Morrissey . The former is legally experienced .
The latter is experienced in building matters .
(6) 1992
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Neither of the parties has yet reached
agreement with each other or with the
independent experts concerning the procedures ,
the form or the cost of the independent expert 's
determination .
Subsequent to the deed of 15 March 1991 ,
Triden ceased major involvement upon the
building site whilst the remainder of the
building works were completed . It seems that
Triamo’ s claims arise , at least in part , in
relation to events subsequent to the deed .
Triden asserts that it does not have knowledge
of the circumstances giving rise to many of
Triarno's claims, that some of the claims for
defective workmanship brought against Triden
relate to work which was covered over before
inspection by Triden , and that many of the
claims by Triarno have not been properly
particularised to Triden so that it is unaware of
“ evidence likely to be presented in support of
the claims". Because of these circumstances
Triden asserts that it is unable to present to the
experts evidence regarding Triarno’ s claims , or
to controvert evidence which might be placed
before the experts by Triarno . Thus it wishes
for there to be a procedure whereby Triarno
first discloses to Triden and the experts , the
evidence which it wishes to advance in support
of its claims with Triden then being given the
opportunity to cross-examine any witness who
may support that evidence , coupled with Triden
then being given the opportunity to place
additional evidence in rebuttal , if it is able ,
before the independent experts .

Although the details are not entirely clear , I
was informed from the Bar Table that a
meeting had been held between the independent
experts and representatives of Triarno and
Triden . The matters to which I have referred
were placed before the independent experts.
Triarno has signed a document headed
“ Agreement for Binding Determination of
Disputes by Expert Appraisal " , but neither
Triden nor the independent experts have signed
that agreement . The agreement is , in substance ,
in the form of that drafted by Sir Laurence
Street and published in Australian Dispute
Resolution Journal , Volume I , Number 3,
August 1990 at pages 134-5 . It is unnecessary
to set forth the whole of that agreement . In
substance the agreement makes clear that the
experts in certifying their determination will act
as experts and not as arbitrators, will proceed
“ in such manner as they think fit", will take
Doyles Dispute Resolution Practice — Asia
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into consideration all documents , information
and other written and oral material that the
parties place before them including documents,
information and materials relating to the facts
in issue and to arguments and submissions upon
the matters in issue , will not be required or
expected to refer to other materials or
documents , and will be entitled “ without
giving reasons ( to) issue a certificate in such
form as they consider appropriate stating their
determination of the matters in issue". The
agreement , had it been signed , provided that
whilst the parties may be accompanied by legal
representatives , they “ agree to be bound by
such procedural directions as may be given by
the experts both in preparation for and during
the course of the meeting". It continued :

“ The parties agree that any such meeting
shall be deemed not to be a hearing such as
to import any colour of the proceedings
under this agreement being considered to be
an arbitration ."

It further provided :
“ The parties shall share equally in paying
the costs and expenses of the determination
as previously agreed with the experts or , in
the absence of previous agreement , as
certified by the experts .
The
determination shall
include a
determination by the experts as to whether a
party shall pay to the other party any costs
of that other party in the determination . "

The putative agreement provided that :

“ Triarno and Triden agree to accept the
determination in the said certificate as final
and binding . "

It seems that at the meeting between the
parties with the independent experts agreement
regarding procedures and costs could not be
reached . As the agreement for expert
determination is in a form drafted by Sir
Laurence Street , I assume that the independent
experts advanced that agreement as the basis
upon which they would undertake that role.
Triarno signed the agreement but Triden did
not . An hiatus apparently developed . I rather
gather that Sir Laurence Street suggested that
an approach be made to the Court for a
determination regarding the manner in which
the expert determination should be conducted .
Ultimately there was commenced the present
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proceedings in which the following relief was
sought:
“ 1 . A declaration as to the rules and
procedures for the conduct of an expert
determination pursuant to Clause 25 of a
Deed dated March 15 , 1991 between the
Plaintiff and the Defendant ( ‘the Deed’ ) ,
including declaration that:
( a ) any independent experts appointed

pursuant to Clause 25 of the Deed:
( i ) are not required to apply the rules
of natural justice;
( ii ) are not

required to provide their

reasons for any expert determination
( b ) any expert determination made by the

independent experts pursuant to Clause
25 of the Deed shall be final and binding;
( c ) the

parties to the expert determination
pursuant to Clause 25 of the Deed are
required to share equally the costs of the
expert determination excluding their
respective legal costs, subject to any
determination as to costs ( including legal
costs ) by the independent experts .
2. An order that the Defendant submit to
any
with
co-operate
and
expert
determination pursuant to Clause 25 of the
Deed conducted in accordance with the
terms set out in any declaration of the
Court , any other term ordered by the Court
and any lawful directions given by the
independent experts.
2 A . An order that the conduct of the expert
determination be in accordance with the
terms and conditions set forth in paragraph
B to G of the agreement annexed hereto and
marked with the letter ‘A ’ . ”
Paragraphs B to G referred to in paragraph
2 A of the summons are a reference to the
provisions of the draft Agreement for Binding
Determination of Disputes covering the aspects
of procedure , costs and finality to which I have
referred .

Whilst recognising that there may be utility
in the court determining procedures to be
followed in an expert determination , in my
opinion the court has no jurisdiction to do so.
The court has power in an arbitration subject to
the Commercial Arbitration Act 1974 to make
interlocutory orders in relation to arbitration
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proceedings (Section 47 ). However the con templated proceedings are for a determination
by an expert , and are not intended to be an
arbitration . That seems clear from the
provisions of Clause 25 and the draft agreement
advanced either by the experts or Triarno. The
difference in function between an independent
expert and an arbitrator is well recognised (see
for instance Hudsons Building Contracts 3 rd
ed . , volume 1 , page 707-717 and cases there
collected ; In Re : Carus -Wilson & Greene 1886
18 QBD 7 at 9; Legal & General Life of
Australia Limited v A Hudson Ptv Limited 1985
1 NSWLR 314 at 336 per McHugh JA as he
then was).
If the parties have not by their deed agreed
the procedures to be followed upon an expert
determination , that is not a void the court can
fill . There is no reason to imply a term that the
court will determine procedures. It is a matter
for either agreement between the parties , or
determination by the independent experts as to
the procedures to be followed .
The question of the costs of the independent
experts is not explicitly dealt with by the deed .
However , the operation of clause 25 is a critical
mechanism in implementation of the deed ’ s
provisions . Clause 29 makes clear that the costs
of the independent solicitor are to be equally
shared . Clause 28 makes clear that subject to
one particular aspect , the parties are to bear
their own legal costs. These two clauses, in
my view , exhibit an intention on the part of
the parties that the costs of independent
mechanisms necessary for operation of the deed
are to be equally shared , but that the parties are
each to bear their own legal costs of
implementing the deed . An implied term that
each party pay equally the costs of the
independent experts satisfies the tests referred
to in BP Refinery ( Westernport ) Pty Limited v
Hastings Shire Council 1977 52 AL.JR 20 at 26.
It was suggested that such a term was not so
obvious that “ it goes without saying" because
any such independent determination was for the
benefit of Triarno . In my view that is not so.
Each party benefits by the implementation of a
mechanism to resolve disagreement between
them . I am thus of the view that there is an
implied term that each party pay one half of the
costs of the independent expert .

As a matter of construction of the deed , and
in particular clause 25 , it is clear in my view
© 1992 CCH International
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that the decision of the independent experts
pursuant to clause 25 is final and binding . The
clause says so.

I do not think that the court has any power to
direct that a party “ submit to and co-operate
with any expert determination pursuant to
clause 25 of the Deed ” . It is a matter for each
party to determine what role, if any , it will take
in relation to the expert determination , if the
experts determine that there is a role for either
party to take apart from notification of the
disputes to be determined .
For the reasons expressed above I decline to
make the declarations sought in paragraphs
l (a ) , or the orders sought in paragraph 2 and
2 A of the summons .
I declare that any expert determination made
by the independent experts pursuant to clause
25 of the deed shall be final and binding .

I further declare that the parties to the deed
dated 15 March 1991 are required to share
equally the costs of the independent experts
making a determination pursuant to clause 25
of the deed .
I further declare that each party is required to
bear its own legal costs associated with any
such determination . In my view there is nothing
in the agreement which suggests or necessarily
implies that a determination by the independent
experts which is favourable to one party or the
other should result in a party paying the costs of
the independent experts , nor is there any
express or implied power in the independent
experts conferred by the deed to make an order
for costs.
Each party has been partially successful
before me . Accordingly I make no order as to
costs.

[1( 80-067] ROBERTS & ANOR v ROBERTS & ANOR
Supreme Court of Western Australia
Judgment delivered 4 September 1992
Full text of judgment below

—
—

—

—
——
—

Point of law
Interim award
Arbitration
Partnership agreement containing
Arbitration of dispute over missing
Agreement dissolved
arbitration provision
moneys — Appellants arguing partnership illegal Appellants arguing arbitration could
Appellants unsuccessfully
Arbitrators upholding validity of agreement
not proceed
Appellants applying to Full Court for
applying to Supreme Court for leave to appeal
leave to appeal Whether correct test for deciding leave had been applied by the Supreme
Commercial
Whether there had been an error of law in refusing leave
Court
Arbitration Act 1985 ( WA ) , sec 38.

—

—

—

—

—

The parties ran a hotel under a partnership agreement until 1989 when the partnership
was dissolved . The respondents claimed that the appellants had taken substantial cash from the
partnership without showing such withdrawals in the books. In accordance with the
partnership agreement , they sought to have their claim arbitrated .
Before the arbitrators , the appellants argued that the arbitration could not proceed
because the partnership agreement , or the means by which it was effected , was at all times
illegal in accordance with the West Australian Liquor Act 1970. The arbitrators published an
interim award on this preliminary point of law , holding that the agreement was not illegal and
void .

The appellants unsuccessfully applied to the Supreme Court for leave to appeal from the
interim award . Master Bredmeyer accepted that , as per sec 38( 5 ) of the Commercial
Arbitration Act , the arbitrators’ determination involved a question of law and could
substantially affect the rights of one or more of the parties. The Master held that the correct
test to apply in applications for leave to appeal was the test laid down in Qantas Airways Ltd v
Joseland and Gilling ( 1986 ) 6 NSWLR 327 and Leighton Contractors Pty Ltd v Kilpatrick
Green Pty Ltd ( 1991) 1 ADRD ( Asia Pacific) 1) 80-034, which holds that the court has a general
discretion in the granting of leave to appeal . Applying this test , the Master rejected the

•
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application on the basis that if the appellant ’ s contention was correct , then the respondents
would be denied the right to have their claim arbitrated .
The appellants then applied for leave to appeal to the Full Court. The appellants conceded
that , on the basis on which the matter went before the arbitrators , the agreement was not illegal
as formed . It was contended , however , that the agreement was illegal as performed .
Held : appeal dismissed ( per Malcolm CJ; Pidgeon and Murray JJ agreeing).

1. The appellants failed to demonstrate any error of law on the part of the Master . The
Master applied the correct test for the purposes of sec 38( 5). Given that the Commercial
Arbitration Act 1985 was intended to be uniform arbitration it is entirely desirable that a
common test be applied by Australian courts with respect to it .
2. Regarding appeals to the Full Court from refusals by the Supreme Court of leave to
appeal under sec 38 , it was considered that there should be no right of appeal to the Full Court
unless such a right can be found in some express statutory provision .
3. The preferable course to follow regarding the giving of reasons on applications for leave
to appeal is to give brief reasons when the application is refused , but not to give reasons when
applications are successful , except where appropriate .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

PG McGowan ( instructed by Phillips Fox ) for the appellants .
RE Keen ( instructed by Talbot & Oliver ) for the respondent .
Before: Malcolm CJ , Pidgeon and Murray JJ .

Malcolm CJ: The appellant seeks to appeal
from an order made by Master Bredmeyer on
15 May 1992 by which the learned Master
dismissed the appellant’ s application for leave
to appeal from the interim award of arbitrators ,
Mr R . H . B . Pringle QC and Mr Alan E .
Ledger , made on 6 February 1992 . The
decision of the learned Master was made on an
application by the appellants for leave to appeal
against an interim award of arbitrators made
pursuant to the provisions of the Commercial
Arbitration Act 1985 .

paragraph 23 of the amended points of defence ,
the appellants pleaded that the partnership
agreement , or alternatively the means by which
it was effected , was at all times illegal and
unenforceable and void ab initio because the
agreement , or alternatively its performance ,
was one which involved the sale and supply of
liquor by the partnership which was not
licensed and which was not permitted by the
Liquor Act 1970 , which was in force until 31
January 1989 , or by the Liquor Licensing Act
1988 which was in force until 1 February 1989.

The interim award was made on a hearing of
a preliminary point of law . The substantive
portion of the interim award was:

As the matter comes before us it is conceded
by counsel for the appellants , and rightly
conceded , that on the basis on which the matter
came before the arbitrators , the agreement must
be regarded for present purposes as one which
was not illegal as formed . The contention is
that the agreement was illegal as performed .
That concession is made upon an assumption ,
which needs to be made for the purposes of the
pleadings in the arbitration , that it was a term
of the contract that the licence , which was held
by a company , was to be transferred to the
partnership or to a nominee of the partnership
as part of the performance of the agreement.
This was never done.

“ The agreement pleaded in paragraphs 8.1
and 8.2 of the amended points of claim ( if
made ) was not illegal and void by reason of
the matters pleaded in paragraph 23 of the
amended points of defence. ”

The agreement pleaded in paragraphs 8.1 and
8.2 of the amended points of claim was a
partnership agreement between the appellants
and the respondents under which they operated
a business known as the Cooiabah Tavern
between 1973 or 1974 until 4 February 1989
when the partnership was dissolved . In
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The learned Master accepted , in terms of s
38( 5 ) of the Commercial Arbitration Act , that
the determination of the arbitrators involved a
question of law and not of fact and also that the
determination could substantially affect the
rights of one or more of the parties to the
arbitration agreement . These findings were of
significance in view of the fact that s 38( 2) of
the Act provides that:
“ Subject to subsection (4) , an appeal shall
lie to the Supreme Court on any question of
law arising out of an award . ”

Section 38( 4 ) provides that:
“ An appeal under subsection ( 2 ) may be
made by any of the parties to the arbitration
agreement ,
( a ) with the consent of all the other
parties to the arbitration agreement or
( b ) subject to section 40 , with the leave
of the Supreme Court . ”

Section 38( 5 ) provides that:
“ The Supreme Court
( a ) shall
leave under
not
grant
subsection (4);
( b ) unless it considers that having regard
the
circumstances
the
to
all
determination of the question of law
concerned could substantially affect the
rights of one or more of the parties to the
arbitration agreement and
( c ) may make any leave which it grants
under subsection (4 )( b) conditional upon
the applicant for that leave complying
with such conditions as it considers
appropriate . ”
The learned Master reached the conclusions
which he did for the purposes of s 38(5 ) on the
basis that , if the appellant’ s contention before
him was correct , and the partnership agreement
was rendered illegal and void because the
partnership was selling liquor without a licence ,
contrary to s 134 of the Liquor Act 1970 , then
the respondents , as the claimants in the
arbitration , would be denied the right to pursue
their claim that proper books of account for the
partnership were not kept in the years 1986 to
1989; that the appellants took substantial cash
out of the partnership in those years without
showing it in the books ; and that the appellants
have to account to the respondents for the
Doyles Dispute Resolution Practice — Asia

profits made by the partnership during those
years .
The learned Master took the approach that
the appropriate test to apply in relation to the
grant of leave was that taken by the New South
Wales Court of Appeal in Qantas Airways
Limited v Joseland and Gilling ( 1986) 6
NSWLR 327 and the Full Court of the Supreme
Court of Victoria in Leighton Contractors Pty
Limited v Kilpatrick Green Pty Limited ( 1991 ) 1
ADRD ( Asia Pacific) [ 80-034). In my view ,
that was the correct test to apply . Given that the
Commercial Arbitration Act 1985 was intended
to be uniform legislation it is entirely desirable
that a common test be applied by Australian
courts with respect to it . That is not to say that
the test which has been applied by this Court in
relation to applications for leave to appeal from
interlocutory orders , or from decisions of the
District Court on appeals from the Local Court
under s 107 of the Local Courts Act 1904 , or
cases falling under s 136 sub-s ( 2 ) of the
Workers Compensation and Rehabilitation Act
1981 ought any way to be reviewed . The
principles applicable in cases of that type were
most recently stated in Western Australia &
Anor v Bond Corporation Holding Limited &
Ors ( 1991 ) 5 WAR 40 in my judgment at p 57
with which Rowland and Walsh JJ concurred .

•

^

The discretion under the Qantas Airways *
principles is an open one but the guidelines , as
they should be regarded , which are factors
relevant to the exercise of that discretion ,
would include those referred to in Pioneer
Shipping Limited v BTP Tioxide ( The “ Nema" )
[ 1982 ] AC 724 .

So far as the illegality point is concerned , I
am of the opinion that the appellants have
failed to demonstrate any error of law on the
part of the learned Master . Indeed , I am firmly
of the view that the learned Master reached the
correct decision for the reasons which he
expressed , with which I entirely agree .
In my view , that is enough to dispose of the
present appeal , assuming that the appellants
have a right of appeal . As to that , the Court has
not heard any detailed argument in relation to
the right of appeal . On the face of it , there is
much to be said for the view that once an
application for leave to appeal has been made
to the Supreme Court under s 38 of the
Commercial Arbitration Act and leave has been
refused by the Court , there is no further right of
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appeal to the Full Court from the refusal of
leave , unless such a right can be found in some
express statutory provision . That follows from
the general position which has been accepted
that a right of appeal is a creature of statute .
Having regard to the conclusion which I have
come to on the merits , however , it is not
necessary to pursue that point any further .
There is one other comment which I desire to
make. The learned Master referred to
comments which were made in The “ Anataios ”
[ 1985] 1 AC 191 at 205; (1984) 3 All ER 229
at 237 where Lord Diplock , with whom the
other law Lords agreed , said:

“ Save in exceptional circumstances , the
Judge considering leave to appeal should
hear only short argument and should not
give reasons why he allows or refuses
leave. ”

This appears to have become the settled
practice in the United Kingdom: see Ipswich
Borough Council v Frissons PLC ( 1991 ) All ER
730 , per Lord Donaldson MR at 732.
The learned Master said , at 25 of his reasons:
“ It may be thought that as the New South
Wales and Victorian Full Courts have
rejected the English principles established
by The “ Nema ” and The “ Anataios ” on
the grant of leave from an arbitrator’ s
decision , that we should also reject this
particular approach .

However , in Leighton Contractors Pty
Limited v Kilpatrick Green Pty Limited ,
supra , Fullagar J , ( with whom Ashley J
concurred ) said at 16- 17:
have spoken above of a yielding to
temptation , and it is , of course , a natural
and instinctive wish of Judges to give
reasons for their decisions , so that their
decisions may be seen to be the rational
dictate of the law rather than the result of
their own individual opinions or
prejudices.

‘I

But in this particular field paradoxically
the giving of reasons may be seen to be
decidedly inimical in the long run to the
doing of justice between the parties and
especially so in modern times when
every utterance of a Judge is likely to be
reported , or misreported , in some book
or self styled law report .

1180-067
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If reasons are given they will be seized
upon as the laying down of an
application of a principle rather than
merely the application to all the
circumstances of the individual case of a
wide judicial discretion . After the first
half dozen reported decisions the
discretion will begin to take on
limitations and boundaries and in the end
there will be no discretion but only a
complicated set of hard and fast rules of
law , manufactured entirely by the
judiciary , although with the assistance of
the
and
commentators .
reporters
Compare Mallet v Mallet (1984) 156
CLR 605 at pages 608 to 609 per Gibbs
CJ .
In “ Anataios” , Companies SA v Salen
AB , ( The “ Anataios' ’ ) ( 1985 ) 1 App Cas
191 , Lord Diplock , with whom the other
law Lords agreed , reaffirmed the
guidelines given in The “ Nema ” , but he
also added that a Judge should not give
reasons for granting or refusing leave to
appeal from the arbitrator to the Court ,
and with this addendum I would
reasons
agree ,
respectively
for
above ,
the
although
adumbrated
addendum itself cannot be viewed as
binding.
I understand that it has been the general
practice in Victoria not to give reasons
for refusing leave to appeal , but if this is
not the general practice then it ought to
be . See , for example , Karenlee ( 1988 )
VR at page 620.
It is , I think , the more usual practice of
our Full Court itself not to give reasons
for refusing leave to appeal to this Court
and in the past it certainly used to be the
more general practice of the High Court
not to give reasons for refusing special
leave to appeal to the High Court.’
The third Judge , McGarvie J , agreed
entirely with Fullagar J on the scope of
leave to appeal , but not on the matter of
omitting reasons. On this topic he said at
page 1 of his judgment:
‘I differ from the view of Fullagar J that
it is desirable as a general practice to
refrain from giving reasons for a grant or
refusal of leave to appeal . I think that
usually the advantage of the parties
© 1992 CCH International
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knowing the reasons for the decision
outweighs the disadvantage that the
reasons might be misused . ’
I thought it appropriate in this case to cite
authorities on the correct test or guidelines
for determining the question of leave under
s 38 as this seems a growing area of the law .
In this case I have given reasons why I think
leave should be refused , but in future cases I
may follow the English practice as favoured
by Fullagar and Ashley JJ and not give
reasons for granting or withholding leave to
appeal . ”

In this Court , the practice on applications for
leave to appeal has been , although not
universally followed , that reasons are given
when leave to appeal is refused , but reasons are
not usually given when leave to appeal is
granted . It would seem to me that that is the
preferable course to follow . When leave to
appeal has been refused the party whose
application has been unsuccessful is entitled to
know the reasons , if only expressed briefly ,
why leave has been refused .
If leave to appeal is granted , it may be
appropriate for the Court to indicate that leave
is granted only on some but not all of the
grounds which have been advanced and why
that is so , otherwise there may be false
expectations created on the part of the
successful applicant for leave , if the Court
granting leave expresses any provisional views
about the merits on the appeal which may be
heard by a Court differently constituted .
Of course , the matter is different if the
application for leave to appeal is treated on the
hearing of the application as the substantive
hearing of the appeal itself . For those reasons ,
adopting as I do the reasons on the merits of the

illegality point of the learned Master , I would
dismiss this appeal insofar as it is competent .
Pidgeon J: I agree with the orders of the
Chief Justice and I agree with the reasons of the
Chief Justice in respect of the Master’ s reasons
as to the merits of the question of illegality . I
also agree with the Chief Justice as to the test
that should be applied under this Act being the
Qantas test .
It does not follow that that in any way
reflects on what has been said as to the tests
from appeals against Masters or from appeals
from the District Court. Those are appeals
under different Acts and it may well be there
are different principles. In one instance a party
has had an action and has already had one
appeal. In the other instance it is a matter of
steps being taken in an interlocutory action . In
this instance , or in this case , I agree with what
was said by the Chief Justice in respect of the
importance of uniformity under this particular
Act and I would see that as a compelling reason
to adopt the Qantas test .
I also agree entirely with what was said by
the Chief Justice as to the practice that should
be followed in the giving of reasons when the
application for leave to appeal is refused and
what should be done when leave is granted .
As to the form of the application to this
Court today , if it is properly an appeal I would
dismiss it . Had it have been an application for
leave in the first instance I would have refused
it an for those reasons I agree with the order
proposed by the Chief Justice .
Murray J : I also agreed with the learned
Chief Justice and in the order that he proposes
and I would express my concurrence with his
Honour’ s reasons in their entirety. There is
nothing I can usefully add .

[1J 80-068] RE GSA INDUSTRIES ( AUST ) PTY LTD
Queensland Supreme Court Civil Jurisdiction
Judgment delivered 22 July 1992
Full text of judgment below

—

—

Arbitration Dispute over valuation of rental sum owing Oral arbitration hearing —
Party not given opportunity to respond
Written submission delivered after hearing
Party successfully applying for leave to appeal Party alleging misconduct by arbitrator
Appeal allowed
Whether matter should be remitted or new arbitrators appointed
Commercial Arbitration Act 1990 ( Qld ) , sec 4 ; 11 ; 42 ; 43 ; 44 .

—

——

—

—
—

A dispute arose between the parties over the assessment of rent on a property . An oral
hearing was conducted on the matter before the arbitrators. The applicant’s valuer assessed
Doyles Dispute Resolution Practice

—

Asia •Pacific

^|80-068

80, 940

Re GSA Industries (Aust) Pty Ltd
(1992) Doyles DR Reps (Asia Pacific) $ 80-068 ( de Jersey J )

•

the rental at a figure significantly less than that provided by the respondent’s valuer . After the
hearing , the respondent provided the arbitrators with a further written submission which
asserted that the applicant’s valuer had determined upon a higher figure than that stated at the
hearing before the matter went to arbitration. The suggested original assessment of the
applicant’s valuer was very close to the figure subsequently awarded by the arbitrators. The
arbitrators at no time drew the applicant’s attention to the respondent’s submission.
Upon applying for leave to appeal , the applicant contended that there had been
misconduct within the meaning of sec 42( 1)( A ) of the Commercial Arbitration Act 1990. The
applicant submitted that: the award should be set aside , the arbitrators removed , and the
matter remitted to new arbitrators for the making of a new award . The respondent conceded
that the award should at least be remitted back to the arbitrators for further consideration.
Held: appeal allowed .

1. The respondent should not have sent the submission without the consent of the
applicant , and the arbitrators should not have received the submission without the consent of
the applicant , or without at least providing the applicant with an immediate opportunity to
respond . The arbitrators’ approach was “ (s)uch as to destroy the confidence of the (applicant )
in .. . ( their) ability to come to a fair and just conclusion. ” ( Lord Denning MR in Modern
Engineering (Bristol ) Ltd v Miskin and Son ( 1981) 1 Lloyd’s Reports 135 at 158 quoted).
2. The case fell into the category of “ technical misconduct ” . It was not misconduct in the
pejorative sense, but what occurred amounted to a breach of natural justice so as to fall within
the definition of the term “ misconduct ” in sec 4 of the Commercial Arbitration Act .
3. The possibility of remitting the matter was not a satisfactory response because of the
real prospect that the arbitrators may have been, and could subconsciously continue to be ,
affected by a view drawn from the subsequent submission. This possibility outweighed the
concern that increased costs and inconvenience would flow from ordering new arbitrators to
rehear the matter.
4. The Court ordered the arbitrators to be removed under sec 44. The award was set aside
under sec 42. New arbitrators were appointed under sec 11 , and the matter was remitted to the
new arbitrators for their determination under sec 43.

5. No order for costs was made because it was the arbitrators who were at fault .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Mr Bond for the applicant .
Mr Bain for the respondent.
Before: de Jersey J .

de Jersey J: In this case , after the oral
hearing before the arbitrators , the respondent
provided the arbitrators with a further written
submission . It is Exhibit A to the affidavit of
Andrew Bakker filed today by leave . That was
a three page document provided to each of the
arbitrators . It was quite a comprehensive
document . It began with an assertion that the
applicant’s valuer had , before the matter went
to arbitration , determined upon a figure which
was very close to that subsequently awarded by
the arbitrators. The arbitrators did not draw that
document to the attention of the applicant.

If 80-068

I should record the figures. At the hearing
the applicant’ s valuer put up a figure of
$186 ,000 and the respondent’ s valuer put up
the figure of $293 ,000 . The amount of the
award was $253,000 .
In the submission of 17 December 1991 to
which I referred earlier , the respondent’ s valuer
asserted that the applicant ’ s valuer had
previously had in mind the figure of $250 ,000
which , as is seen , is very close to the amount
ultimately awarded by the arbitrators. It might
help if I set out the terms of the assertion at the
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beginning of that subsequent submission . It
reads:
“ During my discussions with Mr Love prior
to the matter proceeding to formal
arbitration , Mr Love indicated that his
assessment would be in the vicinity of
$250 ,000. It is now noted that his
assessment has been reduced to $186 ,352.
Mr Love ’ s assessment of rental for this
property some six years ago was in the
vicinity of $180 ,000 , and to show a decline
to the degree that he has indicated is , in our
opinion , representative of an unfair
approach to the matter . ’’

That theme re-emerges on p. 2 of the
subsequent submission in these terms:
“ Mr Love has overlooked that during our
negotiations his assessment was in the
vicinity of $250 ,000 . The writer has
maintained his rental assessment . This does
not appear to have applied to Mr Love . ”
The respondent before me concedes that the
award should at least be remitted back to the
arbitrators for further consideration . Mr Bain
who appeared for the respondent said that the
applicant might then make a response to the
submission of 17 December were it so minded .
On the other hand , the applicant , represented
by Mr Bond here , contends that there has been
misconduct within the meaning of s 42 subs
1 ( A ) of the Commercial Arbitration Act 1990 ,
“ misconduct ” being a term defined by s 4 of
that Act , in that there has been a want of
natural justice .
Mr Bond submitted that the award should be
set aside , the arbitrators removed , new
arbitrators appointed and the matter remitted to
them for the purpose of their making an award .
There are two problems here . The respondent
should not have sent in the separate
submission , through its valuer , of 17 December
1991 without the consent of the applicant .
Secondly , the arbitrators should not have
received that submission without the consent of
the applicant or at least without giving the
applicant an immediate opportunity to respond
to it .
Because of the important character of the
aspects of that subsequent submission which I
have set out and because the arbitrators did not
invite a response before making their award , I
consider that their approach was , in the words
Doyles Dispute Resolution Practice — Asia

of Lord Denning from Modem Engineering
( Bristol ) Ltd v Miskin and Son ( 1981) 1
Lloyd ’ s Reports 135 at 158 , “ Such as to
destroy the confidence of the ( applicant ) in ...
( their ) ability to come to a fair and just

conclusion . ”

Mr Bain referred me to Imperial Leatherwear
Co Pty Ltd v Macri and and Marcellino Pty Ltd
( 1991 ) 1 ADRD ( Asia
Pacific ) 1) 80-010;
( 1991 ) 22 NSWLR 653 in support of his urging
that I remit this matter to the same arbitrators. I
do not consider , however , that that would be a
satisfactory response to these difficulties. I do
not think it would be a satisfactory response
because of the real prospect that the arbitrators
may have been , and could subconsciously
continue to be , affected by a view drawn from
the subsequent submission of 17 December
1991 as to what the applicant ’ s valuer really
felt about the matter .

•

I therefore order , under s 44 of the Act , that
the arbitrators be removed . Under s 42 I set
aside the award . Under s i l l appoint Robert
Maxwell Tovey and Philip Willington as new
arbitrators. Under s 43 I remit the matter in
dispute between the parties to the new
arbitrators for their determination .
Before determining to make those orders I
did have , of course , regard to assertions by Mr
Bakker as to the cost and inconvenience which
necessarily
from
flow
would
them .
Notwithstanding those considerations I feel that
this is the only appropriate response to the
difficulty which has arisen in this matter. I wish
to add only that in what I have said I do not for
one moment imply any hint of dishonesty
against the arbitrators I have just removed . My
only criticism of them , as I said before , is that
they should not have received that subsequent
submission without first being astute to obtain
the consent of the applicant , or immediately to
give the applicant an opportunity to make a
response . The case does fall into the category
of what we used to term “ technical
misconduct ” . It ’ s not misconduct in the
pejorative sense , but what has occurred does , in
my opinion , amount to a breach of the rules of
natural justice so that it does fall within the
definition of the term “ misconduct ” in the Act ,
but I emphasise that I make no imputations of
dishonesty or misconduct in the pejorative
sense against the arbitrators. My unwillingness
to leave them in the matter flows from what I
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said about the prospect of their being affected ,
if subconsciously , by what they now know ,
according to the respondent ’s valuer , to be the
applicant ’ s valuers real view of the matter.

I think in relation to costs that I should say ,
if it’ s not on the record from when I said it
before , that certainly the major fault here was
with the arbitrators , probably almost entirely

their fault. The issue between the parties has
been confined really to the question of whether
the matter should be remitted or new arbitrators
appointed . To determine that it was necessary
for us to go through the matter from top to
bottom , but I think in the end , recognising that
it was really the arbitrators who were at fault , I
should make no order as to the costs of the
proceedings before me here today .

[1( 80-069] BALLANTYNE BUILDING CONSTRUCTIONS PTY LTD v FRESHA
PRODUCTS ( NQ ) PTY LTD
Supreme Court of Queensland
Judgment delivered 21 July 1992
Full text of judgment below
Arbitration Application to appeal arbitrator’ s award Whether appeal should be heard
by single judge of the Supreme Court or the Court of Appeal — Commercial Arbitration
Act 1990 ( Qld ) , sec 38 Supreme Court Act 1991 ( Qld ) , sec 58 , 59 .

—

—

—

Upon application for leave to appeal from an arbitrator’s award , a query was raised as to
the meaning of “ with the leave of the Supreme Court’’ as stated under sec 38( 4)(b). The query
was whether “ Supreme Court” means the Court of Appeal or a single judge exercising the
jurisdiction to grant leave under sec 38( 4)( b) .
Held :
1. There is no requirement that applications such as this be heard by the Court of Appeal.
2. A single judge may exercise the jurisdiction to grant leave under sec 38(4)( b). No
assistance on this query was obtained from the Commercial Arbitration Act because there is
no definition of “ Supreme Court ” in the Act , and “ the Court ” is not helpfully defined . A single
judge has the authority to grant leave to appeal by the provision of sec 58(2) and 59( 1 ) of the
Supreme Court Act 1991 ( QLD ) .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Before: de Jersey J .

de Jersey J: This is an application for leave

to appeal from part of an arbitrator ’ s award .
The application is made under s 38( 4)( b ) of the

Commercial Arbitration Act 1990 . Under that
provision an appeal may be brought “ with the
leave of the Supreme Court ’ .
"

A query has been raised before me whether
that reference to the “ Supreme Court’ ’ may
mean the Court of Appeal . The basis of the
query is the decision Capricorn Inks Pty Ltd v
Lawter International ( Australasia ) Pty Ltd .
( 1989) 1 Qd R 8. That was a decision relating
to the Arbitration Act 1973 .

Counsel have persuaded me that there is
ground for distinguishing between the 1973 and
the 1990 Acts for present purposes . “ Supreme

H80-069

Court’ ’ is not defined under the Commercial
Arbitration Act , although “ the Court ’ ’ is , but
not helpfully .
I am satisfied , however , that the Court
constituted by a single judge may exercise the
jurisdiction to grant leave under s 38( 4) ( b).
That is made clear , if by nothing else , by
s 58( 2 ) and s 59( 1 ) of the Supreme Court Act
1991 . The form of the provision says that the
jurisdiction of the Court which is not
“ required’ ’ to be exercised by the Court of
Appeal is to be exercised by the Court in the
Trial Division . The other provision says that all
proceedings in the Trial Division are to be
heard and disposed of before a single judge.
© 1992 CCH International

8- io-92

Vandervaere & Anor v Milan & Anor
(1992) Doyles DR Reps (Asia Pacific) 1)80-070

80, 943

•

There is no “ requirement ” that an application
such as this be heard by the Court of Appeal .
I rule , therefore , that the matter may be
heard by the Court constituted by a judge
sitting alone.
The application
otherwise be
must
adjourned , however, because of the need of the

applicant to consider filing further material in
response to some material recently received
from the respondent .

I therefore order that the application be
adjourned to a date to be fixed and reserve
costs.

[f 80-070] VANDERVAERE & ANOR v MILAN & ANOR
New South Wales Court of Appeal
Judgment delivered 11 September 1992
Full text of judgment below

—

—

Construction of additions to appellant ’ s residence
Arbitration
Building contract
containing arbitration clause
Contract providing for progress payments
Disputes
causing work to be stopped Disputes referred to arbitration Neither party adverting
to interest payable on claims
Both parties’ claims allowed
On balance , appellants
awarded reduced sum and costs — Respondent appealing to Supreme Court Respondent
claiming arbitrator erred in not awarding interest on successful claims Appeal allowed
Appellant appealing to the Court of Appeal Whether Supreme Court correctly granted
Whether question of law substantially affected the
leave to appeal to Court of Appeal
rights of one or more of the parties
Whether there was a manifest error on the face of
Whether there was an error of law — whether arbitrator applied correct
award
procedure in awarding interest
Whether determination of question would add
substantially to certainty of commercial law
Commercial Arbitration Act 1984 ( NSW ) ,
sec 31 , 38( 5 ) .

—

—

—
——

——

——
—

—

—

— —

—

The respondent builder agreed to construct additions to the appellant’s residence. The
written agreement provided for progress payments. Disputes arose that caused the builder to
cease work leaving parts of the work incomplete. The disputes were referred to an arbitrator .

The builder made a number of claims including a claim for outstanding progress
payments , but did not advert to interest payable in respect of these claims. The appellant
counter-claimed for numerous separate items, but also made no mention of interest. The
arbitrator allowed the builder’s claim for outstanding progress payments and for various
extras. The appellant’s counter -claim was also allowed . The net effect was that the appellants
were awarded a reduced sum and the costs of the proceedings.
The builder sought leave to appeal on the ground that there was an error of law arising
out of the award which required correction .
Rolfe J allowed the appeal finding that the arbitrator was in error by failing to award
interest on the progress payments. It was held that under the contract the builder was entitled
to the interest , and that the arbitrator erred in law by not allowing the appropriate amount.
Rolfe J appeared to proceed on the basis that even if there was no manifest error of law , the
facts at least demonstrated strong evidence of an error of law , in accordance with sec
38( 5 ) ( b)( ii ) of the Act.

The appellants sought and were granted leave to appeal to the Court of Appeal . The Court
of Appeal addressed the issue of whether the Judge had correctly concluded that the conditions
expressed in sec 38( 5) of the Act for leave to appeal had been satisfied . Sec 38( 5 ) requires that
leave only be granted if: (a ) the question of law substantially affects the rights of one or more
of the parties , and ( b) there is either a manifest error on the face of the award , or strong
evidence that the arbitrator made an error of law and that the determination of the question
will or may add substantially to the certainty of the commercial law .
Doyles Dispute Resolution Practice — Asia
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The builder/respondent argued that because he was entitled to interest on progress
payments under the terms of the contract , then it was incumbent upon the arbitrator to deal
with his claim in full before proceeding to exercise the power to award interest under sec 31 of
the Act. That section allows the awarding of interest in respect of money which the arbitrator
has determined to award a party . The arbitrator’s failure to follow this procedure was claimed
to be an error of law .
Held: appeal allowed ( per Clarke JA ; Sheller JA and Samuels AJA agreeing).
1. For convenience , the court assumed that sec 38( 5 )( a ) , which requires that the
determination of the question of law could affect one or more of the parties rights , was satisfied .
As for sec 38( 5)( b) , there was no manifest error of law because no interest was claimed in the
pleadings referred to in the award and there was therefore no failure by the arbitrator to deal
with an amount claimed . In short , the face of the award revealed no error . Rolfe J ’s conclusion
that if the facts did not establish a manifest error then they at least demonstrated strong
evidence of an error of law was not supportable . One cannot discern either an error or strong
evidence of an error from the terms of the award itself .

2. It could not be accepted that an arbitrator is obliged to follow the procedure suggested
by the builder’s submission. Failure to follow that procedure did not constitute an error of law .
The power to award interest is an adjectival one which enables the tribunal , be it court or
arbitrator , to do more complete justice between the parties than would otherwise be possible.
There is no specific procedure which should be followed by an arbitrator when both parties
succeed in their claims , excepting that there is no power to award interest upon interest .
3. It was not open to Rolfe J to conclude in the circumstances of this case that the
determination of the question would add , or be likely to add , substantially to the certainty of
commercial law .

4. Rolfe J was wrong to grant leave to the respondent/builder . The judgment of Rolfe J
should be set aside .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
MA Bradford ( instructed by Forsters , Manly ) for the appellants.
G Van Der Vlag ( instructed by Maria Mico , Chatswood ) for the respondents .
Before: Clarke JA , Sheller JA and Samuels AJA .

Clarke JA: The respondent is a builder who
on 2 March 1987 entered into an agreement
with the appellants whereby he undertook to
construct additions to their residence at 31
Cook Road , Lindfield , for the sum of $32 ,500.
The agreement was in writing and provided for
progress payments. During the course of
construction disputes arose between the parties ,
the detail of which is presently unimportant ,
and on 10 November 1987 the respondent
ceased work on the site leaving parts of the
work uncompleted . The disputes were in due
course referred to DB Maxwell , Esq sitting as a
sole arbitrator.

It is apparent from the award that the
respondent made a number of claims , including
a claim for an outstanding progress payment ,

^
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but did not advert to interest payable in respect
of his claims. It is also apparent from the award
that the appellants counter-claimed and
although there were a great number of separate
items included within the counter-claim there
was no mention of interest in that document
either.

Upon the conclusion of the arbitration the
arbitrator handed down the award to which I
have referred in which he made the following
findings:
( 1 ) That the respondent was entitled under
his claim to $6 ,836.83. That amount

included $6 ,000 in respect of the
outstanding progress payment certificate and
$836.83 for various extras.
© 1992 CCH International
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( 2) That the appellants were entitled under
the counter-claim to the sum of $8 ,031 .

Commercial Arbitration Act 1984 had been
satisfied . That sub-section reads:

The Arbitrator then deducted the amount due
respondent from that due to the
appellants and awarded the latter the balance of
$ 1 , 194.17 . He also awarded the appellants
interest upon the balance and the costs of the
proceedings.
It takes little imagination to realise that by
this stage legal costs far exceeded the amount
recovered and possibly also the amount actually
in dispute. Not daunted by this fact the
respondent sought leave to appeal from the
award pursuant to s38 of the Commercial
Arbitration Act 1984 on the ground that there
was an error of law arising out of the award .
Because the application had not been filed in
time the respondent also sought an extension of
time for seeking leave to appeal . The
applications were heard by Rolfe J who allowed
them both and in addition upheld the appeal . In
his Honour’ s view there was an error of law
arising out of the award which required
correction . In addition his Honour was satisfied
that the respondent had satisfied the necessary
conditions under s 38(5) for the grant of leave .
Consequent upon the upholding of the appeal
Rolfe J made an order in lieu of the order made
by the arbitrator that the appellants pay the
respondent $1500 and made fresh costs orders
in respect both of the arbitration and the
proceedings before him .
The appellants then sought leave to appeal
from the decision of Rolfe J which leave was
duly granted by this Court . Because of the
minuscule amounts of money involved the
court made special orders to save the costs of
the parties appearing before it on yet another
occasion . Nonetheless by now the costs
involved in the proceedings are astronomical
compared with the amount in dispute .
The error of law upon which Rolfe J allowed
the appeal was the failure of the arbitrator to
allow interest on the progress payment. His
Honour pointed out that under the contract the
respondent had been entitled to that interest and
accordingly held that the Arbitrator had erred in
failing to add the appropriate amount of interest
to the progress payment of $6 ,000 .

“ (5) The Supreme Court shall not grant
leave under subs (4)( b) unless it considers
that:

to the

In their submissions counsel for the parties
devoted much attention to the question whether
his Honour had correctly concluded that the
conditions expressed in s 38(5) of the
Doyles Dispute Resolution Practice — Asia

( a ) having
regard
the
to
all
circumstances , the determination of the
question of law concerned could
substantially affect the rights of one or
more parties to the arbitration agreement ;
and

( b ) there is:

a manifest error of law on the face
of the award ; or

(i)

( ii ) strong evidence that the arbitrator

or umpire made an error of law and
that the determination of the question
may add , or may be likely to add ,
substantially to the certainty of
commercial law . ”
beyond
doubt that the purpose behind
It is
the sub-section was to reduce the ambit of
judicial supervision and review of arbitral
awards . In the present case real questions arise
as to whether either s38( 5)( a ) or ( b ) was
satisfied . It is convenient to act on the
assumption that sub-section (a ) was satisfied
and to concentrate attention on sub-section ( b).
The first question which then arises was
whether there was a manifest error of law on
the face of the award .
As I earlier pointed out there is no indication
in the award that the respondent in his claim or
the appellants in their counter-claim specifically
claimed interest . Indeed the award would
suggest to the contrary . If this is correct it is
difficult to understand how it could be said that
the failure to allow the claim which was not
raised in the pleading constituted an error of
law . Even if one treats a contract as having
been incorporated in the award , and I am in
considerable doubt about this , the position
remains unaltered . The simple position is that
no interest was claimed in the pleadings
referred to in the award and there was therefore
no failure by the arbitrator to deal with an
amount claimed . In short , the face of the award
revealed no error . Accordingly I am of opinion
that there was no basis upon which it could
have been concluded by his Honour that
s38(5 )( b)( i ) had been satisfied . This was the
primary ground upon which the learned Judge
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acted and in my opinion he was in error in so
doing .
His Honour also expressed the opinion that
even if he were wrong in this view it was clear
that s 38( 5 )( b )( ii ) had been established . There is
a difficulty with the reasoning process which
led his Honour to that conclusion insofar as his
Honour appears to have proceeded upon the
basis that if the facts which led to his
conclusion that there was a manifest error in
law did not support that conclusion they at least
demonstrated strong evidence of an error of
law . I do not think that conclusion is
supportable for the reason that I do not think
one can discern either an error or strong
evidence of an error from the terms of the
award itself . It may be that his Honour had in
mind evidence which was led before him to the
effect that the respondent said at some stage
during the arbitration that he wanted to claim
interest under cl 17(e ) of the contract in respect
of the progress payment . Nonetheless in my
opinion the combination of that evidence ,
which was quite unspecific , together with the
terms of the award do not provide strong
evidence of an error of law . I would , therefore ,
disagree with his Honour that the appellant had
satisfied the terms of s 38( 5 )( b )( ii ).
Of course the court is not confined to the
terms of the award when considering whether

an applicant for leave to appeal has satisfied
s38( 5 )( b)( ii ). That sub-section imposes two
conditions upon the grant of leave . First , strong
evidence of an error of law and , secondly , the
likelihood that the determination of the question
whether there was legal error will or may add
substantially to the certainty of the commercial
law .

It was this sub-section which was primarily
relied upon by the respondent , it being said that
there was strong evidence of an error
discernible from the whole of the record .
That error was the failure by the arbitrator to
add interest to the sum of $6 ,000 before
carrying out the balancing exercise in order to
determine the amount of the award . In this
respect it was submitted that as the respondent
was entitled to interest on the progress payment
under the terms of the contract it was
incumbent on the arbitrator to deal with the
respondent’ s claim in full before proceeding to
exercise his power to award interest under s 31
of the Commercial Arbitration Act 1984 which

H 80-070
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enabled the awarding of interest only in respect
of money which the arbitrator has determined
to award a party .

For my part I am unable to accept that an
arbitrator is obliged to follow the procedure
suggested by the submission . Nor do I think , as
his Honour did , that a failure to follow that
procedure constitutes an error of law .
The power to award interest which is
invested in the courts (see , for instance , s94 of
the Supreme Court Act ) and arbitrators is an
adjectival one which enables the tribunal , be it
court or arbitrator , to do more complete justice
between the parties than would otherwise have
been possible ( Pheeney v Doolan (1977 ) 1
NSWLR 601 at 613). It is not designed to
compensate the party for loss arising out of a
cause of action but to provide compensation for
the circumstance that money has been
outstanding to a party for a period of time. It is,
of course , trite that the power should be
exercised in a manner that achieves substantial
justice between the parties.

Save for observing that under s31 of the
Commercial Arbitration Act 1984 there is no
power to award interest upon interest there
would not seem to me to be any specific
procedure which should be followed by an
arbitrator when a claimant succeeds in its claim
and its opponent succeeds in a counter-claim .
In cases in which that occurs (and where there
is no contractual entitlement to interest ) it
would be open to an arbitrator , as it seems to
me , to award each party interest on the amount
it successfully claimed and then balance one
figure against the other . Alternatively , the
arbitrator may deduct the amount allowed to
one party from the amount allowed to the other
and award interest on the balance. The adoption
of one approach rather than the other would
not , in my view , involve error of law .

Is it different where one party is entitled to
interest upon part of the amount awarded
pursuant to the contract between the parties? I
think not . It would , in my view , have been
open to the arbitrator to allow the respondent
interest under s31 of the Commercial
Arbitration Act 1984 in respect of part of the
amount the respondent was held entitled to and
interest under the contract in respect of the
progress payment . Likewise interest could have
been awarded to the appellants under the Act
on the amounts to which they were found to be
© 1992 CCH International
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entitled . In those circumstances the ultimate
amount awarded would reflect the balance
between the two claims. Such an approach
would not , in my opinion , have involved error
of law .
The arbitrator did not adopt that approach but
the manner of his assessment led to an
identical , or substantially identical , result .
Indeed bearing in mind that interest awarded
under s94 of the Supreme Court Act ( which
provides the maximum allowable under s 31 ( l )
of the Commercial Arbitration Act 1984 ) at all
relevant times was no less than the contractual
rate of interest it may be that the arbitrator’s
approach led to a smaller award for the
appellants than might have resulted from the
adoption of the other approach . In these
circumstances I do not agree that the arbitrator
erred in law .

I would , in any event , reach the same
conclusion even if I had concluded that there
was strong evidence of an error of law because
I do not think it was open to his Honour to
conclude in the circumstances of this case that
the determination of the question would add , or
be likely to add , substantially to the certainty of
commercial law . Accordingly , I do not think it
was open to his Honour to grant leave to the
respondent to appeal . I would add the
observation that the manner in which the
Arbitrator dealt with the subject matter of
interest depended very much on the way the
arbitration was conducted with the consequence
that unless there was clear evidence before the
court as to the detail of the proceedings before
the Arbitrator it would be a matter of extreme

difficulty to conclude that he had adopted an
approach which demonstrated error of law .
In my opinion Rolfe J was wrong to grant
leave to the respondent and the appeal to this
Court should be allowed . I would propose that
the appeal be allowed and the judgment of
Rolfe J be set aside ; and in lieu thereof order
that leave to appeal from the decision of the
Arbitrator be refused with costs . The
respondent should pay the appellant ’ s costs of
the appeal to this Court and have a certificate
under the Suitors Fund Act in respect of those
costs.

Sheller JA: I agree with the orders proposed
by Clarke JA and the reasons he gives .
Samuels AJA: I am in general agreement
with what Clarke JA has written . I would
myself allow the appeal primarily because there
is nothing to establish , assuming (against my
own inclination ) that there was strong evidence
that the arbitrator made an error of law , that
determination of the question might satisfy the
final requirements of s38(5)( b)( ii ).

—

The appellants concede
see , for example ,
their written submissions in reply at p 3
that
the respondent made an oral claim for interest ,
that is , presumably , for interest under the
contract , during the course of the arbitration .
Assuming that the arbitrator rejected that claim ,
and was wrong in law to do so , he might have
done so on grounds whose identification and
correction would do nothing at all to add “ to
the certainty of commercial law’’ .

—

I agree with the orders which Clarke JA has
proposed .

[1)80-071] KEYWEST CONSTRUCTION GROUP PTY LTD v FOOTSCRAY HOLDINGS
PTY LTD t/a PREMIER COMMERCIAL CEILINGS
Supreme Court of Western Australia
Judgment delivered 4 September 1992
Full text of judgment below

—

—

Contract containing
Arbitration
Dispute between builder and sub-contractor
Interim award
arbitration clause
Arbitrator awarding net sum to sub-contractor —
Final award dealing only with costs — Costs awarded against builder — Builder applying
for leave to appeal against final award
Builder arguing costs should have gone against
Whether conditions for appeal met
Whether costs should have
sub-contractor
followed the event or been determined in another manner
Commercial Arbitration Act
1985 ( W A ) , sec 38( 5 ).
The arbitration arose out of a contract between the two parties for the installation of
ceilings in a building. The respondent/sub-contractor lodged various claims against the
appellant/builder for arbitration. The appellant also lodged several items in a counter -claim .

—

—

—

—
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The arbitrator decided the various claims in an interim award which awarded a net sum to the
respondent .
The arbitrator’s final award dealt only with costs. Although the arbitration was one of
“ unusual complexity ” , the arbitrator followed the normal rule that costs should follow the
event by awarding costs against the appellant. The arbitrator also ordered that owing to the
unusual complexity of the case , that the limits on the allowances provided in Items 13 and 14
of the Fourth Schedule of the Rules of the Supreme Court should be removed . Item 13
prescribes the costs allowable for getting a case up for trial . Item 14 prescribes limits on the
costs of counsel’s fees.
The possibility of making a cost order based on the issues won by the respective parties
was argued before the arbitrator but was rejected . The arbitrator did not give reasons in his
award for rejecting the possibility of apportioned costs.
The appellant applied for leave to appeal to the Supreme Court on the question of costs
alone . The appellant argued that this was a case that required the arbitrator to depart from the
normal rule on costs and that all of the costs should have been awarded against the respondent .
The appellant argued several factors supporting his view . First , that the appellant had made
an offer of compromise before the arbitration proceeded , which actually exceeded the final sum
awarded to the respondent . Secondly , that although the offer of compromise was made under
the wrong order, the offer impliedly included costs. Thirdly , that although the offer was made
on the wrong form , it nevertheless constituted an informal offer which could have significant
effects on the costs order .

The respondent countered the appellant’s submissions and also argued that the costs
award should be increased .
Held: leave to appeal granted .

1. By sec 38( 5 ) the Court could not grant leave to appeal unless it considered that a
question of law was involved which would substantially affect the rights of one or more of the
parties to the arbitration agreement . A decision on costs is a decision on a question of law , and
because the costs in this case exceeded $ 100 ,000 , the question could have substantially affected
the rights of the appellant.
2. The test to be applied when deciding to grant leave under sec 38( 5 )( a ) is the test
provided by Qantas Airways v Joseland & Gilling ( 1986) 6 NSWLR 327 . The Court’s discretion
in hearing an application for leave to appeal is general and without any limitation apart from
two limitations contained in sec 38( 5) .

3. The appellant’s argument regarding the significance of the offer of compromise was
strong. In the circumstances of the arbitration costs should have been apportioned in some
fashion between the parties. The arbitrator’s failure to give reasons in his award for rejecting
this possibility supported the conclusion that leave should be granted .
4. The arbitrator’s view that the scale should have been lifted was appropriate for Item
13, getting up the case for trial , but it was arguable that the scale was appropriate for the daily
fee to be allowed to counsel and should not have been lifted . Leave to appeal against the
arbitrator’s award was therefore granted to that extent .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

SR Boyle ( instructed by Clayton Utz ) for the appellant.
PR Shanahan ( instructed by Jackson Mcdonald ) for the respondent .
Before: Master Bredmcyer .
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Master Bredmeyer: This is an application
for leave to appeal against an arbitrator’ s
decision on the question of costs only . The
arbitration was between Keywest Construction
Group Pty Ltd , which I will refer to as Keywest
or the builder , and Footscray Holdings Pty Ltd
trading as Premier Commercial Ceilings , which
I will refer to as Premier or the sub-contractor.
The arbitration arose out of a contract between
these two parties for the installation of ceilings
in a building at Fremantle known as the
Queensgate Development .
The arbitration was in respect of various
claims lodged by Premier against the builder ,
but there are also some items of counterclaim
lodged by the builder against Premier . The
arbitrator , Mr Frederick McCardell , decided
the various claims in an interim award dated
30 March 1992 . The net result of that reward
was that the builder was required to pay
$81 , 171.62 to the sub-contractor . His final
award of 30 April 1992 dealt only with costs .
That award was made after hearing argument
which I am told covered all the matters argued
before me but with less legal technicalities . His
final award on costs was as follows:
( i ) I AWARD AND DETERMINE that
unless agreed , the claimant ’ s party-and party costs including the room hire and
reporting costs shall be taxed by a taxing
officer on the Supreme Court scale and paid
by the respondent .
By reason of the unusual complexity of the
case and because most of the evidence in
chief was presented in the form of written
witnesses ’ statements , the limits on all the
allowances in the Fourth Schedule of the
Rules of the Supreme Court shall be
removed .
( ii ) I AWARD AND DETERMINE that the
arbitrators’ costs which I hereby settle at
$28 , 100.00 shall be paid by the respondent .
This is an application for leave to appeal
against that costs order under s 38 ( 4)( b ) of the
Commercial Arbitration Act 1985. By s 38( 5 )( a )
of the Act , I should not grant leave unless I
consider that a question of law is involved
which would substantially affect the rights of
one or more of the parties to the arbitration
agreement . I consider that a decision on costs is
very much a decision on a question of law and
that as the costs in this case are said to involve
over $100 ,000 , the question could substantially
Doyles Dispute Resolution Practice — Asia

affect the rights of the builder who has been
ordered to pay those costs.
What test should be applied in deciding
whether or not to grant leave to appeal against a
question of law which substantially affects the
rights of one or more of the parties? Until
recently in this State , Masters , who normally
decide the question of leave , have followed the
guidelines set down by the House of Lords in
England in " The Nema” [ 1982 ] AC 724 at
742-3 per Lord Diplock . A case which usefully
sets out those tests is that of Commonwealth of
Australia r Thiess Contractors Pty Ltd 1991 1
ADRD ( Asia
Pacific) 1(80-016; ( 1991 ) 4
WAR 425 , a decision of Master White , as he
then was , which has been followed by Adams
M in Minenco Pty Ltd v Abigroup Contractors
( W A ) Pty Ltd ( 1991 ) 1 ADRD ( Asia
Pacific )
1J 80-033; ( 1991 ) 4 WAR 336 and by me in
Shire of Swan v Cooper & Oxley Construction
Co Pty Ltd , unreported judgment of
15 November 1991 . However , I think the
correct approach to follow now is that of
Qantas Airways v Joseland & Gilling ( 1986) 6
NSWLR 327 at 333:

•

•

“ We are not convinced that the statements
of Lord Diplock , based as they are on a
different background , are applicable to s 38
of our Act . The matters to which Lord
Diplock refers are important factors in
determining whether leave should be given .
But the exercise of the discretion conferred
by s 38 does not depend on whether the
claimant has made out a strong prima facie
case or fulfilled the other requirements to
which his Lordship refers. It is a discretion
to be exercised after considering all the
circumstances of the case .’’

That test was favoured by Seaman J in
Fastspan Buildings v Loretta , unreported ; SCt
of WA; Library No. 8031; 12 January 1990 ,
and by Miles CJ of the Supreme Court of ACT
in Parliament House Construction Authority v
Citra Constructions Ltd ( 1989 ) 93 ACTR 1 .
The Qantas Airways test has now been
followed enthusiastically by the Full Court of
Victoria in Leighton Contractors Pty Ltd v
Kilpatrick Green Pty Ltd ( 1991 ) 1 ADRD ( Asia
Pacific ) 1( 80-034. Ipp J in Forsayth NL v
Australasian Gold Mines NL & Anor ,
unreported ; SCt of WA ; Library No . 920420;
18 August 1992 , agreed with the test proposed
in Qantas Airways as followed by the Full

•
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Court of Victoria in Leighton Contractors . I
must follow the same test . Accordingly , my
discretion in hearing an application for leave to
appeal is general and without any limitation
apart from the two limitations contained in
s 38(5 ).
The sub-contractor won the arbitration in that
it was awarded $81 , 171.62 . The award of costs
was made in favour of the sub-contractor. The
costs thus followed the event which is the
normal costs order in court cases. Why , then , is
it said that the arbitrator erred in his decision on
costs ?
The builder’ s first argument is that the
arbitrator failed to take into account the
significance of the builder’ s offer to
compromise which was made on 7 November
1991. That offer to compromise , which is
included in the papers before me is headed
“ Offer of Compromise under Order 24 A ’ ’ . It
was an offer to compromise the claim of the
sub-contractor by paying to it a sum of
$80 ,000. The offer was made on 7 November.
The arbitration hearing took place on 11 , 12 ,
13, 14, 15 , 18 and 19 November and 12 , 13 ,
16 , 17 , 18 , 19 and 20 December 1991 . The
offer was expressed to be open for 28 days.
There was no mention in the offer of costs.
I have considered the builder’ s arguments on
the significance of this offer . They are that the
sub-contractor in this case really recovered less
than $81 , 171.62 in the award because that
award included a sum of $13,650 for variations
which was conceded by the builder’ s director ,
Mr Abrusci , in the course of cross-examination
in the respondent ’ s case , but which had not
previously been claimed by the sub-contractor
under the contract . That is , it had not been
made the subject of a progress claim under the
terms of the contract , nor had it been claimed
by the sub-contractor in the points of claim put
before the arbitrator. In other words , at the time
the offer of compromise was made by the
builder , this particular claim of $13 , 650 for a
variation was not in issue between the parties.

The builder’ s second argument concerns the
form of the offer . The offer was made under
O 24A of the Rules of the Supreme Court which
was the wrong order . It should have been made
under O 81 D which deals with proceedings
under the Commercial Arbitration Act 1985 .
Rules 12 to 15 provide for payments into court.
Under those rules , an offer of a payment

1180-071

in must be made on form 106 and must be
accompanied by a cheque paying the money
into court. Despite the fact that the offer was on
the wrong form , under the wrong order , the
builder says it impliedly included costs
because , by O 24 A r 10 , if an offer is accepted ,
the party accepting is entitled to receive his
taxed costs up to the date of acceptance. ( A
similar rule applies once an offer under O 8 ID
is accepted : see rule 13( 3) of that order . ) I think
that a powerful argument . The builder’s third
argument is that , although this offer was made
on the wrong form , it nevertheless should be
considered as an informal offer which could
have a significant effect on the costs order .
Four authorities were cited to me for this
argument .

I have considered the sub-contractor’s
arguments against these propositions and for his
view that the award obtained from the arbitrator
should really be increased by $45 ,000 which
was the amount of two bank guarantees given
by the sub-contractor to the builder which were
ordered to be released by the arbitrator to the
sub-contractor. I was not impressed by those
arguments . Weighing up all these arguments , I
consider that the builder’ s arguments on the

-

significance of the offer of compromise are
strong and in the exercise of my discretion I
propose to allow leave to appeal on this matter .

I consider that the builder has no justification
for saying that all of the costs should have been
awarded to him . After all , the sub-contractor
did win an award of $81 , 171.62 payable to it.
However , I think the builder has raised strong
arguments to support the contention that , in the
circumstances of this arbitration , the costs
should have been apportioned in some fashion
between the two parties. Numerous figures
have been presented to me based on different
ways of analysing the claim and counterclaim
to say which party won on which issue. I do not
think it is necessary for me to analyse all these
figures but I mention two analyses which
support my view that in the exercise of my
discretion leave should be granted to appeal on
this matter .
The sub-contractor’ s total claims amounted
to $711 , 434.15 , plus $13 ,650 claimed in the
course of cross-examining the builder’ s
witness.
The
sub-contractor
principal
succeeded in recovering $67 , 521.62 , plus
$13 ,650 equals $81 , 171.62 , which is about
© 1992 CCH International
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11 % of the total sums claimed . ( I do not accept
the sub-contractor ’ s view that the release to it
of the bank guarantees given by him should be
regarded as an award of another $45 ,000 . )
The smallness of that percentage may well give
cause for an arbitrator to look at which issues
were won by which party to see if an
apportionment of the costs based on the issues
won , might be just .
The other analysis of the figures is partly my
own . The contract as disclosed by p 26 ( in the
numbers with a rubber stamp) of the Papers for
the Master was for $900 ,000 . Prior to the
arbitration $758 , 662 had been paid , leaving a
balance $141 , 338 prima facie owing to the
sub-contractor . Two of the major claims of the
sub-contractor were for variations to the
contract $68 , 197 plus additional items to the
bill of quantities $98 ,973 ( items 6 and 7 of the
re-amended points of claim ). These two sums
when added to the $141 , 338 , which I have
mentioned , approximately total $308 , 416
which was a major component of the total
claim ( see p 87 papers). The sub-contractor
recovered from the arbitrator $72 , 394 for
variations to the contract ( which included the
$13 ,650 already mentioned ). So it would
appear from this sum recovered that the
sub-contractor won on this issue . However ,
although the sub-contractor was awarded
$72 , 394 for variations to the contract , the
builder was awarded $148 , 380 against the
sub-contractor for variations to the contract . So
on that particular issue , the builder succeeded
on its counterclaim to a much greater extent
than the sub-contractor , so that a net sum of
$75 ,986 for variations was due by the
sub-contractor to the builder. If variations to
the contract was the only issue in dispute
between the two parties , an appropriate costs
award might be some apportionment of the
costs because the sub-contractor won to the
extent of about $72 ,000 , whereas the builder on
his counterclaim won to the extent of about
$148 ,000 . An appropriate award might be that
the builder pay the sub-contractor’ s costs of
proving his claims to the extent of $72 ,000 ,
and that the sub-contractor pay the builder’ s
costs of proving his claim to $148 ,000.
Another appropriate award might be that the
sub-contractor pay the builder ’ s costs on the
difference between those two figures . Another
possibility is that each party should bear its
own costs on that issue . Another option is to
Doyles Dispute Resolution Practice — Asia
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say that the builder won that issue overall , but
put that fact to one side for a moment , as it may
be counterbalanced by another issue ( or issues )
won by the sub-contractor .
One claim clearly won by the sub-contractor
was $49 ,593.53 on the remeasured bill of
quantities. He should get his costs for winning
that issue.
Another claim made by the sub-contractor
was under para 8 of the reamended points of
claim . That was the claim that the progress of
the works was delayed by acts and defaults of
the builder in that the builder had sacked
someone which led to a strike , which meant no
work could be done and the sub-contractor
claimed $24 ,484 for wages paid out during that
period . That claim failed . Another claim , in
paras 10 and 11 of the points of claim was for
additional costs of bank guarantees , about
$2 ,000 , and that claim also failed .
The remaining claim by the sub-contractor in
para 12 of the points of claim was a major one
of $295 , 521.59 for damages for delays caused
by the builder ( item 12 of the re-amended
points of claim ) . That claim failed totally . But
at the same time , the builder counterclaimed for
liquidated damages , i .e . for the late completion
of the work due to the fault of the subcontractor , and that claim was for 10
weeks- two days at $22 ,000 per week equals
$228 ,800 . That counterclaim also failed
completely . The total hearing of the arbitration
took 19 days . I do not know how much time
was devoted to the question of damages for
delays , but given the substantial claim and
counterclaim , I assume that quite some time
was devoted to it . Given that both the claim and
counterclaim failed , it might be appropriate that
each party bear its own costs on that issue .
I am told that the possibility of making a
costs order based on issues won by each party
was argued before the arbitrator. Unfortun ately , he has not given the court and the parties
the benefit of his reasons for rejecting these
arguments and awarding all the costs to the
sub-contractor . His lack of reasons makes it
easier for me to conclude , in the exercise of my
discretion , that this is a matter on which leave
should be granted to appeal .
The final matter concerns the arbitrator’ s
decision that the scale of fees laid down in the
Fourth Schedule of the Rules should be lifted .
I repeat his reasons on that point:
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“ By reason of the unusual complexity of the
case and because most of the evidence- in chief was presented in the form of written
witnesses statements , the limits on all the
allowances in the Fourth Schedule of the
Rules of The Supreme Court shall be

removed . ”

The major items in the Fourth Schedule are
items 13 and 14. Item 13 , getting up a case for
trial , is $6 ,000 for the first $25 ,000 of the value
of the subject matter, plus 2% for the balance
thereof . If the subject matter is taken as the
value of the claim , $711 ,000 or say $724 ,000 if
I add the $13,650 , then the maximum fee is
$6,000 for the first $25 ,000 plus 2 % of
$700 ,000 equals $14 ,000 equals total $20 ,000.
Item 14 deals with counsel ’ s fees . It allows a
maximum of $6 ,000 under (a ) counsel’ s fee on
trial , which covers some preparation and the
first day . It allows a maximum of $2 , 000 for
counsel’ s fees on each successive day . As I
have said , this trial went 19 days so the
maximum fees for counsel allowable by item
14 of the scale is $6 ,000 for the first day plus
18 x $2 ,000 equals $42 ,000. I understand that
this case was argued by Mr P. Fyfe for the
successful sub-contractor . He is a partner in the
firm of Jackson McDonald admitted in 1984. It

was argued by Mr S. R . Boyle , for the builder,
a partner of Clayton Utz admitted to the bar in
1979. I understand that both counsel practice in
arbitration work and are skilled in it .
I can accept the arbitrator’ s view that the
case was of unusual complexity , given the large
sums involved , and the many claims. I can also
understand that extra work was involved in
obtaining witnesses ’ statements in written form
and tendering them as such . That is a useful
device which may impose extra preparation
time which should produce some saving of
court time . Nevertheless , I consider the
complexity was over facts rather than over facts
and law . In the exercise of my discretion , I
consider that the arbitrator’ s view that the scale
should be lifted is appropriate for item 13 ,
getting up the case for trial , but I think it
arguable that the scale is quite appropriate for
the daily fee to be allowed to counsel and
should not have been lifted . I therefore propose
to grant leave to appeal against his award , to
that limited extent.
I will hear the parties on the orders which
will flow from these reasons. I realise that some
amendment may be necessary to the proposed
grounds of appeal to comply with the terms of
my leave.

[1( 80-072] SABEMO (SA ) PTY LTD v AIW ENGINEERING PTY LTD
Supreme Court of South Australia
Judgment delivered 24 September 1992
Full text of judgment below

—

—

Builder and subcontractor
Arbitration
Assessment of damages — Misconduct
referring a dispute to arbitration Arbitrator rendering award in favour of subcontractor
Subcontractor failing to prove amount of loss Arbitrator basing quantum of damages
on his own assessment — Builder appealing against award Subcontractor applying for
Whether an arbitrator can make his or her own assessment as to
leave to cross -appeal
Whether such an assessment
quantum of damages if quantum not proved in evidence
constitutes misconduct What time limit applies to applications for leave to cross appeal
Commercial Arbitration Act 1986 ( SA ) , sec 38 .

—

—

—

—

—

—

—

—

-

A dispute arose between a builder and a subcontractor over claims relating to variation
and delay costs incurred by the subcontractor . The builder cross-claimed , pursuant to the
parties9 contract , for costs incurred by the late completion of the works. The dispute was
referred to arbitration.

The parties’ contract contained a procedure requiring a release to be entered into by the
subcontractor upon the completion of the project. This release related to any claims by the
subcontractor against the builder arising under the contract . Such a release was entered into
by the subcontractor . However, it specifically exempted the claims which were referred to
arbitration. The contract also set out a procedure for the documentation of costs relating to
claims resulting from any delays in the project .
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The arbitrator delivered an award in favour of the subcontractor on the basis of one of its
variation claims. In the award the arbitrator conceded that the subcontractor had not proved
the costs incurred by it in relation to the variation. The arbitrator , however , was satisfied that
the claim was made out and thereby awarded damages on the basis of his assessment of the
circumstances. The arbitrator rejected the delay claim associated with the variation as the
subcontractor had not complied with the contractual procedures.

-

In rejecting the builder’s cross claim the arbitrator found that the subcontractor’s
contractual release was a bilateral release of all contractual claims except those reserved for
arbitration In addition the arbitrator found that the builder was estopped from pursuing its
claim as its conduct in negotiating the arbitrated claims constituted a representation to the
subcontractor that it had abandoned any damages action. The subcontractor , according to the
arbitrator, by participating in the arbitration had suffered a detriment in reliance on that
representation.

.

The builder, with the leave of the Court , appealed against the award claiming that the
arbitrator had erred in law by:
(a ) assessing the amount of the variation claim after having rejected evidence from the
subcontractor as to its quantum;
( b) determining the quantum of the variation claim without the requisite proof of the costs
incurred being presented by the subcontractor;
(c ) failing to properly construe the release documents; and
(d ) finding there was estoppel by representation

.

The subcontractor contested these claims and also sought leave to appeal against the
award The subcontractor submitted that the arbitrator had erred in law by not making an
assessment in relation to the delay claim associated with the variation. The builder challenged
the application for leave claiming that it was made too late This challenge was made on the
basis that applications for leave should be made within the time prescribed for instituting a
cross appeal under the Supreme Court Rules. In response, the subcontractor argued that the
delay was justified as the subcontractor was in receivership and the receiver had required time
to consider the award.

.

.

-

Held: appeal allowed ; subcontractor’s claim struck out , builder’s claim remitted back to
arbitration; and leave to cross appeal dismissed.
1 There was no evidence presented for assessing the costs of the subcontractor’s claim ,
therefore the arbitrator must have made his own assessment of what the costs may , or could
have been , without a necessary foundation in the evidence. The arbitrator had erred in law and
those errors arose out of the award. Furthermore, there was misconduct on the part of the
arbitrator , who had made his assessment without giving the appellant the opportunity of being
heard as to the basis which he proposed to adopt.
2. There was no basis for the conclusion that the release was a mutual release by the
parties.

.

-

3. At no time did the appellant ( the

“ builder ” )

represent to the respondent ( the

“ subcontractor ” ) that it had no claims against it under the contract. The respondent did not

at any time seek such an intimation before it gave the release. Even if there had been a relevant
representation , participation in an arbitration to resolve claims made by the builder could not
have been regarded as a detriment in the relevant sense.
4. The delay in applying for leave to appeal was understandable and not unreasonable.
5. The Supreme Court Rules should not be interpreted in the way suggested by the
appellant ( the “ builder ” ) as it must be acknowledged that the decision to appeal may be made
for different reasons than a decision to cross appeal (obiter ).

-

Doyles Dispute Resolution Practice — Asia

•Pacific

80-072

80,954

Sabemo (SA) Pty Ltd v AIW Engineering Pty Ltd
(1992) Doyles DR Reps (Asia •Pacific) $ 80- 072 ( Mullighan J )

6. The arbitrator did not make an error of law in relation to the subcontractor’s delay
claim .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

RF Floreani and RJ Karutz ( instructed by Fisher Jefferies ) for the appellant.
BJ Jenner and SM Palyga ( instructed by Lynch & Meyer ) for the respondent .
Before: Mullighan J .
Mullighan J: The appellant appeals by leave
on questions of law arising out of the award of
an Arbitrator who had been appointed pursuant
to a building contract between the parties to
resolve various issues which had arisen
between them . The respondent seeks leave to
appeal with respect to other aspects of the
award . The Arbitrator has indicated that he will
abide the outcome of the appeal and the
proposed cross appeal .
The appellant was the builder of a large
building known as the Mark Oliphant Building
at Science Park at Bedford Park ( “ the
Project ” ). The respondent carried on business
as a fabricator and supplier of steel . By a
building sub-contract dated 1 st May 1990 , the
respondent agreed to fabricate and install the
structural steel wall and roof frames of the
project and to perform other work as the
sub-contractor of the appellant . Disputes arose
between the parties with respect to claims made
by the respondent for variations and delay .
They were referred to Arbitration . The
Arbitrator was appointed and conducted the
Arbitration from 21st October 1991 to 1st
November 1991. He made an award on 19th
December 1991 which embraced , inter alia , the
wall frame tolerances variation . The defendant
had claimed $72 ,023.26 and the Arbitrator
awarded $50 ,000.00. The appellant appeals
against the award of that amount . Also , the
Arbitrator decided that a release which had
been given by the respondent was a bilateral
release and the appellant complains , on this
appeal , that the Arbitrator failed to properly
construe the release. Other grounds of the
appeal are raised by an Amended Supplementary Notice of Appeal . They relate to other
findings and conclusions made by the
Arbitrator.
It is necessary to briefly describe the nature
of the issues which arose concerning the wall
frames. The respondent alleged that the
drawings were deficient to the extent that
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certain cleats on wall frames were to be bolted .
However , the engineers of the Project and the
appellant required the respondent to weld them .
The respondent claimed that to be a variation
resulting in entitlement to the costs of the
variation and some delays. The appellant
rejected those contentions and maintained that
it was always clear that welding was required .
The respondent also claimed that the wall
frames which were delivered and installed on
site were required to be erected with a tolerance
as to straightness which was far more restrictive
than was required by the specifications thereby
causing additional work and delays for which a
claim was made . That claim was also disputed .
The Arbitrator rejected the claims of the
respondent except that he decided that the
respondent was entitled to the tolerances
variation . The respondent claimed $72 ,023.66
which was particularized as follows:

—

Labour 2 men 9 hours $33.93
Scissor Lift
Agreed Rate 9 hours $60.00
Consumables Agreed Amount
Claim per Bay
Claim for 59 Bays

$

610.74

$ 540.00
$
60.00
$1.220.74
$72 ,023.66

In the award the Arbitrator recited the history
of this claim , the discussions between the
representatives of the parties and the
submissions to the Architect of the Project .
Eventually the respondent formulated the claim
in the amount of $72 ,023.66 but the appellant
always maintained that the amount was
unreasonable and had to be substantiated .
Despite the appellant informing the respondent
that it had “ given insufficient reasons and
substantiation for ” the claim , the respondent
provided no further particulars of the amount or
basis for the calculation and declined to do so .
The Arbitrator expressed his conclusions as
follows:

—
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“ My view is that the quantum aspects of the
claim were not properly pursued by the
Sub-contractor, and that the Sub-contractor
had to do a great deal more to prove its costs
in the arbitration . First , the Sub-contractor
had to establish what was allowed , or what
should have been allowed for the work
which was specified , and , on Mr . Furler’ s
evidence , this information was available ,
although the amount of detail contained in
his tender estimate was not made known in
the hearing . Mr . Cawkwell said that in the
estimate ‘only minor work ’ was allowed to
get the frames straight , but , without
quantification , this statement was of little
assistance.
Secondly , having established what was
allowed for the work which was specified ,
the Sub-contractor then had to show that the
amounts which were allowed were reason able ; Finally , the Sub-contractor , to prove
the actual cost of the variation work , had to
establish the cost of erecting and plumbing
the wall frames , bay by bay , around both
buildings , by reference to site records.
Further , taking into account the actual work
methods on the site the Sub-contractor
would have to identify the costs which were
the subject of the Cleats Variation , and costs
of inefficient and remedial work which were
properly to the Sub-contractor’ s account . If
all of this had happened , then there would
have been the basis for a measurement of
the actual cost of the variation , which is the
requirement of Clause 10.19.
Instead , the Sub-contractor relied on the
proposition that the work to achieve the
more stringent tolerances required 2 extra
welders and 1 extra lift , on each bay for 1
day , and , that this was part of the extra
resources that Mr. Furler put on to the
project. This, according to Mr . Cawkwell
was the average requirement , for each bay
over the whole project , and Mr. Holliday
said that it was a ‘consensus’ emerging from
the relevant discussions . However , there
was little to back up this assertion , and ,
measured in relation to an obligation to
prove costs it was a poor effort , as was the
use of hire rates and charge and rates which
were suspect
a matter that I dealt with
earlier in discussing the Cleats Variation .
In the arbitration , the Builder said that there
was no agreement as to the value of the

Tolerances Variation , and in my view the
Sub-contractor failed to prove its costs’’ .
The appellant does not complain about any
of those findings and conclusions , and accepts
that the Arbitrator correctly described the
obligation of the respondent to prove the
quantum of its claim .
The appellant does complain about the way
in which the Arbitrator resolved the issue of
quantum . The Arbitrator went on to say:

—

“ However , as I have said the work was a
variation , and the Sub-contractor has an
entitlement , and I am left with no alternative
but to make my own assessment; my assessment must be arbitrary , to some extent , but
following Chief Justice Bray I take into
account ‘all the contingencies , probabilities ,
and chances involved ’ .

My assessment is that the Sub-contractor
should be compensated for the Tolerances
Variation in the sum of $50 ,000.00 and that
is my determination . The assessment does
not arise out of a particular arithmetic
exercise ; rather , it is based on an assessment
of the extent to which the Sub-contractor’ s
estimate of the value of the work may be
tainted by a need to recover from what was
clearly a project with emerging financial
problems , and by the inclusion of work
which was actually involved with the
welding of end verticals , as well as work
necessary to overcome the Sub-contractor’s
own deficiencies , both in relation to the
frames , and the fascias , in the early period .
The Builder warned me against ‘guessing’ ;
I say that this is not a guess but a best
assessment that I can make in the
circumstances’’ .
He did not disclose the basis of his estimate
in his award or during the course of the
arbitration .
The grounds of the appeal against this part of
the award are:

—
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“ 1 . that the Arbitrator erred in law in
assessing the costs of the wall frame
variation after having rejected evidence led
by the respondent as to the quantum of the
variation .

2. that the Arbitrator erred in law in
determining an entitlement to the costs of a
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variation without finding that the respondent
had proved those costs ” .

In resolving the issues raised by these
grounds , it is important to keep in mind the
terms of the contract between the parties as it
bears upon variations . Cl . 10.17 provides ( inter
alia ) that the parties must endeavour to agree
upon the value of a variation . Cl. 10.19
provides that if agreement is not achieved , as
was the case here , the respondent had to keep
and present in such form as the appellant may
require a proper record of the cost of the work
together with supporting evidence . This clause
goes on to provide for the various matters to
which the appellant was obliged to have regard
in determining the value of the work involved
in the variation . These obligations are imposed
upon the respondent for an obvious reason . The
appellant was entitled to know precisely what
costs and expenses had been occasioned by a
variation and at a time when they could be
checked and evaluated . Compliance with these
obligations was all the more necessary where
the respondent was involved in other activities
in the Project contemporaneously . It was
required to isolate all costs and expenses
occasioned by the variation from the costs and
expenses occasioned by the supply of other
materials or work it was supplying or
undertaking in the Project . The Arbitrator
found that the respondent did not discharge
those obligations at any time before , or indeed
during the hearing of , the Arbitration . A
consequence is that the appellant was denied
the opportunity of establishing whether all or
part of the costs and expenses were due to the
variation or any other cause.
Mr . Floreani , for the appellant , contended
that having found that the respondent had failed
to prove the costs occasioned by the variation ,
there was no basis for an award in favour of the
respondent. The Arbitrator was not entitled to
make an assessment without a proven factual
basis and in doing so he fell into error .
Mr. Jenner , for the respondent , argued that it

was established that there had been variations
which necessarily involved some cost and
expense to the respondent . The Arbitrator
acknowledged in his reasons that “ on the
evidence there was a great deal of rework
required , including the application of ‘massive’
amounts of heat , to get the frames into their
correct position ” . The case for the respondent
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as to the actual costs was presented on the basis
that the parties had agreed the amount of those
costs at the amount claimed but it appears that
the Arbitrator rejected that contention . Mr.
Jenner contended that the evidence disclosed
the method adopted by the respondent in
costing the variation and as it had been
established that there was a sound basis for the
variation , there was sufficient evidence upon
which the Arbitrator could make his assessment
of the claim . His conclusion that the respondent
“ had to do a great deal more to prove its costs ”
should be interpreted as meaning to prove all of
its costs and the finding that the respondent had
“ failed to prove its costs ” should be read in
the same way . On Mr . Jenner 's argument , the
correct understanding of the findings and
approach of the Arbitrator, is that he considered
that a cost had been established but was not
proved to be to the extent claimed and ,
consequently , all he has done is to make his
best assessment which , nevertheless , is based
upon the evidence . I do not think there is any
basis to interpret the findings and conclusions
of the Arbitrator or his approach to the
assessment in that way . To my mind he
expressed himself clearly and unequivocally .
He accepted the variation , but the cost had not
been proved . The appellant had sought details
of the costing and its basis , but they had not
been provided before or even during , the
Arbitration .

The Arbitrator appears to have based his
approach , at least to some extent , upon the
decision of Bray C .J . in Taylor Woodrow
International Ltd . v. The Minister of Health
(1978 ) 19 S . A .S. R . 1 . In that case , Bray C . J .
was concerned with the approach which should
be taken to determining the losses incurred by
reason of delay . He accepted that although it is
not appropriate to apply the common law rules
relating to damages for breach of contract to
measure the ambit of a builder’ s right to
recover loss or expense under the clause of the
building contract he was considering , the value
of the right should be ascertained by the normal
common law rules for assessing damages which
involved weighing various contingencies: see
p. 12. He referred to the observations of
Vaughan Williams L .J . in Chaplin v. Hicks
[ 1911] 2 K . B. 786 at p . 792 including the
following:

—

“ I do not agree with the contention that , if
certainty is impossible of attainment , the
© 1992 CCH International
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damages for a breach of contract are
unassessable ... I only wish to deny with
emphasis that , because precision cannot be
arrived at , the jury has no function in the
assessment of damages ... In such a case
[ where it is difficult to apply definite rules ]
the jury must do the best they can , and it
may be that the amount of their verdict will
really be a matter of guesswork . But the fact
that damages cannot be assessed with certainty does not relieve the wrong-doer of the
necessity of paying damages for his breach
of contract ” ,
and went on to say that those remarks apply to
the calculation of the amount due under the
contract for delay and :

—

“ it must be estimated by the architect or by
the Arbitrators , if the matter is left to them ,

as a jury would have estimated it after
having taken into account all the
contingencies , probabilities and chances
involved . If it is incapable of precise
estimate , nevertheless a general estimate
must be attempted ” ( p . 13) .
That case was concerned with the usual
problem of uncertainty of various contin gencies. No such issue was before the
Arbitrator. He was concerned with lack of
proof , not contingencies. The problem
confronting the respondent was not only lack of
proof of the costs of the work actually incurred
by the respondent because of the variation , but
also the inability to value those costs and to
isolate the work occasioned by the variation
from other work undertaken by the respondent
in the Project . It seems clear that what the
Arbitrator did was to conclude that some cost
must have been incurred by the variation , but
the evidence did not permit him to find what
that cost was or its value . In those
circumstances Mr . Floreani contended that the
Arbitrator was not permitted to make an
estimate. If the costs were not proved then no
award could be made . That approach was
adopted in Tate & Lyle Food & Distribution Ltd .
v. Greater London Council & Anor . (1981 ) 3
All E . R . 716 where Forbes J . declined to make
any allowance for managerial time incurred in
certain work . He accepted that such time would
have been expended and that it would be
difficult to quantify . However , he concluded
that appropriate records could have been , but
were not , kept and consequently there was no
Doyles Dispute Resolution Practice — Asia

evidence as to the time actually spent . He went
on to say :

—

am satisfied that this head of
damage can properly be claimed , I am not
prepared to advance into an area of pure
speculation when it comes to quantum . I
feel bound to hold that the plaintiffs have
failed to prove that any sum is due under
this head . ” ( p . 721 )
“ While I

In my view , that is the approach which
should have been adopted by the Arbitrator and
support for that view is to be found in the
decisions of the Court of Appeal in Annie Fox
& Ors . v . P .G . Wellfair Ltd . ( In Liquidation )
(1981 ) 2 Lloyd ’s Rep . 514 . Here , the
Arbitrator heard the evidence and the final
submissions of counsel. The appellant’ s
counsel made it clear that his submission was
that there was no proof of the costs of the
variation or their value and the Arbitrator could
not guess what the position might be . The
Arbitrator gave no indication that he proposed
to make an estimate or as to what that estimate
might be . In Annie Fox the role of an Arbitrator
in an arbitration of this nature was discussed .
Denning M . R . said , at pp . 521-522:

•Pacific

—

“ There are some arbitrations in which the
arbitrator is expected to form his own
opinion and act on his own knowledge

without recourse to evidence given by
witnesses on either side: such as an
Arbitrator who is to decide as to whether
goods are up to sample , see Mediterranean
& Eastern Export Ltd . v. Fortress Fabrics
( Manchester ) Ltd . ( 1948 ) 81 LI . L. Rep . 401 ;
( 1948 ) 64 T . L. R . 337 . But there are other
arbitrations in which the arbitrator is
expected to receive the evidence of
witnesses and the submissions of advocates
and to be guided by them in reaching his
conclusion: such as arbitrations on shipping
contracts or on building contracts . In such
cases the arbitrator is often selected because
so that he
of his knowledge of the trade
can follow the evidence and the
submissions. But he must act judicially . He
must not receive evidence in the absence of
the other party , and so forth . In the present
case if the defendants had been represented I
have no doubt that the plaintiffs ’ experts
would have been cross-examined so as to
throw doubt on their findings and on their
opinions: and the defendants would have

—
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called experts to support the line of
cross-examination . The Arbitrator would
then have been able to form a judgment
based on evidence other than his own ” .

—

At p . 528 , Dunn L. J . said:

—

“ It is well established that where an
arbitrator hears evidence in the absence of
either or both parties , his award will be set
aside on the ground of misconduct , unless
perhaps it can be shown that the evidence
would not have affected the award ( see
Walker v. Frobisher , ( 1801 ) 6 Ves. Jun . 69a ;
re Brock , ( 1864) 16 C . B .( N .S. ) 403 where
it was held that the principle applied to
mercantile as well as legal arbitration;
O ' Connor v Whitlaw , [ 1919 ] 88 L . J . K . B.
1242; Royal Commission on the Sugar
Supply v. Trading Society Kwik - Hoo-Tong ,
( 1922) 38 T . L . R . 684; and Eastcheap Dried
Fruit Co. v. N .V . Gebroeders Catz
Handelsvereeniging , [1962 ] 1 Lloyd ’ s Rep.
283). On the analogy of those cases , it
seems to me that an expert arbitrator should
not in effect give evidence to himself
without disclosing the evidence on which he
relies to the parties , or if only one to that
party . He should not act on his private
opinion without disclosing it . It is
undoubtedly true that an expert arbitrator
can use his own expert knowledge . But a
distinction is made in the cases between
general expen knowledge and knowledge of
special facts relevant to the particular case ” .

.

He went on to say , at p . 529:

—

“ If the expert Arbitrator , as he may be
entitled to do , forms a view of the facts
different from that given in the evidence
which might produce a contrary result to
that which emerges from the evidence , then
he should bring that view to the attention of
the parties ” .

O’ Connor L . J . expressed the view that an
Arbitrator could not come to a conclusion by ,
in effect , giving evidence to himself in
contradiction to the evidence of witnesses. To
do so was a grave miscarriage of justice: see
p. 533. These observations have been applied
and adopted in this country : see Motrix Supplies
Pty . Ltd . v. Bonds & Kirby ( Victoria Avenue )
Pty . Ltd . per Giles J . ( unreported , N .S . W . ,
12th September 1990 ) .
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Clearly in the present case the Arbitrator was
of the second type discussed by Denning M . R .
in Annie Fox ( supra ). He could not use any
special knowledge to make good any deficiency
in the evidence . If he had a basis for an
estimate, he should have disclosed it and given
the appellant’ s counsel the opportunity of
meeting it with argument.
I reject the argument of Mr . Jenner that even
on this basis , no error of law has been
established as there was evidence upon which
the assessment could be made. In my view ,
there was no evidence and the Arbitrator must
have made his assessment upon his own view
of what the cost may , or could have been ,
without a necessary foundation in the evidence .
The appellant has made good these grounds of
appeal . The Arbitrator erred in law and these
errors arose out of the award . Furthermore ,
there was misconduct on the part of the
Arbitrator , in making the assessment without
having given the appellant the opportunity of
being heard as to the basis which he proposed
to adopt . “ Misconduct ” , in this sense , is a
technical expression used to denote irregularity :
Motrix Supplies ( supra ) at p . 18 .
The third and fourth grounds of appeal are:
“ 3. That the Arbitrator erred in law in
failing properly to construe the release
documents.
4. That the Arbitrator erred in law in
finding that there was estoppel by
representation on a clear indication of
estoppel by representation . ”
The issue arises in this way . Cl . 10.34.01 of
the subcontract provides that the appellant may ,
prior to the Date of Final Certificate , direct the
respondent to furnish to the appellant a final
statement of all its claims against the appellant
under the subcontract or otherwise. Cl .
10.34.02 provides that within a reasonable time
thereafter , the appellant shall issue the
respondent with a Final Account showing the
final amount payable to the respondent which
“ shall be binding on all parties unless the
[ respondent] gives notice ... that dispute or
disagreement has arisen ” . If such notice is not
given the respondent shall execute and deliver
to the appellant a release in a specified form .
The form of the release is to be found in
appendix E of the sub-contract . When the Final
Account passed between the parties , the
respondent executed a release substantially in

—
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the required terms , save that it reserved to the
respondent the right to make its claims which
became the subject of the arbitration . The
appellant then paid the final amount due . The
terms of the release are as follows:

—

agrees that the total
moneys due under or in any way arising out
of the said Subcontract or the Project are
$638 ,027.30 ( subject to resolution of the
direct and indirect costs of outstanding AIW
Engineering variation claims as outlined in
our letter of 17th June 1991 ).
The Subcontractor acknowledges that upon
payment of the sum of $9 , 221.20 ( which
excludes retention ) the same is accepted as
the final payment (subject to resolution of
the direct and indirect costs of outstanding
AIW Engineering variation claims as
outlined in our letter of 17 th June 1991 ) due
to the Subcontractor connection with the
said Subcontract or the Project and Sabemo
(SA ) Pty Limited agrees to pay retention in
accordance with the said Subcontract and
the Subcontractor hereby releases and
forever holds harmless Sabemo (SA ) Pty
Limited from all liabilities claims damages
expenses and costs ( subject to resolution of
the direct and indirect costs of outstanding
AIW Engineering variation claims as
outlined in our letter of 17 th June 1991)
howsoever arising out of the said
relationship between the Subcontractor and
Sabemo (SA ) Pty Limited whether such
liabilities claims damages expenses and
costs be direct or indirect or consequential
past present or future certain or contingent
ascertained or not ascertained and whether
for monies payable pursuant to the said
Subcontract or liabilities claims damages
expenses or costs arising out of said
relationship to the intent that all issues and
questions between the Subcontractor and
Sabemo ( SA ) Pty Limited arising of the said
relationship which might but for these
presents arise at any time shall be finally
settled ( subject to resolution of the direct
and indirect costs of outstanding AIW
Engineering variation claims as outlined
in our letter of 17 th June 1991 ) and
Subcontractor agrees to indemnify and keep
indemnified Sabemo (SA ) Pty Limited for
all such liabilities claims damages expenses
and costs (subject to resolution of the direct
and indirect cost outstanding AIW
“ The Subcontractor
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Engineering variation claims as outlined in
letter of 17 th June 1991 ).
The Subcontractor hereby certifies that:
( 1 ) All wages and allowances which
become due and payable to all
employees who were at any time
engaged on the works under the said
Subcontract have been paid in full , and
( 2) All
Statutory
requirements ,
including but not limited to long service
provisions , public liability and workers
compensation
insurance
premiums ,
taxation
requirements
and
any
superannuation
and
redundancy
requirements have been paid in full. ”
The appellant made a claim for liquidated
and ascertained damages for alleged late
completion of the works in the sum of
$138 ,920.00 and for work associated with
packers for the wall frames in the sum of
$34 , 177.50. This latter claim is said to arise
because that work was contained in the
specifications but not performed . The
respondent did not become aware of the claims
by the appellant for liquidated damages and for
work specified but not performed , until the
appellant ’s Points of Defence in the Arbitration
were received . The Arbitrator concluded that
the release given by the respondent was , in
effect , a mutual release and that if he was
wrong in that conclusion , the appellant was
precluded from making its claims as it was
estopped by representation . He expressed his
reasons as follows: —
“ The Sub-contractor says that the Builder
cannot make these claims , because of the
Release document , and ! agree with the
Sub-contractor . There are specific words in
the Release document which in my view
have clear meaning and they are that ‘all
issues between the Sub-contractor and
Sabemo arising out of the said relationship
... shall be finally settled . . .’ . Even if I am
wrong in my interpretation of these words ,
there is a clear indication of estoppel by
representation , and , in my view there was a
representation that the Builder would make
no further claims against the Sub-contractor ,
and a reliance on that representation by the
Sub-contractor to its actual and potential
detriment . The actual detriment would arise
if the Sub-contractor accepted less in the
final account than it considered appropriate
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for all of the variation and delay claims ,
on the basis of that there would be no
counterclaims , and , in my experience this is
a common occurrence in settling final
accounts on building projects. There is no
doubt that once Mr Holliday became
involved the Sub-contractor was acutely
aware of the requirements of the Contract in
relation to notices , and the bundle of
documents which became Exhibit C .46 is
ample evidence of this; and it is likely that
the delay claims , in particular , notified in
this period were compromised in a
settlement negotiation where the parties may
well have mutually abandoned their
respective rights to prolongation costs and
liquidated damages.
The potential detriment lies in the arbitration
process itself , both as to its costs , and the
uncertainty of the outcome , and it may be
that if the Sub-contractor had known that it
was going to be faced with a substantial
counterclaim , backed by the in - house
expertise which the Builder could utilise in
bringing the counterclaim to arbitration ,
then the Sub-contractor may well have
sought an alternative method of resolving
the disputes.
The Builder said that the Release document
was unilateral and did not constitute an
agreement , and it was no more than a
procedural and accounting device , which
according to Mr Sandrini allowed the
Builder to be certain that there would be
no further claims against it by the
Sub-contractor. I disagree with both these
propositions. First , the Builder signed the
letter with which the Release form was
enclosed , and the Sub-contractor signed the
Release form . There was an offer,
acceptance and consideration , and I find it
difficult to accept a proposition that the
Release document was unilateral , binding
only the Sub-contractor . Secondly , if the
Builder wants the Release document to be
only a procedural device to finalise the
accounting , then the Builder would need to
give some attention to the actual words used
in both the document itself , and in Clause
14.35 . Finally in the closing address the
Builder said that the Sub-contractor did not
include extension of time claims in matters
to be excepted from the Release . In my
view this statement is wrong , and does not

^
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reflect the understanding between the parties
at the relevant time ” .
It may be seen that the Arbitrator considered
that the words:

—

” ... all issues and questions between the
Sub-contractor and Sabemo (SA ) Pty . Ltd .
arising out of the said relationship which
might but for these present arise at any time
shall be finally settled ”

were decisive of the nature of the transaction
embodied by the release . In my view , he fell
into error in that approach . The release was
clearly the act of the respondent pursuant to its
obligation under the sub-contract. It was a
condition precedent to payment by the appellant
of the final amount due to the respondent
pursuant to the sub-contract . The release was
required so that the appellant would not be
faced with claims arising under the contract
made subsequent to the payment of the amount
due pursuant to the Final Account as may be
seen from the terms of the release. The words
thought to be significant by the Arbitrator were
taken , by him , out of the context . What the
respondent gave was a release from all
“ liabilities , claims expenses and costs ” ,
subject to the stated exceptions , of the
respondent against the appellant . The words
relied upon by the Arbitrator were prefaced by
the words “ to the intent ” and necessarily mean
that “ all issues and questions ” between the
parties , that arose out of claims by the
respondent “ shall be finally settled ” . It is trite
that a release is an act of one of the parties to a
contract: see Halsbury' s Laws of England , 4th
Ed . , Vol . 9 , p. 411 . The release did not purport
to embrace any claims which the appellant may
have against the respondent . Those claims arise
out of Cl. 10.13 of the sub-contract which
provides that where the respondent shall fail to
substantially complete the works by the time
provided in the sub-contract , it shall pay
or allow to the appellant liquidated and
ascertained damages at the rate specified in the
contract . Such a liability is independent of any
amounts due to the respondent by the appellant
under the sub-contract .
There was no basis for the conclusion that
the release was a mutual release by the parties .
The Arbitrator seems to have taken the view
that the steps taken by each of the parties ,
namely the formulation of the Final Account ,
the execution of the release and the payment of
© 1992 CCH International

8- 10-92

Sabemo (SA) Pty Ltd v AIW Engineering Pty Ltd
(1992) Doyles DR Reps ( Asia Pacific) U 80-072 ( MullighanJ )

•

the amount due to the respondent , constituted a
fresh contract presumably containing terms and
conditions which compromised all outstanding
claims between the parties apart from those
excepted in the release . That appears from his
reasons where he says:

—

“ First , the Builder signed the letter with
which the Release form was enclosed , and
the Sub-contractor signed the release form .
There was an offer, acceptance and con sideration , and I find it difficult to accept a
proposition that the Release document was
binding
only
on
unilateral ,
the
sub-contractor’ ’ .

Those procedures cannot establish a fresh
contract of such a nature . The giving of the
release was a requirement pursuant to the
sub-contract and nothing more or less. In my
view , the third ground of appeal is established .

I turn to the fourth ground . The Arbitrator
does not specify in his reasons the conduct of
the appellant which he thought constituted the
representation giving rise to the estoppel . It
seems that he may have thought that the part
played by the appellant in negotiating the
various claims of the respondent constituted
such conduct and that delay claims were
subsumed in the amount stated in the Final
Account . He said that both parties “ may well
have mutually abandoned their respective rights
to prolongation costs and liquidated damages ” .
Also , it appears that he may have regarded the
Final Account , the acceptance of the release
and the subsequent payment to the respondent
as the representation . In my view , there was no
basis for any of these conclusions. At no time
did the appellant represent to the respondent
that it had no claims against it under the
sub-contract . The respondent did not at any
time seek such an intimation before it gave the
release.

Upon the assumption that such a
representation had been made , the Arbitrator
took the view that there could not be an
estoppel unless the respondent relied upon it to
its detriment . He found such a detriment to be
in the arbitration process itself . In my view ,
even if there had been a relevant representation ,
participation in an arbitration to resolve claims
made by the builder could not be regarded as a
detriment in the relevant sense . To establish an
estoppel , the respondent had to show that when
it gave the release it had the expectation or
Doyles Dispute Resolution Practice — Asia
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assumption that the appellant would not make
claims for liquidated and ascertained damages
arising out of the respondent’ s delay in
completing the works , that the appellant
induced that expectation or assumption and that
the respondent gave the release in reliance of it .
Probably it would be necessary for the
respondent to also establish that the appellant
intended that the respondent so act: see Waltons
Stores ( Interstate ) Limited v. Maher & Anor
( 1988 ) 164 CLR 387 . There is no basis for any
such conclusions in the evidence before the
Arbitrator or by way of inference from the
circumstances in which the release was given
and acted upon . The appellant also makes out
the fourth ground of appeal .

I now turn to the application of the
respondent for leave to cross appeal . That
application was filed on 5th March 1992 . The
respondent wishes to appeal against the Award
on grounds which are said to be questions of
law . namely , that the Arbitrator erred in law in
failing to allow and/or make an assessment of
the delay costs arising from the tolerance
variation , and including the amount of the
assessment and an award of interest. The
application was opposed .
The award was made on 19 th December
1991 . The appellant applied for leave to appeal
on 2 nd January 1992 and leave was granted on
8th January 1992 . The Notice of Appeal was
filed and served on 14th January 1992.
R . 95.04 of the Supreme Court Rules provides
that where a respondent wishes to appeal , he
shall file a notice of cross appeal within 14 days
of the service of the Notice of Appeal on him .
The Rules do not expressly provide for the time
within which an application for leave to cross
appeal should be made but I have proceeded on
the basis that , at the latest , it should have been
made within the time prescribed for instituting
a cross appeal , in this case by 28th January
1992. I accept the evidence contained in the
affidavits of the respondent’ s solicitor and Mr .
Weise for the purpose of this application . Mr .
Weise is an accountant and was appointed by
the Commonwealth Bank of Australia , which is
the mortgagee in possession of the assets of the
respondent , as its agent for that purpose . He
took possession of the assets on 28th January
1992. He became aware of the Award on 29 th
January 1991 and obtained a copy of it on 3rd
February 1992. He then sought information
from officers of the respondent . He had many
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other pressing duties with regard to the
respondent as well as other matters in his
capacity as a registered liquidator and chartered
accountant . Having considered the Award and
after making his enquiries , he made an
appointment to discuss the award with the
respondent ’ s solicitors on 4th March 1992.
Having done so, he gave instructions to cross
appeal . In all the circumstances , the delay
between 28th January 1992 and 5 th March
1992 is understandable and not unreasonable .
Mr. Weise had come to the matter without any
knowledge of the arbitration or the Award and
obviously needed time to become sufficiently
informed to make a decision as to the attitude to
be taken to the appellant’ s appeal and as to
whether to cross appeal . I would not wish to
give the impression that persons in the position
of Mr . Weise need not pay attention to time
limits and may expect extensions of time to be
granted merely because they are not fully
appraised of the affairs of the company whose
assets they are administering . However , in this
case , the subject matter of the arbitration was
complex and there does not appear to have been
any undue dilatoriness on the part of Mr .
Weise . I have not overlooked that before Mr .
Weise was appointed the respondent was aware
that the appeal had been instituted by the
appellant and took no action with respect to the
cross appeal. However , the subsequent action
of the Commonwealth Bank , in appointing Mr.
Weise , tends to suggest that the financial
position of the respondent was such that during
the period between the making of the award
and the appointment of Mr . Weise , the
respondent may not have seen any advantage in
a cross appeal or may not have had sufficient
resources to undertake such an appeal . In the
circumstances the delay should be excused .
I have not thought it necessary to decide
whether , under the Rules, a party waiting to
cross appeal is obliged to seek leave within the
same time limitation as a party who wishes to
appeal , as is contended by Mr . Floreani . I am
inclined to the view that the Rules should not
be interpreted in that way as it must be
acknowledged that the decision to appeal may
be made for different reasons than a decision to
cross appeal. In all the circumstances , I grant
the necessary extension of time for leave to
institute the cross appeal.
However , whether leave should be granted is
another question . Pursuant to s. 38( 4)( b ) of the
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Commercial Arbitration Act 1986 , leave is
required . In order to obtain leave the
respondent must establish that there is a
question of law which arises out of the Award
itself which is fairly arguable , which raises a
question of substance and which ‘' touches the
effect of any question of law , any possible
error , or the decision that the arbitrator actually
made ” : Pioneer Concrete ( S .A. ) Pty . Ltd . v.
Jennings Group Ltd . ( 1991 ) 161 LSJS 332 per
Cox J . at pp . 334-335. In that case , Cox J .
drew attention to the difficulty facing a Judge
on the hearing of such an application in truly
assessing these matters at that stage of the
proceedings . With those observations in mind
and because the appellant’ s appeal was to
proceed , I decided to hear full argument on the
merits of the cross appeal before deciding
whether leave should be granted .
The first issue on the proposed cross appeal
relates to the decision of the Arbitrator rejecting
what is described as the prolongation claim
made by the respondent in the sum of
$84 ,013.90. That claim is for the delay caused
by the work associated with the Tolerances
Variation . The respondent sought an award of
an extension of 20 days and the prolongation
costs which I have mentioned . The Arbitrator
rejected the claim as he took the view that the
respondent had not complied with Cl. 9.01 and
Cl . 9.01 a of the sub-contract. These clauses are
in the following terms:
” 9.01 If progress of the Sub-Contract
Works is delayed by any cause or causes
beyond the control of the Sub-Contractor
including any act ( other than an instruction
by the Builder as to a Variation default or
omission on the part of the Builder in a
manner which might reasonably be expected
to result in a delay in the Head Contract
Works reaching Practical Completion under
the provisions of the Head Contract the
Sub-Contractor shall , if he desires to claim
an extension of time for completion of the
Sub-Contract Works , as soon as practicable
and in any event not later than ten ( 10) days
after the cause of delay arose give a notice
in writing to the Builder stating the nature ,
the cause and where possible , the extent of
the delay ” .
” 9.0 la No extension of time shall be
granted in respect of the Date of Practical
Completion except in the case of actual
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delay or delays to an activity which is
critical to the maintenance of progress to the
carrying out of the Works so as to achieve
completion of the Works by the date of
Practical Completion and approved by the
Superintendent under the Head Contract
Conditions ” .
The Arbitrator took the view that to comply
with these clauses , the respondent had to
produce a ‘‘diagrammatic critical path
programme ” and it did not do so. He went on
to say:
‘‘In fact , the Sub-contractor’ s position is
very difficult to understand because the
requirements of [9.01a ] are so clear . The
Sub-contractor was receiving contractual
advice at the relevant time , and the issues
of concurrency and criticality were there to
be addressed , as well as the problems
associated with the fact that the variation
work and the specified work was proceeding
simultaneously .

—

Instead of a delay analysis based on a
critical path programme developed from the
original contract programme and updated as
the work proceeded , the Sub-contractor put
forward a delay analysis that Mr Holliday
described as ‘academic ’ but which , in
my view , contained a strong element of
arith - metic ‘sleight -of -hand ’ , saying little
more than if you add 60 man days to a task
being undertaken by 3 crews of 2 men per
crew , and the number of crews cannot be
increased , then you add 20 days to the job
programme !
Of course there was no reason why the
Sub-contractor could not have met the
requirements of Clause [ 9.01a ] in the
arbitration , because it was within the
Sub-contractor’ s capability to establish the
critical path in the original programme , then
develop an as- built programme showing the
critical path through that programme , and
measuring the effect of the delays associated
with the Tolerances Variation in that
programme . The Sub-contractor chose not
to do this , and the only programming
information which was presented to me in
chart form was Mr Holliday ’s document ,
which the witness described as ‘only a
working paper’ ( Exhibit C . 52) , and Mr
Furler’ s chart ( Exhibit C . 49 ) which was an
Doyles Dispute Resolution Practice — Asia
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inadequate attempt to establish the absence
of significant concurrency between the three
delay claims which were brought to the
arbitration , prepared by the witness only a
few days before the hearing , from memory ,
and without reliance on contemporaneous
documents . ”

Mr Jenner contended that the Arbitrator erred
in law by characterizing as a prerequisite to
such a claim an obligation on the respondent to
provide a diagrammatical critical path
programme . I do not think the Arbitrator
interpreted Cl . 9.01a in that way . What the
clause provides is that no extension shall be
granted except in the case of actual delays or
delays to an activity which is critical to the
progress of the carrying out of the entire works
embraced by the sub-contract . There was an
obligation on the respondent to establish that
the delay caused by the tolerance variation was
critical in that sense . A suitable way of
discharging that obligation is by the provision
of such a programme. It is all the more suitable
because of the obligation of the respondent
under Cl . 14.22 to prepare and produce , in
consultation with the appellant , a programme
for the execution of all of the works and to
review and update that programme when called
upon to do so. The reason for this provision is
obvious . Such a programme enables those
responsible for supervising the entire project to
ensure that the work of all sub-contractors is
carried out efficiently and effectively . It is
difficult to see how the respondent could
discharge the onus imposed upon it by
Cl . 9.01a without the sort of programme which
the Arbitrator obviously thought was necessary ,
even though the provision of such a programme
is not specifically required by the clause . Mr .
Jenner’ s argument necessarily involves reading
the Arbitrator ’ s reasons in an unduly narrow
way . In my view he has done no more than
appreciate the obligation of proof cast upon the
respondent by Cl . 9.01a and to conclude that
such obligation was not discharged . Even if I
am wrong in that conclusion and decision of the
Arbitrator was an error in law arising out of the
award , it is not an error which raises a question
of substance as the Arbitrator found that the
respondent had not proved that the delays were
critical to the maintenance of the progress of
the entire works.
*

In view of the conclusions which I have
reached as to the appeal with respect to the
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tolerances variation , it is unnecessary to
consider the cross appeal with respect to the
refusal to award interest.
The consequence of these conclusions is that
the cross appeal could not succeed and
I dismiss the application for leave .
It remains to consider what should be the
consequences of the conclusions which I have
reached with regard to the appeal . The errors in
law which have been established arose out of
the award . Pursuant to s. 38( 2 ) of the Act , on
appeal , the award may be confirmed , varied ,
set aside or remitted to the Arbitrator for
reconsideration together with the court ’ s
opinion on the question of law . Where there
has been misconduct on the part of the
Arbitrator , the award may be set aside wholly
or in part: s. 42.
Mr. Jenner contended that the award with
respect to the tolerances variation should be
remitted so that the Arbitrator could make a
determination in accordance with the evidence
or alternatively I should call for a report from
him explaining the basis of his award of
$50 ,000. I do not think either of those courses
is appropriate. The arbitrator found that the
evidence did not establish the claim and that
there had been ample opportunity for the
respondent to adduce the evidence required to
prove the claim . In the circumstances , it is not
appropriate to remit that part of the award
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for further consideration . Without further
evidence , the Arbitrator would have to come to
the same conclusion , namely that the claim had
not been proved . A report by him would not be
of any assistance . The proper course is to vary
the award by setting aside that part of it .
The award , in so far as it relates to the
rejection of the appellant’ s claim for liquidated
and ascertained damages , must be regarded
differently . It was denied by the respondent but
rejected by the Arbitrator because of his
decision as to the effect of the release and his
conclusion that there was an estoppel by
representation . Consequently , it has not been
considered by the Arbitrator on its merits in the
sense that the Arbitrator has not made a
determination with respect to the claim . The
Arbitrator did express some conclusions as to
the appellant ’ s claim and as to the respondent’ s
defence to the claim . However , they lack
sufficient detail to enable the claim to be solved
on appeal by varying the award . The award
must be remitted to the arbitrator so that he may
reconsider the claim in light of the opinion
which I have expressed as to the release and the
question of estoppel.

I allow the appeal . I extend the time for the
application for leave to institute the cross
appeal but I refuse leave to the respondent to
cross appeal . I shall hear the parties as to the
terms of the orders which should be made .
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