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4
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6
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MALAYSIA
Arbitration Act 1952
Section

Legal Profession Act 1976
Paragraph
80-024
80-007

6
13
22

Section
Generally

Paragraph
80 007

-

80-007

UNITED KINGDOM
Arbitration Act 1979
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Section
6
26

Doyles Dispute Resolution Practice — Asia

80-002

•Pacific
r

-

5 2-92

80,301

1990- 1991 CASES REPORTED
.

HI80-000]

..

.

WHITE CONSTRUCTIONS (NT) PTY LTD v MUTTON & ANOR
Supreme Court of the Northern Territory
Judgment delivered 5 August 1988
Full text of judgment below
Leave to appeal
Discretion to grant leave
International arbitration
Exclusion
No
Parties accepting arbitrator' s award as “ final and binding”
agreement
Plaintiff making
communication between parties on exclusion of right to appeal
application for leave to appeal Whether there was an exclusion agreement and , if so ,
whether it was entered into after the commencement of the arbitration Whether leave to
Commercial Arbitration Act 1985 ( N T ) , sec. 38( 2 ); 38( 5 );
appeal should be granted
40( 1 ); 40( 6 ).

—

—

.

.

.

—

—

—
—

—

—

—

The plaintiff and second defendant were parties to an arbitration in respect of which
interim and final awards were made The arbitrator accepted nomination on the understanding
that the award be accepted by both parties as final and binding. Both parties agreed to this
condition There was no communication between the parties which raised the exclusion of the
right to appeal. However , each party knew that the other had agreed to the conditions sought
by the arbitrator.
The plaintiff made an application for leave to appeal against the arbitrator’s
determination under sec. 38(4)( b) of the Commercial Arbitration Act 1985 Section 38(5)
provided that appeals on questions of law may not be granted unless the Court considers that,
having regard to all the circumstances, the determination of the question could substantially
affect the rights of one or more of the parties to the arbitration agreement
The second defendant submitted that there was in force an agreement under sec 40(1) of
the Act, excluding the right of appeal under sec 38(2) Section 40(6) provided that an exclusion
agreement shall be of no effect unless it was entered into after the commencement of the
arbitration in which the award was made It was submitted that, bearing in mind the
communications in writing between the arbitrator and each of the parties, the Court should
find that there had been an agreement in writing between each of the parties, so as to satisfy
the statutory requirement
The plaintiff submitted that there was no exclusion agreement in writing between the
parties It was submitted that the Act specifically allowed for appeal on questions of law and
that that right should not be taken away unless the provisions of the Act were strictly complied
with The plaintiff contended that the arbitrator had made four errors of law, two of which
involved the construction of the contract between the parties.
Held: judgment for the plaintiff
1 The plaintiffs right to appeal was not excluded , as the statutory requirement that there
be an agreement to exclude appeal in writing between the parties had not been met. That each
party entered upon or continued the arbitration process knowing that it and the other party
had agreed that the award be “ final and binding” may have amounted to an exclusion
agreement between them, but it was not an agreement in writing between them.
2 If parties agreed to accept an arbitrator’s award as “ final and binding” , they exclude
the qualified right under sec 38(2) Although preferable, it is not necessary that the terms of
the agreement incorporate specific reference to such of sec 38(2) and 39(1)(a) as the parties
seek to exclude from operation
3 Under the Act, arbitration was deemed to have commenced if a dispute had arisen and
a party had given notice or taken any other step contemplated by the arbitration agreement
with a view to referring the dispute to arbitration
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4. The guidance offered in Pioneer Shipping v. BTP Tioxide (“ The Nema") (1982) A.C.
724 at p. 742 is of great assistance when considering similar circumstances in an application for
leave to appeal . That is, where a question of law involves the construction of a “ one-off 9 9 clause,
“ leave should not normally be given unless it is apparent to the judge upon a mere perusal of
the reasoned award itself without the benefit of adversarial argument , that the meaning
ascribed to the clause by the arbitrator is obviously wrong". However, those circumstances are
not to be regarded in isolation from all of the circumstances of the case.
[ Hendnote by the CCH INTERNATIONAL LEGAL EDITORS ]

G . Hiley Q.C. for the plaintiff .

P. Bracher for the defendant .
Before: Martin J .

Martin J.: This is an application for leave to
appeal under the Commercial Arbitration Act
1985 ( N .T. ) , sec . 38(4)( b). Subject to leave
being granted , an appeal lies to this Court on
any question of law arising out of an award:
sec. 38( 2). The Court is, however, not to grant
such leave if there is in force an “ exclusion
agreement ” : sec. 40. That section reads as
follows:

“ 40( 1 ) Subject to this section and section
41(a) the Supreme Court shall not , under
section 38(4)( b) , grant leave to appeal in
relation to a question of law arising out
of an award; and
( b ) no application may be made under
section 39( 1 )(a) in relation to a question
of law ,

if there is in force an agreement in writing
( in this section and section 41 referred to as
an ‘exclusion agreement’ ) between the
parties to the arbitration agreement which
excludes the right of appeal under section
38(2) in relation to the award or , in a case
falling within paragraph ( b) , in relation to
an award to which the determination of the
question of law is material .
(2) An exclusion agreement may be
expressed so as to relate to a particular
award , to awards under a particular
arbitration agreement or to any other
description of awards , whether arising out
of the same arbitration agreement or not .
(3) An agreement may be an exclusion
agreement for the purposes of this section
whether it is entered into before or after the
commencement of this Act and whether or
not it forms part of an arbitration agreement.

80-000

(4) Except as provided by subsection ( 1 ) ,
sections 38 and 39 shall have effect

notwithstanding anything in an agreement
purporting

—

(a) to prohibit or restrict access to the
Supreme Court; or
( b) to restrict the jurisdiction of the

Court .
(5) An exclusion agreement shall be of no
effect in relation to an award made on , or a
question of law arising in the course of , an
arbitration being an arbitration under any
other Act.
(6) An exclusion agreement shall be of no
effect in relation to an award made on , or a
question of law arising in the course of , an
arbitration under an arbitration agreement
which is a domestic arbitration agreement
unless the exclusion agreement is entered
into after the commencement of the
arbitration in which the award is made or, as
the case requires, in which the question of

law arises.

(7 ) In this section ‘domestic arbitration

agreement’ means an arbitration agreement
which does not provide, expressly or by
implication , for arbitration in a country
other than Australia and to which neither
(a ) an individual who is a national of , or
habitually resident in , a country other
than Australia; nor
( b) a body corporate which
is
incorporated in , or whose central
management and control is exercised in ,
a country other than Australia,

—

is a party at the time the arbitration
agreement is entered into . ”
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Section 41 of the Act has no application in
this case. The first defendant is the arbitrator
whose award is the subject of these
proceedings. Apart from appearing to be
excused from further attendance he has not
taken part in the proceedings thus far . I doubt
that he should have been joined . The plaintiff
and second defendant were the parties to an
arbitration in respect of which interim and final
awards have been made . The second defendant
says that there is in force an agreement in
writing between it and the plaintiff which
excludes the right of appeal under sec . 38( 2) , in
relation to the award made in the arbitration
under the Act: sec. 40( 1 ) . It is common ground
that there was an arbitration between the
parties, which was a domestic arbitration (sec.
40(6) and (7 )), and there is no dispute that the
Act applies.
The plaintiff says that there is no exclusion
agreement in writing between the parties. That
issue was argued before me as a preliminary
point , together with the issue as to whether or
not leave should be granted in the event that the
plaintiffs view as to the alleged exclusion
agreement was found to be correct .

If the plaintiff is correct and leave is granted ,
the appeal will then be heard .
The documents evidencing the alleged
agreement are twofold and in identical terms.
They comprise letters written to each of the
plaintiff and the second defendant by the
arbitrator . The first two paragraphs are as
follows:
“ The president of the Master Builders '
Association has nominated me to act as
arbitrator to hear and determine the disputes
or differences that have arisen between the
above- named parties.

I accept such nomination on the clear
understanding that my award as arbitrator
will be accepted by both parties as final and
binding and that the costs of , and incidental
to the submission reference and award will
be paid by the party or parties to the
disputes or differences in such sum or sums
as the arbitrator shall decide. ”
The remainder of each letter deals with the
fees to be paid to the arbitrator for his services,
incidental expenses , application by the
arbitrator of the deposit paid by the party
invoking the arbitration , the payment of the
Doyles Dispute Resolution Practice — Asia

arbitrator’ s costs as to time of payment and as
between the parties, including in the event of
settlement prior to the publication of the award .
Below the arbitrator’ s signature to each letter
are typed the words “ I agree to the above
conditions ” with a space for signature and a
date
18 April 1986, which I consider was
the date of the letter . On the day fixed by the
arbitrator , by those letters , for the preliminary
conference , 26 May 1986, the original of the
letter addressed to the second defendant was
signed on behalf of the second defendant , and
handed to the arbitrator on its behalf .

—

The plaintiff s agent also signed , in the space
provided on the letter addressed to it , on 8 May
1986 and delivered it to the arbitrator . When is
not certain , although it is not doubted that that
occurred on or before the commencement of the
preliminary hearing.
The position as at 26 May 1986 was that the
arbitrator nominated to act had received a
document from each party , one at least only on
that day , in which they each had separately
signified expressly to him in writing that they
agreed to his conditions of acceptance of the
nomination .

The communications between the arbitrator
and each of the parties to the arbitration were
between them . There was no communication in
relation to the conditions to apply to the
arbitrator’s appointment as between those
parties. In particular there was no
communication in writing between those parties
which raised in any way the exclusion of the
right to appeal . It would , however, be
reasonable to infer that each party knew that the
other had agreed to the conditions of
acceptance sought by the arbitrator .

The two questions which arise for
determination on the preliminary point are
whether there was an exclusion agreement and ,
if so, was it entered into after the
commencement of the arbitration ?
Despite extensive research by counsel and
my own , no authority has been found which
assists in determining the first question in the
context of arbitration legislation . The second
defendant contends that the legislation is
designed to facilitate people in business having
their disputes resolved quickly and finally .
Reference was made to sec . 28 of the Act ,
which provides that unless a contrary intention
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is expressed in an arbitration agreement , the
award made by the arbitrator shall , subject to
the Act , be final and binding on the parties to
the agreement , and the condition sought by the
arbitrator that his award be “ accepted by both
parties as final and binding". The argument
proceeds upon the basis that , bearing in mind
the object of the Act , and the communications
in writing between the arbitrator and each of
the parties to the arbitration , the Court should
find that there had been concluded an
agreement in writing , not just as between the
arbitrator and each of them , but as well as
between each of the parties so as to satisfy the
requirement that there be an agreement in
writing between the parties .
The plaintiff says that although the object of
the Act is to enable people to make agreements
that their disputes will be referred to arbitration
in the expectation of having them determined
expeditiously , inexpensively and without resort
to the courts , the Act specifically allows for
appeal on question of law and that that valuable
right is not to be taken away unless the
provisions of the Act are strictly complied with .
Attention is drawn to sec . 40(4) providing that ,
except as provided for in subsec . ( I ) , sec. 38
shall have effect notwithstanding anything in an
agreement purporting to prohibit or restrict
access to the Supreme Court , or to restrict the
jurisdiction of the Court .

It seems to me that the word “ agreement" in
subsec . (4) has a wider application than the
agreement in writing between the parties
referred to in subsec . ( 1 ), and that it may
encompass the condition sought by the
arbitrator and agreed to by the parties that his
award be accepted by both parties as final and
binding . This subsection also serves to
emphasise that it is only an agreement strictly
within the meaning of subsec . ( 1 ) which will
attract the statutory effect .
The statutory power granted to parties to
arbitration , to agree to exclude the operation of
a statutory right to appeal or to seek leave to
appeal is, so far as research shows , unique. It is
an enabling power which takes into account the
objects of arbitration and the commercial or
businesslike attitude inherent in resort to that
process. It may also be designed to overcome
the difficulties which arise as to whether it is
contrary to public policy to have an agreement
to oust the jurisdiction of the courts (as to
which see generally Windeyer J . in Felton v .
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Mulligan & Anor ( 1971 ) 124 C . L. R . 367 at pp .
385 and 386). Both parties referred to Clarke v .
Earl of Dunraven (1897 ) A .C. 59 , the second
defendant relying upon it and the plaintiff to
distinguish it . I have found it helpful to look at
the decision of the Court of Appeal , “ The
Satanita" , reported in (1895 ) P. 248 , which
was affirmed in the House of Lords. The

appellant had entered his yacht for a race on
condition that he would obey and be bound by
certain rules , by one of which the owner of any
yacht , disobeying or infringing any of them
was liable “ for all damages arising therefrom".
In breach of one of the rules the appellant 's
yacht ran into and sank a yacht of a fellow
competitor which had been entered upon the
same conditions.

The first question to be answered , and the
only one relevant in these proceedings, was
whether there was a contract between the two
yacht owners. In the Court of Appeal Lord
Esher M . R . put it this way:
“ Was there any contract between the
owners of those two yachts? Or it may be
put thus: Did the owner of the yacht which
is sued enter into any obligation to the
owner of the other yacht , that if his yacht
broke the rules, and thereby injured the
other yacht , he would pay damages? It
seems to me clear that he did ; and the way
that he has undertaken that obligation is
this. A certain number of gentlemen formed
themselves into a committee and proposed
to give prizes for matches sailed between
yachts at a certain place on a certain day ,
and they promulgated certain rules , and
said: ‘If you want to sail in any of our
matches for our prize , you cannot do so
unless you submit yourselves to the
conditions which we have thus laid down .
And one of the conditions is , that if you do
sail for one of such prizes you must enter
into an obligation with the owners of the
yachts who are competing , which they at the
same time enter into similarly with you , that
if by a breach of any of our rules you do
damage or injury to the owner of a
competing yacht , you shall be liable to
make good the damage which you have so
done.’ If that is so , then when they do sail ,
and not till then , that relation is immediately
formed between the yacht owners . There are
other conditions with regard to these
matches which constitute a relation between
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order to be a competitor. But when the
owner of the Satanita on the one hand , and
the owner of the Valkyrie on the other ,
actually came forward and became
competitors upon those terms , I think it
would be idle to say that there was not then ,
and thereby , a contract between them ,
provided always that there is something in
the rule which points to a bargain between
the owners of yachts. Under rule 24: ‘If a
yacht , in consequence of her neglect of any
of these rules , shall foul another yacht , or
compel other yachts to foul , she shall forfeit
all claim to the prize , and shall pay all
damages.’ To whom is the owner of that
yacht to pay those damages? He cannot pay
them to the club, nor do I think the club
could recover them . The true and sensible
construction is that he must pay the owner
of the yacht fouled .’’

each of the yacht owners who enters his
yacht and sails it and the committee; but that
does not in the least do away with what the
yacht owner has undertaken , namely , to
enter into a relation with the other yacht
owners, that relation containing an
obligation .

Here the defendant , the owner of the
Satanita , entered into a relation with the
plaintiff Lord Dunraven , when he sailed his
yacht against Lord Dunraven’s yacht , and
that relation contained an obligation that if ,
by any breach of any of these rules , he did
damage to the yacht of Lord Dunraven , he
would have to pay the damages / ’
At p . 260 Lopes L.J . said:

“ As to the first question , I have no doubt
that there was a contract . Probably a
contract with the committee in certain cases,
but also a contract between the owners of
the competing yachts amongst themselves ,
and that contract was an undertaking that the
owner of one competing yacht would pay
the owner of any other competing yacht
injured by his yacht all the damages arising
from any infringement or disobedience of
the rules.
In my opinion , directly any owner entered
his yacht to sail , this contract arose; and it is
clear that the owners of the Valkyrie and the
Satanita did enter their respective yachts and
did sail.’’
Rigby L.J . said (at p. 262):
“ The first question is that of contract or no
contract . It appears to me that all that is
necessary to constitute a contract between
the yacht owners is to bring home to each of
them the knowledge that the race is to be
run under the Yacht Racing Association
rules, and that they , the one and the other,
deliberately enter for the race upon those
terms. In this case we have a written
document, signed by each yacht owner,
which , if there were any doubt at all , would

In the House of Lords , Lord Halsbury L .C .
had no doubt that the two yacht owners had an
agreement with each other (at p. 62) . At p . 63
Lord Herschell said:
“ The effect of their entering for the race ,
and undertaking to be bound by these rules
to the knowledge of each other , is sufficient ,
I think , where those rules indicate a liability
on the part of the one to the other, to create
a contractual obligation to discharge that
liability .’’
The remainder of their Lordships agreed .

Although not expressly referred to in the

reasons given in the House of Lords, it is plain
from the judgments in the Court of Appeal that
the obligation of each yacht owner to the other
arose from their conduct in taking part in the

render it abundantly clear that he was
perfectly well aware of the bargain he was
entering into. In no other way than that does
it appear to me to be material .

regatta under conditions known to them both
prior to doing so. It was not the written entry
forms of themselves that established the
liability . Here the agreement to exclude appeal
must be in writing between the parties . Their
agreements with the arbitrator do not meet that
statutory requirement. That each party entered
upon or continued the arbitration process
knowing what it and the other party had agreed
with the arbitrator may amount to an agreement
between them , but it is not an agreement in
writing between them .

The contract did not arise with any one ,
other than the managing committee , at the
moment that the yacht owner signed the
document , which it was necessary to sign in

The plaintiff also argues that even if the
agreement between each of the parties and the
arbitrator amount to an agreement in writing
between the parties, it is not an agreement
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which excludes the right of appeal under sec .
38( 2) in relation to the award . The words used
in the arbitrator’ s letters are:

“ I accept such nomination on the clear
understanding that my award as arbitrator
will be accepted by both parties as final and
binding . ”

Unless a contrary intention is expressed in an
arbitration agreement , the award made by an
arbitrator shall , subject to the Act , be final and
binding on the parties to the agreement: sec.
28 . No contrary intention appears from the
arbitration agreement. Clause 32(d ) of the
building contract entered into between the
plaintiff and second defendant expressly
provides that the award made by the arbitrator
under the arbitration provisions of that contract
shall be final and binding on those parties. On
any view of the law , that agreement was
entered into before the commencement of the
arbitration . For an exclusion agreement in
respect of a domestic arbitration to be valid , it
must be entered into after the commencement
of the arbitration (sec. 40(6)) , a subject to
which I will return .

On the present assumption that the purported
exclusion agreement was entered into after the
commencement of the award , does it exclude
the right of appeal under sec . 38( 2)? I do not
think it would be right to approach this question
on the basis that either the arbitrator or the
parties to the arbitration were ignorant of the
provisions of the Act. They would know that
no appeal is provided for on questions of fact
and thus to agree that the award would be final
and binding cannot be interpreted as being a
restriction on a non -existent right . The words
must be given some work to do and , in the
context of an agreement between people in
business as opposed to legislative draftsmen or
parliamentarians. The parties did not agree in
writing that a question that arose in the course
of the proceeding should be determined
otherwise than according to law: sec . 22( 1 ).
The Act provides for an appeal on a question of
law . The agreement , if there be one , can only
have meaning if it was directed to excluding
that qualified right of appeal. In the context of
voluntary arbitration and the agreement
authorised to be made by the Act , cases on
interpretation of “ finality ” provisions in
statutes do not assist .

U80-000
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Again there appear to be no authorities
dealing with the question of the form of , or of
the way in which an agreement is to be
expressed if it is to be effective as an exclusion
agreement.

Here the parties to the agreement , if there be
one , were the parties to the arbitration and there
is no argument that the application for leave to
appeal relates to the award made upon their
arbitration agreement .
Text writers are not agreed on the
formulation of a valid exclusion agreement .
The English Arbitration Act 1979 contains
similar provisions. The authors of Russell ,
Laws of Arbitration, 20th ed . , p . 293,
concentrate their attention on the necessity of
paying regard to both the exclusion of appeal
and of the right to apply to the Court to
determine a question of law arising in the
course of arbitration . Their model form (at p.
532) reads:

“ It is hereby agreed that if any question of
law arises in the arbitration award or arises
in the course of this reference, no appeal
may be made to the High Court under
section 1 of the Arbitration Act 1979 and no
application may be made under section 2 of
the said Act.”

It is not necessary in this case to consider
whether the words employed would be effective
to exclude the right to have a preliminary
question of law determined by the Court .

In Mustill and Boyd Commercial Arbitration ,
p. 591 , it is suggested that there is no reason
any particular form of words should be
employed to simply exclude the right of appeal
and go on:
“ Consistently with the general practice of
the courts to give effect to the commercial
policy underlying the 1979 Act , it would be
quite permissible to take a clause generally
purporting to oust the supervisory
jurisdiction of the courts , treat it as
ineffective in relation to those jurisdictions
which cannot be ousted (e . g. to set aside the
award for misconduct ) and give effect to the
remainder as an exclusion agreement . ”

They conclude with the warning :
“ It must , however, be acknowledged that
there is some room for uncertainty as to
what exactly the Act contemplates by way
© 1991 CCH International
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of exclusion agreement , and we believe that
the safest course will be to use a form of
words which , by express reference to
section 3( l ) of the 1979 Act, excludes all
right of appeal . ”
Having put forward what they describe as a
suitable draft of an exclusion agreement making
reference to the provisions of the Act,
Gibson -Jarvie and Hawker in A Guide to
Commercial Arbitration under the 1979 Act ,
p . 47, say , “ but any reasonable formulation
will suffice, provided that it is clear and
unambiguous and identifies the disputes (or the
reference ) to which it is to apply and the kinds
of judicial review that are to be excluded ” .

Sharkey and Dorter in their work on the
Australian legislation Commercial Arbitration
make only passing reference to the subject
( p . 268).

Although it is undoubtedly preferable that the
terms of an exclusion agreement incorporate
specific reference to such of sec. 38(2) and
39( 1 )(a ) as the parties seek to exclude from
operation , it is not necessary that they do so.
TTie Act does not expressly require it and such a
requirement should not be implied . It is up to
the parties as to how they express their
agreement and , if an intention to exclude the
right of appeal (or to have a preliminary
exclusion of law determined ) can be fairly seen
from the words they choose to employ , then it
should be made effectual . I consider that if
parties agreed that they would both accept an
arbitrator’ s award as “ final and binding ” they
thereby exclude the qualified right of appeal
under sec . 38( 2 ).
It is not necessary for me to decide whether
the purported exclusion agreement was entered
into after the commencement of the arbitration
but , as with the issue just considered , it is a
question arising between the parties and ,
counsel having argued it at some length , I
should record my views. The plaintiff argues
that , since the letters from the arbitrator set out
the conditions precedent to his accepting
appointment to that position , the purported
exclusion agreement was not made after the
commencement of the arbitration . The second
defendant points to authorities which indicate
that an arbitration commences when a valid
notice of dispute is given invoking the
arbitration process.
Doyles Dispute Resolution Practice
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In short , cl . 32(a ) of the building contract
provides that in the event of a dispute or
difference arising between the proprietor and
the builder ( the second defendant and plaintiff
respectively ) either party shall give to the other
notice in writing of such dispute or difference.
At the expiration of seven days from the date of
receipt of the notice, the dispute or difference
( unless settled ) “ shall be and is hereby referred
to the arbitration ” of certain identifiable
persons. (The parties appear to have varied that
agreement by agreeing to one person being
appointed as arbitrator.) Such a notice was
given and there was disagreement as to its
validity , but nothing now turns on that.
The required security for costs was paid. The
person nominated to be the arbitrator wrote the
letters referred to to each party and at the same
time , in anticipation of his conditions of
acceptance being agreed to , fixed the date for
the preliminary hearing . The parties agreed to
those conditions, one of them on the day
appointed for the preliminary hearing, which
then proceeded .

Mustill and Boyd point out ( p. 135) that
expressions such as “ the commencement of the
arbitration ” must have different meanings in
various contexts of which examples are given .
The context in this case is within sec . 40(6) of
the Act and the purpose behind the requirement
that the exclusion agreement be made after the
commencement of the arbitration is not readily
apparent. The phrase is defined in the Act but
only for the purpose of the transitional
provisions: sec . 3(5 ). For that purpose the
arbitration shall be deemed to have commenced
if a dispute has arisen and a party has given
notice or taken any other step contemplated by
the arbitration agreement with a view to
referring the dispute to arbitration . Similar
provision is made in sec. 48 of the Limitation
Act 1981 ( N .T. ).
Lord Denning M.L., in “ The Agios Lazaros"
(1976) 2 Lloyd’ s Rep. 47 , acting on an
agreement between the parties that the

equivalent section of the English Limitation Act
should be applied by analogy to a contractual
time bar clause in an arbitration agreement , and
thinking it important that there be clear rules as
to when an arbitration is deemed to have
commenced , held that a proper notice requiring
the difference to be submitted to arbitration was
sufficient. Goff and Shaw L.JJ . expressed the
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same opinion ( the decision is extracted in
Russell on Arbitration , 20th ed . , p. 70 et seq . ).
Sharkey and Dorter ( p . 31 ) draw attention to
the decision of the Court of Appeal in Gosford
Meats Pty . Ltd . v. Queensland Insurance Co .
Ltd . (1970) 3 N .S . W . R . 400 in which it was
held that a requirement that differences “ be
referred to the decision of an arbitrator” within
one year , was satisfied if the parties' intention
to go to arbitration was sufficiently manifested
within that period .

The arbitration agreement in this case
provides a self-executing reference to
arbitration once notice of the dispute or
difference is given . Any difficulties which
might arise in regard to the appointment of an
arbitrator are dealt with by the Act: see for
example sec. 8. In sec. 39( 1 )(a ) an arbitrator is
described as having “ entered on the reference ”
not as having “ commenced the arbitration ” .
authorities and
distinction ,
the
That
considerations to which reference has been
made, lead to the view that once the dispute or
difference arose and proper notice had been
given the arbitration had commenced .
Accordingly , if there be an exclusion
agreement , then it was entered into after the
commencement of the arbitration .
Prior to the commencement of the Act ,
arbitration in the Territory was governed by the
Arbitration Act 1891 (S. A .), and questions of
law came before the court by way of a special
case stated for the opinion of the Court . The
Court had no discretion as to whether or not it
would hear the matter . That position has now
radically changed .
Appeals on question of law may now only be
brought by leave of the Court . The discretion is
constrained by sec . 38(5)(a) of the Act in that
leave is not to be granted unless the Court
considers that , having regard to all the
circumstances, the determination of the
question could substantially affect the rights of
one or more of the parties to the arbitration
agreement.

In addition to that constraint upon the
granting of leave, the courts have endeavoured
to establish principles or guidelines going to the
exercise of the discretion .
There are four questions of law involved in
this application , two of which allege errors by
the arbitrator in the construction of the contract
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between the parties. If such an error was made
then it was an error of law . A commonly
accepted starting point in such a case is
contained in the speech of Lord Diplock in
Pioneer Shipping v . BTP Tioxide (“ The Nema” )
( 1982 ) A .C. 724 commencing at p. 742:

“ Where , as in the instant case , a question of
law involved is the construction of a
‘one-off clause the application of which to
the particular facts of the case is an issue in
the arbitration , leave should not normally be
given unless it is apparent to the judge upon
a mere perusal of the reasoned award itself
without the benefit of adversarial argument ,
that the meaning ascribed to the clause by
the arbitrator is obviously wrong. But if on
such perusal it appears to the judge that it is
possible that argument might persuade him ,
despite first impression to the contrary , that
the arbitrator might be right , he should not
grant leave; the parties should be left to
accept , for better or for worse , the decision
of the tribunal that they had chosen to
decide the matter in the first instance . The
instant case was clearly one in which there
was more than one possible view as to the
meaning of the ‘one-off clause as it
affected the issue of divisibility . It took two
days’ argument by counsel before the
learned judge to satisfy him that the
arbitrator was wrong on this and upon the
interdependent question of frustration , four
days’ argument before the Court of Appeal
to convince them that the judge was wrong
and the arbitrator right and over three days’
argument in trying to persuade this House to
the contrary , even though it was not found
necessary to call upon the respondent to
address us on the merits. Even apart from
the reasons special to this case mentioned at
the outset , which led Mocatta and
Donaldson JJ to conclude that it was a case
in which no court would grant leave to
appeal from the arbitrator’s award , it is in
my view typical of the sort of case in which
leave to appeal on a question of construction
ought not to be granted .

For reasons already sufficiently discussed ,
rather less strict criteria are in my view
appropriate where questions of construction
of contracts in standard terms are
concerned . That there should be as high a
degree of legal certainty as it is practicable
to obtain as to how such terms apply upon
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the occurrence of events of a kind that it is
not unlikely may reproduce themselves in
similar transactions between other parties
engaged in the same trade, is a public
interest that is recognised by the Act
particularly in s 4. So , if the decision of
the question of construction in the
circumstances of the particular case would
add significantly to the clarity and certainty
of English commercial law it would be
proper to give leave in a case sufficiently
substantial to escape the ban imposed by the
first part of s 1(4) bearing in mind always
that a superabundance of citable judicial
decisions arising out of slightly different
facts is calculated to hinder rather than to
promote clarity in settled principles of
commercial law . But leave should not be
given even in such a case, unless the judge
considered that a strong prima facie case
had been made out that the arbitrator had
been wrong in his construction; and when
the events to which the standard clause fell
to be applied in the particular arbitration
were themselves ‘one-off events , stricter
criteria should be applied on the same lines
as those that I have suggested as appropriate
to ‘one-off clauses. ”
The other members of the House concurred .

That the speeches in “ The Nema" were
intended to provide guidelines, rather than to
remove the discretion granted to the Judge
hearing an application for leave to appeal , is
shown by “ The Antaios" ( 1983) 3 All E . R .
Ill and Bulk Oil ( Zug ) AG v . Sun International
Ltd . & Anor ( 1984) 1 All E . R . 386 , decisions of
the Court of Appeal . In the House of Lords ,
two of their Lordships who had participated in
“ The Nema ” , concurred again with Lord
Diplock who said of the general guidelines
stated in ‘‘The Nema ” , ‘‘Like all guidelines as
to how judicial discretion should be exercised ,
they are not intended to be all embracing or
immutable, but subject to adaptation to match
changes in practice when these occur and to
refinement to meet problems of kinds that were
not foreseen , and are not covered by ” what
was there said (“ The Antaios' ’ (1985 ) 1 A .C.
191 at p . 200). At p. 203 his Lordship
affirmed , however, that in a case that turns on
the construction of a standard term , leave
should not be given unless a strong prima facie
case has been made out that the arbitrator was
wrong in his construction .
Doyles Dispute Resolution Practice — Asia
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“ The Nema ” and the 1985 “ Antaios ” were
both cited in argument before the Court of
Appeal comprising Glass, Priestley and
McHugh JJ . A . in Qantas Airways Ltd . v .
Joseland & Gilling & Anor (1986 ) 6
N .S . W . L. R . 327 . The Court was not convinced
that the statements of Lord Diplock were
applicable to sec . 38 of the New South Wales
Act as they were based on a different
background . Just what differences their
Honours had in mind does not appear.
Perhaps they had in mind the concern of their
Lordships “ to maintain the reputation of
London arbitration as a forum for the resolution
of commercial disputes ” (“ The Nema ” , supra ,
at p. 734) especially in the field of
non -domestic arbitration (at p. 739 ) involving
shipping , whereas in the case before them the
questions involved the construction of a
building contract in a domestic arbitration .
Nevertheless the Court (at p. 333 ) said , “ The
matters to which Lord Diplock referred are
important factors in determining whether leave
should be given ” and went on: “ But the
exercise of the discretion conferred by s 38
does not depend on whether the claimant has
made out a strong prima facie case or fulfilled
the other requirements to which his Lordship
refers. It is a discretion to be exercised after
consideration of all the circumstances of the
case . ” In granting leave to appeal the Court
relied upon the fact that the form of agreement
was in general use in New South Wales and the
arbitrator's decision affected the construction of
a number of important clauses in it .
A little over two months after the decision in
the Qantas case the Court of Appeal in England
delivered its judgment in Aden Refinery Co .
Ltd . v. Ugland Management Co . ( 1986) 3 All
E.R . 737 . At p. 749, having reviewed the
earlier authorities , and drawing a distinction
between what was held to be the parliamentary
intention to promote speedy finality in arbitral
awards as opposed to legal technicality , Mustill
L. J . went on to say of the guidelines (at p.
749):
“ The speeches could not legislate for every
situation which the judge might face .
Disputes vary infinitely in complexity and
intellectual difficulty , in the prominence
which issues of law play in the overall
resolution of the dispute; in their size , and
in their significance for the commercial
futures of the parties. Questions of law vary
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from those which are of general importance
to the community at large, those which are
important to the international trading
community , those which are important to
the members of a particular trade , those
which are important to some members of
that trade , faced with similar problems,
down to those which are of no importance to
anyone except the parties. The answer to the
question of law may be obvious or
delicately balanced . Awards may be long or
short , lucid or opaque. They may reveal
unanimity of opinion , or sharp divisions.
Every application for leave to appeal is
different . No judicial pronouncement ,
however elaborate, could legislate for them
all . It seems to me plain that in stating the
guidelines their Lordships did not set out to
do so. It involves no disrespect at all to note
that experience has cast up problems which
the guidelines (as distinct from the
statements of general principle) do not
cover , and practical difficulties which in
some instances make it impossible to put
into effect the procedures which they
envisage . This situation is precisely what
was foreseen when the guidelines were
pronounced: see ‘The Antaios’ [1984] 3 All
ER 229 at 232; [ 1985] AC 191 at 200 per
Lord Diplock.”
Nourse L.J . agreed . It seems to me that what
his Lordship there said was a more detailed
way of putting that the “ discretion is to be
exercised after consideration of all the
circumstances of the case ” .
A few days earlier, Smart J . in Abignano v.
Electricity Commission of New South Wales
(1986) 3 B.C.L. 290 considered the
Nema / Antaios cases and the recently delivered
Qantas decision and , on the question of the
exercise of the discretion , said (at p. 297):
“ In my view it is relevant to consider
whether a dispute is a local or an
international one , and the nature of the
dispute. In international shipping disputes or
in other international disputes where there is
a need for an urgent decision , the guidelines
propounded by Lord Diplock are likely to be
of prime importance.

In construction cases it will often not be
possible in one-off cases to approach the
application for leave in the manner
suggested by Lord Diplock . In such cases

1f 80-000
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are often extensive contractual
provisions , that is, the standard general
conditions of some length , the special
conditions, incorporated documents and the
specification . It is necessary to understand
the particular provisions in question , the
general nature and terms of the contract ,
and the factual background . Without a
knowledge of these matters it is often hard
to assess the correctness of the award .
there

As a general rule , to justify the grant of
leave, there would have to be substantial
grounds for saying that the arbitrator had
made a relevant error of law and not merely
an arguable point. Section 38(5) requires the
point to be one which could substantially
affect the rights of the parties. The amount
in issue is a relevant consideration . ”

His Honour concluded (at p . 298):
“ There is much to be said for the view that
one of the arbitrator’s reasons may not be

correct . However , it does not follow that the
conclusion he reached as to the construction
of the contract is incorrect .

While the clause is a one-off clause, large
sums are at issue , there was a substantial
question to be tried on any view , one of the
arbitrator’s reasons appears to be of doubtful
validity , the contract is a local ongoing one ,

practical completion had not been reached
and the question of construction is at the
heart of the dispute between the parties.

It is neither possible nor desirable to
formulate principles which will have
universal application . The best that can be
done is to indicate some of the guidelines
which may prove useful . As the Court of
Appeal pointed out in Qantas, the discretion
whether to grant leave to appeal has to be
exercised having regard to all the
circumstances of the particular case . ”
Nathan J . of the Supreme Court of Victoria
in Zafir v. Papaefstathiou (30 October 1986,
unreported ) was satisfied that that Court should
follow the House of Lords in “ The Nema ” and
“ Antaios ” (1985), although no longer bound to
do so , rather than depart from it on the basis of
an observation in the New South Wales
decision in the Qantas case , in which , after all
one of the guidelines in “ The Nema ” was
applied . It does not appear that his Honour was
referred to the English cases which I consider
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have substantially reduced what at first sight
may appear to be fixed principles as opposed to
guidelines.
The approach of Nathan J . was not adopted
by Vincent J . of the same Court in Thompson v.
Community Park Developments Pty. Ltd .
(4 March 1987 , unreported ) . His Honour in that
case was disposed to agree with the Qantas
decision in New South Wales. Commencing at
p . 10 , he said:

“ It must be appreciated that whilst the
guidelines laid down by the House of Lords
for use by the English courts can be
assumed to represent an appropriate
response to the circumstances of , and
experience gained in relation to , the
commercial arbitration processes of that
country , one could not be confident that
they would be appropriate in the possibly
different circumstances to be encountered
within this jurisdiction .

I also have some difficulty with the
proposition of Lord Diplock that leave to
appeal should only be granted where a
prima facie case of error is apparent , or in
what were referred to as ‘one-off cases ' in
those matters where the error is obvious as a
matter of first impression .

In my view the significance and
consequences of an error are immeasurably
more important than the ease with which it
may be detected , and consequently it does
not appear to me that any threshold question
related to the ease with which the error may
be detected would be either necessary or
appropriate.
This is not to say that the complexity of an
argument required to demonstrate the
existence of an error should not be a factor
to be taken into account in the exercise of
discretion , but rather that the discretion to
be exercised by a judge requires
consideration of all the circumstances of the
case , accepting the basic approach that the
courts should be reluctant to intervene in
matters which have been referred by
agreement to an alternative legislatively
sanctioned dispute settlement system . "

In refusing the application for leave his
Honour took into account “ the general
circumstances of the matter". The arbitration
arose out of a small building dispute .
Doyles Dispute Resolution Practice
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On considering an application for leave in
regard to the construction of a “ one-off"
clause , O ' Bryan J . in that court in Costain
Australia Ltd . v . Frederick W . Neilsen Pty . Ltd .
(21 May 1987 , unreported ) followed Nathan J .
and referred to a decision of Crockett J . which
concluded that “ The Nema" principles are
applicable to the interpretation of the Victorian
legislation .
In my opinion the trend of the authorities
goes to show that where there are
circumstances similar to those described in the
guidance offered in “ The Nemay\ then that
guidance will be of great assistance to the judge
considering an application for leave to appeal .
But those circumstances are not to be regarded
in isolation from all of the circumstances of the
case.
Happily , this Court has not been inundated
with applications for leave to appeal under the
Act. I am told that this is the first . Whether that
arises from the relatively small community
which the Court serves, a reliance more on the
Court rather than the arbitration process , or the
skill of arbitrators , I am unable to say . Further ,
it must be accepted that , notwithstanding that
this Court does not appear to have been
prevailed upon to give its opinion on a special
case stated under the repealed legislation , or to
consider errors on the face of the record , with
the delays and other iniquities inherent in that
process which the text writers and courts have
condemned , the Territory Act is in all material
respects an Act modelled on the English
legislation and uniform with the Acts of the
States of Australia . That Territory conditions
may differ from other jurisdictions does not
mean that the intentions of the Territory
Parliament were different . The Uniform Bill
was developed taking into account the desire
for uniformity and after a long process of
consideration and consultation . To interpret the
Act on the basis of local conditions would be to
deny the evident desire of the Territory
Parliament to bring its legislation into
conformity with that elsewhere in Australia ,
and for the same reasons, even if those reasons
had not become apparent here . Given that the
Australian States and Territory enactments
borrow largely from the English Act of 1979 in
relation to appeal from arbitrators’ awards, it is
most useful to look at not only the substantive
law developed by the courts in that country and
elsewhere in this , but also to pay regard to the
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pronouncements on matters of procedure . The
relationship between this Court and arbitration
may yet be in its infancy ( indeed it could be
described as embryonic ) but that does not mean
that special rules should apply on that account ,
although some latitude might be granted both in
the interests of the Court and the parties before
it for a time. If , as it seems, steps are being
taken to enhance arbitration in this Territory ,
then the court should constantly bear in mind
the philosophy lying behind that impetus in the
knowledge that ultimately it is up to individuals
to decide which method of dispute resolution
they wish to adopt . If arbitration , then upon
applications to this Court it would be well to
bear in mind the words of Lord Diplock in
“ The Antaios" ( 1985) at p. 199:
“ Unless judges are prepared to be vigilant
in the exercise of the discretions conferred
upon them ... , they will allow to be
frustrated the intention of Parliament , as
plainly manifested by changes in procedure
that these statutes introduced , to promote
speedy finality in arbitral awards rather than
that insistence upon meticulous semantic
and syntactical analysis of the words in
which business men happen to have chosen
to express the bargain made between them ,
the meaning of which is technically , though
hardly commonsensically , classified in
English jurisprudence as a pure question of
law .”

I can now turn to the grounds of the
application for leave to appeal . Since the
parties did not invite me to consider the appeal ,
if leave is granted , I will not go into great
detail . There is no argument that the questions
raised are questions of law . The dispute arose
out of a building contract. The plaintiff was the
builder and the second defendant the proprietor .
The contract is in writing and , for these
purposes , comprises a combination of two
forms in common use with sundry irrelevant
amendments . It related to the construction of an
office building in Darwin . The price of
$1 ,053,455, was divided into two components ,
$919,794 being described as the estimated cost
of construction and $133,661 as preliminaries.
Provision was made that where on completion
the actual cost of construction was less than the
estimated cost of construction , adjusted for any
variations , 60 per cent of the difference would
constitute a saving to the proprietor and the
contract sum was to be adjusted accordingly .

If 80-000
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There were a large number of disputes dealt
with by the arbitrator and in the end result he
awarded $35,546 to the proprietor. He is said
to have fallen into error in the following
matters.

In relation to the amount to be allowed to the
builder for mechanical services he found that
neither party had acted correctly under the
terms of the contract. He said , “ under the
circumstances the parties in natural justice
share responsibility equally ” , and went on to
award the builder 50 per cent of the difference
between what he described as the “ offer" and
“ the final cost ” . On the material before me ,
the amount payable to the builder , as a matter
of law , may have been held to have been as low
as $90, 300 , as high as $142 ,000 , or somewhere
in between . The award was $115 ,678 . Section
22 of the Act provides:
“ 22( 1 ) Unless otherwise agreed in writing
by the parties to an arbitration agreement , a
question that arises for determination in the
course of proceedings under the agreement
shall be determined according to law .
( 2) If the parties to an arbitration agreement
so agree in writing , the arbitrator or umpire
may determine a question that arises for
determination in the course of proceedings
under the agreement by reference to
considerations of general justice and
fairness. ”

There was not any such agreement .
The question of law is whether the arbitrator
made an error of law in determining the matter
as he did . Given the provisions of sec . 22 it is
an important question and prima facie the
arbitrator erred . Given the sums of money
involved , the determination of the question
could substantially affect the rights of either
party . Leave to appeal is granted on this
ground .

In calculating the estimated cost of
construction adjusted for variations , for the
purpose of assessing the saving to the
proprietor, the arbitrator had regard to the Bill
of Quantities which disclosed a contingency
sum of $56 ,741 . He deducted that amount from
the estimated cost of construction , thereby
reducing that cost so that the difference
between it and the actual cost was diminished .
In the result he found the builder entitled to
$20,686. Had the contingency sum not been so
© 1991 CCH International
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deducted the builder would have been entitled
to an additional $22 ,696.40 .
The questions of law that arise are whether
the arbitrator was entitled to look at the Bill of
Quantities for the purpose of this calculation
and if so , whether he rightly deducted the
contingency sum from the estimated cost of
construction . The answers depend upon
construction of the contract . Prima facie , at
least , the arbitrator fell into error . The amount
involved is substantial . Leave to appeal is
granted on this ground .
The contract contains provision for variations
to the works shown in the contract drawings
and specifications. Such variations were to be
valued and “ added to or deducted from the
contract sum as the case may require ” . That
sum was $1 ,053,455 . As already mentioned it
was a special , though not apparently unusual ,
feature of the contract that where the actual cost
of construction was less than the estimated cost
of construction , “ adjusted for variations” , 60
per cent of the difference constituted a saving
to the proprietor. The arbitrator considered
matters of dispute regarding the cost of the job
under sec . 5 of his second interim award . On a
page headed “ Job Cost Schedules” he sets out
“ The total sums allowed against each item in
the job cost schedules after taking into account
the award decisions shown in the previous
pages of this section ” . The amount allowed
was $821 ,647 . None of those pages dealt with
variations; that subject formed sec . 4 of that
award . There he found that there was an
allowance to be made in favour of the builder
of $10 ,040 , being the difference between
$77 ,511 for additions and $67 ,472 for
deductions. A perusal of the award leads me to
think that the arbitrator probably did not
include in the actual cost of construction the
value of the variations . They are treated
separately in the award , and whereas on the one
hand actual cost was to be determined ,
variations were to be valued and therein may be
a difference . Counsel for the plaintiff said that
the sum of $821 ,647, being an actual cost sum ,
necessarily takes into account variations by way
of deductions ( since no cost was incurred ) and
with that I am inclined , at this stage , to agree.
He then goes on , however, to say that to that
sum should be added the value of variations by
way of additions of $77 , 511 , to arrive at the
actual cost of construction . The arbitrator does
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not treat it that way but apparently only adds
the $10,040 sum for the purpose of his
calculations. Other arguments were put to show
that the arbitrator’ s treatment of this aspect of
the matter was in error, but to much the same
effect . The plaintiff has demonstrated that there
are substantial grounds for saying that the
arbitrator erred in law . The amount involved is
substantial . Leave to appeal is granted .

Lastly , it is said the arbitrator failed to
consider and make findings on certain
submissions made to him by the plaintiff .
Those submissions relate to the fact that it took
longer to complete the building than allowed in
the contract . Without extension of time being
granted the plaintiff was liable for liquidated
damages.
Further, although it appears that in an early
interim award the arbitrator had determined that
what were called prolongation costs could be
included in the final contract sum , he did not
subsequently deal with that matter despite an
extensive submission from the plaintiff and
reply from the second defendant.
The arbitrator did deal with one element of
the builder's claim for extension of time ,
namely , for inclement weather, and I do not
understand that there is any error of law
suggested in that regard . But the plaintiff says
he erred in failing to consider other heads of
claim for extension of time ( which , if granted ,
would reduce its liability to liquidated
damages ) and its claim for prolongation costs
(which , if granted , would increase the amount
payable to it ) . Liquidated damages payable by
the plaintiff are $700 for each of five days in
each seven days of delay . The date of practical
completion appears to have been about 25 days
after the due date. The plaintiff claims $15 ,191
for prolongation costs. Consideration of the
submissions made to the arbitrator , and a
determination on the various claims by him ,
could substantially affect the rights of both
parties. The question in this instance is as to
whether the arbitrator erred in law in failing to
deal with those matters. It is an important
question in the field of arbitration generally .
Leave to appeal is granted .

I rule that there was no exclusion agreement ,
and leave is granted to the plaintiff to appeal on
each of the grounds submitted by it.
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[1)80-001] MORRISON & ANOR v . INMODE DEVELOPMENTS PTY . LTD .
Supreme Court of Victoria .
Judgment delivered 14 August 1989.
Full text of judgment below .
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—
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Injunctions
Construction
Orders to stay arbitration proceedings —
Plaintiff and defendant entering into building agreement
Plaintiffs alleging defendant
acted deceptively
Defendant lodging notice of dispute
Arbitration proceedings
commencing pursuant to building agreement
Plaintiffs seeking injunction to stay
arbitration proceedings Whether arbitration proceedings can be stayed by invoking Fair
Trading Act Commercial Arbitration Act 1984 ( Vic . ) , sec . 53 Fair Trading Act 1985
( Vic . ) , sec. 11; 12 .

Arbitration

—

—

—

—

—

—

—

The plaintiffs contracted with the defendant to build on the plaintiffs’ land . After building
had commenced the plaintiffs alleged that the defendant misled them and acted deceptively , as
was encompassed by sec . 11 and 12 of the Fair Trading Act. The plaintiffs brought an action
in the courts against the defendant claiming damages pursuant to the Fair Trading Act , as well
as damages for breach of contract.
The defendant alleged that the plaintiffs paid the appropriate progress payments under
the terms of the agreement but refused to pay the last two payments due. Accordingly , the
defendant exercised its right under the terms of the building agreement and lodged a notice of
dispute leading to arbitration. An arbitrator was appointed and the parties were notified of the
date for a preliminary conference. Prior to the conference, the plaintiffs sought an injunction
restraining the arbitrator from proceeding with an arbitration pursuant to the terms of the
building agreement .
The plaintiffs sought the injunction on two grounds. First , the plaintiffs alleged
deficiencies in the defendant’s notice of dispute . Secondly , the plaintiffs contended that as the
issue of damages under the Fair Trading Act had been raised the proper and appropriate venue
of all the issues between the parties was the court. Accordingly , the court should invoke the
powers under sec . 53 of the Commercial Arbitration Act and stay the arbitration proceedings.
Held: judgment for the defendant.

1. Notices of dispute under the Commercial Arbitration Act do not require the precision
of pleadings. The defendant’s notices brought before the parties the substance of the dispute
and did not fail for insufficiency , vagueness or uncertainty .
2. The Commercial Arbitration Act provided an appropriate vehicle for the expeditious
dispatch of building disputes. It should not have had its ambit foreshortened or its powers
rendered impotent by the unnecessary invocation of the Fair Trading Act , proffered as a
manoeuvre to obtain alternative remedies not available under the initial arbitration agreement.
The application for injunctive relief was dismissed .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Before: Nathan J .

Nathan J .: The Morrisons are the owners of
a block of land at Ashburton upon which they
contracted Inmode Developers to build a family
home . They are plaintiffs seeking damages
against the defendant pursuant to the Fair
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Trading Act ( 1985 ); alternatively , damages for
breach of contract by which they allege that the
home was constructed at a cost far exceeding
that which was an implied term of the contract .
Before me they now seek an injunction
© 1991 CCH International
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restraining Mr J . Earl from proceeding with an
arbitration pursuant to the terms of the building
agreement and a notice of dispute lodged by
the defendant with the Institute of Arbitrators
on 3 July 1989.
The following is a truncated narrative . In
April of 1988 the defendant , that is Inmode ,
showed the plaintiffs some plans for a proposed
dwelling house on their land and in October of
that year work on the plan commenced . The
plaintiffs allege that a fair and reasonable cost
of those works was settled upon by the parties
and that the defendant is now seeking more
from them than is commensurate with the
contract , or fair and reasonable in the
circumstances. They allege , among other
things , that the defendant misled them and
acted deceptively , as is encompassed by sec. 11
and 12 of the Fair Trading Act in its part headed
Unfair Practices. The Victorian Act is a
reflection of the Commonwealth Trade
Practices Act .
The defendant , for its part , asserts that the
plaintiff has at all times paid the appropriate
progress payments under the terms of the
agreement but has refused to pay the last two
payments due . Accordingly , the defendant ,
exercising its right under the terms of the
building agreement , lodged a notice of dispute.
On 17 July of this year, the Institute of
Arbitrators advised the parties of the
appointment of Mr Earl as an arbitrator. On the
19th of that month Mr Earl wrote to the parties
notifying them that he had set aside time on 27
July for a preliminary conference . On 26 July ,
some time in the afternoon , the writ , the
subject matter of these proceedings , was served
upon the defendant . On 27 July the preliminary
conference was held . Objections were made on
the notice of dispute and a further date for
consideration of that notice and objections was
set and attended by both parties. On those
occasions the plaintiffs attended under protest .
The plaintiff alleged deficiencies in the
defendant ’s notices of dispute , for in fact a
second one was filed at the time of the second
preliminary conference, but there is no
substance in those objections. Notices under the
Commercial Arbitration Act do not require the
precision of pleadings. They are not documents
of art , they require the parties to have brought
before them the substance of the dispute . The
notices do so and do not fail for insufficiency ,
vagueness or uncertainty .

80, 315

However, I turn to the more substantive
ground upon which the plaintiff seeks its
injunction , that is that the Fair Trading Act
creates remedies and provides for procedures
applicable only in this Court which , if pursued ,
would necessarily result in the same dispute
being heard twice; once before this Court and a
second time before the arbitrator . It is put that
the issue of damages under the Fair Trading Act
having been raised , the proper and appropriate
venue for the dispatch of all issues between the
parties is this Court . Accordingly I should
invoke the powers under sec . 53 of the
Commercial Arbitration Act and stay these
proceedings .
I am satisfied , and comfortably so, this is not
a case for the arbitral process to be interrupted .
The provisions of the Fair Trading Act should
not be used as a flocculent to launder the
Commercial Arbitration Act of potency and to
suspend the arbitration process in a wash of
legalism . I am satisfied the plaintiffs have
clothed their dispute with the defendant builder
in the terms of the Fair Trading Act so as to
obscure the real nature of the dispute between
them which is the performance of the building
contract and the commission to arbitration of
the dispute arising out of the performance of
that contract. The plaintiffs did not raise issues
of misleading conduct or false representations ,
prior to the issue of their writ on 26 July , that is
some three weeks after the initial submission of
the dispute to arbitration . Their alleged rights
under that Act were not brought to the attention
of the arbitrator on the following day and were
not brought to his attention as soon as possible
considering the fact that he had notified them
on 19 July of the date of the preliminary
conference.
The dispute , concerning a domestic building ,
the efficacy and the efficiency of the
construction works undertaken thereafter are
eminently suitable for the arbitral process. This
case is to be distinguished from Bond
Corporation Pty . Ltd . v . Thiess Contractors Pty.
Ltd . & Ors, (1987 ) 71 A . L. R . 125 , both in
terms of the qualitative and quantitative nature
of the contract under consideration .
I consider the comments of Mr Rogers, J . in
Qantas Airways Ltd . v . Dillingham Corporation
& Ors (1985) 4 N .S. W . L . R . 113 to be more
apposite, that is , when considering this Act,
that is the Commercial Arbitration Act , a court
should be assiduous to ensure, where parties
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Willisforth v. Watson , (1873 ) L . R . , 8 Ch . App .
478 at p. 480 .
I reiterate for the purposes of emphasis that
the Commercial Arbitration Act , providing as it
does , an appropriate vehicle for the expeditious
dispatch of building disputes , should not have
its ambit foreshortened or its powers rendered
impotent by the unnecessary invocation of the
Fair Trading Act , proffered as a manoeuvre to
obtain alternative remedies not available under
the initial arbitration agreement.

have contracted to submit themselves to
arbitration , that the process should not be
hindered or aborted by resort to legalisms and
manoeuvres.

I am satisfied there is little likelihood of
inconsistent findings being made by the
arbitrator and by this Court , should it proceed
to adjudication on the facts. It may not be
necessary for this Court to do so. The arbitrator
may find , as part of his powers, the nature of
the contract and its relative fairness or
otherwise . 1 also approve of the observation of
Nicholson , J . in Rue v. Makin , unreported of 7
August 1986 on this issue where he , in turn ,
quotes with approval the Lord Chancellor in

Accordingly , this application for injunctive
relief is dismissed . I will stay these proceedings
pending the resolution of the arbitration
between the parties. I will reserve the issue of
costs.

[1180 -002] BRALI & ANOR v . HYUNDAI CORPORATION .
Supreme Court of New South Wales.
Judgment delivered 17 October 1988.
Full text of judgment below .
Enforcement of awards
Plaintiffs and defendant entering
International arbitration
into contracts Disputes arising under contracts Referred to arbitration in the United
Kingdom Arbitrator finding in favour of plaintiffs Leave granted to enter judgment in
Plaintiffs initiating proceedings to enforce
United Kingdom Judgment never entered
Whether interim awards had merged in United Kingdom
awards in New South Wales
judgment Whether proceedings were a cause of action arising in the State ' ’ Whether
statutory cause of action arose Whether prevented from entering judgment in New South
Arbitration ( Foreign Awards and
Wales
Arbitration Act 1979 ( UK ) , sec . 26
Agreements ) Act 1974 ( Cth ) Australia , sec . 8( 2 ) — Commercial Arbitration Act 1984
( NSW ) , sec . 33( 1 )
Foreign Judgments ( Reciprocal Enforcement ) Act 1973 ( NSW ) , sec .
4( 1 ) .
The plaintiffs were limited partnerships incorporated in Norway . The defendant was a
company incorporated in Korea .
The plaintiffs each entered into a separate shipbuilding contract with the defendant which
included an arbitration clause . Disputes arose under both contracts and were referred to
arbitration in the United Kingdom .
The arbitrator made interim monetary awards in respect of each contract in favour of each
of the plaintiffs.
The plaintiffs took various proceedings to enforce the awards. Leave was granted to
enforce the awards in the United Kingdom but judgments were never entered . A charging
order was made over the defendant’ s shareholdings in its subsidiary in the United Kingdom
and a garnishee order over any debts due or becoming due to the subsidiary . Garnishee orders
were also made over the defendant’s bank accounts in the United Kingdom .

—
—

—

—

—

—

—

—

—

——

—

—

4 4

—

*

—

Arrest orders were obtained in the Netherlands over the defendant’s bank accounts and
also over bank accounts in the United States. No action was taken in Korea .
The plaintiffs brought proceedings in the Supreme Court of New South Wales, Australia
for an order granting leave to enforce the awards. The defendant filed a conditional appearance
and a motion to have service of the summons set aside . The plaintiffs filed a motion for leave to
proceed .
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The defendant submitted that the application failed because the interim awards had
merged in the judgments obtained by the plaintiffs in the United Kingdom pursuant to sec. 26
Arbitration Act 1979 (UK ).

The defendant argued that the Foreign Judgments (Reciprocal Enforcement ) Act 1973
( NSW ) ( “ the Foreign Judgments Act ” ) prevented the plaintiffs from entering judgment in New
South Wales It was submitted that the awards fell within the provisions of the Foreign

.

Judgment Act and could not be enforced otherwise than in accordance with its provisions. It
was submitted that the Foreign Judgment Act was an exclusive code for the enforcement of
judgments and that, by reason of the definition of “ judgment ” in the Act, the awards were
within its coverage

.

The plaintiffs submitted that even if the awards had been merged in the domestic
judgments the awards did not merge in the foreign judgments, for the purpose of enforcement
in Australia

.

.

The plaintiffs relied on sec 8( 2) Arbitration ( Foreign Awards and Agreements) Act 1974
(Cth ) (“ the Commonwealth Act ” ) and argued that a “ foreign award ” may be enforced in a

State as if the award had been made in that State in accordance with the law of that State. Both
the plaintiffs and the defendant accepted that the awards were “ foreign awards”

.

.

The plaintiffs further submitted that they were directed by sec 8( 2) of the Commonwealth
Act to the relevant State law and that sec 33 of the Commercial Arbitration Act 1984 ( NSW )
(“ the State Act ” ) provided them with a statutory cause of action. According to sec. 33(1) an
award made under an arbitration agreement may, by leave of the court, be enforced in the
same manner as a judgment of the court to the same effect , and where leave is given , judgment
may be entered in terms of the award

.

.
Held: judgment for the plaintiffs.
1. Even if judgments had been entered in England , the awards would not have merged in

those judgments for the purpose of enforcement in Australia. The law in Australia followed the
English principle that “ a foreign judgment is not accorded the power of merging and effecting
the cause of action on which it was given ” .

.

2 There was a clear inconsistency between the Commonwealth and State Acts. Section
8( 2) of the Commonwealth Act made the foreign award analogous to a domestic award with
respect to its enforcement A domestic award made in New South Wales (as deemed by the
Commonwealth Act ) may ground a judgment in two ways. The person wishing to enforce the
award may:

.

( i ) bring an action on the award; or

.

.

(ii) follow the summary procedure in sec 33(1) of the State Act

Section 33(1) of the State Act did not create a statutory cause of action but merely provided
a method of procedure

.

3. The court did have jurisdiction to allow or disallow service on a defendant outside the
jurisdiction on a cause of action arising from an award deemed to have been made within the
jurisdiction

.

.

4 Amendments were made to the Foreign Judgment Act in 1984 and 1985 to ensure that
foreign awards were dealt with in accordance with the requirements of the New York
Doyles Dispute Resolution Practice
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Convention. It was clearly the intention that foreign awards were not enforceable pursuant to
the Foreign Judgments Act.
The awards given in the United Kingdom were enforceable .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

A .J. Meagher for the plaintiff .
D. A . Staff Q.C. with J . N . West and M . Dempsey for the defendant .
K . Mason Q.C . , S .-G . for the Attorney-General ( N .S . W . ).
Before: Rogers C.J .
Rogers C.J.: The
plaintiffs
seek
enforcement in New South Wales of interim
awards they have respectively obtained from
arbitrators in the United Kingdom . Each of the
plaintiffs is a limited partnership incorporated
in the Kingdom of Norway . The defendant is a
company incorporated in the Republic of
Korea . The defendant is engaged , inter alia , in
the business of shipbuilding . In 1983 each of
the plaintiffs entered into a shipbuilding
contract with the defendant. Each of the
contracts included an arbitration clause .
Disputes arose under each of the shipbuilding
contracts.

On 5 April 1988 and 25 May 1988 , Messrs
Eckersley , Kazantzis and Short published
interim awards in respect of the disputes
between the plaintiffs and the defendant . I am
informed that the amounts payable to the
plaintiffs, pursuant to the two awards , total
approximately $US5 m . with costs estimated at
£123,000 sterling.
The evidence shows that the plaintiffs took
various proceedings in order to enforce the two
awards . At the hearing , at the request of the
defendant , the plaintiffs formally admitted
( transcript p. 2 ) that the awards were entered as
judgments pursuant to the provisions of sec. 26
of the Arbitration Act 1979 ( U . K . ). The section
provides that , by leave of the court , an award
may be enforced in the same manner as a
judgment to the same effect and that where
leave is given , judgment may be entered in
terms of the award . Not only was the admission
made but Mr Meagher , counsel for the
plaintiffs , is recorded ( transcript p . 3) as
saying, “ I am in a position to tender the
relevant certificates of judgment ” . After I
reserved my decision , I was informed that ,
although leave had been granted , no judgments
were actually entered pursuant to sec. 26. A

H80-002

charging order was obtained in the United
Kingdom over the shares held by the defendant
in its subsidiary in that country , together with a
garnishee order over any debts currently due or
to become due from that subsidiary to the
defendant . If judgments had not , in fact , been
entered , the form of the orders drawn up by the
plaintiffs' English solicitors is incorrect . This
has been explained as an error . The evidence
adduced by the plaintiffs since the principal
hearing has not been contradicted by any
evidence from the defendant . Counsel for the
defendant informed me that he is not in a
position to make any admissions. The
probabilities are all in favour of the conclusion
that , in truth , the original understanding of the
plaintiffs’ legal advisers in Sydney and the
formal admission made by counsel was based
on incorrect information . However , in the light
of the conclusions to which I have come , it
does not matter whether or not judgments have
in fact been entered in the United Kingdom
pursuant to the leave granted .
As well , garnishee orders have been obtained
over the defendant’ s bank accounts in the
United Kingdom . The High Court of Justice
has ordered a director of the defendant , resident
within the United Kingdom , to appear before
the court to be examined in relation to the
defendant's financial position and the
whereabouts of its assets.

In the Netherlands arrest orders have been
obtained against three banks where the
defendant has accounts. A similar order was
obtained over the defendant ’ s bank accounts in
New York in the United States.
According to an affidavit sworn by the
solicitor for the plaintiffs in Sydney :
“ No action has been taken in Korea on
behalf of the plaintiffs as Messrs Sinclair,
© 1991 CCH International
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Roche and Temperley , the plaintiffs’
solicitors in London have been advised that
there would be some resistance to the
enforcement by the Korean courts of the
awards as Hyundai Corporation is an
extremely large Korean trading corporation .
The current political economic climate is
also not conducive to such action . ”

I do not know whether Korea has adopted the
United Nations Convention on the Recognition
and Enforcement of Foreign Arbitral Awards
1958 ( the New York Convention ). If it has done so, the material I have quoted appears
somewhat startling.
The plaintiffs have each commenced
proceedings in this court , by way of summons ,
for an order granting leave to enforce each of
the interim awards in the same manner as a
judgment of this court to the same effect.
Although there is registered in New South
Wales a company by the name of Hyundai
Australia Pty . Ltd . , the defendant does not
have a presence in Australia . It is presumably
for this reason that , rightly or wrongly , even
whilst they thought that judgments had been
entered in the United Kingdom , the plaintiffs
took the view that they could not seek
enforcement of such judgments: cf . BP
Exploration Co . ( Libya ) Ltd . v. Hunt ( 1980) 1
N .S . W . L. R . 496, but semble Sykes and Pryles:
Australian Private International Law, 2nd ed . ,
p . 118 .
The Rules of the New South Wales Supreme
Court deal with applications under the
Commercial Arbitration Act 1984 ( the State
Act ) in Pt 72 A . Part 72A r. 9 provides that
proceedings under sec. 33( 1 ) of the State Act
for leave to enforce an award should be
commenced by way of summons. It was
apparently pursuant to that rule that the
summons in the present proceedings were filed .
The plaintiffs relied upon the provisions of
Pt 10 r. 1 (a ) in effecting service of the
summons upon the defendant in Korea . That
provision allows for the service of originating
process outside Australia where “ the
proceedings are founded on a cause of action
arising in the State ” .
The defendant filed a conditional appearance
in each of the actions. It also filed , in each of
the actions, a motion to have service of the
summons set aside. In turn , each of the
plaintiffs filed a motion for leave to proceed ,
Doyles Dispute Resolution Practice — Asia
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presumably taking the view that the filing of
only a conditional appearance enlivened the
provisions of Pt 10 r. 2. All the motions were
heard together.
I should note that notices provided for by
sec. 78 B of the Judiciary Act 1903 were served
very late. The Solicitor-General for the State of
New South Wales was good enough to be
present at the hearing to tell me that , due to the
shortness of time, he was unable to obtain
instructions. I reserved liberty to any of the
Attomeys-General who wished to make
submissions to do so. The Solicitor-General for
the Commonwealth sent a short facsimile .
Nothing was heard from anyone else . At the
hearing I took the view that the matter could
proceed because of the way the argument
evolved . There was nothing that anyone could
have really said on the first of the two relevant
points. As to the second , it is not necessary to
express a conclusion .
Although it is somewhat illogical to deal
with a question of jurisdiction later in the
judgment , I shall deal with the arguments in the
order in which they were advanced .
Mr Staff Q.C . , for the defendant , submitted
that the application of the plaintiffs was
doomed because the interim awards merged in
the judgments obtained by the plaintiffs in the
United Kingdom . He referred to the undoubted
general principle that upon entry of a judgment
in terms of an award under a provision such as
sec . 26 of the United Kingdom Act , the award
merges in the domestic judgment . If , in fact ,
merely leave to enforce the awards had been
given and no judgments had been entered , the
principle of merger probably would not operate
even with respect to a domestic judgment . That
seems to be the effect of the decision of
Bingham J . in China Steam Navigation Co. Ltd .
v . Van Laun ( 1905) 22 T. L . R . 26. The relevant
statutory provision at the time was sec . 12 of
the Arbitration Act 1889. It provided that:
“ An award on a submission may , by leave
of the court , or a Judge , be enforced in the
same manner as a judgment or order to the
same effect . ”
The Judge appears to have held that ,
notwithstanding the grant of leave , the plaintiff
could bring an action and obtain judgment on
the award .
Mr Meagher, for the plaintiffs, submitted
that , even if entry of a domestic judgment in
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terms of an award does effect a merger, an
award does not merge in a foreign judgment . In
my opinion , this proposition is still good law in
Australia today . It appears to have had its early
judicial recognition in Re Henderson ; Nouvion
v. Freeman ( 1887 ) 37 Ch . D . 244 . Cotton L .J .
said at p . 250:

“ What is required in England in order that a
foreign judgment may be sued upon here as
giving a good cause of action ? A foreign
judgment does not , in the view of an
English Court , merge the original cause of
action , but if the party likes to proceed here
on his original cause of action , he may do
so, notwithstanding the foreign judgment . If
he elects to proceed on the foreign
judgment , then he must shew that the matter
has been adjudicated upon by a competent
court , and that the adjudication is final and
conclusive . ”

More recently , this passage was cited and
followed by Sellers J . in East India Trading Co.
Inc . v . Carmel Exporters and Importers Ltd .
( 1952) 2 Q. B . 439 at p . 442.
The principle has been recognised as
anachronistic by Lord Wilberforce in Carl Zeiss
Stiftung v . Rayner & Keeler Ltd . ( No . 2 ) ( 1967 )
1 A .C . 853 where he said at p. 966:

“ The appellants , arguing against issue
estoppel in the case of foreign judgments ,
invoke a rule by which it appears that the
plaintiff who has obtained a foreign
judgment may sue here either on that
judgment or on his original cause of action ,
a rule vouched by a number of decided
cases , which maintains a precarious
foothold as a sub- rule in Dicey' s Conflict of
Laws , 7th ed . , p . 996. But this rule , which ,
if surviving at all , is an illogical survival ,
affords no sound basis for denying a
defendant the benefit of a decision on an
issue . ”
Perhaps prompted by the remarks of Lord
Wilberforce , the United Kingdom Parliament ,
by sec. 34 of the Civil Jurisdiction and
Judgments Act 1982 , provided that no
proceedings may be brought in England , Wales
or Northern Ireland on a cause of action in
respect of which a judgment has been given in
favour of that person in proceedings between
the same parties or their privies in a court of an
overseas country , unless that judgment is not
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enforceable or entitled to recognition . There is
no such statutory provision in Australia.

In my opinion , the law in this country
remains as set out in both Russell on Arbitration
and Mustill and Boyd: The Law and Practice of
Commercial Arbitration in England . Discussing
the merger of an award in judgment , the editors
of Russell ( 20th ed ., p . 367 ) first state the
general principle that in English law any cause
of action merges in an English civil judgment
thereon . The editors then go on:
“ It is so engrained in English law that the
only judicial pronouncements thereon are in
cases where a possible exception to the rule
is being discussed . ... In particular English
law makes this exception to the generality of
the rule , that a foreign judgment is not
accorded the power of merging and effacing
the cause of action on which it was given .
This is an insular quirk probably peculiar to
English law , and is so anomalous that even
the most learned writers sometimes forget
it. ”

Similarly , Mustill and Boyd say ( p . 374):
“ Apart from such cases, however, it would
appear that the fact that the judgment has
been entered on the award in a foreign court
does not , unless the judgment has been
satisfied , prevent the award being enforced
in England . The reason is that the foreign
judgment , unlike an English judgment , does
not extinguish the cause of action on which
it is based . This rule is , however ,
anomalous and it leads to the rather odd
result that two regimes of enforcement with
somewhat different requirements may be in
existence simultaneously when judgment
has been entered abroad on a ‘Convention
one to
award’ or a ‘foreign award ’
enforce the judgment and the other to
enforce the award . ”

—

With all due respect , as will appear hereafter,
this result may not be entirely anomalous.

The question is addressed in Dicey and
Morris: The Conflict of Laws , 11 th ed . , p. 564:
“ A doubt , however , arises whether an
award can be enforced as such after entry of
judgment on it in the foreign country . The
mere fact that the claimant has taken
enforcement proceedings involving entry of
judgment abroad should as a matter of
policy be no bar to enforcement of the
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award , but it is possible that the abolition of
the doctrine of non-merger in relation to
foreign judgments may have the result that ,
provided the judgment is enforceable in
England , then it will be the foreign
judgment , and not the award , which will be
enforceable in England ."

the Indian Supreme Court in Badat & Co. v.
East India Trading Co. (1964) A . I . R . S . C. 538.
He then goes on:

“ The argument of illogicality may have less
force in relation to awards for which
independent methods of enforcement have
been provided under various schemes which
would be lost if only the judgment may be
relied upon ."

In a footnote, the editors say:
“ The prior non - merger rule prevailing in
relation to foreign judgments was used to
justify the ability to enforce the award ... It
would also be odd if the provision in the
Arbitration Act 1975 s 3 that Convention
awards ‘shall ’ be enforced would not apply
if judgment had been entered on the award
abroad ."

In support the editors ciLi the passage in
Mustill and Boyd I have already set out . They
also rely upon the decision of the New York
Court of Appeal in Oil Cakes and Oil Seeds
Trading Co . v . Sinason-Teicher Inter - American
Grain Corp 8 N . Y . 2d 852. Unfortunately , the
court merely affirmed the judgment of the court
below without giving reasons.

It is this line of thought which prompted me
that the rule is not entirely
anomalous as suggested by Mustill and Boyd .
Later in his book , dealing with the New York
Convention , Professor Patchett says at para .
8.26:
to suggest

“ It has been argued that the Convention
should apply to these awards [ that is awards
under New York Convention ] notwith standing the existence of the judgment"

and cites Gaja: International Commercial
Arbitration ; The New York Convention ( 1980 )
p. 4 and Costa and Limmerer ( 1976) 8 Law ,
Policy and International Business 737 at p. 757.
Patchett concludes:

Recognition of Commercial
Patchett:
Judgments and Awards in the Commonwealth
deals at length with the problem . In para. 6.31
the problem is discussed that Mustill and Boyd
regard as anomalous:
“ Does the beneficiary of the award have
freedom to choose whether to seek
registration of the award or to apply for
registration of the judgment? Where a
judgment has been obtained , there is no
question that enforcement may he procured
by registration if the scheme’s criteria are
met . But must the application be restricted
to the latter case ? ... The central issue in
these cases will be whether the foreign
award has merged into the foreign judgment
under the conflict of laws rules of the
requested State. At common law , the
position is far from clear. It is recognised ,
with full acknowledgment of the illogicality
of the rule in comparison with domestic
litigation that there is no merger of the cause
of action and a foreign judgment upon it .
The matter has never been conclusively
decided in relation to arbitral awards"
(emphasis added ) .
As well as referring to Dicey and Morris ,
10 th ed . , p . 1129, Patchett cites the decision of
Doyles Dispute Resolution Practice — Asia
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“ To hold otherwise would be to deprive the
beneficiary of the relatively clear and
straightforward
in
arrangements
the
Convention scheme and require him instead
to follow the available procedures for
judgment enforcement ... The Convention
was designed to run side by side with other
enforcement facilities ( Art VII( l )) and in
principle it should remain open to the
beneficiary to choose whichever course
appears best to suit his interest ."

Patchett is even more emphatic in para . 8.38
where he expresses the view that:
“ Actions upon foreign awards at common
law , or upon a foreign judgment based upon
the award , proceedings for leave to enforce
under the summary enforcement provisions ,
where such are allowed , and where
applicable, applications under the judgment
schemes where the award has become
enforceable as a judgment or where it has
been the subject of a judgment are available
alternatives. Few reported decisions are to
be found in relation to enforcement of
foreign awards under these procedures ..."
These remarks have a bearing as well on one
of the other arguments advanced by the
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defendant to which I will turn shortly . For
present purposes, however , I conclude that ,
even if judgments had been entered in England ,
the awards would not have merged in those
judgments for the purpose of enforcement in
Australia. Furthermore, for the reasons
assigned by Professor Patchett , I would take
leave to doubt that the rule is either an illogical
survival or anomalous . Certainly it did not have
its genesis in the desirability of preserving
alternative remedies and , in particular,
preserving rights conferred by the New York
Convention which recognises that an award
may be more easily enforceable than a foreign
judgment , but none the less, it does have that
beneficial effect .
The next barrier confronted by the plaintiffs
is whether the Supreme Court of New South
Wales has jurisdiction over the defendant . May
its process properly be served on the defendant
in Korea in proceedings such as the present ? I
have already mentioned that the plaintiffs rely
upon the provisions of Pt 10 r . 1 (a ) of the rules,
to justify the service that they purported to
effect on the defendant in Korea.
The argument that a cause of action arose
within the jurisdiction commences by the
plaintiffs pointing to the provisions of sec . 8( 2)
of the Arbitration ( Foreign Awards and
Agreements ) Act 1974 ( the Commonwealth
Act ). The subsection relevantly provides that a
“ foreign award" may be enforced in a State as
if the award had been made in that State in
accordance with the law of that State . A
“ foreign award" is defined by sec. 3( 1 ) as
meaning an arbitral award , made in pursuance
of an arbitration agreement , in a country other
than Australia , being an arbitral award in
relation to which the Convention applies. It was
not suggested that the awards here in question
did not satisfy the call of the definition .
The plaintiffs therefore submit that one is
directed by the provisions of sec . 8(2 ) of the
Commonwealth Act to the relevant State law .
Mr Meagher pointed to sec . 33 of the State Act
as providing the plaintiffs with what he called a
statutory cause of action . That section provides,
by subsec . ( 1 ) , that an award made under an
arbitration agreement may , by leave of the
court , be enforced in the same manner as a
judgment of the court to the same effect , and
where leave is so given , judgment may be
entered in terms of the award .
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At this point , I should notice the provisions
of Pt VII of the State Act . It is headed
“ Recognition and Enforcement of Foreign
Awards and Agreements". That Part of the
State Act with irrelevant differences is a mirror
image of the provisions of the Commonwealth
Act . The Commonwealth Act provides by sec .
12 that it applies to the exclusion of any
provisions made by the law of a State with
respect to the recognition of arbitration
agreements and the enforcement of foreign
awards that operate in whole or in part by
reference to the Convention .

It was not suggested by anyone , including
the Solicitor-General for New South Wales ,
and it could not properly be argued in the face
of sec. 12 of the Commonwealth Act , that Pt
VII of the State Act can conceivably be held to
have valid operation . There is a clear
inconsistency , within the meaning of sec . 109
of the Commonwealth Constitution , between
the Commonwealth Act and the State Act . The
Commonwealth Parliament has expressed in
terms its wish to occupy the relevant field . Part
VII of the State Act , although struck down as
far as valid operation is concerned , by the
provisions of the Constitution , does , in my
view , have an impact on the construction of the
other provisions of the State Act . It seems to
me that , on its proper construction , sec. 33 of
the State Act is confined to domestic awards.
The State Act intended that “ foreign awards"
should be dealt with by the inoperative Pt VII .
To that point I will return later.
For the purpose of the argument presently
under consideration , the Commonwealth Act ,
by sec. 8( 2), makes the foreign award
completely analogous to a domestic award with
respect to its enforcement . A domestic award ,
made in New South Wales , which is what the
Commonwealth Act deems the interim awards
to be , may ground a judgment or court order
obtained in one of two ways . The person
wishing to enforce the award may bring an
action on the award or may follow the summary
procedure in sec . 33( 1 ) of the State Act. The
statutory method for enforcement in sec . 33( 1 )
is simply a summary procedure in lieu of the
conventional action on the award: cf . Agromet
Motoimport Ltd . v. Maulden Engineering Co.
( Beds ) Ltd . ( 1985 ) 2 All E . R . 436 at p. 438;
Mustill and Boyd , supra , p . 370. Mr Meagher ,
without examining the authorities referred to in
Mustill and Boyd , submitted that sec . 33( 1 )
© 1991 CCH International
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created a statutory cause of action . This
submission cannot be sustained . On the
authorities, the section merely provides a
method of procedure. Mr Staff made no
submissions on this point . The true question
seems to me to be this: if the award had been
made in New South Wales, as sec . 8( 2) of the
Commonwealth Act commands should be
assumed , would such an award found a cause
of action arising in New South Wales? In the
absence of argument from the defendant , I am
content to proceed on the hypothesis that an
action may lie on an implied promise in the
award itself: cf . Norske Atlas Insurance Co . v.
London General Insurance Co. ( 1927) 43
T.L. R . 541; Bremer Oeltransport GmbH v.
Drewry (1933 ) 1 K . B. 753 at p . 758 et seq . ;
Dicey and Morris , supra , p . 562. The court
does have jurisdiction to allow or to confirm
service on a defendant outside the jurisdiction
on a cause of action arising from an award
deemed to have been made within the
juridiction . This conclusion is consistent with
one of the principal purposes of the New York
Convention .
Accepting , for the purposes of this argument
only , that the awards did not merge in the
judgments in the United Kingdom which it was
believed had been entered , the defendant next
pointed to another piece of legislation in New
South Wales in the Foreign Judgments
( Reciprocal Enforcement ) Act 1973 (the Foreign
Judgment Act ) as denying the plaintiffs the
opportunity for entering judgment in this State.
It was submitted that the awards fall within the
purview of that Act and may not be enforced
otherwise than in accordance with its
provisions. It was submitted that the Foreign
Judgment Act was an exclusive code for the
enforcement of judgments and that , by reason
of the definition of “ judgment ” in the Act , the
awards were within its coverage.
The general problem which arises is not
unique to New South Wales although the
the
arising from
particular difficulty
Commonwealth Constitution is confined to the
legislation of the Australian States. It should be
noticed that to give effect to the defendant’ s
contentions would have an effect far beyond the
immediate parties . Article XIV of the New
York Convention provides that “ A Contracting
State shall not be entitled to avail itself of the
present Convention against other Contracting
States except to the extent that it is itself bound
Doyles Dispute Resolution Practice — Asia
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to apply the Convention ” . For reasons which I
will mention shortly , the defendant’ s submission would defeat this international
obligation that Australia has assumed .

The existence of such an obligation was
recognised as an important factor in the
approach to interpretation and application of
applicable legislation by the Second Circuit
Court of Appeals in Parsons & Whittemore
Overseas Co. v . Societe Generale de 1' Industrie
du Papier ( 1974 ) 508 F. 2d 969 . As well , a
court needs to bear in mind that the New York
Convention intended to bring into existence a
uniform scheme for the recognition and
enforcement of foreign arbitral awards. “ The
objective of consistency would be thwarted by
the application of any other law to matters
covered by the Convention ” : Costa and
Limmerer , supra , p. 761 .

In almost all the common law countries or
territories which have acceded to the New York
Convention , there is in force a statute modelled
upon the Foreign Judgments ( Reciprocal
Enforcement ) Act 1933 of the United Kingdom .
The Foreign Judgment Act is the New South
Wales equivalent .

Section 4( 1 ) of the Foreign Judgment Act
defines “ judgment ” as, inter alia , including
“ an award in proceedings on an arbitration
(other than a foreign award enforceable by
virtue of Pt VII of the Commercial Arbitration
Act 1984 ) if the award has , in pursuance of the
law in force in the place where it was made ,
become enforceable in the same manner as a
judgment given by a court in that place ” .
Forgetting for the moment about the words in
brackets in the definition , there is no doubt that
the awards here in question fall within the
definition of a “ judgment ” . The words in
brackets would , on their face, encompass the
awards here in question , and , accordingly ,
exclude the awards from the scope of the
Foreign Judgment Act. Unfortunately , as I have
already held , the awards are not “ enforceable ”
by virtue of Pt VII of the State Act 1984
because that Part of the State Act has no valid
operation by reason of the provisions of sec .
109 of the Constitution . It may be possible to
read the words in question as extending to a
foreign award which would be enforceable on
the face of Pt VII of the State Act , were it to
have any valid operation , but such a
construction would certainly be straining the
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language. In fairness to Mr Meagher, I should
say he did not make this submission .
When the Foreign Judgment Act was
originally enacted in 1973, the definition of
“ judgment ”
did not include the words
presently in brackets. On the same day , 8 May
1973, that the Foreign Judgment Act was
assented to , the Arbitration ( Foreign Awards
and Agreements ) Act 1973 also received Royal
Assent . By sec . 2 , that Act was to come into
force on a day to be proclaimed . However , the
Act was never proclaimed . Section 8 would
have amended the definition of judgment in the
Foreign Judgment Act by deleting the words
“ and includes an award in proceedings on an
arbitration if the award has , in pursuance of the
law in force in the place where it was made ,
become enforceable in the same manner as a
judgment given by a court in that place ” . In
other words , foreign awards were to obtain
enforceability under an Act specifically
designed for that purpose. The Act not having
been proclaimed in 1984, by the Foreign
Judgments ( Reciprocal Enforcement ) ( Commercial Arbitration ) Amendment Act , the
definition of judgment in the Foreign Judgment
Act was amended by inserting in sec . 4( 1 ) after
the word “ arbitration ” the words “ (other than
a ‘foreign award ’ within the meaning of section
56( 1 ) of the Commercial Arbitration Act ,
1984) ” . The 1984 and 1985 amendments were
passed in order to ensure that foreign awards ,
the subject of the New York Convention , were
dealt with in accordance with the requirements
of the New York Convention as provided for by
Pt VII of the State Act . There was a further
cosmetic amendment by the Statute Law
( Miscellaneous Provisions ) Act 1985 which
omitted the words “ a foreign award within the
meaning of section 56( 1 )” and inserted instead
“ a foreign award enforceable by virtue of Part
VII ” . Although , as I have said , it would be
straining the language of sec . 4( 1 ) of the
Foreign Judgment Act to exclude from the
definition of “ judgment ” any foreign award
which would be enforceable under Pt VII of the
State Act if only Pt VII were not invalidated by
the Commonwealth Constitution . None the
less , in the totality of the statutory setting that
would give effect to the intentions of
Parliament . It was the clear intention that
foreign awards should be enforceable in
accordance with the provisions of the New
York Convention and not pursuant to the
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Foreign Judgment Act . That was clearly the
intention because the defences to applications
for enforcement under the Convention and the
Act are much different. The intention of
Parliament stands to be defeated because it was
not appreciated that Pt VII of the State Act
could have no valid operation . However , effect
can be given to the clear intention of Parliament
by reading the words in the somewhat strained
way I have indicated . In my view , the
injunction to give legislation a purposive
interpretation can best be fulfilled in this way .
There is presently before the Parliament a Bill
for amendment of the Foreign Judgment Act . It
may be thought convenient to put the present
difficulty beyond argument .
The plaintiffs submitted that sec . 10 of the
Foreign Judgment Act is inoperative in so far as
it is in conflict with the provisions of sec. 8( 2)
of the Commonwealth Act . This is an argument
I am not prepared to consider because of the
insufficient notice given under the Judiciary
Act . However, it is clear that the
Commonwealth Act intended that awards
should be enforceable in conformity with the
New York Convention and if , on its true
construction , the Foreign Judgment Act works
to prevent that result , then , to that extent , it
would be inoperative .

Mr Meagher submitted that exclusion of the
awards from the operation of the Foreign
Judgment Act may be justified in a different
way . Section 10 of the Foreign Judgment Act
provides that no proceedings for recovery of a
sum payable under a judgment “ to which Part
II of the Act applies ” , other than proceedings
by way of registration of the judgment , shall be
entertained by any court in the State .
Accepting , for the purposes of this judgment ,
that the awards here in question do fall within
the definition of “ judgment ” in sec . 4 , the
question to be considered is whether the awards
are judgments to which Pt II of the Foreign
Judgment Act applies.
There is no doubt that the United Kingdom is
a country relevantly within the application of
the Part . What sec . 5(3) and (4) additionally
requires, in order to make Pt II applicable , is
that the judgment be given in a “ superior ”
court . The plaintiffs argue that sec. 10 of the
Act fails to control the enforcement of the
awards because the awards cannot satisfy the
requirements in sec . 5. The problem was
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referred to by Patchett , supra , when he said at
p. 210:
“ In relation to the second case , rather
different and difficult considerations arise
since the registration process must be
concerned with the award and the arbitration
from which it derived . There is very little
case law on this matter, probably indicating
little use of the schemes in this context . This
may not be surprising as the special
characteristics of arbitration and awards are
not clearly reflected in the statutes, which
deal with the matter merely by including
awards within the definition of ‘judgments’ .
In consequence the terminology of the
schemes which are drafted throughout as
applying to judgments stricto sensu fits on
occasions uncomfortably with awards. It
must be assumed , however, that the term
‘award ’ as used in the Acts must be
substituted for ‘judgment’ wherever that
term appears , however awkwardly that may
read . So for example , the statutes refer to
‘judgments given in superior courts’ of
reciprocating countries. In the context of
awards , should this be read as a reference to
awards made by an arbitral body in a
reciprocating country which have , under the
law of that country , become enforceable in
the same manner as a judgment which has
been given by any court of that country or
only by a superior court of that country or
only by a recognised court of that country?
Presumably the first is intended . It cannot

have been intended that arbitral bodies had
to be designated under the 1933 Act .
There seems little doubt that the criteria in
the statutes must be fulfilled mutatis
mutandis in respect of the award before
registration can be finalised . If it had been
intended that the proceedings to make the
award enforceable as a judgment were to be
those to which the criteria are to be applied ,
rather different provision would have been
made . ”
The question thrown up by Patchett simply
was not argued by counsel and , in the light of
my earlier conclusion , it is inappropriate that I
express a view . Once again , if Parliament is
minded to do so, clarification would appear to
be highly desirable.
In the result , in my opinion , the awards
given in the United Kingdom are enforceable in
this State . I dismiss the defendant’ s motion in
each action . I think 1 should reserve the
question of costs. My inclination is to think that
the plaintiffs should receive only a portion of
their costs up to the time when I reserved my
decision because a great deal of the argument
was based on the admission by the plaintiffs
from which they have since resiled . I am
minded to order the plaintiffs to pay the
defendant’ s costs subsequent to judgment being
reserved and ordering that the costs be set off
one against the other . The question whether
final orders may now be made on the summons
also requires discussion .

[ 80-003] TANNING RESEARCH LABORATORIES INC. v . O’ BRIEN .
High Court of Australia .
Judgment delivered 6 March 1990.
Full text of judgment below .
Commercial arbitration Stay of proceedings Appellant and another company entering
into licence agreement which contained an arbitration clause Company being wound up
Respondent becoming liquidator of company Appellant claiming liquidated company
Appellant seeking order to reverse
Respondent rejecting proof of debt
indebted to it
respondent ’ s decision Supreme Court granting order Respondent appealing Court
of Appeal setting aside order Ordering proceedings be stayed pursuant to International
Appellant appealing to High Court
Arbitration Act and referring matter to arbitration
Respondent applying to cross-appeal
Whether the conditions governing the
application of sec . 7( 2 ) of the International Arbitration Act were satisfied International
Arbitration Act 1974 ( Cth ) , sec . 7( 2 ) ; 7( 4 ) .
The appellant entered into an agreement with another company whereby the appellant
granted the company an exclusive licence to produce , manufacture , promote, distribute and
sell certain products within Australia and overseas. The agreement provided for the sale of
products by the appellant to the company and for the payment of royalties by the company .
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The agreement bound the parties, their legal representatives and their successors. It also
contained an arbitration clause. Under the arbitration clause any controversy or claim arising
out of the agreement or breach of the agreement was to be settled by arbitration
The company which had entered into the agreement with the appellant was subsequently
wound up by order of the Supreme Court of New South Wales. The respondent was appointed
as the liquidator of the company After the liquidation order was made the appellant purported
unilaterally to revoke the licence agreement. The respondent commenced proceedings in a
foreign court in the name of the liquidated company seeking a declaratory judgment reinstating
the liquidated company’s rights under the licence agreement and also seeking damages against
the appellant On the appellant’s application the court ordered the matter to be settled by
arbitration in accordance with the licence agreement. The court confirmed the arbitrators’
award and ordered that the licence agreement be reinstated.

.

.

.

After the initial arbitration the appellant claimed by proof of debt that the liquidated
company was indebted to it for goods sold pursuant to the licence agreement and for certain
associated charges. The respondent rejected the proof of debt lodged by the appellant. The
respondent’s grounds for rejection included a claim that the appellant had elected not to pursue
any amounts owing as a counter-claim in the original arbitration proceedings, but merely
sought to establish that claim as an offset. The award of the arbitrators and the judgment
confirming the award operated so as to deprive the appellant of the right to make such a claim.
The appellant sought an order that the respondent’s decision to reject the appellant’s
proof of debt be reversed . An order that the liquidator’s rejection be varied by allowing the
proof was granted by the Supreme Court. The respondent appealed to the Court of Appeal and
the order was set aside The Court of Appeal ordered the proceedings to be stayed pursuant to
sec 7( 2) of the International Arbitration Act and ordered that the determination of the
amount , if any, for which the liquidated company was indebted to the appellant be referred to
arbitration in accordance with the agreement between the parties. Under sec. 7( 2), where
proceedings have been instituted by a party to an arbitration agreement , and those proceedings
involved the determination of a matter capable of settlement by arbitration, the court , on
application of a party, should stay the proceedings and refer the parties to arbitration.
According to sec. 7(4) of the Act, a party referred to in sec. 7( 2) included a person claiming
through or under a party.

.

.

The appellant appealed to the High Court and the respondent sought special leave to
cross-appeal. The respondent argued that the appellant was estopped from pursuing any debt
allegedly owed by the liquidated company because of the appellant’s failure in the initial
arbitration to counter-claim that debt
The question for decision was whether the conditions governing the application of sec. 7( 2)

.

of the International Arbitration Act were satisfied .

.

Held: judgment for the respondent in part

.

.

1 Per Brennan and Dawson JJ. (Toohey J. agreeing ): The application of sec 7( 2) to
proceedings for the reversal of a liquidator’s rejection of a proof of debt must depend on the
grounds on which the liquidator seeks to support his rejection of the proof of debt. The
respondent did not seek to uphold rejection of the appellant’s proof of debt on grounds which
were available to the respondent alone, he relied on grounds of defence available to the
liquidated company under the general law.

.

.

2. Per Brennan and Dawson JJ (Toohey J agreeing): In respect of each ground advanced
by the respondent for rejecting the proof of debt and relied on in the proceedings to uphold the
rejection , the respondent was claiming “ through or under ” the liquidated company Each of
those grounds raised a controversy or claim arising out of the licence agreement and fell under
the arbitration clause of that agreement. To determine the proceedings instituted by the

.
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appellant in the Supreme Court , it was necessary to determine whether the liquidated company
owed the appellant an enforceable debt for moneys due under the agreement. That question
was clearly a “ matter” and sec . 7(2) of the International Arbitration Act required that the
proceedings be stayed . The order to stay made by the Court of Appeal was correctly made as
between the respondent and the appellant , and the matter to be referred to arbitration was
correctly identified .
3. Per Deane and Gaudron JJ .: The substance of the controversy between the appellant
and the respondent was the amount , if any , enforceable as a debt for goods sold and delivered
to the liquidated company under the licence agreement. The controversy was one arising out
of or relating to the licence agreement and thus was encompassed within the arbitration clause
contained in the licence agreement.
4. Per Deane and Gaudron JJ .: The question whether a person was claiming through or
under a party to the arbitration agreement was necessarily to be answered by reference to the
subject matter in controversy . In the proof of debt proceedings the respondent stood precisely
in the position in which the liquidated company would have stood if it were in a position to
require a determination of the amount , if any , of its enforceable indebtedness to the appellant .
So standing, the respondent claimed the benefit of the defences and answers which would
otherwise have been available to the liquidated company , and thus claimed through or under
the liquidated company .
5 . Per Deane and Gaudron JJ .: The controversy between the appellant and the respondent
was the amount, if any , owing and enforceable as a debt for goods sold and delivered to the
liquidated company under the licence agreement . It was that matter rather than , in the terms
of the order of the Court of Appeal , “ the amount , if any , by which the liquidated company was
indebted to the appellant” which, in accordance with sec . 7( 2) must be referred to arbitration.
The appeal should be allowed to the extent necessary to allow a reference to arbitration of the
entire controversy of the amount , if any , owing and enforceable as a debt of goods sold and
delivered to the liquidated company .
6. Respondent’s application for special leave to cross-appeal dismissed .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Blake Dawson Waldron for the appellant .
Hunt & Hunt for the respondent .
Before: Brennan , Deane , Dawson , Toohey and Gaudron JJ .

Brennan and Dawson JJ .: The respondent is
the liquidator of Hawaiian Tropic Pty . Limited
( “ Hawaiian ” ). He rejected a proof of debt
lodged by the appellant Tanning Research
Laboratories Inc . ( “ Tanning ” ) , a Florida
corporation . By summons issued out of the
Supreme Court of New South Wales , Tanning
sought an order that the liquidator’s decision to
reject Tanning’ s proof of debt be reversed .
Cohen J . ordered that the liquidator’s rejection
be varied by allowing the proof in the sum of
$55 ,502.63, but that order was set aside by the
Court of Appeal which ordered that:

Agreements ) Act 1974 (Cth ) and the
determination of the matter of the amount , if
any , by which Hawaiian Tropic Pty .
Limited ( in liquidation ) is indebted to
[Tanning] be referred to arbitration in
accordance with the agreement between the
parties of 24 June 1975. ”

.

“ the proceedings be stayed pursuant to s.
7(2) of the Arbitration ( Foreign Awards and
Doyles Dispute Resolution Practice

—

Asia

The primary question for decision is whether
the conditions governing the application of sec.
7( 2) of the Arbitration ( Foreign Awards and
Agreements ) Act 1974 (Cth ) ( “ the Act ” ) , now
called the International Arbitration Act , are
satisfied . Section 7( 2 ) read as follows:
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“ 7( 2) Subject to this Act , where
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(a ) proceedings instituted by a party to

an arbitration agreement to which this
section applies against another party to
the agreement are pending in a court ; and
( b)
the proceedings involve the
determination of a matter that , in
pursuance of the agreement , is capable
of settlement by arbitration ,

on the application of a party to the
agreement , the court shall , by order, upon
such conditions ( if any ) as it thinks fit , stay
the proceedings or so much of the
proceedings as involves the determination of
that matter, as the case may be , and refer
the parties to arbitration in respect of that
matter . "
Subsection (4 ) provides that:
“ 7(4) For the purposes of subsections ( 2 )
and ( 3), a reference to a party includes a
reference to a person claiming through or
under a party ."

To ascertain the application of this provision ,
it is necessary to refer briefly to the relationship
between Tanning and Hawaiian . Tanning and
Hawaiian were parties to an agreement dated 24
June 1975 whereby Tanning granted Hawaiian
an exclusive licence “ to produce , manufacture,
promote , distribute , and sell" certain suntan
products within Australia and New Zealand .
The agreement provided for the sale of products
by Tanning to Hawaiian and for the payment of
royalties by Hawaiian . The agreement was
expressed to “ bind and inure to the benefit of
the parties to this Agreement , their legal
representatives , successors, and permitted
assigns": cl . I 6g . It contained an arbitration
clause in the following terms:
“ 10. Arbitration . Any controversy or claim
arising out of , or relating to, this Agreement
or the breach thereof , shall be settled by
arbitration , in accordance with the rules,
then obtaining , of the American Arbitration
Association , and judgment upon the award
rendered may be entered in any court having
jurisdiction thereof . "

The arrangement evidenced by the agreement
continued for some years.

In April 1981 , Hawaiian was ordered to be
wound up in the Supreme Court of New South
Wales and subsequently the respondent was

H80-003
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appointed liquidator. At some time thereafter,
Tanning purported unilaterally to revoke the
licence agreement. The liquidator then gave
instructions to commence proceedings in the
Circuit Court of the Seventh Judicial Circuit in
and for Volusia County in Florida in the name
of Hawaiian seeking, inter alia , a “ declaratory
judgment reinstating [ Hawaiian’s] rights under
the ... license agreement . .. and awarding
damages against [Tanning ] .. . ". On Tanning’ s
application , the Court ordered the matter to be
settled by arbitration in accordance with the
arbitration clause .

On 8 January 1985 , the arbitrators awarded
(so far as material ) as follows:

“ 1. Claimant , Hawaiian Tropic Pty . , Ltd . ,
breached the license agreement dated June
24, 1975 , as amended , by failing to timely
pay the amounts due for products received
which we find to be $179 ,000.00 , and by
incurring liquidation ( bankruptcy ) under
Australian law , but Respondent by its
course of conduct waived the breaches for
purposes of enforcing the termination
provisions of the license agreement .
Tanning
Respondent ,
Research
2.
Laboratories, Inc . , breached the license
agreement dated June 24 , 1975 , as
amended , by improperly selling products in
the licensed area to entities other than the
licensee , and by improperly terminating the
license agreement in 1981 . The license
agreement is hereby reinstated to Hawaiian
Tropic Pty . , Ltd . , or its successors , trustees ,
or liquidators. The claimant failed to prove
any resulting damages which were

proximately caused by the breach and
therefore claimant ' s claim for damages is
denied .

3. The evidence presented was insufficient
to establish conspiracy as alleged by
claimant and Hawaiian Tropic Pty . , Ltd . ' s
claim for punitive damages is denied .
This Award is in full settlement of all claims
submitted to this arbitration ."

On 6 May 1985 the Circuit Court:
“ ORDERED AND ADJUDGED that the
award of arbitrators be , and the same is
hereby confirmed in accordance with its
terms. It is further ORDERED AND
© 1991 CCH International
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ADJUDGED that the License Agreement is
reinstated to Hawaiian Tropic Pty . , Ltd . , or
its successors , trustees , or liquidators. The
defendants did not seek and none of the
parties were awarded any monetary
damages in said proceeding, and the claims
of both parties for attorney’s fees were
disallowed and are denied . ”

By proof of debt lodged by John H . Froman
dated 12 April 1985 , Tanning claimed that
Hawaiian was indebted to it in the sum of at
least $323, 132 for goods sold pursuant to the
licence agreement and certain associated
charges. Alternatively , Tanning claimed
$US179 ,000 in reliance upon the arbitrators’
award claiming that that award “ collaterally
estops both parties thereto to claim that a
different amount is due ” .
The liquidator gave Tanning a notice dated
26 July 1985 rejecting in whole the proof of
debt. The liquidator’s grounds for rejection
were stated as follows:
“ ( l )(a) the claim has not been submitted to
arbitration under the laws of Florida as
required by the Licence Agreement and
is statute barred in that jurisdiction being
the proper law of and jurisdiction for the
contract ; and
( b) [Tanning ] elected not to pursue any
amounts owing as a counter-claim in the
original arbitration proceedings but
merely to establish that claim as an offset
and the Award of Arbitrators and the
Final Judgment confirming the award
operate so as to deprive [Tanning ] of the
right to make such a claim at any time;
and
( 2) the Proof of Debt and the statement of
account accompanying the Proof of Debt do
not

(a ) disclose any basis for the imposition
of interest; and
( b ) disclose any evidence establishing
delivery of any product to [ Hawaiian ] or
the sale of any produce for the benefit of
[ Hawaiian ]; and

appear consistent with the Statement
of Affairs executed by Mr Cleary , a
director of [Hawaiian ]; and
(3) I am not satisfied that the indebtedness
of [Hawaiian ] ( if any ) to you is accurately
(c )
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set out in the statement of account annexed
to the proof of debt; and
(4) the Proof of Debt contains claims for

debts which even if verified would be
statute- barred in the State of New South
Wales should
that
jurisdiction
be
applicable . ”

On 12 August 1985 the summons seeking an
order reversing the liquidator’ s decision was
issued .
In determining whether to admit or reject a
proof of debt , a liquidator has been said to act
in a quasi-judicial capacity ( Re Britton &
Millard Ltd . ( 1957 ) 107 L.J . 602 ) according to
standards no less than the standards of a court
or judge: Commissioner for Corporate Affairs v.
P . W . Harvey ( 1980 ) V . R . 669 at p. 696. This
description of the liquidator’ s function reflects
his duty to distribute the assets in his hands or
under his control among the persons truly
entitled . That duty was stated by Viscount
Simonds in Government of India v. Taylor
(1955 ) A .C. 491 at p . 509:
“ I conceive that it is the duty of the
liquidator to discharge out of the assets in
his hands those claims which are legally
enforceable , and to hand over any surplus to
the contributories. I find no words which
vest in him a discretion to meet claims
which are not legally enforceable . It will be
remembered that , so far as is relevant for
this purpose , the law is the same whether
the winding- up is voluntary or by the court ,
whether the company is solvent or
insolvent , and that an additional purpose of
a winding- up is to secure that creditors who
have enforceable claims shall be treated
equally , subject only to the priorities for
which the statute provides . ”
which
determine
The
principles
enforceability of the liability to which a proof
of debt relates are, in the main , the same as the
principles which would be applied in an action
brought directly against the company to enforce
that liability . Those principles include the law
relating to the barring of actions by time: see ,
for example , Motor Terms Company Pty .
Limited v . Liberty Insurance Ltd . ( in liq . ) (1967)
116 C.L . R . 177 . But this general rule is
qualified . As the parties whose interests are
affected by admission of a proof of debt are the
general body of creditors and the contributories
rather than the company in liquidation , there
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are some liabilities which would be enforceable
against the company but which a liquidator is
not bound to admit to proof of debt lest the
interests of creditors and contributories may be
unjustly affected . A liquidator may properly
reject a proof of debt if the liability , though
enforceable against the company , is not a true
liability of the company but is founded merely
on some act or omission on the part of the
company which unjustly prejudices the interests
of the creditors or contributories in the assets
available for distribution . In this respect , there
is no reason to distinguish between the position
of a liquidator and that of a trustee in
bankruptcy: see Ayerst v. C . & K .
( Construction ) Ltd . ( 1976) A .C . 167. In In re
Van Laun ; Ex parte Chatterton ( 1907 ) 2 K . B .
23 at p. 31 , Buckley L. J . said:
“ Whether the creditor alleges that there has
resulted , and that he relies upon an account
stated , or a covenant entered into by the
debtor, or a judgment which he has
obtained , the principle , I apprehend , is
that the
exactly the same , and is this
trustee is not the person who has stated the
account , is not the covenantor , is not the
judgment debtor , but is entitled to say , ‘It is
my business to see that those who seek to
rank against this estate are persons who are
really creditors of that estate.’ If there be a
judgment it is not necessary to shew fraud
or collusion . It is sufficient , in the language
of Lord Esher , to shew miscarriage of
that is to say , that for some good
justice
reason there ought not to have been a
judgment . Exactly the same , I think , is true
of an account stated or of a covenant . ’’
The same approach is equally applicable to
estoppels which would defeat the distribution of
assets among the true creditors of the company:
In re Exchange Securities Ltd . ( 1988 ) Ch . 46 at
pp. 59-60; and cf . In re South American and
Mexican Company ; Ex parte Bank of England
( 1895) 1 Ch . 37 at p . 45. The occasions when it
is right to reject a proof of debt in respect of
what is not a true liability of the company may
not be susceptible of exhaustive definition .
Perhaps some guidance may be found in the
terms employed by Barwick C .J . in Wren v .
Mahony (1972 ) 126 C. L . R . 212 at p. 223, in
reference to the grounds on which a court of
bankruptcy will go behind a judgment:
“ Circumstances tending to show fraud or
collusion or miscarriage of justice or that a

—

—
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compromise was not a fair and reasonable
one, in the sense that even if not fraudulent
it was foolish , absurd and improper , or
resulted from an unequal position of the
parties ( see In re Hawkins ; Ex parte Troup
[[ 1895 ] 1 Q. B. 404 , at p . 409 ] ) offer
occasions for the exercise by the Court of
Bankruptcy of its power to inquire into the
consideration for the judgment . ’ ’

It is not necessary in this case to determine
the scope of this qualification . It suffices to
note that it qualifies the principles governing
the admission or rejection of a proof of debt by
arming the liquidator with grounds for rejecting
a proof of debt additional to any grounds
available under the general law . For present
purposes, the relevant consideration is that no
liability which is unenforceable against the
company by the general law can found a debt
admissible to proof in a winding up .

If the liquidator , in performing his function
of considering the admissibility of proofs of
debt , decides to reject a proof of debt , the
ordinary remedy of the person claiming to be
admitted as a creditor is to apply to the court to
reverse or modify the decision: Companies Act
1961 ( N .S. W . ) , sec. 279; r . 160 of the Supreme
Court Rules 1968 ( N .S . W . ) promulgated under
the Companies Act; see now Companies ( New
South Wales ) Regulations , reg . 126(2 ). The
proceedings thus instituted , though often
referred to as an “ appeal’’ from the liquidator’s
decision to reject , are originating proceedings
which the court hears de novo: In re Bird ' s
Stores Pty . Ltd . (1931 ) 37 Arg. L . R . 94; In re
Kentwood Constructions Ltd . ( 1960 ) 1 W . L. R .
646; ( 1960 ) 2 All E . R . 655; In re Trepca Mines
Ltd . (1960 ) 1 W . L. R . 1273; (1960 ) 3 AH E. R .
304. In such a proceeding , a liquidator who
defends his decision to reject a proof of debt is
no longer acting in a quasi- judicial capacity; he
is cast in the role of an adversary , defending the
assets available for distribution against a
liability which , according to the view he
formed when acting quasi - judicially , is not
legally enforceable. The liquidator may defend
those assets against the creditor’s claim on any
ground on which the company might have
defended the claim had it been sued by the
creditor. If the liquidator relies on those special
defences which allow him to go behind a
judgment , an account stated , a covenant or an
estoppel in order to ascertain the true liability
of the company , he is none the less in the role
© 1991 CCH International
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an adversary . The issue in the proceeding is
whether the liability referred to in the proof of
debt is a true liability of the company
enforceable against it . The issue is contested
between the putative creditor on the one hand
and the liquidator on the other; the liquidator is
a party litigant . And none the less so though the
liquidator is required to act fairly in conducting
the litigation .
Of course , a liquidator is not the company
and legal title to the assets of the company is
not vested in him : Franklin ' s Selfserve Pty . Ltd .
v . Federal Commissioner of Taxation ( 1970)
125 C.L . R . 52 at pp . 69-71; Ayerst v. C. & K .
( Construction ) Ltd . , supra at p . 180; and see
Growden v . Wiltshire (1935 ) 52 C. L. R . 286.
Nor is the liquidator in the present case a party
to the arbitration agreement contained in cl . 10
of the agreement of 24 June 1975 . But sec . 7(4)
of the Act brings within the ambit of subsec .
(2) a person who claims “ through or under a
party ” . Although a person who was not a party
to the arbitration agreement is not bound by the
contract to submit to arbitration , a person who
claims “ through or under a party ” is so bound
by force of the statute: see Bonnin v . Neame
(1910 ) 1 Ch . 732 at p. 738. In statutes similar
to sec . 7 of the Act , the phrase “ through or
under a party ” or its equivalent has been
construed to apply to , inter alia, a trustee of a
bankrupt’s estate ( Piercy v . Young ( 1879) 14
Ch . D. 200) , an assignee of a debt arising out of
a contract containing an arbitration clause (The
“ Leage ” ( 1984) 2 Lloyd’ s Rep. 259 at p. 262),
a company being a subsidiary of a parent
company which is party to an arbitration
agreement ( Roussel-Uclaf v . Searle ( 1978 ) 1
Lloyd’ s Rep. 225; but cf . Mount Cook
( Northland ) Ltd . v . Swedish Motors Ltd . (1986)
1 N . Z. L . R . 720) and a company being a parent
of a subsidiary company which is party to an
arbitration agreement when claims are brought
against both companies based on the same
facts: J .J . Ryan & Sons v . Rhone Poulenc
Textile , S .A. (1988 ) 863 F. 2d 315. However,
there is no case to which our attention has been
drawn in which the phrase has been held to
affect the liquidator of a company which is
party to an arbitration agreement , and the
position of a liquidator can be distinguished
from a trustee, an assignee , a subsidiary
company or a parent company referred to in the
respective cases cited . The meaning of the
phrase “ through or under a party ” must be
Doyles Dispute Resolution Practice — Asia
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ascertained not by reference to authority but by
reference to the text and context of sec . 7(4 ).

In the first place , as subsec. ( 2 ) speaks of
both parties to an arbitration agreement , a
person who claims through or under a party
may be either a person seeking to enforce or a
person seeking to resist the enforcement of an
alleged contractual right . The subject of the
claim may be either a cause of action or a
ground of defence . Next , the prepositions
“ through ” and “ under ” convey the notion of a
derivative cause of action or ground of defence ,
that is to say , a cause of action or ground of
defence derived from the party . In other words,
an essential element of the cause of action or
defence must be or must have been vested in or
exercisable by the party before the person
claiming through or under the party can rely on
the cause of action or ground of defence . A
liquidator may be a person claiming through or
under a company because the causes of action
or grounds of defence on which he relies are
vested in or exercisable by the company; a
trustee in bankruptcy may be such a person
because the causes of action or grounds of
defence on which he relies were vested in or
exercisable by the bankrupt .
A liquidator who defends his rejection of a
proof of debt on the ground that , under the
general law , the liability to which the proof
relates is not enforceable against the company
takes his stand on a ground which is available
to the company . A liquidator who resists a
claim made by a creditor against the assets
available for distribution on the ground that
there is no liability under the general law thus
stands in the same position vis-a- vis the
creditor as does the company . If the creditor
and the company are bound by an international
arbitration agreement applicable to the claim ,
there is no reason why the claim should not be
determined as between the creditor and the
liquidator in the same way as it would have
been determined had no winding up been
commenced . To exclude from the scope of an
international arbitration agreement binding on a
company matters between the other party to
that agreement and the company’ s liquidator
would give such agreements an uncertain
operation and would jeopardize orderly
arrangements: see Scherk v . Alberto Culver Co .
(1974) 417 U .S. 506 at pp . 516-517 . But it is
otherwise if the liquidator supports his rejection
of a proof of debt in reliance on a ground which
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allows him , and him alone, to go behind the
judgment , account stated , covenant or estoppel
on which the company’ s liability is founded .
The entitlement of a liquidator to go behind a
judgment , account stated , covenant or estoppel
substantially
or
unaffected ,
either
is
procedurally , by the existence of an
international arbitration agreement binding on
the company . To stay proceedings which
involve only matters outside the scope of an
international arbitration agreement would be to
frustrate the provisions for winding up. Thus
the application of sec . 7( 2 ) to proceedings for
the reversal of a liquidator’ s rejection of a proof
of debt must depend on the ground or grounds
on which the liquidator seeks to support his
rejection of the proof of debt . By attributing
such a discriminatory operation to sec. 7( 2 ) ,
conflict is avoided between the attainment of
the objects of the Act and the procedures
appropriate to a winding up .

In the present case , the liquidator does not
seek to uphold rejection of Tanning 's proof of
debt on grounds which are available to the
liquidator alone; he relies on grounds of
defence available to Hawaiian under the general
law . The liquidator thus relies on a ground of
defence against Tanning 's claim which is
available to the company . In respect of each
ground advanced for rejecting the proof of debt
and relied on in the proceedings to uphold the
rejection , the liquidator is claiming “ through or
under" Hawaiian . Each of those grounds raises
a “ controversy or claim arising out of , or
relating to" the agreement of 24 June 1975 and
thus falls under cl. 10 thereof (the arbitration
clause ). To determine the proceedings
instituted by Tanning in the Supreme Court , it
is necessary to determine whether Hawaiian
owes Tanning an enforceable debt for moneys
due under the agreement of 24 June 1975. That
question is clearly a “ matter" (however the
term “ matter" be defined ) the determination of
which is involved in those proceedings. Section
7( 2 ) of the Act requires that those proceedings
be stayed . The order to stay made by the Court
of Appeal was correctly made as between the
liquidator and Tanning and the matter to be
referred to arbitration was, in our opinion ,
correctly identified . Tanning submits that , even
if it be right to refer a matter to arbitration , the
order should be made on condition that the
liquidator does not raise the Florida statute of
limitations. If that submission were accepted ,
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the liquidator’ s decision to reject Tanning’s
proof of debt might be reversed or varied to
admit to proof a debt which is unenforceable. A
creditor whose debt is statute- barred at the
commencement of the winding up is not a
creditor entitled to prove in the winding up:
Motor Terms Company Pty. Limited v . Liberty
Insurance Ltd . ( in liq . ) Supra , at pp . 190- 191 ,
195-197. The condition which Tanning seeks to
have imposed is inappropriate.

.

There are several subsidiary points which
should be mentioned . First , Tanning’ s claim for
interest , rejected specifically in ground ( 2 )(a )
appears to be based on an alleged contractual
obligation to pay interest; it is not a claim
against the liquidator for interest on the amount
which , it is claimed , he ought to have admitted
as a debt provable in the winding up. A claim
for interest on the former basis falls within the
arbitration clause and the matter in issue must
be referred to arbitration . A claim for interest
on the latter basis does not , but such a claim for
interest would be misconceived: see Re A .
Forsyth & Co . Ltd . ( 1975) 1 A .C. L . R . 274.
Next , by its alternative claim Tanning sought to
rely on an alleged issue estoppel based on the
finding in the award that $US179 ,000 was due
by Hawaiian to Tanning for products received
and for other money payable under the
contract . The question whether there is an issue
estoppel which requires Hawaiian’ s liability for
this amount to be accepted as correct and
enforced is itself a question involved in
determining whether Hawaiian is indebted to
Tanning and in what amount. As Hawaiian’ s
indebtedness under the contract falls within the
arbitration clause , the alleged issue estoppel is
an issue in the matter to be referred to
arbitration . It is therefore unnecessary and
inappropriate to discuss the competing
arguments as to the alleged issue estoppel .

Thirdly , the matter to be referred to
arbitration cannot extend to issues which could
not arise in proceedings between Hawaiian and
Tanning or which are unrelated to the contract
containing the arbitration clause: Allergan
Pharmaceuticals Inc . & Anor v . Bausch & Lomb
Inc . & Anor ( 1985) ATPR 1) 40-636 at p.
47 , 173 . The ultimate question whether the
liquidator’ s decision should be reversed or
modified cannot itself be referred to arbitration
though the answer to the question will follow
inevitably upon a determination of the matter of
Hawaiian ’ s debt to Tanning . Although the
© 1991 CCH International
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issues in the “ proceedings ” extend beyond the
matter which can be referred to arbitration
under cl . 10 , so that the proceedings are not
wholly congruent with the “ matter ” which is
to be referred to arbitration , the whole of the
proceedings must be stayed until an award is
made on the matter referred: Flakt Australia
Ltd . v . Wilkins & Davies Construction Co. Ltd .
( 1979) 2 N .S . W . L. R . 243 at p . 250 . Had the
liquidator asserted a right to go behind the
award , that question could not have been
referred to arbitration , yet its determination
would have had to await the determination of
the matter falling within the arbitration clause .

Finally , there is one general question which
the liquidator raises by application for special
leave to cross-appeal . The question is whether
Tanning is now estopped from pursuing any
debt allegedly owing by Hawaiian because of
Tanning's failure in the Florida arbitration to
counterclaim that debt from Hawaiian . By his
notice of cross-appeal , the liquidator seeks an
order that Tanning ' s summons be dismissed
here and now . In the earlier Florida arbitration
Tanning raised the alleged debt by way of
defence , contending that the debt “ greatly
exceeds any claim which ( Hawaiian ) purports
to assert ” in the Florida proceedings and that
Hawaiian ’ s claims “ are therefore barred under
the doctrine of recoupment ” . Tanning also
relied on the debt by way of set -off . In the
result , as we have seen , the arbitrators found
that Hawaiian failed to prove any damages and
the Circuit Court 's order stated that Tanning
did not seek any monetary damages. The
liquidator seeks to argue that it was
unreasonable of Tanning not to have
counterclaimed for the debt and that Tanning
should now be held estopped from asserting
that the debt is enforceable . Reliance is placed
on the majority judgment in Port of Melbourne
Authority v . Anshun Pty . Ltd . ( 1981 ) 147
C. L. R . 589 at pp . 602-603.
If the estoppel which the liquidator seeks to
raise in reliance on Port of Melbourne Authority
v . Anshun Pty . Ltd . were a mere issue estoppel ,
the availability of the estoppel would fall for
consideration in the arbitration and it would be
unnecessary to consider it further in these
proceedings. It may be that Port of Melbourne
Authority v. Anshun Pty . Ltd . is a case of mere
issue estoppel ( see the views expressed in
Chamberlain v. Deputy Commissioner of
Taxation ( 1988) 164 C. L. R . 502) and , if that be
Doyles Dispute Resolution Practice — Asia
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so , the cross-appeal must be dismissed . But if
that case recognizes an estoppel which
precludes the litigation of a cause of action
( rather than an estoppel which merely compels
the determination of an issue in litigation ), it is
necessary to consider whether Tanning is
precluded from enforcing the debt allegedly
owing by Hawaiian . If , according to the law of
New South Wales, any debt owing by
Hawaiian is unenforceable , the cross-appeal
should be allowed and the summons should be
dismissed. There would be no live “ matter ”
involved in the proceedings which would be
“ capable of settlement by arbitration ” . In our
opinion , there is no such estoppel .
A plaintiff who has an unadjudicated cause
of action which can be enforced only in fresh
proceedings ( Duedu v . Yiboe ( 1961 ) 1 W . L . R .
1040 at p. 1046 ) cannot be precluded from
taking fresh proceedings merely because he
could have and , if you will , should have
counterclaimed on that cause of action in a
forum chosen by the opposite party in
proceedings in which the opposite party sued
him . We do not read the majority judgment in
Port of Melbourne Authority v . Anshun Pty . Ltd .
as holding the contrary , except in a case where
the relief claimed in the second proceeding is
inconsistent with the judgment in the first: see
especially at pp. 599-601 . That is not the
present case . Here , as the award stated , the
claims in settlement of which the award was
made were only those claims submitted to the
arbitration , not including the debt allegedly
owing to Tanning . Tanning’ s claim for a debt
owing by Hawaiian did not merge in and was
not extinguished by any award or judgment . As
the Florida proceedings , giving them full faith
and credit , did not give rise to a cause of action
estoppel precluding Tanning from enforcing
any debt owing by Hawaiian , it is unnecessary
to consider the question whether a foreign
judgment is capable of founding such an
estoppel : see Hall v . Odber ( 1809 ) 11 East 118
[ 103 E . R . 949] and cf . Carl Zeiss Stiftung v.
Rayner & Keeler Ltd . ( No . 2 ) ( 1967 ) 1 A .C. 853
at pp. 966-967 . In these circumstances , we
would think that the appropriate order would be
to grant special leave to the respondent to
cross-appeal but to dismiss the cross-appeal
with costs. However, as the other members of
the Court would refuse special leave , that is the
order which will be made . We join in refusing
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special leave to cross-appeal but with costs
against the respondent.
We would dismiss the appeal with costs.

Deane and Gaudron JJ .: The appellant ,
Tanning Research Laboratories Inc. ( “ TRL"),
is a company incorporated and carrying on
business in the United States of America . On
24 June 1975 TRL entered into a licence
agreement with an Australian company ,
Hawaiian Tropic Pty . Limited ( “ Hawaiian").
( “ the
Mr O’ Brien
respondent ,
The
liquidator") , is liquidator of Hawaiian , which
company was ordered to be wound up by the
Supreme Court of New South Wales in April
1981 .
The agreement between TRL and Hawaiian
contained a clause ( cl . 10") in the following
^
terms:

“ Arbitration . Any controversy or claim
arising out of , or relating to, this Agreement
or the breach thereof , shall be settled by
arbitration , in accordance with the rules ,
then obtaining , of the American Arbitration
Association , and judgment upon the award
rendered may be entered in any court having
jurisdiction thereof . "

In February 1984 arbitration proceedings
were commenced in Florida , U .S . A ., by or on
behalf of Hawaiian against TRL . In those
proceedings it was claimed that TRL had
wrongfully terminated the licence agreement .
Relief was sought by way of “ damages in
excess of Five Thousand ($5 ,000.00 ) Dollars
and declaratory judgment". The claim for
declaratory judgment was a claim for a
declaration “ reinstating [ Hawaiian’ s] rights
under the .. . license agreement". TRL filed
various defences to the claim , including a
defence of recoupment
a defence analogous
to set-off
alleging indebtedness for goods
sold and delivered to Hawaiian by TRL “ in an
including
exceeding $350,000 ,
amount
interest". TRL did not cross-claim in respect of
that or any other amount claimed to be owing.
Nothing presently turns on other issues which
were in dispute in the arbitration proceedings.

—

—

An award was made in the arbitration
proceedings on 8 January 1985. The award was
later confirmed by judgment of the Circuit
Court , Seventh Judicial Circuit , in and for
Volusia County , Florida . So far as is presently
relevant , the award contained a finding that

1180-003

both TRL and Hawaiian had breached the
licence agreement. Hawaiian ’ s breach was
found to consist of “ failing to timely pay the
amounts due for products received which we
find to be $179,000.00, and ... incurring
liquidation ... under Australian law". In the
result , the agreement was reinstated but
Hawaiian ’ s claim for damages was dismissed .

In April 1985 TRL lodged a proof of debt
with the liquidator, asserting that Hawaiian was
indebted to it for goods sold and delivered
under the licence agreement in the sum of
$US280 ,205. In the proof of debt TRL
acknowledged and relied upon a “ collateral
estoppel" by virtue of the award made in the
arbitration proceedings and claimed to prove
the amount which was the subject of the finding
of breach in the award , namely , $ US179 ,000.
The liquidator rejected the proof of debt on the
following grounds:
“ ( l )(a) the claim has not been submitted to
arbitration under the laws of Florida as
required by the Licence Agreement and
is statute barred in that jurisdiction for
the contract; and
( b ) TRL elected not to pursue any
amounts owing as a counter-claim in the

original arbitration proceedings but
merely to establish that claim as an offset
and the Award of Arbitrators and the
Final Judgment confirming the award
operate so as to deprive TRL of the right
to make such a claim at any time; and
( 2) the Proof of Debt and the statement of
account accompanying the Proof of Debt do

not
(a) disclose any basis for the imposition
of interest ; and
( b) disclose any evidence establishing
delivery of any product to [ Hawaiian ] or
the sale of any produce for the benefit of
[ Hawaiian ]; and
(c ) appear consistent with the Statement

of Affairs executed by Mr Cleary , a
director of [ Hawaiian ]; and
(3 ) I am not satisfied that the indebtedness
of [ Hawaiian ] ( if any ) to you is accurately
set out in the statement of account annexed
to the proof of debt ; and
( 4) the Proof of Debt contains claims for
debts which even if verified would be
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statute-barred in the State of New South
Wales should
be
that
jurisdiction

pursuance of the agreement , is capable
of settlement by arbitration ,

applicable. ”

on the application of a party to the

The grounds relied upon by the liquidator put
the amount of Hawaiian ’ s indebtedness in issue
and asserted that , either by reason of an
estoppel similar to that considered in Port of
Melbourne Authority v . Anshun Pty . Ltd . (1981 )
147 C . L . R . 589 (ground ( l )( b)) or by the
operation of cl. 10 and the application of
Florida law (ground ( l )( a )) , the debt , if any ,
was not enforceable . In the alternative , it was
asserted that , should New South Wales law
apply , some part of the debt was statute barred .

Upon the liquidator’ s rejection of the proof
of debt , TRL commenced proceedings in the
Supreme Court of New South Wales seeking an
order that the decision of the liquidator be
reversed ( “ the proof of debt proceedings ” ).
TRL, by its reply to the liquidator’s amended
defence, again asserted that it was entitled to
the benefit of an estoppel by virtue of the award
and subsequent judgment and by which the
liquidator was precluded from denying
Hawaiian 's indebtedness in the sum of
$US179 ,000. Shortly prior to the hearing , the
liquidator claimed that the proceedings should
be stayed pursuant to sec. 7( 2) of the
Arbitration ( Foreign Awards and Agreements )
Act 1974 (Cth ) ( “ the Act ” ), now called the
International Arbitration Act .
The Act implements the United Nations
on
and
the
Recognition
Convention
Enforcement of Foreign Arbitral Awards and
relevantly provided:

“ 7( 1 ) Where(d ) a party to an arbitration agreement is
a person who was, at the time when the
agreement was made , domiciled or
ordinarily resident in a country that is a
Convention country ,

this section applies to the agreement .

7(2) Subject to this Act , where

—

(a) proceedings instituted by a party to
an arbitration agreement to which this
section applies against another party to
the agreement are pending in a court; and
( b) the
proceedings involve the
determination of a matter that , in
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agreement , the court shall , by order, upon
such conditions ( if any ) as it thinks fit , stay
the proceedings or so much of the
proceedings as involves the determination of
that matter, as the case may be , and refer
the parties to arbitration in respect of that
matter.

7(4) For the purposes of subsections ( 2) and
(3) , a reference to a party includes a
reference to a person claiming through or
under a party . ”

It has been common ground throughout the
proof of debt proceedings that cl. 10 is an
arbitration agreement and that TRL, a party to
that agreement , was, at the time the agreement
was made , ordinarily resident in a Convention
country . That being so and having regard to the
“ the court
mandatory terms of sec . 7(2)
shall ... stay the proceedings or so much of the
proceedings as involves the determination of
the question of the application
that matter ”
of sec . 7(2 ) should have been determined prior
to any hearing of TRL’s claim to have the
liquidator’ s decision reversed . However,
presumably because it was perceived that , if
either of the estoppels claimed by TRL and the
liquidator was made out , there would be no
dispute to submit to arbitration , the matter
proceeded to a hearing before Cohen J . in the
Supreme Court of New South Wales. The
question of the application of sec . 7(2 ) of the
Act was treated as but one issue in the case.
Both TRL and the liquidator acquiesced in this
course . His Honour held that sec . 7( 2) of the
Act had no application and that neither estoppel
was made out. His Honour further held that the
proof of debt should be allowed to the extent of
$55 ,502.63 . The liquidator appealed and TRL
cross-appealed to the Court of Appeal of the
Supreme Court of New South Wales. In the
Court of Appeal sec. 7( 2) was again treated as
but one issue in the appeal , the other principal
issues then argued being the estoppels claimed
respectively by TRL and the liquidator. In the
judgment of Kirby P . , with whose proposed
orders McHugh J . A . agreed , neither estoppel
was established but sec. 7( 2) of the Act applied
to the proof of debt proceedings. In the result ,
the cross-appeal was dismissed , the appeal
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allowed , the judgment and orders of Cohen J .
set aside and , in lieu thereof , it was ordered
that the proceedings be stayed and “ the
determination of the matter of the amount , if
any , by which [ Hawaiian ] is indebted to [TRL]
be referred to arbitration in accordance with the
agreement ... of 24 June 1975 ” . TRL now
appeals to this Court and the liquidator seeks
special leave to cross-appeal. By the appeal and
by the application for leave to cross-appeal ,
each of TRL and the liquidator seeks to have
the question of the admission of the proof of
debt determined by reference to the different
estoppels claimed to result from the award and
subsequent judgment . Additionally , TRL seeks
by its appeal to have the other questions in
issue between it and the liquidator determined
in proof of debt proceedings rather than by way
of arbitration under cl . 10.

delivered by TRL to Hawaiian pursuant to the
licence agreement .

As earlier mentioned , sec . 7( 2 ) of the Act is
mandatory in its terms. Thus , it is only if the
different estoppels claimed by TRL and the
liquidator fall outside the scope of sec. 7( 2 ) that
they can fall for determination in the proof of
debt proceedings or in any appeal in such
proceedings .
To ascertain whether sec . 7( 2) operates in
respect of proceedings pending in a court it is
necessary to first identify the subject matter of
the controversy which falls for determination in
those proceedings. Only when that has been
done is it possible to identify whether the
proceedings “ involve the determination of a
matter .. . capable of settlement by arbitration":
sec . 7( 2)( b). That process of identification is
also necessary to ascertain whether , if a party
to the proceedings is not a party to the
arbitration agreement , he or she is a person
“ claiming through or under a party ": sec . 7( 4 ) .
It was contended on behalf of TRL that the
subject matter of the proof of debt proceedings
was whether and , if so, in what amount the
indebtedness of Hawaiian to it should be
admitted in the winding up. That matter, it was
argued , is not “ a matter ... capable of
settlement by arbitration". So much may be
accepted as correct . Even so , it is clear from
the proof of debt and the notice of rejection
( and , as events have transpired , from the course
which the proceedings have taken ) that a
decision as to the admission of any debt in the
winding up depends entirely upon the
determination of the amount , if any , owing and
enforceable as a debt for goods sold and

The word “ matter" is not defined in the Act .
In the quite different context of Ch . Ill of the
Constitution , it has been held that the word
“ matter" means “ the whole matter" and
encompasses “ all claims made within the scope
of the controversy": Fencott & Ors v . Muller &
Anor ( 1983 ) 152 C.L. R . 570 at p . 603 . See also
Philip Morris Inc . & Anor v . Adam P . Brown
Male Fashions Pty . Ltd . (1981 ) 148 C . L . R . 457
at p . 475. However, in any context , “ matter"
is a word of wide import. In the context of sec .
7( 2) , the expression “ matter ... capable of
settlement by arbitration" may , but does not
necessarily , mean the whole matter in
controversy in the court proceedings. So too , it
may , but does not necessarily encompass all the
claims within the scope of the controversy in
the court proceedings. Even so , the expression
“ matter ... capable of settlement by
arbitration " indicates something more than a
mere issue which might fall for decision in the
court proceedings or might fall for decision in
arbitral proceedings if they were instituted . See
Flakt , at p . 250 . It requires that there be some
subject matter, some right or liability in
controversy which , if not co-extensive with the
subject matter in controversy in the court
proceedings, is at least susceptible of settlement
as a discrete controversy . The words “ capable
of settlement by arbitration" indicate that the
controversy must be one falling within the
scope of the arbitration agreement and ,
perhaps, one relating to rights which are not
required to be determined exclusively by the
exercise of judicial power . See Mustill and
Boyd , The Law and Practice of Commercial
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Even if some issue in addition to the amount
indebtedness
be
must
of enforceable
determined before the proof of debt
proceedings can be finally decided , that would
not oust the operation of sec. 7( 2 ) of the Act .
By requiring that the proceedings or so much of
the proceedings as involves the determination
of a matter capable of settlement by arbitration
be stayed , sec . 7( 2 ) clearly contemplates that
the proceedings may encompass issues
additional to those constituting “ a matter . ..
capable of settlement by arbitration ". See Flakt
Australia Ltd . v . Wilkins & Davies Construction
Co . Ltd . ( 1979 ) 2 N .S . W . L . R . 243; Allergan
Pharmaceuticals Inc. & Anor v . Bausch & Lotnb
Inc . & Anor ( 1985) ATPR 1J 40-636 .
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Arbitration in England, 2 nd ed . ( 1989), pp.
149-150 , where it is noted that “ English law
has never arrived at a general theory for
distinguishing those disputes which may be
settled by arbitration from those which may
not ” but that the powers of an arbitrator “ are
limited by considerations of public policy and
by the fact that he is appointed by the parties
and not by the state ” .
The substance of the controversy between
TRL and the liquidator is the amount , if any ,
enforceable as a debt for goods sold and
delivered to Hawaiian under the licence
agreement . That controversy is susceptible of
settlement as a discrete controversy . And , when
stated in those terms , the controversy is readily
seen as one arising out of or relating to the
licence agreement and thus encompassed within
the agreement to arbitrate contained in cl. 10 .
Moreover , the controversy is as to a matter of a
kind which is frequently the subject of
arbitration proceedings and which could not be
said to require determination only by the
exercise of judicial power .
There is one aspect of the controversy as to
the amount enforceable as a debt for goods sold
and delivered under the licence agreement that
requires further consideration . The different
estoppels asserted by TRL and the liquidator
are asserted by reason of the earlier arbitration
and , in that sense , arise out of or relate to the
arbitration rather than the licence agreement.
Moreover , as the course of this litigation
shows, the asserted estoppels are themselves
capable of determination as discrete issues. If
are
viewed
the
asserted
estoppels
independently , it is arguable that they do not
constitute “ a matter ... capable of settlement
by arbitration ” . However, the asserted
estoppels are but aspects of the wider
controversy as to the amount enforceable as a
debt for goods sold and delivered under the
licence agreement . That question necessarily
involves a determination of the estoppels, but is
not necessarily answered by that determination .
If neither estoppel is made out , the question
will involve other considerations . Accordingly ,
the estoppels are properly to be seen , not as
separate issues falling outside cl . 10 , but as part
of the controversy as to the amount enforceable
as a debt . That controversy is, as earlier
indicated , a matter capable of settlement by
arbitration .
Doyles Dispute Resolution Practice — Asia

It was further argued on behalf of TRL that
sec . 7( 2) has no application to the proof of debt
proceedings because the liquidator does not
claim through or under Hawaiian . It was
pointed out that a liquidator does not succeed to
the rights and liabilities of a company , but
assumes a responsibility , as an officer of the
court , to administer the statutory scheme for the
winding up of a company . The proof of debt
proceedings , it was argued , were proceedings
for the review of a quasi -judicial decision taken
by the liquidator in the course of discharging
that responsibility . Thus , the argument ran , the
liquidator, in defending his decision , could not
be said to be claiming anything
much less
claiming through or under Hawaiian .

—

Section 7( 2 ) of the Act is concerned with
“ proceedings [ which ] involve the determination
of a matter . .. capable of settlement by
arbitration ". Its operation is thus not confined
to proceedings in which the parties seek the
same relief as might have been sought in
arbitration proceedings. Because sec. 7(2) has
this wider operation , the question whether a
person is claiming through or under a party to
the arbitration agreement is necessarily to be
answered by reference to the subject matter in
controversy rather than the formal nature of the
proceedings or the precise legal character of the
person initiating or defending the proceedings.
The substance of the controversy between

TRL and the liquidator is as to the amount , if
any , enforceable as a debt for goods sold and
delivered by TRL to Hawaiian under the
licence agreement . In the proof of debt
proceedings TRL asserts an enforceable
obligation on the part of Hawaiian and seeks to
have the liquidator recognize that obligation .
The liquidator , on the other hand , denies the
existence of that obligation and , if it exists ,
disputes the amount . In so doing, the liquidator
stands precisely in the position in which
Hawaiian would have stood if it were in a
position to require and did require a
determination of the amount , if any , of its
enforceable indebtedness to TRL. So standing,
the liquidator claims the benefit of the defences
and answers which would otherwise have been
available to Hawaiian , and thus claims through
or under Hawaiian . It is not suggested on
behalf of the liquidator that there are any
grounds upon which the liquidator would be
entitled , as a matter of discretion , to refuse to
admit the proof of the debt if it would have
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been otherwise enforceable as against the
company .
The acquiescence by TRL and the liquidator
in a course involving argument and decision on
all issues has resulted in decisions being given
at first instance and in the Court of Appeal on
the claimed estoppels which are but aspects of
the controversy capable of settlement by
arbitration , namely , the amount , if any , owing
and enforceable as a debt for goods sold and
delivered to Hawaiian under the licence
agreement . It is that matter, rather than , in the
terms of the order of the Court of Appeal , “ the
amount , if any , by which [ Hawaiian ] is
indebted to [TRL]” which , in accordance with
sec . 7( 2 ) of the Act , must be referred to
arbitration and , on the arbitration of that
matter, the arbitrator will not , in our view , be
bound to pay regard to the views expressed in
the courts below or in this Court on the validity
or otherwise of the various alleged estoppels.
The appeal should be allowed to the extent
necessary to allow a reference to arbitration of
the entire controversy as to the amount , if any ,
owing and enforceable as a debt for goods sold
and delivered to Hawaiian , including the
various alleged estoppels , and to provide that
the parties should bear their own costs of the
proceedings at first instance and in the Court of
Appeal referable to the different estoppels that
each asserted . The application for special leave
to cross-appeal should be dismissed . As the
liquidator has substantially succeeded on the
question of the operation of sec . 7( 2) of the
Act , the appellant should pay the respondent ’ s
costs of that issue in this Court . Otherwise ,
because the parties again sought to raise in this
Court the estoppels which are but aspects of the
matter which must be referred to arbitration ,
there should be no order as to the costs of the
appeal or the application for special leave to
cross-appeal .

Toohey J .: I have read the judgment of
Brennan and Dawson JJ . and agree generally
with their Honours' conclusion that the appeal
be dismissed and their reasons for reaching that
conclusion . There is , however, one matter on
which I would comment and that is in relation
to the respondent’ s application for special leave
to cross-appeal .
The question raised by that application is in

essence whether the appellant is estopped from
pursuing any debt owing by Hawaiian Tropic
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Pty . Limited ( “ Hawaiian ” ) because of the
appellant’s failure in the arbitration proceedings
to counterclaim in respect of that debt . Brennan
and Dawson JJ . express the view that no
principle of law , whether derived from Port of
Melbourne Authority v . Anshun Pty . Ltd . (1981 )
147 C.L . R . 589 or otherwise , would prevent a
plaintiff from pursuing a claim against a
defendant merely because he might have sought
the same relief by way of cross-claim in earlier
proceedings between the parties.
I prefer to express no view on that matter and
for the following reason . The Court of Appeal
ordered that proceedings between the parties be
stayed and that determination of the amount
owed by Hawaiian to the appellant be referred
to arbitration in accordance with the agreement
between the parties. Once it is accepted that the
Court of Appeal was right in the orders it made ,
it follows that all issues bearing on that
indebtedness are referred to arbitration . As
Brennan and Dawson JJ . point out in their
judgment , the question whether there is an
issue estoppel based on the finding in the award
that $US179,000 was due by Hawaiian to the
appellant is an issue in the matter to be referred
to arbitration . Equally , in my view , the
question whether the appellant is precluded
from asserting an indebtedness on the part of
Hawaiian because it ( the appellant ) failed to
counterclaim in the arbitration is an issue in the
matter to be referred to arbitration .

In all the circumstances it seems to me
preferable to express no view as to the
consequences of the respondent’s failure to
cross-claim in the arbitration . It is true that if
the respondent can make good the proposition
that the appellant is precluded , by its failure to
counterclaim in the arbitration , from asserting
any indebtedness on the part of Hawaiian , there
is no longer any matter to be referred to
arbitration . But the proposition is not one that
necessarily turns only on a question of law .
There may be facts not before this Court which
are relevant to the absence of a cross-claim .
The application for leave to cross-appeal
suggests that the respondent may seek to rely ,
not only on the absence of a counterclaim in the
arbitration proceedings, but also on the
presence in those proceedings of a defence of
recoupment or set-off unaccompanied by a
© 1991 CCH International
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counterclaim . The precise scope of Anshun is
itself a matter of some debate: see Chamberlain
v . Deputy Commissioner of Taxation ( 1988) 164
C. L. R . 502. None of these aspects was
canvassed fully before this Court .

I agree with their Honours that the appeal
should be dismissed with costs. The application
for special leave to cross-appeal should also be
refused with costs.

ft 80-004]

UPDATE CONSTRUCTIONS PTY LTD v ROZELLE CHILD CARE
CENTRE LTD
Supreme Court of New South Wales , Court of Appeal
Judgment delivered 27 March 1990
Full text of judgment below
Arbitration Jurisdiction Leave to appeal Procedure of Court in determining appeal
— Dispute concerning building contract Arbitrator making interim award Proprietor
appealing to Court on the construction of the contract
Builder seeking to have award
approved and remitted to the arbitrator for damages Court deciding whole question of
liability and quantum of damages Whether on hearing an appeal the Court can decide
questions outside the ones which form the limits of the appeal Procedure to be adopted
by the Court
Application of the principles of restitution
Commercial Arbitration Act
1984 ( NSW ) , sec 38; 40 ; 41 ; 42 .
The builder and the proprietor entered into a building contract. The contract price was
fixed due to the requirements placed on the proprietor under the terms of its federal
government grant. The grant stated that funds would not be provided for any variations
occurring during construction without the prior consent of the government. In response to this
the parties deleted cl 8 which dealt with variations and remuneration for extra works arising
out of such variations, but cl 16 carried a reference to cl 8 which was not deleted .
Construction commenced under the supervision of an architect engaged by the proprietor .
During the course of the construction a number of additional works were carried out , including
changes to the foundations, and works done to ensure compliance with orders from numerous
statutory bodies. The contract dealt with such matters in cl 16 and 6 respectively , laying out a
process for dealing with variations and the extra costs involved . These additional works were
carried out without written notice being provided pursuant to cl 6, and without notice to , and
written instructions from , the proprietor as required by cl 16 . Oral notice was, however , given
to the architect who gave permission to proceed .
A dispute arose as to the reimbursement of the builder for these costs of variation . The
builder claimed reimbursement under , either , the terms of cl 6 and 16 in the contract , or a
quantum meruit claim according to the doctrine of restitution.
The dispute went to arbitration , which was to be governed by the terms of the Commercial
Arbitration Act 1984. The arbitrator handed down an interim award stating that the liability
for the extra work was to be incurred by the proprietor . The arbitrator’s findings were that the
architect as a agent of the proprietor had authorised the work , implying a new contract and
dispensing with the written notice requirements. Also , as the claim would have been answered
within the ambit of the contract the other ground for recovery did not apply .
The proprietor applied for leave to appeal on the basis of the Commercial Arbitration Act
claiming that the arbitrator’s finding of an agency and the arbitrator’s construction of the
contract constituted errors of law . Leave was granted on the limited question of the
construction of the contract, specifically the requirements of notice. On appeal the Judge found
that the arbitrator’s interpretation of the contract was erroneous. He held that the written
notice required under cl 6 was mandatory and that the reference to the deleted cl 8 in cl 16 made
the clause inoperative , thereby releasing the proprietor from any liability .
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The Judge then proceeded to determine the question of whether on any basis it had been
open to the arbitrator to find the proprietor liable for additional work. The Judge found the
claim , based on unjust enrichment, was not successful owing to the conduct of the builder , who
acted with full knowledge of the budget constraints on the proprietor. The builder appealed to
the Court of Appeal.
The builder’s submissions apart from those concerning the substantive issue included a
number of challenges to the procedure adopted by the Judge hearing the appeal at first
instance These were:

.

to decide the whole issue, as its jurisdiction was limited
to a specific “ question of law ” ; and

(a ) that the Court lacked jurisdiction

( b) that the Court, if there was jurisdiction, engaged in procedural unfairness by denying

the builder a decision on the facts by the arbitrator and the opportunity to address the
arbitrator on that decision in light of the Court’s construction of the contract.

Held: appeal allowed

.

1. Per Priestley JA ( Kirby P and Samuels JA concurring): On the substantive issue of
contractual liability:
( i ) The reference to cl 8 in cl 16 could have been severed from the clause, thereby entitling

the builder to recover under the contract for changes to the foundations. This
construction of the contract better represented the parties’ agreement.

6 and 16
requiring written notice or written instructions respectively , due to the conduct of the
proprietor’s agent , the architect Therefore the arbitrator’s findings as to the claim
under the contract should have been upheld ( Liebe v Molloy (1906) 4 CLR 347,
distinguished )

( ii ) The proprietor was estopped from relying on the provisions contained in cl

.

.

2. Per Priestley and Samuels JJA: A quantum meruit claim is not available if a valid and
enforceable contract between the parties governs the situation.

Per Kirby P: Once the conceptual basis of a claim for entitlement to recovery is accepted
to be not the contract which the parties entered or even a contract which the law will imply,
but the notion of fairness or conscience, the law of restitution will apply. ( Pavey & Matthews
Pty Ltd v Paul (1986 1987) 162 CLR 221, discussed.)

-

3. Kirby P: Addressed the builder’s challenges to the procedure adopted by the Judge at

first instance:
(i )

It was not necessary to determine the jurisdictional question , and it was sufficient to find
that the proper course the Judge should have followed, having construed the contract as
he did , would have been to set aside the interim award and to remit the matter to the
arbitrator for the determination of the remaining questions which were not determined
by the Judge.

.
was the builder’s
claim based on the principle of unjust enrichment , which was specifically reserved for
deliberation by the arbitrator.

( ii) There was at least one important issue of fact to be determined This

.

( iii ) The policy of the Act is to limit the court’s intervention to questions of law The Judge’s

desire to expedite the matter was understandable. However, the Supreme Court should
limit its interventions to the determination of questions of law, leaving remaining
questions of fact to be determined by the arbitrator. This is more likely to procure a just
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result , as the person who has heard all the evidence, seen the witnesses and listened to
the whole of the arguments of the parties would determine the matter .
|Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

PR Glissan and PA Arcella ( instructed by McDonnell Milne Brown ) for the builder .
J Basten ( instructed by H Snow ) for the proprietor.
Before: Kirby P, Samuels and Priestley JJA .

Kirby P: As I approach this appeal , the most
important question of general significance
raised concerns the proper procedure to be
followed in the Supreme Court where leave to
appeal is given , on a point of law , from an
arbitrator’ s award . However, there is a
question
subordinate
the
concerning
construction of the contract between the parties
and whether it sustains the award under
challenge . Upon both points it is my view that
the appeal must succeed and the matter returned
to the arbitrator .
A protracted building dispute
The appeal illustrates the melancholy fate
which sometimes awaits parties to a building
dispute who submit their dispute to arbitration .
In issue between the parties is a total claim of
less than $20,000. An arbitration of the
dispute , which is between a builder and a
proprietor , took place over eight days before
Mr E E Morris, arbitrator . The arbitrator’ s
interim award determined only the question
whether ( notwithstanding certain provisions of
the written agreement between the parties) the
proprietor was liable to the builder for the costs
of variations and additions to the contracted
work . The arbitrator held that the proprietor
was so liable. The amount of that liability was
not determined . It remained undetermined
when the proprietor , pursuant to the
Commercial Arbitration Act 1984 ( the Act ) ,
sought leave to appeal to secure judicial review
of the award in favour of the builder, on the
grounds of errors of law .

On 28 March 1988 Rogers CJ Comm Div
granted the proprietor leave to appeal on a
limited question . On 13 April 1988, his Honour
heard the appeal . The builder was not legally
represented . But his Honour permitted its
principal , Mr Dean , to appear in its interest . Cf
Bay Marine Pty Ltd v Clayton Country
Properties Pty Ltd ( 1986 ) 8 NSWLR 104.
Perhaps not unexpectedly , the argument
thereupon ranged more widely than the limited
Doyles Dispute Resolution Practice — Asia

issue upon which leave to appeal had been
granted . In the end , his Honour allowed the
appeal , set aside the interim award of the
arbitrator , and dismissed the “ alternative
theories’ ’ upon which the builder had supported
its claim . He returned the award to the
arbitrator “ for the purpose of disposing of the
costs of the proceedings before him ’ ’ .
The builder sought and obtained leave to
appeal to this Court. The appeal was heard over
two sitting days. It raises issues of complexity
as the judgments in this Court show . The
consequence is that for a dispute in which there
is in issue less than $20 ,000 , it has taken the
representatives of the parties and the legal
system eight days of arbitration and five days in
court to reach a conclusion . And the
proceedings are not yet concluded . For reasons
which I will state they must be returned to the
arbitrator to dispose of the issue of damages.
Clearly the costs of this litigation now far
outstrip the amount at stake . The Court was
told that the financial position of each of the
parties depends upon the outcome of this
appeal . In circumstances such as the present , it
is little wonder that litigants despair of the
system of justice and dispassionate observers
search for procedures of dispute resolution
which are more effective, less expensive and
less time consuming . Cf
R Martin ,
“ Construction Industry Disputes: How did we
get where we are ?’ ’ , ( 1989 ) 5 BCL 89 at p 93;
R Smart “ Arbitration Procedures and Pitfalls"
( 1989 ) 5 BCL 103 at p 104 . Ibid “ Aspects of
Construction Industry Contracts and Disputes"
(1989 ) 5 BCL 7 at p 13 .

Written consent to building variations
The facts of this unfortunate case may be
derived from the reasons for the arbitrator 's
were expressly
which
interim
award
incorporated by him in the award . As the
reasons refer to the transcript of evidence taken
before the arbitrator , this has been examined in
order to clear up a number of ambiguities. No
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party objected to the Court ’ s proceeding in this
way .
The respondent , as its name suggests , is the
proprietor of a child care centre. On 25 October
1985 it entered into a building contract with the
appellant , a builder . The contract envisaged the
construction of a building for the respondent for
a lump sum of $73 ,400 payable by specified
instalments . There was a particular reason why
the respondent should have negotiated a fixed
price contract . It was entitled under the
Children 's Services Programme of the
Commonwealth to a grant from the Federal
Department of Social Security . However , such
grant was available only upon certain terms and
conditions. One of these was that Federal funds
would not be made available for variations to
an approved building contract , where such
variations arose during construction , unless
prior agreement had first been obtained from
the Minister. By the terms of the grant , it was
necessary for the proprietor ' s architect to
inform the Department in advance of any
proposed variations which would increase the
total cost of the project . This fact led to
between
a
pre -contract
discussions
representative of the respondent and the builder
in which Mr Dean , for the builder, was
informed that there were to be no variations on
the job. As a result of these discussions, and of
the suggestion of Mr Dean , cl 8 of the standard
form of building contract , which was used by
the parties , was struck out by their agreement .
That clause otherwise provides:

“ 8(a ) This Contract may be varied by
omissions from the Works or by the
performance of extra work , and no variation
shall vitiate the contract .
( b ) This Clause 8 shall be read subject to the

provision that the Builder shall be under no
obligation whatsoever to carry out any extra
work or to vary the Contract without the
Builder ' s agreement .

If the Builder agrees to undertake the
variation , the Builder may require the
Proprietor to issue his instructions (as to his
requirements for any variation ) in writing .
The Builder also may require that , prior to
the execution of any variation , the
Proprietor shall produce evidence of his
capacity to pay any extra money to cover
the variation .
(c )

1(80-004
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( d ) The cost of all omissions from the

Works shall be deducted from the Contract
Sum . In determining the cost of omissions
the Builder shall be entitled to retain a
reasonable allowance for overhead and
profit.
(e ) The price payable by the Proprietor for
all extra work shall be added to the Contract

Sum and where a price shall not have been
previously agreed the Builder may proceed
with any extra work and the price to be paid
for the extra work shall be the actual cost to
the Builder together with a reasonable
allowance for overhead and profit . ”
The deletion of cl 8 was witnessed by marginal
initials of the representatives of the parties ,
including for the builder .

No steps were taken to delete two other
provisions of the contract which refer to
variations and in both of which cross- reference
is made to cl 8 . These were cl 6 and 16. Such
clauses provide:
“ 6(a ) The Builder shall comply with and
give all notices required by any Act of
Parliament or by any regulation or by -law of
any local authority or of any public service
company or authority which has any
jurisdiction with regard to the works or with
whose systems the same are or will be
connected and he shall pay and indemnify
the Proprietor against any fees or charges
legally demandable under the Act of
Parliament , regulation or by - law in respect
of the Works provided that the Builder shall
not be responsible for any legally
demandable fees or charges that are imposed
after the date of this Contract.

The Builder, before making any
variation from the Contract Drawings or
Specification necessary for compliance with
sub-clause 6(a ) , shall give to the Proprietor
written notice specifying and giving the
reason for the variation and applying for
instructions in reference thereto .

( b)

(c ) If the Builder within five days of having

applied for the instruction referred to in
sub-clause 6( b ) does not receive those
instructions, he shall proceed with the work
conforming to the provision , regulation or
by -law in question and any variation thereby
necessitated shall be deemed to be a
variation under Clause 8 of these Conditions .
© 1991 CCH International
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(d ) ( i ) The Builder shall not be required to
provide the written notice pursuant to
sub-clause 6( b) whenever the work
necessary to be carried out is , in the

of the Builder, urgently
necessary in order to prevent loss of or
damage to the Works or to any property
or to prevent personal injury to or the
death of any person .
opinion

( ii ) The

Builder shall give to the
Proprietor written notice (as soon as
practicable after the work has been
commenced ) specifying the reasons for
not giving the notice in writing required
by sub-clause 6( b) and also giving the
reason for the variation .
(e ) If compliance with the requirements of

this clause shall involve the Builder in loss

or expense beyond that provided for in or
reasonably contemplated by this Contract ,
the amount of that loss or expense shall be
added to the Contract Sum ."
“ 16( a ) It shall be a condition of the
Contract that the Proprietor warrants that the
site of the Works ( hereinafter in this clause
referred to as ‘the site' ) will satisfactorily
support the Works, but subject to the
provisions of this clause .
( b) If the conditions below the surface of the
site are shown on the Drawings or described
in the Specifications and in fact differ from
what is so shown or described , the Builder
upon discovering this shall forthwith notify
the Proprietor of the conditions encountered
and obtain
his instructions before
proceeding .

( c ) If the conditions below the surface of the
site are not shown or described in the
Drawings or the Specification and the
Builder with his tender has stated in writing
to the Proprietor what he assumed to be the
conditions below the surface then any
difference in the conditions met as
compared with the Builder's stated
assumption shall be notified by the Builder
to the Proprietor forthwith upon discovery
and the Builder shall obtain the Proprietor’ s
instructions before proceeding .
( d ) Any additional cost or any saving in cost

arising out of any difference in the
conditions encountered below the surface of
the site and notified to the Proprietor
Doyles Dispute Resolution Practice — Asia
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pursuant to sub-clauses ( b) or (c) of this
clause shall be added to or deducted from
the Contract Sum as the case may require .
(e ) Should the Builder consider that the
Works as shown on the Drawings or
described in the Specification require to be
varied
because
of
the
conditions
encountered below the surface of the site ,
the Builder shall forthwith notify the
Proprietor and obtain his instructions before
proceeding and any consequent variation of
the Works shall he dealt with in accordance
with Clause 8 of these Conditions . Upon the
issue of these instructions the Proprietor’ s
warranty for that portion of the site shall be
deemed reaffirmed ."
The respondent appointed an organisation
called “ The Drafting Machine" to provide it
with assistance in superintending the building
work . With no apparent fault on the part of
either party , i t . w a s discovered during the
course of building that the proposed building
was located on the site of an old well which had
been built just under ground level . The builder
alleged that the “ bearing value" of the well
was uncertain . This required the builder to
secure the advice of a structural engineer. He ,
in turn , suggested that additional reinforcing
steel was required . The result was the necessity
to dig • out new footings and to provide
additional adequate foundations to the building .
In the course of building , when a floor of the
pre-existing structure was removed , new
drainage provisions were found to be
necessary . They had to be installed to comply
with the requirements of the Metropolitan
Water, Sewerage and Drainage Board .
Furthermore, also during the building , the
district officer of the Board of Fire
Commissioners , Fire Prevention Department ,
visited the site . He required additional work to
bring a ceiling into compliance with fire
regulations . There were other additional works
done for which the builder claimed proper
reimbursement .
The builder did not give written notice to the
respondent itself of any of these variations. The
giving of such written notice is specifically
envisaged by the terms of cl 6( b). Although
cl 16 (dealing with conditions below surface )
does not , in terms, spell out the requirement of
written approval of the proprietor , it does, in
terms, oblige the builder to “ notify the
proprietor and obtain the proprietor’ s
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instructions ” . Furthermore, in cl 16(e ) it
provides that such instructions shall be “ dealt
with in accordance with clause 8” . That clause ,
it will be remembered , had been deleted from
the contract by agreement of the parties . An
uncertainty thus arises , concerning whether the
procedures of cl 8 nonetheless survive for cl 16
(and so far as relevant , cl 6). Or whether the
deletion of cl 8 must be taken also to remove
the procedures in that clause insofar as there is
cross- reference to them in cl 6 and 16. I shall
revert to the resolution of this uncertainty
below .
The builder did not dispute the want of
written notice of the additional works to the
respondent . Mr Dean , a director of the builder ,
gave the following evidence before the
arbitrator:

“ We did not give written notice because
quite frankly I had not read the particular
contract prior to these problems. I had a lot
of work on at that stage and 1 just didn ’ t
check with the contract . I had read the
contract prior to when I did the alterations to
it , but 1 forgot that I had to give written
notice . Notwithstanding that we put them on
notice that works were required . ”
notice referred to was an oral
communication to a Mr Zadro of “ The Drafting
Machine ” . Mr Zadro gave evidence that he
spent approximately three days a week on the
site . It was suggested for the respondent that
Mr Zadro , a young architect , was there mainly
for his own education . However , the arbitrator
found his evidence to be evasive . He preferred
the evidence of Mr Dean . He concluded:

The

“ I am of the opinion that Rozelle Child
Care Centre engaged the Drafting Machine

in the role of Architect to fulfil the whole of
the requirements . . . as they were expected
to do by the Department of Social Security .

... I feel that ( the Drafting Machine )
exhibited a lack of responsibility in
entrusting one so young as Mr Zadro with ,
if nothing else , the task of certifying
progress payments. However , I believe Mr
Zadro was entrusted with the supervision of
the whole job.
I can find nothing in the evidence to suggest
that Mr Dean of Update had any reason to
believe that he was dealing with Mr Zadro
of The Drafting Machine in any capacity

80-004
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other than that of agent for Rozelle . Mr
Zadro at no time informed him otherwise .

... I find on the evidence that Update was
entitled to believe that The Drafting
Machine was acting as agent for Rozelle
Child Care Centre Pty Limited as supervisor
for the actual construction and control of the
building works. ”

It was upon this basis that the arbitrator
concluded that the respondent , by its agent Mr
Zadro , had given instructions before additional
support works were approved pursuant to cl 16.
He rejected the argument of the respondent that
both under that clause ( with its cross-reference
to cl 8) and under clause 6 it was an absolute
pre- requisite that written notice should be given
to the proprietor specifying and giving the
reason for the variation . Accordingly ,
notwithstanding the want of written notice , the
arbitrator proceeded to uphold the builder 's
entitlement to recover the additional works
under the contract . He said:
“ I find that Update by the words and
conduct of Mr Zadro was entitled to believe
that it would be compensated for the
additional work it carried out , despite its
failure to comply with the provision of
clause 6 and 16(e ) of the Conditions of
Contract . ”

Before the arbitrator, the builder had not
confined its case to a claim based upon the
written contract . In its points of claim ,
paragraph 12 it asserted:
“ 12(c) that the arbitrator should satisfy
himself as to the amount the applicant
should be paid on a Quantum Meruit basis .

and/or in the alternative
(k ) that the respondent is liable to the

applicant on
Assumpsit . ”

a

basis

of

Indebitatus

Under the heading “ Quantum Meruit ” and
“ Indebitatus Assumpsit ” , the arbitrator
concluded his interim award with these words:
“ The additional work carried out is within
the scope of work encompassed by the
contract and therefore the claim for
additional payment is a claim under the
contract . The alternative claim of Quantum
Meruit or Indebitatus Assumpsit does not
apply . ”
© 1991 CCH International

1 -4-91

Update Constructions Pty Ltd v Rozelle Child Care Centre Ltd
(1991) 1 ADRD ( Asia Pacific) H80-004 ( Kirby P )

•

The formal findings of the arbitrator reflect
these conclusions set out in his reasons.

Limited grant of leave to appeal
It was in these circumstances that the
respondent sought the leave of the Supreme
Court to appeal from the interim award . Such
leave is required by the provision of ss 38 and
40 of the Commercial Arbitration Act 1984 .
Section 38 is clearly designed to limit the
intervention by courts in arbitrations. The
reason for this limitation may have included to
prevent just the kind of protracted litigation as
has occurred , over relatively small sums, in this
case:
“ 38( 1 ) Without prejudice to the right of
appeal conferred by subsection (2) , the
Court shall not have jurisdiction to set aside
or remit an award on the ground of error of
fact or law on the face of the award .
( 2) Subject to subsection (4) , an appeal shall
lie to the Supreme Court on any question of
law arising out of an award .
(4) An appeal under subsection (2) may be

brought by any of the parties to the
arbitration agreement
(a ) with the consent of all the other
parties to the arbitration agreement; or

—

( b ) subject to section 40 , with the leave

of the Supreme Court ."
Section 38(5 ) controls the grant of leave ,
limiting it to cases of substantial importance
and providing for the grant of leave on
conditions. Sections 40 and 41 deal with
exclusion agreements which are not relevant to
the present case . However, they reinforce the
impression that the Act was designed to control
judicial review of arbitrators’ awards and to
permit parties , in advance , strictly to limit such
review .
The only ground for an appeal to the
Supreme Court from an arbitrator’ s award is the
existence of a “ question of law’’ . The
stringency of the limitation thereby imposed is
pointed out in other ( but analogous) contexts.
See eg Azzopardi v Tasman UEB Industries Ltd
( 1985) 4 NSWLR 139; Mahony v Industrial
Registrar of New South Wales & Anor ( 1986) 8
NSWLR 1 at pp 3, 5. It is understood that a
similar approach is taken by judges in cases
arising for leave in the Constructions List of the
Doyles Dispute Resolution Practice — Asia
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Supreme Court. See eg Smart J , Warley Pty Ltd
v Adco Constructions Pty Ltd (1988 ) 5 BCL 141
at p 146. The determination of factual disputes
is, by these provisions, reserved to the
arbitrator, at least in those cases where there is
some evidence upon which the arbitrator could
hold as he did . The stringent authorities as to
the meaning of a “ point of law " or a “ question
of law", and the obvious intent of Parliament
in narrowing the jurisdiction of the Supreme
Court , both suggest that the facility for appeal
on the ground of error of law is not available ,
and should not ordinarily be granted , where
there are , or remain , in dispute relevant factual
issues which are the province of the arbitrator .

In recognition of the limited jurisdiction of
the Supreme Court to review the award , the
summons in support of the application for leave
confined itself to an attack on the arbitrator's
construction of the written contract and to the
alleged absence of any agreement on the part of
the respondent or its alleged agent to the
variations and their consequent expense.
Rogers CJ Comm Div described the structure of
the arbitrator’ s reasons as being concerned with
these issues. The first was the decision as to the
alleged agency . The second was the extent of
the respondent ’ s liability flowing from any such
agency . The third was the quantum of such
liability still to be determined .
His Honour concluded that it was
unnecessary to develop the first point. Whether
the findings made were findings of fact or law ,
his Honour did not consider it was appropriate
to grant leave in respect of them . However, he
did consider that leave should be granted in
respect of the arbitrator’ s interpretation of cl 6
and 16 of the conditions of the contract. He
said he was inclined to grant such leave only
because of the fact that the respondent was “ a
registered charity providing child care services
and as such is financially dependent upon
donations from the community and from the
government". He therefore gave leave upon a
restricted question which he identified thus:
“ whether in the absence of written notice
required by clauses 6 and 16(e ) of the
conditions of contract , the arbitrator is
nevertheless entitled to find for the
builder.”

In his reasons for judgment of 13 April 1988,
his Honour analysed the meaning of cl 6 and
16. He rejected the arbitrator’ s opinion that
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the requirement of written notice in cl 6
was “ directory only ” . He considered that
that was an inappropriate characterisation .
Notwithstanding the deletion of cl 8 , to which
cl 16(e ) referred , his Honour deduced from that
very act of deletion , and from the
circumstances of the respondent and its reliance
upon Federal funds for the project , that there
was “ a very real need to adhere both to the
character of the lump sum contract and to the
dictates of the terms of the contract including
cl 6 and 16 ” . Although he did not say so in
terms, his Honour must be taken to have
concluded that the absence of compliance with
the obligations of written notice ( cl 6) or
instructions from the proprietor (cl 16(e )
incorporating cl 8) barred the way of the
builder 's recovery in reliance upon the written
contract .

The builder ' s alternative claims
A claim within the four walls of the contract
was not the only way in which the builder had
brought his claim against the respondent , either
before the arbitrator or in the Supreme Court . It
sought to circumvent the apparent difficulty
presented by the non-compliance with the
requirements of written notice by a number of
arguments advanced as alternatives:
(a ) That the requirement of written notice in
cl 6( b) had been orally varied or dispensed
with as a result of the conversation between
Mr Dean of the appellant and Mr Zadro
whom the arbitrator had found , in a fact not
subject to challenge, was the agent of the
respondent;
( b ) That the requirement of written notice
had been waived by Mr Zadro on behalf of
the respondent;
(c ) That the respondent was, in the
circumstances , estopped from asserting that
such requirement was not complied with by
reason of the representations of Mr Zadro;
( d ) That a separate oral contract or contracts

was or were entered into between the
appellant and the respondent as a result of
the said conversations pursuant to which the
appellant was entitled to payment for the
additional work carried out by the
respondent ;
(e) That a promise by the respondent to pay
for such additional work should be implied
from the circumstances; that quite apart
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from contract , the appellant was entitled to
payment for the additional work on the basis
of the principle of restitution to prevent an
unjust enrichment as explained by the High
Court of Australia in Pavey & Matthews Pty
’
Ltd v Paul ( 1986- 1987 ) 162 CLR 221 ; and
(f ) That the appellant was entitled to recover
upon the modern equivalent of a count

framed in indebitatus assumpsit .

In its written submissions to Rogers CJ Comm
Div , the appellant asked his Honour to confirm
the arbitrator's determination . Alternatively , it
asked him to determine its entitlement to
payment otherwise under the written contract .
As a third possibility , the appellant asked his
Honour to “ remit the matter to the arbitrator
pursuant to section 43 of the Act ” .
Notwithstanding the limited basis upon
which his Honour had been asked to grant leave
to appeal and the still more limited basis upon
which he had restricted the grant of leave ,
Rogers CJ Comm Div proceeded to determine
all remaining issues in dispute between the
parties as to the liability of the respondent to
the appellant . As he did so unfavourably to the
appellant . He effectively dismissed the
appellant’ s claim and returned the matter to the
arbitrator to terminate the arbitration and to
dispose of costs.
The appellant challenges the procedure
which his Honour adopted . It first contends
either that it was made without jurisdiction
( having regard to the limited jurisdiction
conferred on the Supreme Court by the Act ) or,
if there were jurisdiction , that it involved
procedural unfairness to the appellant in
denying it a decision on the facts by the
arbitrator and the opportunity to address the
arbitrator on that decision before it was made
and in the light of the Supreme Court ’s
determination of the meaning and requirements
of the written contract .
It is not necessary , in my view , to determine
the objection to jurisdiction . It is sufficient to
hold that , having construed the contract as he
did , the proper course which Rogers CJ Comm
Div should have followed was to set aside the
interim award upon the basis on which it had
been made and to remit the matter to the
arbitrator for the determination of the remaining
questions which were not determined by his
Honour's finding as to the meaning and
requirements of cl 6 and 16 of the written
© 1991 CCH International
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agreement . Even if , as I am inclined to think ,
Rogers CJ Comm Div was of the opinion that
all claims in contract between the appellant and
the respondent were required to be dealt with as
the written contract envisaged ( with written
notice of variations and specific instructions of
the proprietor ) there remained to be
determined , at the very least , one and possibly
more issues of fact. The most obvious of these
were relevant to the application to the

circumstances proved of the clarified doctrine
of unjust enrichment as contained in the High
Court 's judgment in Pavey & Matthews Pty Ltd
v Paul (above ) .
Pavey was a case where a licensed builder
had sought to bring an action upon a quantum
meruit for the value of work done and materials
supplied under an oral contract . The proprietor
had pleaded that any such contract was
unenforceable by force of the requirements of
s 45 of the Builders Licensing Act 1971 . That
section requires that a contract of a licence
holder to carry out building work , as defined , is
not enforceable unless in writing , signed by the
parties or their agent and sufficiently describing
the building work . In this Court it was held that
the legislation evinced a policy to exclude
recovery outside a written contract . See Paul v
Pavey & Matthews Pty Ltd ( 1985) 3 NSWLR
114. See also Schwarstein v Watson (1985 ) 3
NSWLR 134. The Court concluded that an
action in indebitatus assumpsit to recover the
agreed remuneration for building work done
pursuant to an oral contract was an action to
enforce that contract which , by the statute was
“ not enforceable ” for want of writing .
Brennan J in the High Court supported the
approach of this Court , including by reference
to the observation of McHugh JA ( ibid at p
132 ) in this Court that disputes between
builders and home owners as to what work was
agreed upon and what it was to cost have
plagued the building industry for many years.
(See loc cit at p 242. )
However , the majority of the High Court in
Pavey ( Mason , Wilson , Deane and Dawson JJ )
concluded that , notwithstanding what had
earlier been said by that Court in Turner v
Bladin & Ors ( 1951 ) 82 CLR 463 at p 474, an
action on a quantum meruit:
“ rests , not on implied contract , but on a
claim to restitution or one based on unjust
enrichment , arising from the respondent 's
acceptance of the benefits accruing to the
Doyles Dispute Resolution Practice
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respondent
from
the
appellant 's
performance of the unenforceable oral
contract . ” ( ibid at p 227)

An attempt was made to suggest that the
doctrine in Pavey did not apply to this case
because, whereas there the only basis for
recovery was quantum meruit , here a proper
basis for recovery was established but within
the four walls of the written contract . I cannot
agree that this is a valid basis for distinguishing
the High Court ’ s principle. It rests upon the
fundamental nature of a claim for quantum
meruit. So long as this was considered to be
grounded in contract , the builder was in
difficulties by reason of the construction which
his Honour favoured concerning the meaning of
the contract . But once the conceptual basis of
the entitlement to recovery was accepted to be ,
not the contract which the parties entered ( if
any ), nor even a contract which the law will
imply but a notion of fairness or conscience ,
the basis of the claim can be seen to be quite
different . It is not contract at all . It is “ the
obligation which the law imposes to make
restitution ” . (See per Deane J at p 256. )
One might have , especially in the context of
building disputes , great sympathy for the points
made in this Court and in the High Court by
Brennan J . Cf discussion by Smart J , op cit ,
(1989) 5 BCL 103 at p 105 and by D Goldstein ,
“ Quantum meruit — arbitration ” (1989) 5
BCL 83, 84. But the duty of the Court , as of
Rogers CJ Comm Div and the arbitrator, is to
apply the law as stated by the High Court.
Contrast the law in England stated in
Government of Gibraltar v Kenney & Anor
[1956] 2 QB 410. This means that the appellant
was entitled to have determined its claim in the
alternative based not on contract but on the
obligation of the respondent to make
restitution . Such a claim is not liable to be
defeated by the terms of the written contract or
of the statute . The appellant had never had a
determination of that question by the arbitrator,
in the course which the arbitration took before
him .
There are numerous reasons why Rogers CJ
Comm Div , having granted leave and
determined what he took to be the requirement
and effect of the written contract , should have
then sent the matter back to the arbitrator with
such guidance on the remaining questions of
law as he considered appropriate . In summary ,
these reasons were:
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1 . The policy of the Commercial Arbitration
Act 1984 is to limit the intervention in
arbitrations by the Supreme Court strictly to
questions of law . The very protracted nature
of this litigation illustrates the soundness of
that policy .

2. The arbitrator had specifically , and in
terms , reserved the application of the
doctrine of quantum meruit. Although the
builder had relied upon it in its points of
claim , it was unnecessary to determine the
question in the conclusion that the arbitrator
reached that the claim was maintainable
under the contract .
3. The only points raised in the summons
for leave to appeal were the suggested
absence of evidence of agency and the
meaning and requirement of the written
contract. His Honour excluded the first point
and by the order granting leave to appeal
confined the appeal to the effect of the
written contract . He should have adhered to
the ground of appeal thus delimited . Apart
from anything else , it confined the
intervention of the Supreme Court as the
Act envisages , to a question of law .

4. The very manner in which his Honour
expressed the issue in the appeal correctly
recognised the primacy of the arbitrator in
factual
any
determining
remaining
questions. It was, it will be recalled ,
whether the “ arbitrator is nonetheless
entitled to find for the builder". Having
determined as he did the meaning and effect
of the provisions of the written contract , his
Honour ought to have answered the question
in the affirmative, making whatever
reference he considered appropriate to the
alternative basis of claim founded in the
decision in Pavey . The very existence of
such an alternative basis might , in the
ordinary case , represent a reason for
declining to allow the “ question of law"
concerning the meaning of the contract to be
agitated in the Supreme Court .

5. His Honour 's desire to terminate the
protracted litigation between the parties was
understandable . The Supreme Court Act
1970 , s 63 obliges the Judges of the
Supreme Court to take such an approach .
However, in the special cases of judicial
review of arbitral awards, there is a
competing policy evinced by Parliament .
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This is that the Supreme Court should limit
its interventions to the determination of
questions of law , leaving remaining
questions of fact to be determined by the
arbitrator . In analogous circumstances, this
is the course that has recommended itself to
courts both in this country and in England.
See eg River Plate Products Netherlands BV
v Etablissement Coargrain [ 1982] 1 LI R
628. Cf Hurst & Ors v Vestcorp Ltd ( 1988 )
12 NSWLR 394 at pp 418 , 446.

6. Insofar as it was contended that the
evidence on liability was concluded and
therefore that his Honour could determine ,
as well as the arbitrator, the claim based on
quantum meruit , I beg to differ . His Honour
had not seen all of the evidence unfold , as
the arbitrator did . He was not in as good a
position as the arbitrator to perform the
delicate task of assessing the consideration
which Pavey requires. His reasons on this
issue are very brief and seem scarcely to do
justice to the eight days of litigation in
which the parties paraded their legal and
factual material . Upholding the primacy of
the arbitrator in determining claims in the
first place is not only the course envisaged
by Parliament in the Act . It represents the
efficient use of the decision - making
functions of the arbitrator and the Supreme
Court . It is also more likely to procure a just
result at the hands of the person who has
heard all of the evidence , seen the witnesses
and listened to the whole of the arguments
of the parties . If , in that result , an error of
law appears , the Court may correct it . But
having referred the matter to arbitration , the
parties are entitled to have the arbitrator’ s
decision . However understandable the
course which his Honour took , in the
attempt to bring this litigation to a close , I
do not believe that it was warranted .
The entitlement of the builder in contract

So far in these reasons I have confined
myself to the premises inherent in the opinion
of Rogers CJ Comm Div concerning the
requirements of the contract between the
parties , and its meaning . However , for the
reasons given by Priestley JA , the construction
of the contract , offered by his Honour , should
not be preferred .
The builder, it will be recalled , brought its
claim against the proprietor under cl 6 and 16
© 1991 CCH International
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of the contract. Rogers CJ Comm Div held that
the reference in cl 16 to the deleted cl 8
rendered cl 16(3) inoperative and destroyed the
builder's claim based on that clause. I prefer
the approach to construction of the contract
proposed by Priestley JA in order to carry into
effect , as far as possible , the contractual
intentions of the parties. It is enough to delete
the reference in cl 16 to cl 8 . There is no other
reference in that clause to a pre-condition of
written notice for a claim of the kind dealt with
there . Accordingly , the builder was , as found
by the arbitrator , entitled to recover under cl 16
as so modified , relying on the contract in
respect to the additional costs incurred for
rectifying the foundations.

So far as the claims based on cl 6 are
concerned , I agree with Priestley JA that , in the
facts found by the arbitrator ( which were not
open to challenge before Rogers CJ Comm Div
or in this Court ) an estoppel prevents the
proprietor from relying on the lack of written
notice otherwise required by cl 6. The same
conclusion would have followed in respect of
cl 16 had the approach to the construction of
that clause been different. The reference in cl 6
to the deleted cl 8 should be dealt with in the
same manner . That reference should simply be
deleted from the clause , preserving otherwise
the remaining provisions of the clause , as
agreed between the parties.
The foregoing approach to the construction
of the contract does the least offence to the
presumed intention of the parties when they
executed it . Upon this approach , cl 8 was a
clause governing general variations . The parties
agreed (for the reasons of Federal funding set
out above ) that there should be no such general
facility for optional extras and that cl 8 should
be deleted accordingly . But that left cl 6
(dealing with the involuntary variations forced
upon the parties by public authorities) and cl 16
(dealing with involuntary variations forced
upon the parties by the discovery of
unforeseeable problems in the foundations) . It
is possible that by deleting cl 8 for optional
variations the parties nonetheless meant so
much of that clause as dealt with the
quantification of the involuntary variations
necessitated pursuant to cl 6 and 16 ( which
remained in the contract ) to remain in force .
However , it is not necessary finally to detemine
that question . It is sufficient to dispose of the
claim within the contract , in the way that
Doyles Dispute Resolution Practice — Asia
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Priestley JA has demonstrated , by a little
sensible pruning of the words used .

That conclusion produces a result that the
matter should go back to the arbitrator. It does
so now only for the assessment of damages ( on
the construction of the contract which I prefer
and which sustains the arbitrator’s award ).

Orders
I therefore agree in the orders proposed by
Priestley JA .

Samuels JA: I agree with Priestley JA .
Priestley JA: A building contract dated 25
October 1985 was made between a builder.
Update Constructions Pty Limited ( “ Update" )
and a proprietor , Rozelle Child Care Centre
Limited ( “ Rozelle" ). The contract was
contained in a printed form labelled “ B .C. 3
(Commercial ) December 1983" and saying it
was produced by the Master Builders'
Association of New South Wales for and on
behalf of the building industry .
The printed form contract contained two
articles and a number of conditions. By the first
article Update promised , for the consideration
later mentioned and subject to the conditions ,
to “ execute and complete the Work" shown in
Contract Drawings and described in the
specification and conditions. By the second
article Rozelle agreed to pay to Update the sum
of $73,400.
Three of the conditions (called clauses ) in the
printed form were of particular potential
relevance to the problem that later arose
between the parties and led to litigation in
proceedings before an arbitrator , then Rogers
CJ Comm D , and now before this Court . These
were clauses 6, 8 and 16. To appreciate the
problem of construction that later arose , all
three clauses need to be read . They said:
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“ 6(a ) The Builder shall comply with and
give all notices required by any Act of
Parliament or by any regulation or by -law of
any local authority or of any public service
company or authority which has any
jurisdiction with regard to the Works or with
whose systems the same are or will be
connected , and he shall pay and indemnify
the Proprietor against any fees or charges
legally demandable under the Act of
Parliament , regulation or by-law in respect
of the Works provided that the Builder shall
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not be responsible for any legally
demandable fees or charges that are imposed
after the date of this Contract .

The Builder , before making any
variation from the Contract Drawings or
Specification necessary for compliance with
sub-clause 6(a ) shall give to the Proprietor
written notice specifying and giving the
reason for the variation and applying for
instructions in reference thereto.
( c ) If the Builder within five days of having
applied for the instruction referred to in
sub-clause 6( b) does not receive those
instructions , he shall proceed with the work
conforming to the provision , regulation or
by-law in question and any variation thereby
necessitated shall be deemed to be a
variation under Clause 8 of these
Conditions.
( d ) ( i ) The Builder shall not be required to
provide the written notice pursuant to
sub-clause 6( b) whenever the work
necessary to be carried out is , in the
opinion of the Builder , urgently
necessary in order to prevent loss of or
damage to the Works or to any property
or to prevent personal injury to or the
death of any person .
( ii ) The Builder shall give to the
Proprietor written notice ( as soon as
practicable after the work has been
commenced ) specifying the reasons for
not giving the notice in writing required
by sub-clause 6( b) and also giving the
reason for the variation .
(e ) If compliance with the requirements of
this clause shall involve the Builder in loss
or expense beyond that provided for in or
reasonably contemplated by this Contract ,
the amount of that loss or expense shall be
added to the Contract Sum ."
“ 8(a ) This Contract may be varied by
omissions from the Works or by the
performance of extra work , and no variation
shall vitiate the contract .
( b) This Clause 8 shall be read subject to the
provision that the Builder shall be under no
obligation whatsoever to carry out any extra
work or to vary the Contract without the
Builder’ s agreement .
(c) If the Builder agrees to undertake the
variation , the Builder may require the

( b)
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Proprietor to issue his instructions (as to his
requirements for any variation ) in writing .
The Builder also may require that , prior to
the execution of any variation , the
Proprietor shall produce evidence of his
capacity to pay any extra amount to cover
the variation .
(d ) The cost of all omissions from the

Works shall be deducted from the Contract
Sum . In determining the cost of omissions
the Builder shall be entitled to retain a
reasonable allowance for overhead and
profit.
(e ) The price payable by the Proprietor for
all extra work shall be added to the Contract
Sum and where a price shall not have been

previously agreed the Builder may proceed
with any extra work and the price to be paid
for the extra work shall be the actual cost to
the Builder together with a reasonable
allowance for overhead and profit ."

“ 16(a ) It shall be a condition of the
Contract that the Proprietor warrants that the
site of the Works ( hereinafter in this clause
referred to as ‘the site’ ) will satisfactorily
support the Works, but subject to the
provisions of this clause.
( b ) If the conditions below the surface of the
site are shown on the Drawings or described
in the Specifications and in fact differ from
what is so shown or described , the Builder
upon discovering this shall forthwith notify
the Proprietor of the conditions encountered
and obtain
his instructions before
proceeding.
(c ) If the conditions below the surface of the
site are not shown or described in the

Drawings or the Specification and the
Builder with his tender has stated in writing
to the Proprietor what he assumed to be the
conditions below the surface then any
difference in the conditions met as
compared with the Builder’ s stated
assumption shall be notified by the Builder
to the Proprietor forthwith upon discovery
and the Builder shall obtain the Proprietor’ s
instructions before proceeding .
( d ) Any additional cost or any saving in cost
arising out of any difference in the

conditions encountered below the surface of
the site and notified to the Proprietor
pursuant to sub-clauses ( b) or (c ) of this
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clause shall be added to or deducted from
the Contract Sum as the case may require.
(e ) Should the Builder consider that the
Works as shown on the Drawings or
described in the Specification require to be
varied because of conditions encountered
below the surface of the site, the Builder
shall forthwith notify the Proprietor and
obtain his instructions before proceeding
and any consequent variation of the Works
shall be dealt with in accordance with
Clause 8 of these Conditions. Upon the
issue of these instructions the Proprietor’ s
warranty for that portion of the site shall be
deemed reaffirmed . ”

estimates of the cost with a realistic
allowance for contingency and fees:

• advise on the acceptance of a tender:
supervise
•renovations

the actual construction/
work (subject to the
approval of the recommended tender by
the Department ):

• certify Progress Certificates:
certify practical completion of the
•building
:
prepare final documents on the actual
•
project cost:
Unless otherwise stated , provision will be
made within the approved level of
Commonwealth grant for the payment of
architect 's and other professional fees ( see
Section L ). ”

Before the parties entered the contract dated
25 October 1985 , cl 8 was struck out . It formed
no part of the agreement made between the
parties.
Clause 25 of the contract conditions provided
for arbitration in case of any dispute or
difference . The arbitration already mentioned
took place pursuant to this clause; in it Update
as claimant sought payment for extra works
done by it.

In the course of the arbitration , evidence was
admitted explaining the striking out of cl 8.
This evidence consisted in part of an undated
document headed “ Department of Social
Security , Children Services Programme ” . On
p 9 of this document this was said:
“ I . Construction of a new building or major
renovations to an existing building.
( i ) Role of the Architect.
It is expected that your organisation will
engage an architect or some other suitably
qualified person to:
prepare sketch plans and have them
approved by the Licensing Authority and
other relevant authorities for subsequent
consideration by this Department:
prepare (subject to the approval of this
Department ) working drawings and
specifications and refer them to the
Licensing Authority , and other relevant
authorities for approval , prior to
submission to this Department for
consideration :
arrange (with his Quantity Surveyors
if necessary ) for the preparation of

•

•

On p 13 there was this:
“ (b )

VARIATIONS

Commonwealth funds will not be made
available for variations to contract items
during construction which would cause the
total cost of the project to exceed the level
of grant approved , unless prior agreement
has been obtained from the Minister .
It is essential therefore that your architect
advise this Department in advance of any
proposed variation which will increase the
total cost of the project . ( Note: This
requirement does not apply to variations for
which provision has been made in the
contract contingency sum , and the cost of
which will not cause the total cost of the
project to exceed the level of grant
approved . )
Full details of all proposed variations should
be provided , together with an explanation of
the need for such variations. This is
particularly necessary in respect of
variations arising from specific requirements
of either your Architect or Engineer.

•
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For variations required for licensing
purposes , full details should be provided of:
The written instruction received from the
Department concerned:
The authority cited in the instruction ( ie
the relevant section of the Act ,
Regulation , etc , ): and
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whether the variation is required for the
project to meet minimum licensing
standards.
Variations of non -essential nature will not
be considered for Commonwealth funding
purposes.

The above requirements impose a liability
on Rozelle , but this liability cannot be
transferred to Update per medium of this
document , to which Update was not a
party . "
It appears to have been common ground before
Rogers CJ Comm D when considering the
arbitrator 's interim award that Update was at
least in general terms aware of the foregoing
conditions as those upon which Rozelle was
obtaining money for the building project and
that it was at the suggestion of Update that cl 8
of the contract was struck out .
In points of claim filed by Update on 23 June
1986 in the arbitration , Update alleged it had
completed the contract works on 23 April 1986.
It claimed an amount of approximately $20 ,000
in addition to the contract figure of $73,400.
The arbitrator made an interim award on 22
January 1988 which incorporated a summary of
his reasons. In his reasons he said the issues
between the parties fell into three categories,
agency; liability , if any , flowing from such
agency ; and quantum of such liability . He said
that the parties had agreed to confine their
arguments and evidence to the first two issues ,
leaving quantum to be dealt with if necessary
following an interim award on agency and
liability .
On agency the arbitrator found that a firm be
named simply as The Drafting Machine was ,
by the doctrine of estoppel (see p 16.5 of his
reasons) Rozelle’ s agent ; he also described The
Drafting Machine as Rozelle’ s ostensible agent
(see his reasons at p 20.1 ). He further stated the
opinion that Rozelle engaged The Drafting
Machine in the role of architect to fulfil the
whole of the requirements set out on p 9 of the
Department of Social Security’ s document ,
reproduced above.
The first of the three formal findings in his
interim award was that an agency existed at all
times between Rozelle and The Drafting
Machine for the design and supervision of the
building work .
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In regard to liability , the arbitrator, although
I do not think he ever explicitly said so , seems
quite clearly to have accepted evidence given
by Mr Dean of Update that he had spoken on
site to Mr Zadro of The Drafting Machine
about additional work and extra cost being
incurred and that he would be looking to
Rozelle for reimbursement . (See pp 20.5 , 21.5
and 23.3 of his reasons . ) I have had some
difficulty in reaching a conclusion on the exact
ratio of the arbitrator’ s decision on liability .
Having indicated (as I infer ) acceptance of Mr
Dean’ s evidence of his conversations with Mr
Zadro, what the arbitrator said on this issue
was:
" I do not agree with the opinion of Mr P .
Callaghan of Counsel that the failure of
Update to give Rozelle a written notice as
required under clause 6 of the conditions of
contract , or to notify Rozelle in accordance
with the requirements of clause 16(e ) of the
same conditions is a bar to additional
remuneration for additional work .

I believe that the requirements of both
clauses are of a directionary nature . Failure
of Update to comply with such requirements
would entitle Rozelle to any damages
suffered as a result of such failure. This
aspect was not an issue in this matter .

I agree with Mr Callaghan , that if I am
wrong in the above opinion , failure to give
written notice or to notify in accordance
with clauses 6 and 16(e ) of the Conditions
of Contract may not bar recovery on the
basis of a separate agreement.
Amongst the number of text books and
learned judgements to which I was referred
by the representatives of both parties on the
subject of liability , l prefer the matter of
Liebe v Malloy as being most relevant to the
subject dispute . On pages 308-309 of
‘Building and Construction Contracts ' by
‘Dorter and Sharkey’ is a resume of this
case. The case dealt with an implied
promise to pay and whether a contractor
could recover payment for variations to the
work without an order in writing from the
employer and the architect when such a
written order was by the terms of the
contract a condition precedent to payment .
The subject matter of this arbitration is
different to Liebe v Molloy in that the
conditions precedent are a written notice by
© 1991 CCH International
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the builder for instructions and a notification
by the builder for instructions before
proceeding with the work . No mention is
made in either clauses 6 or 16(e ) of the
Conditions of Contract that the requirements
contained therein are conditions precedent to
payment for additional work .

comply with the provision of Clause 6 and
16(e ) of the Conditions of Contract .
QUANTUM MERUIT & INDEBITATUS

ASSUMPSIT
The additional work carried out is within the
scope of work encompassed by the contract
and therefore the claim ... of Quantum
Meruit or Indebitatus Assumpsit do not
apply . ”

In the Liebe v Molloy judgement Griffith CJ
said amongst other things:
a man does work for another
without any express contract relating to
the matter, an implied contract arises to
pay for it at its fair value . Such an
implication arises from an express
request to do work made under such
circumstances as to exclude the idea that
the work was covered by a written
contract . SO IT WOULD ARISE FROM
THE OWNER STANDING BY AND
SEEING THE WORK DONE BY THE
OTHER PARTY , KNOWING THAT
THE OTHER PARTY , IN THIS CASE
THE CONTRACTOR , WAS DOING
THE WORK IN THE BELIEF THAT
HE WOULD BE PAID FOR IT AS
EXTRA WORK ...’
‘When

I am of the opinion that the situation
envisaged by the underlined words above is
identical with the situation existing on the
building works the subject of this arbitration
at the time of the conversation between
Dean and Zadro. The failure of Zadro to
report to his superior at this time or later is
beyond imagination , but if the evidence of
Mr Myers is to be taken as reliable , then this
is exactly what he did do.
The additional works executed by Update
were mandatory requirements of statutory
bodies and were vital to the viability of the
whole project .

I do not agree with the view of Mr Ierace in
his address on liability that the terms of the
contract had to be or have been varied to an
unspecified amount with not even a basis for
the price to be ascertained . Update at this
point in time has framed its claim using a
Quantum Meruit basis but this is a matter in
which Quantum will have to be proven .
I find that Update by the words and conduct
of Mr Zadro was entitled to believe that it
would be compensated for the additional
work it carried out , despite its failure to
Doyles Dispute Resolution Practice — Asia
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The second of the arbitrator's three formal
findings in the interim award was that Rozelle
had a liability to Update for additional building
work . The third was that Update’ s claim was
within the ambit of the contract and therefore
the doctrines of quantum meruit or indebitatus
assumpsit did not apply .
Rozelle sought leave to appeal from the
arbitrator’s interim award . On 28 March 1988,
Rogers CJ Comm D granted leave to appeal . In
the course of his reasons he noted that it
seemed to be common ground that building
work was carried out by Update “ which was
outside the strict confines of the building
contract’’ . The leave granted restricted the
appeal “ to the question whether in the absence
of written notice required by clauses 6 and
16(e ) of the Conditions of Contract the
arbitrator is nonetheless entitled to find for the
builder’’ . In fact , cl 16(e ) did not refer to
written notice , and in the subsequent hearing
and decision of the appeal , Rogers CJ Comm D
appears not to have acted on the basis that it
did .

On the question of liability Rogers CJ Comm
D decided against Update. He held that the
requirements in cl 6 and 16 were not satisfied
so as to entitle Update to payment .
In regard to cl 6 his view was that the
absence of written notice was fatal. The kind of
work for which the claim was being made
could not fall within cl 6(d ). Clause 6(e ) could
only be relied on if the earlier requirements of
the clause had been complied with .

In dealing with Update’s reliance on cl 16 ,
Rogers CJ Comm D noted that Update’ s claim
was not based on sub-cl (a ). He said further that
Update could not succeed on sub-cl ( b ) or (c ).
In this Court counsel for Update conceded that
neither of those two sub-clauses could be relied
on . This left only sub-cl (e) for consideration .
Rogers CJ Comm D held that once cl 8 was
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struck out of the printed form of contract
conditions cl 16(e ) became inoperative.
The foregoing conclusions of Rogers CJ
Comm D may have been sufficient to dispose
of the point to which Rozelle ' s appeal was
restricted . However, Rogers CJ Comm D
recorded that he allowed the argument to range
further than the stated question and to
encompass the entire question of liability . The
question before him thus became whether , on
any basis, it had been open to the arbitrator to
find Rozelle liable for additional work .

In dealing with the whole question of
liability Rogers CJ Comm D considered the
quantum meruit and indebitatus assumpsit
claim of Update . Relying upon what was said
by the High Court in Pavey & Matthews Pty Ltd
v Paul (1986- 1987 ) 162 CLR 221 he dealt with
these claims by reference to the law of
restitution . He also appears to have taken the
view that the circumstances of the High Court
decision in Liebe v Molloy ( 1906) 4 CLR 347
relied upon by the arbitrator would now be
more satisfactorily explained by Pavey &
Mathews' restitutionary principles. He said that
the circumstances of the case before him did
not call for an entitlement on Update 's part to
recover . If I understand his reasoning correctly ,
it was that the parties had contracted on a lump
sum basis, Update knew that it was only if
certain requirements of the contract were
fulfilled that Rozelle could obtain further
moneys from the government department which
was its only source of funds , and Update’ s
failure to comply with those requirements made
it impossible for Rozelle to obtain the necessary
additional funds.
'

In the result , the Court ordered that the
interim award be set aside and the matter
remitted to the arbitrator solely for the purposes
of disposing of the costs of the proceedings
before him . The effect of the decision was that
Update could not recover from Rozelle any
amount in excess of the lump sum contracted
for .
Although the arbitrator relied on Liebe , it is
not completely clear from his reasons what
were the legal propositions he extracted from
the decision . The case does not appear to have

been examined in any detail before Rogers CJ
Comm D. An understanding of Liebe seems to
me to be important in approaching the present
case.

f 80-004

The facts in Liebe were that a builder
contracted to erect buildings for over £30 ,000.
The contract provided that no works beyond
those included in the contract should be
allowed or paid for without an order in writing
signed by both the architect and the proprietor .
The builder claimed payment for certain works
said by him to be extras. There had been no
order in writing for these works as required by
the contract. They had been ordered by the
architect , either in writing signed by him alone ,
or orally . The owner had known that they were
being done . The High Court ( Griffith CJ ,
Barton and Higgins JJ ) in reasons delivered by
Griffith CJ said , at p 354, that if the proper
inferences from the facts were ( i ) that the
employer had actual knowledge of the extra
works as they were being done , ( ii ) knew that
they were outside the contract and ( iii ) knew
that the builder expected to be paid for them as
extras then a contract to pay for them could
properly be implied . If however the fact was
that the owner did not know the particular
works were extras or did not know or believe
that the builder expected to be paid for them ,
then it would be proper to conclude that no
contract to pay for them should be implied . It
was in the light of those considerations that the
Court then made the statement relied upon by
the arbitrator which I have earlier reproduced in
setting out part of his reasons. In Liebe ,
because the arbitrator had made no finding of
fact beyond the owner 's knowledge of the
works as they were done , the matter was
remitted to him to make the further findings of
fact necessary before the question of liability
could be determined .

One point which seems to me to be basic to
the decision in Liebe is that if the work claimed
for had been work required by the contract to
be done, then the builder could not recover for
it , because he had not complied with the
contractual requirements. If however the work
was work which the builder was not required to
do by the contract ( “ outside the contract’’ in
the words of the High Court ) then , if certain
further facts were found , the builder could
recover. It may be that the basis of such
recovery would these days be referred to ideas
of restitution rather than implied contract . The
point of substance, for present purposes , seems
to me to be that facts of a certain kind result in
liability . If all the facts of the necessary kind
were present in the instant case then I think the
© 1991 CCH International
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same result should follow as was indicated in
Liebe .

The first question which needs to be
considered in deciding whether the present case
should be governed by the result in Liebe is
whether the work claimed for was work
“ outside the contract ” . The passage I have
earlier set out from the arbitrator’ s reasons
seems to me to be equivocal about this. In one
place the arbitrator said that the situation
envisaged by the words he underlined in the
Liebe reasons was identical with that which was
the subject of the arbitration . If the arbitrator
was taking the same view of Liebe as I do, this
remark would necessarily mean that the work
claimed for was outside the contract in the
relevant sense . Additionally , in the last
paragraph on p 21 of his reasons , he seems to
be contemplating that Update could recover on
the basis of a separate agreement. On the other
hand , he said at the end of his reasons that the
additional work carried out was within the
scope of work encompassed by the contract and
that the claim for additional payment was a
payment under the contract . The fact that , as
Rogers CJ Comm D remarked , it seemed to be
common ground that Update did work “ outside
the strict confines of the building contract ”
does not seem to me to be sufficient to resolve
the question either, as the words do not
necessarily carry the same meaning as “ outside
the contract ” in the context in which they were
used in Liebe .
If the appropriate categorisation of the
“ extra ” work done in the present case is that it
was work outside the contract in the sense of
those words in Liebe , then my opinion would
be that the arbitrator’ s conclusion on liability
should not have been disturbed ; the absence of
the written notice referred to in cl 6 and 16(e ) ,
and indeed those clauses themselves , would be
irrelevant to the liability of Rozelle to Update .
It therefore seems to me to be necessary , at this
stage , to see whether the work claimed for was
“ outside the contract ” in the necessary sense .
In doing this it is first necessary to see what
claims were made , and under what clauses.
This question is answered by the amended
points of claim before the arbitrator, in which
the work claimed for fell under five headings:
( i ) Foundations , ( ii ) Drainage , ( iii ) New Hot
Water System , ( iv ) Additional Fire Proofing to
Ceilings and ( v ) Electrical . Only the first of
these headings could be brought under cl 16 of
Doyles Dispute Resolution Practice — Asia
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the conditions. According to the particulars in
the amended points of claim , heads of claim
( ii ) , ( iii ) and ( iv ) were brought under cl 6. Head
( v ) appears to be claimed as work necessary to
be done because of head ( iv ) .

Next , in seeing whether the work claimed for
was “ outside the contract ” in the relevant
sense , it is useful to begin by considering the
relationship between cl 6, 8 and 16.
Clause 8 dealt with general variations of the
contract , either by omissions from the works ,
or by the performance of extra work .

Agreement was necessary between the parties
before any variation , whether to omit or do
extra work , became part of the contract . Under
this clause , if the builder was to perform extra
work , he could , but was not obliged to, require
the proprietor to issue instructions in writing for
the extra work .
The clause provided for two things: one was
a procedure for variations of the contract which
were not necessary for the proper completion of
the building work ; the other was a simple way
of establishing the price to be paid for any extra
work done pursuant to the clause .

By contrast with the consensual character of
cl 8 variations, cl 6 was a clause under which
obligations could be imposed on the builder .
Clause 6(a) imposed upon the builder the
obligation to comply with and give all notices
required by any Act of Parliament or by any
regulation or by -law of any local authority or
authority with jurisdiction with regard to the
works, and also to bear any charges payable
under such provisions , except those imposed
after the date of contract. Presumably this
sub-clause dealt with matters bound to arise
under such Acts and regulations and with such
authorities from the actual work shown upon
the contract drawings and described by or
referred to in the specification and conditions
referred to in Article 1 . This sub-clause thus
operated , for practical purposes , to make the
builder allow in the agreed price for any costs
of matters , within cl 6(a), arising from carrying
out the unvaried contract . Clause 6( b) then
turned to the possibility that compliance with
sub-cl (a) might require variation from the
contract drawings or specification and required
the builder, before making any such variation ,
to give written notice to the proprietor; sub-cl
(c), ( d ) and (e) then spelt out procedures to be
followed in cases where cl 6( b) applied . If the
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builder followed the procedures , extra cost
under cl 6( b) would become payable by the
proprietor .
Clause 6 thus dealt with the cost of what
might be called for short , public authority
requirements, imposed the cost of compliance
with sub-cl (a ) requirements upon the builder,
and of compliance with other such requirements
upon the proprietor, if certain conditions were
fulfilled .
Things done under cl 6 were things which
Update had to do . Unlike things raised under
cl 8 , in the instances where something which
had to be done under cl 6 was a variation ,
Update had no option not to do it. Clause 6( b)
gave Update a procedure for obtaining an
instruction from Rozelle for doing the
sub-clause
This
variation .
necessary
presumably also would give Rozelle an
opportunity to see whether the variation really
was required within the meaning of the clause ,
and to discuss the issue, if it were an issue,
with Update. If the instruction were given ,
sub-cl (c ) would not come into question , and
Update would be able to claim under sub-cl (e )
for any loss or expense beyond that provided
for in , or reasonably contemplated by the
contract . If the instruction were not given , then
the variation , by sub-cl (c ), would be deemed
to be a variation under cl 8 , that is , in my
opinion , so that cl 8(e ) would be applicable for
payment-fixing purposes.
Clause 16 was like cl 6 and unlike cl 8 in that
it gave Update no option but to do any work
that fell within it. As its sidenote said , it dealt
with foundations and assured Update , through
sub-cl ( b ) , (c ) and ( d ) , that if conditions below
the surface of the site were different from what
the drawings or specifications showed , or if
they were not on the drawings or specifications
and Update had tendered on a basis different
from that actually encountered , then any
additional cost would be met by Rozelle,
provided
Update followed
the stated

•

procedures . These three sub-clauses did not
speak of variation , nor did they refer to cl 8.
Through sub-cl (a ) and (e ) , Rozelle made the
different assurance to Update that if variations
were necessary , because of conditions
encountered below the surface of the site, then
Update was to seek instructions and any
variation was to be dealt with in accordance
with cl 8. As with cl 6(c) , in my opinion this
reference to cl 8 was a reference to cl 8(e ) 's
payment-fixing mechanism .
I now return to deal with the cl 6 claims. In
regard to these Update never placed any
reliance in the proceedings upon sub-cl (d );
only sub-cl ( b) , (c ) and (e ) were relevant to the
argument .
On looking at these claims , a distinction
from Liebe at once appears. The extra work
there was not done because of the requirement
of any public authority , but , so far as can be
seen from the report , solely because the
proprietor's architect ordered it . On this basis it
was work not in any sense having to be done to
complete the contract work ; it was in every
sense additional to what was necessary to be
done to carry out the contract work for the
contract price . It was more akin to cl 8 extras in
the present than to anything done under cl 6 or
16. “ Extra ” work of the cl 6 kind does not
seem to me to be “ outside the contract ” in the
Liebe sense .
Approaching the cl 6 heads of claim on the
footing that the work claimed for was within
the contract , it would then follow , in my
opinion , that no question either of a separate
implied contract or of restitution could arise ,*
and Update would be defeated on claims simply
brought on cl 6 , because of lack of written
notice under sub-cl ( b ) , if nothing else appeared
in the facts of the case. In this , I agree with the
trial judge .
However , an argument was put both to
Rogers CJ Comm D and to this Court based on
an estoppel arising from the fact (as both

*1 know of no cases ( except possibly in one area of the law ) where an existing enforceable contract governs
specific relations between two parties and yet one has recovered against the other in respect of a matter
governed by the contract , on the basis of quantum meruit , quasi-contract, or restitution . As Mason CJ said of
the situation in Foran v Wight ( 1989 ) 64 ALJR 1: “ ... so long as the contract continued on foot , it governed the
relations between the parties and there is no basis in these circumstances for an appeal to the law of
quasi-contract ” ( at p 13). The possible area of exception is that of employer and employee. In Miles v
Wakefield Metropolitan District Council [ 1987] AC 539, where a council employee refused ( on his union’ s
direction ) to work in accordance with his employer’ s directions, but nevertheless performed most of his usual
duties, and upon being docked a proportion of his salary , brought an action to recover the amount deducted ,
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Rogers CJ Comm D and this Court were bound
to assume) that The Drafting Machine was
Rozelle 's agent for the design and supervision
of the building work . Although at one point ( p
20 of his reasons) the arbitrator said The
Drafting Machine was the kind of agent
described on p 9 of the Department of Social
Security ' s document , and although such an
agent might not have authority either to
contract or vary a contract on behalf of a
principal , it seems apparent from what the
arbitrator said elsewhere ( p 17.4 of his
reasons) , that he was treating such an agent as
one whose conduct would bind the principal .
As Rogers CJ Comm D did not permit any
challenge to the arbitrator's agency findings , I
think this Court must treat the agency as the
arbitrator did , that is as one authorising The
Drafting Machine to vary the contract on behalf
of Rozelle .
On this footing the arbitrator's acceptance of
Mr Dean 's evidence of having spoken on site to
Mr Zadro about additional work and extra cost
being incurred and that he would be looking to
Rozelle for reimbursement , becomes important
for reasons other than those which the arbitrator
seems to have relied on . Some detail of what
actually happened appears in the appeal papers
which reproduce written submissions made by
Update to Rogers CJ Comm D. These include
extracts from the transcript of the evidence
before the arbitrator , the authenticity of which
was not challenged in this Court . The relevant
parts of the written submissions are as follows:
“ Evidence given at page 365.
‘Mr Dean

—

Mr Arbitrator the evidence
I am about to give relates to page 5 of
the Further and Better Particulars which
you have allowed me to go back into
evidence about
they relate to a set of
circumstances where Adrian Zadro and I
were on site approximately late
November , 1985
and I had stated
certain parts of the works.

—

—

The foundation areas had been started ,

—

the removal of floors for drainage
such things as that
the electrical
the removal of
wiring had started
ceilings in certain areas that is the type
of stage we were at
which is normal
for a building contract
and Adrian
Zadro had come on site and I had a
conversation with him , I can ' t give you
the exact date I don’ t know it .
The conversation went along the lines of
the site conditions and existing drainage
and plumbing had required extra costs to
be incurred .
While the Company was prepared to
keep its word on the donation of extra
works, we would be looking at the Child
Care Centre for reimbursement of the
extra costs and we convey that to the
He
Directors of the Child Care Centre
replied that he would and agreed that the
extra works should be proceeded with .

——
— —

—

Further

He replied , “ I will pass the message on
I agree with you that the work has to
be done. ”
I then said to him ,
“ You understand that these costs will be
an extra charge."
He replied ,
“ Well they have to be done , don ' t they
they will just have to come up with
the money for it ."
I replied ,
“ Well , we have to conform to
regulations." ’
This evidence went unchallenged by the
Respondents. "
It seems that at the stage when these
conversations took place it was still open to
Update to comply formally with cl 6 of the
conditions of contract . The acquiescence of

—

—

Lord Templeman said he was not entitled to claim under his contract of employment, but could claim to be paid
on a quantum meruit basis for work done . Lord Brandon , Lord Bridge and Lord Oliver all reserved their
opinion on this approach (see pp 552C , 552F and 576A) and Lord Brightman supported it by way of obiter
dictum ( at p 553G ). Lord Templeman said his view was provisional ( p 561 D-E) and put it in on the basis “ that
a worker who embarks on any form of industrial action designed to harm his employer gives up his right to
wages under his contract of employment . . . ” ( p 561G - H ). So stated , I do not think his approach is in real
conflict with the proposition I have stated above, and in any event it seems to be strictly confined to a very
limited class of case. Royle v Trifford Borough Council ( 1984) IRLR 184, was a similar case to which similar

comments apply .
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Rozelle 's agent in Update ' s proposal , without
the requirement of written notice being
complied with , led Update to continue with the
work without giving written notice . In terms of
its contractual obligations, Update’s acting in
this way was a detriment to itself directly
induced by the conduct of Rozelle’ s agent .
Rozelle thus having led Update to act to its
detriment by representing (even if indirectly )
that the requirement of writing was not being
insisted on , should not , by the rules of
estoppel , later be allowed to rely upon the
requirement for written notice as an answer to
Update’s claim under the contract . However ,
because of the present state of the rules of
estoppel in Australia , I need to state the
substance of what I have just said in two
different ways.
The

leading

case

is

Waltons

Stores

-

( Interstate ) Ltd v Maher & Anor ( 1987 1988 )

164 CLR 387 . In two cases in this Court views
have been expressed on the rules which appear
from that case: Silovi Pty Ltd v Barbaro & Ors
( 1988 ) 13 NSWLR 466 at p 472 and Austotel
Pty Ltd & Anor v Franklins Selfserve Pty Ltd
( 1989 ) 16 NSWLR 582 at pp 585 , 610 . In
terms of those rules, I think that what Rozelle’s
agent told Mr Dean can fairly be regarded as a
promise to pay for the work irrespective of the
formal requirements of the contract , which
encouraged Update to go ahead with the work
with formal
without concerning itself
contractual requirements, the appropriate
remedy for which would be to prevent Rozelle
from relying on the lack of formal compliance.
The need to state the same basic matters in
another way arises because of statements
concerning estoppel made in Foran v Wight
( 1989) 64 ALJR 1 . Waltons Stores maintained a
distinction between equitable and common law
estoppel which may well have been affected by
statements in the later decision of the High
Court in Foran and it is possible to argue that
the High Court has now reached the stage of
unifying common law and equitable estoppel ,
and effectively bypassing Jorden v Money
( 1854) 5 HL Cas 185 ; 10 ER 868; it may be ,
however , that the most that can be said is that
the High Court seems very likely to reach that
position at the next appropriate opportunity . I
do not think the present case requires an
explanation of these matters, because I think
that at least what was said by Mason CJ (at p
11 ), Deane J (at pp 22-23 ), Dawson J ( at p 29)
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and Gaudron J (at p 32) , different in approach
though some of the statements are , justifies a
conclusion that an estoppel arose in the present
case when the conduct of Rozelle’s agent led
Update ( i ) to suppose that the requirement of
writing under cl 6( b) would not be enforced ,
and ( ii ) to act to its detriment by both not
giving the written notice when it could still
have done so , and doing the work ; the estoppel
being that Rozelle could not after those events
rely on the writing requirement in cl 6( b ). This
conclusion means that sub-cl (c) does not arise
for consideration , for Rozelle in fact gave
instructions , through its agent , to do the work .
Sub-clause (e ) therefore applied for purposes of
calculating Update’ s loss or expense .

It follows , on what I think is the approach to
agency which this Court must take because of
what happened below , that the arbitrator’ s
second formal finding was open to him on the
evidence , in regard to the cl 6 claims .
In regard to the cl 16 claim , I think the same
distinction from the Liebe position appears as
that I have dealt with concerning the cl 6
claims. The same considerations apply to
produce the result that variations under cl 16
are not “ outside the contract’ ’ in the Liebe
sense . However , the difference in the framing
of cl 16 from that of cl 6 requires a separate
approach to the construction of the clause.
Sub-clause (a ) is the proprietor 's warranty
that the site will satisfactorily support the
works. This language clearly points to the
builder’s being able to claim damages for
breach of warranty in the event the site does not
satisfactorily support the works.

Sub-clause (a ) however is “ subject to the
provisions of this clause’’ . Sub-clause ( b ) deals
with the situation where the conditions below
the surface of the site are different from those
shown on the Drawings or described in the
specifications. This could be so quite
consistently with the site' s being able
satisfactorily to support the works. Sub-clause
( c ) also deals with a situation possibly
consistent with the site’ s being able
satisfactorily to support the works. Sub-clause
( d ) then provides for these two cases, that is, as
it seems to me, sub-cl (d ) does not provide a
mechanism for quantifying damages for breach
of the sub-cl (a ) warranty , except in those
sub-cl ( a ) situations which happen also to be
within sub-cl ( b) or (c ). This meaning is made
© 1991 CCH International
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clearer by the fact that sub-cl (d ) contemplates
the possibility of a deduction from , as well as
an addition to , the contract sum , “ as the case
may require ” . Neither sub-cl ( b) nor (c)
requires written notification to the proprietor.

Sub-clause (e ) deals with another situation
again which may or may not be consistent with
the sub-cl (a ) warranty that the site will
satisfactorily support the works. The sub-cl (d )
mechanism does not apply to this situation .
Compliance with the requirements of the
sub-clause by the builder results in a deemed
reaffirmation of the sub-cl (a ) warranty . In a
sub-cl (e ) case where the builder claimed extra
expense because of breach of the warranty , the
builder ' s remedy would be a claim for
damages , unless some simpler mechanism
appeared elsewhere in the contract .
Rogers CJ Comm D thought the facts that
cl 8 of the printed form was struck out , and the
words “ and any consequent variation of the
Works shall be dealt with in accordance with
cl 8 ” meant the whole of sub-cl (e ) became
inoperative . Whether or not this is so depends
on whether the last quoted words from
sub-cl 16(e ) can be disregarded , leaving the
remainder of the sub-clause operative . The
deletion of cl 8 made the quoted words
meaningless. As such they can be disregarded ;
see Fitzgerald & Anor v Masters (1956) 95 CLR
420 at p 427 , unless to disregard them would
mean disregarding the main purport and
substance of the clause in which they appear , or
would alter entirely the scope and intention of
the agreement; see the principles stated in
Halsbury' s Laws of England , 4th ed vol 47 para
62 in regard to severance in agreements
containing covenants in restraint of trade . The
basic rule is to try to give effect to the
intentions of the parties , gathered from the
provisions of the whole contract . In the present
case I do not think it is in any way inconsistent
with the intentions of the parties simply to
ignore the quoted words. Sub-clauses ( b) to (d )
of cl 16 show that the proprietor was in some
circumstances which required notification , but
not in writing , to meet any extra cost caused by
conditions below the surface of the site being
different from what the builder was entitled to
expect . Sub-clauses (a ) and (e ) in the full
printed form of the contract would reach the
same result by a warranty procedure which did
require notification in writing; but that
requirement disappeared with the striking out of
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cl 8 . It seems to me that the contract as a whole
makes better sense and is more consistent with
the intention of the parties derived from the rest
of the contract generally , and particularly
cl 16(a ) to ( d ) , if the words quoted from sub-cl
(e ) are ignored . The result of that view is that
the true construction of the contract would not
prevent Update recovering damages for breach
of the cl 16(a ) warranty .

If the foregoing view , which is the one upon
which I base my opinion , be wrong , then no
cl 16 claim was open to Update. It seems
however that the position would then be that
the claim under the head of Foundations ,
which , as it happened , also involved work
required by public authority , could also be
brought under the cl 6 provisions. Update
would lose such a claim on the no writing point
if that were the only point in the claim , for
reasons already given , but it would be open to
the arbitrator to find in Update's favour because
of the estoppel point .
Thus, in regard to all the heads of Update ’ s
claim , I think the arbitrator’s second formal
finding was open to him on the evidence .

I see nothing incongruous in this conclusion
(once it is accepted that The Drafting Machine
was Rozelle’ s agent ) , if the provisions of the

contract alone are considered ; neither does it
strike me as incongruous if regard be had to the
reason why cl 8 was struck out of the printed
form . It was done in recognition that nothing
more than the contract required in the way of a
finished building , was to be done . No voluntaryextras were to be added . As to unforeseen
matters, forced upon the builder by public
authority requirements necessitating variations
costing extra , or unexpected conditions below
the site , cl 6 and 16 required that they be done
by the builder , and in most circumstances paid
for by the proprietor , provided the builder
followed due procedure . It cannot have been
the basis of the agreement between Rozelle and
Update that the Department of Social Security
expected that extra cost of this kind would be
donated to the community by the builder . The
result therefore is not as far from the
expectation of the three parties concerned , as
the trial judge thought .

It follows from the conclusion I have arrived
at , namely , that the arbitrator’ s second formal
finding was open to him , that the appeal should
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be upheld , the orders of Rogers CJ Comm D set
aside , and instead an order made dismissing
Rozelle’ s summons to the Court . Rozelle

should pay Update’ s costs of the proceedings at
first instance and on this appeal . Rozelle should
if qualified have a Suitors’ Fund Certificate .

[1180 -005] SOUTH AUSTRALIAN SUPERANNUATION FUND INVESTMENT TRUST v
LEIGHTON CONTRACTORS PTY LTD & ORS
Supreme Court of South Australia
Judgment delivered 30 November 1990
Full text of judgment below
Arbitration Jurisdiction — Supervision of the Court Application of the rules of natural
justice to arbitrations Trust claiming that the other party’ s pleadings were inadequate
Arbitrators refusing to order new pleadings Trust appealing to Court Whether the
Court has jurisdiction to supervise pre-hearing procedures Nature of that supervision
Commercial Arbitration Act , 1986 ( SA ) , sec 4 ; 14 ; 18 ; 22 ; 38 ; 43 ; 44 ; 47 .

—
—

—

—

—

—

—

—

The trust and the builder commenced arbitration pursuant to the Commercial Arbitration
Act , 1986 . The dispute involved a claim for $10 million , and was to take from six to 12 months
to resolve . Vast amounts of oral , documentary and technical evidence concerning complex
issues would have been tendered .
The appointed arbitrators responded to the complexity of the matter by ordering the
exchange of pleadings in the form of points of claim and points of defence. They also set a
timetable for pleadings , discovery and inspection .

The builder submitted its points of claim , contained in six substantial volumes. The trust
complained that the material did not remotely approach the kind of formulation of issues and
statements of fact expected in a statement of claim of the Court . The trust claimed that the
builder had completely failed to give proper notice of the case it had to meet . Consequently , the
trust did not know how to shape its defence or plead to the points of claim .
The trust complained to the arbitrators. The arbitrators decided that the documents were
sufficient pleading, because they understood the general thrust of the builder’s case. The trust
sought a review of the arbitrators’ decision by the Supreme Court. A Master dismissed the
application , finding that the Supreme Court had no supervisory jurisdiction over the pre - trial
procedures of arbitrators. The trust appealed to the Full Court.
The trust claimed that according to the principles of natural justice the pre-hearing
procedural rules to be applied should have been those of the Court . The builder sought to have
the Master's decision upheld .
Held: by the majority , appeal allowed .
1. Per White and Mohr JJ: The arbitrators’ seemingly unfettered discretion , contained in
sec 14 of the Act , to decide on the conduct of proceedings is subject to a number of limitations:
( i ) sec 22, which also applied to pre -hearing matters , demanded that “ any question that
arises in the course of proceedings for determination . . . shall be determined according
to law ” ; and
( ii ) sec 44 of the Act provided for dismissal of an arbitrator who engaged in misconduct , and
this was defined in sec 4 of the Act to include a “ breach of the rules of natural justice” .
Therefore , as sec 14 was to be read “ subject to the Act ” , the principles of natural justice
were entrenched in the method of conducting arbitration proceedings in a most express way ,
and any question as to the adequacy of procedure must have been answered with reference to
them . The specific form of procedural justice to apply was, however , a matter of inference. The
question in this matter , which related to the form of the pleading in an arbitration of this
magnitude , was certainly a “ question ” arising in the course of proceedings.
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2. Per White and Mohr JJ: The letter and the spirit of the Act was such that it allowed for
variations in approach to procedures in simple arbitrations while requiring strict compliance
with the court rules in complex arbitrations. The nature and magnitude of the arbitration in
this case was such that the court rules should have applied . The builder’s pleadings, therefore,
were inadequate, as they should have taken the form of a formal statement of claim .

Per Bollen J ( dissenting): Arbitrators have the power to order pleadings, and it must
follow that they have the power to adjudicate upon the validity or propriety of the form of the
points of claim . The arbitrators had decided that the points of claim were satisfactory and
adequate for the dispute which they were to decide. There was nothing to warrant the
suggestion that the points of claim should have been in the form of a statement of claim of this
Court. No authority supporting this proposition was made . The parties did not agree to it in
the terms, nor can the setting of a timetable or the ordering of points of claim impliedly create
an agreement or produce an order that the points of claim should have been in the form of a
statement of claim .
3. Per White and Mohr JJ : Section 47 of the Act , when viewed against the other provisions
of the Act , especially sec 43, established the Court’s jurisdiction to play a supervisory role with
regard to pre-hearing procedures. The existence of this supervisory role for the Court was
further illustrated by reference to the objectives of the legislation . Under the Act the award of
the arbitrator will be almost sacrosanct , reviewable only on questions of law (sec 38). But , it
seems more in keeping with the scope and policy of the Act to construe its provisions as creating
in the court the same power to intervene to correct procedural injustice by arbitrators as it
enjoys in its own procedures.

4. Per White and Mohr JJ: Section 43 indicated the nature of the Court’ s supervisory role .
Under this provision a “ matter” can be remitted back to the arbitrator with directions.
“ Matter” referred to an interlocutory issue as sec 38(3)( b) dealt with the remitting of a
appealed award . The Court’s role under sec 47 and sec 43 was not an “ appeal ” . It was no more
than the exercise of the supervisory power to review and direct reconsideration as authorised
by sec 43.

Per Bollen J (dissenting): Section 47 gave the Court the power to order the filing or serving
of points of claim . It did not follow that the Court is bound to order the exercise of that
jurisdiction in all circumstances. The Court , however, had no power to step in after a
interlocutory order had been refused by the arbitrators. This decision of the arbitrators would
be reviewable , however , as a challenge to the award if a question of law was raised , and it is
only with regards to awards that the matter would be remitted under sec 43. There was no
general right of appeal to the court from an arbitrator making or refusing an interlocutory
order .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

JM Wilkinson and RD Ross-Smith ( instructed by Thomson Simmons & Co) for the appellant .
RF Floreani ( instructed by Floreani Coates & Co) for the first respondent .
DJ Myer ( instructed by Lynch & Meyer ) for the second and third respondents.

Before: White , Mohr and Bollen JJ .

White J: The parties are locked in dispute
before arbitrators over the sufficiency of
pleadings in the form of “ points of claim "
ordered by the arbitrators and delivered by the
first respondent ( the builder ) to the appellant
( the trust ). The arbitration proceedings are
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governed by the provisions of the Commercial
Arbitration Act , 1986 .
We have not seen the impugned points of
claim but they are said to be contained in six
substantial volumes or binders of written
material . When the trust applied to a Master of
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this court for an order directing the arbitrators
to require the delivery of properly pleaded
points of claim , the builder objected to the
court’ s jurisdiction , contending that the court
had no supervisory jurisdiction over the

pre- trial procedures of arbitrators, either under
the 1986 Act or at all . The Master upheld that
objection . The trust now appeals to the Full
Court against the Master’ s ruling.

Counsel for the builder conceded from the
bar table that procedural justice requires that
arbitrators should , in long complex arbitrations ,
follow as nearly as reasonably practicable
the pre-trial pleading , discovery and other
procedures of the court . This concession was
correctly made in my opinion . It has long been
universally recognized in the authorities and in
the textbooks, at least in relation to arbitrations
under prior Acts in the other States and the
United Kingdom , that arbitrators should in
appropriate cases , set a programme at the outset
for the exchange of points of claim and points
of defence ( and counter-claim ) , followed by
discovery and inspection . See generally Russell
on Arbitration ( 20th ed . ) pp. 222-224,
Hudson ' s Building and Engineering Contracts
( 10th ed . ) pp. 858-861 , Gas & Fuel
Corporation of Victoria v . Wood Hall Ltd &
Leonard Pipeline Contractors Ltd ( 1978) V . R .
385 at p . 396 , per Marks J . ; T .N .T . Bulkships
Ltd v . Hopkins & Anor (an unreported decision
of Asche C.J . of the Supreme Court of the
Northern Territory of Australia , delivered 17
December 1987 , at p . 53 ) and the cases cited
by those judges.
The same obligations apply to both pre-trial
and trial procedures. As to the great importance
of arbitrators requiring full compliance with
pre- trial pleadings, see Hudson ( supra ) . At
all stages of long , expensive arbitration
proceedings , including the pleading stage , the
dictates of procedural justice require full notice
to the other party of the case being made out
against it and a full opportunity to prepare for
and to answer that case .

These arbitrators recognized these principles
and they ordered at the outset the exchange of
pleadings in the form of points of claim and
points of defence; they also set a timetable for
the pleadings and for discovery and inspection
and the like . To my mind , the use of the words
“ points of claim ” instead of “ statement of
claim ” makes no difference .

f 80-005
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By their conduct the arbitrators properly
recognized that , whatever might be the
situation in smaller less formal arbitrations, the
exigencies of this major arbitration ( involving a
dispute over 10 million dollars for work done
and forecasts of a long hearing lasting from six
to 12 months together with a vast amount of
oral , documentary and technical evidence as to
complex issues) required that they ought to
follow as closely as reasonably practicable the
pleading practice of the Supreme Court . It is
not suggested that every aspect of every
pleading rule should be followed to the letter ,
only the substance and spirit of those rules .
On receipt and perusal of the six folders, the
trust complained that the material did not
remotely approach the kind of formulation of
issues and statements of facts ( as opposed to
evidence ) expected in a statement of claim . The
trust claimed that the builder had completely
failed to give to it proper notice or any notice of
the case it had to meet . The trust said that it did
not know how it should plead to the points of
claim or how to shape its defence .
The trust took that complaint to the
arbitrators. Both counsel attended before the
arbitrators and argued their respective cases.
The arbitrators said that they understood in a
general way what the builder was getting at in
the six folders and that that was sufficient
pleading . They refused to order more
appropriate points of claim . The trust was
dissatisfied with that refusal so it sought from
this court a review of the arbitrators’ refusal to
order proper pleadings. A Master heard and
refused the application on the ground of lack of
jurisdiction to interfere .
( We were informed on the appeal that the
Act is somewhat similar to other legislation
passed in other Australian States and in the
Northern Territory in and about 1986. There
are , however, some important differences
between the various Acts. )

Section 14 of the Act provides:

“ 14. Subject to this Act and to the
arbitration agreement , the arbitrator or
umpire may conduct proceedings under that
agreement in such manner as the arbitrator
or umpire thinks fit .”
Section 14 seems at first sight to give to
arbitrators a free hand as to the manner in
which they will conduct their proceedings but a
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closer analysis of the Act shows that this is not

so. I will refer to a few sections relating to an
arbitrator’s procedural powers before looking
more closely at other sections more relevant to
the existence or otherwise of jurisdiction in this
court to review their pre-trial procedural
decisions.
Section 18 gives to arbitrators power to
summon parties and witnesses and to order the
production of documents . It also provides for
court intervention to compel compliance in
default . It gives them power to administer an
oath or affirmation . Section 20 allows for legal
representation .

More importantly , s. 22 requires that “ any
question that arises for determination in the
course of proceedings ... shall be determined
according to law" . The words “ in the course of
proceedings ” include pre-trial questions as well
as trial questions. To my mind , a serious
question raised at the pleading stage of an
arbitration of this magnitude as to the adequacy
of the points of claim is a question arising “ in
the course of proceedings ” ; and s. 22 provides
that such question should be determined
according to law .
“ Proceedings ” are not confined to the
hearing stage . They include the pre-hearing
stage . See Hudson (supra ) and the emphasis
there upon the importance of the proper
definition of issues in major arbitrations at the
pre- trial stage .

It goes without saying that arbitrators must
conduct the arbitration properly , that is,
without misconduct . If they misconduct
themselves they are liable to be removed
(s. 44). “ Misconduct ” is defined in s. 4 in a
way which has an important bearing on the
question of the court ’s supervisory jurisdiction
over pre-trial and trial procedures.

“ ‘Misconduct’ includes corruption , fraud ,
partiality , bias and a breach of the rules of
natural justice
It follows that the rules of natural justice
have been entrenched by s. 4 into the method

of conducting arbitration proceedings in a most
express way . To act in breach of the rules of
natural justice is misconduct . As far as I am
aware , no prior Arbitration Act has ever
imported procedural justice (another word for
the rules of natural justice ) so expressly or
baldly . Procedural justice has always been a
Doyles Dispute Resolution Practice
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matter of inference . By s. 4 , it is not only a
requirement to do so but “ misconduct ” capable
of leading to removal of an arbitrator for
breach . Section 4 elevates a breach of these
rules , side by side with corruption , fraud ,
partiality and bias , as “ misconduct ” within the
meaning of s. 44 . When the stringency of the
obligation is borne in mind , the seeming free
hand given to arbitrators in procedural matters
by s. 14 is greatly reduced in complex
arbitrations. Section 14 is “ subject to the Act ” ,
which includes ( i ) the misconduct section; ( ii )
the definition of misconduct ; and ( iii ) s . 22
which requires procedural and other questions
to be determined according to law . The policy
of the Act is, in my opinion , clear . It is to keep
a tight hold upon arbitrators in the course of
their pre-trial and trial procedures in those cases
where the exigencies of the arbitration call for
strict compliance with court rules while leaving
arbitrators free to use whatever procedures
“ they think fit ” in uncomplicated informal
arbitrations. The letter and spirit of the Act is
such that it allows for such variations in
approach to procedures in simple arbitrations
while requiring strict compliance with the rules
in complex arbitrations . This is in keeping with
the approach of Hudson (supra ). There are two
other sections which throw further light on the
meaning of the sections to which I have already
referred. Those sections are ss. 43 and 47 . I
find it convenient to deal with s. 47 first .
“ 47 . The Court shall have the same power
of making interlocutory orders for the
purposes of and in relation to arbitration
proceedings as it has for the purposes of and
in relation to proceedings in the Court . ”

Section 47 stands alone . It is not related to or
subject to any other section in the Act . It baldly
assumes that there will be occasions when the
court will be called upon to make
“ interlocutory orders ” and that those orders
will be “ for the purposes of and in relation to
arbitration proceedings ” . I have already held
that the word “ proceedings” in another
context , not dissimilar , means at any stage of
such proceedings , either the pre- trial or the trial
stage. Since any question that arises for
determination in the course of proceedings
(s. 22( 1 )) shall be determined ( in the absence
of agreement , s. 22(2 )) according to law and
since any breach of procedural justice is a
ground for removal , the greatest care must be
taken by arbitrators about questions like the
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the formulation of a complex
present one
claim . It might be said that that fact in itself
does not give the court supervisory jurisdiction
when arbitrators fail to do so. The answer to
that argument , it seems to me , lies in the
express terms of s. 47 and the absence of any
work for s . 47 to do other than the work which
I suggest for it , namely , the work of
authorizing the court to make interlocutory
orders where arbitrators “ run off the procedural
rails ” .

I begin the development of the suggestion
that the court does have supervisory jurisdiction
by making some general observations about the
1986 Act . The purpose of the Act is to
modernize arbitration as an efficient alternative
dispute resolution procedure and to restrict the
court' s interference with awards ( interim or
final ) by prohibiting interference merely on the
grounds of error of fact or law on the face of
the record (s. 38( l ) ). Henceforth , appeals
against awards shall lie to the Supreme Court
( and only to the Supreme Court ) on any
not
question of law arising out of the award
out of the proceedings but out of the award . It
follows that the award is final and binding and
only on a question of
difficult to challenge
law . Arbitrators in their final awards are like
juries in their final verdicts. But I think that the
Act permits the court to supervise the fairness
of the conduct of arbitrations in much the same
way that the court supervises the fairness of the
pre-trial and trial . In
jury trial at every stage
my view , the 1986 Act makes the arbitrator’ s
like a verdict ( in
award almost sacrosanct
while permitting
the absence of error of law )
a closer surveillance by the court of the pre-trial
and trial procedures , in appropriate major
cases.

—

—

—

——

Arbitrations may be concerned with very
large amounts of money and very complex
problems calling for pleadings and discovery
and a long hearing or they may be concerned
with very simple straightforward problems
(albeit for large sums ) requiring no more than a
view and perusal of a few documents. In the
latter type of case no pleadings or oral evidence
may be necessary and the arbitration might be
conducted quite informally (s. 14). In the
former type of case , however, it seems to me
that the interests of justice and the avoidance of
excessive costs and delay require that the
arbitration be promptly “ put back on the rails"
of procedural justice , as it were , if an early

f 80-005

Riling by the arbitrators threatens to deny one
party a reasonable chance , first , to understand
what might be a sloppy presentation of an
ill-conceived large claim and , second , to frame
its defence and evidence in a meaningful way . I
do not know whether that is what happened
here but it is seriously alleged that it did . If the
trust 's claim is right , the arbitrators are in
breach of procedural justice in their ruling and
liable to removal . However , the trust does not
want to remove them . The trust is satisfied with
them and merely wishes to correct what it
perceives to be a sufficiently serious breach to
seek this review . The Master denied that review
and the trust sees this breach as sufficiently
serious to appeal to the Full Court . The
arbitrators are reasonably fully seised of the
subject matter of the arbitration , having set
a pleadings programme and acquainted
themselves to some extent with the material in
the six folders. Removal in these circumstances
if the arbitrators are found to be in error in
s . 44 removal proceedings
can be seen to be
an unusually unwieldy and costly procedure to
cure what is perceived to be a curable breach of
procedural justice. Insistence that the aggrieved
party apply for removal under s. 44 seems to be
more inimical to the arbitration process than
court review of the ruling at a crucial stage of
the arbitration . If removal were to become the
sole or the main instrument for attempting to
correct such breaches at this early stage or at
later stages of pre-trial procedures unscrupulous
parties could mention the removal procedure as
a threat to arbitrators ( which would tend to
undermine their independence ) or actually
commence the procedure with a view to
crushing the other party with costs or
frustrating him by delays. It seems to me to be
a lesser evil and more in keeping with the scope
and policy of this modern streamlining Act to
construe its provisions as creating in the court
the same power to intervene to correct
procedural injustice by arbitrators as it enjoys
in its own procedures within the court . It is not
necessary to decide whether, in a particular
case , the court will be more ready to review an
interlocutory ruling in breach of procedural
justice by an arbitrator untrained in the
application of such rules than it would be to
review an interlocutory order in court
proceedings conducted by a judge . We are not
concerned here with the manner or frequency of
the exercise of the jurisdiction to intervene but

—
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rather with the existence or otherwise of the
jurisdiction to intervene at all .

I am constrained by the facts that ss. 4 and
44 have so deeply and pointedly entrenched
procedural justice into arbitration proceedings
and made a breach so serious in its potential for
removal of arbitrators to hold that a legislative
intention must be inferred to grant supervisory
jurisdiction to the court . I prefer this to the
alternative inference that the legislature
intended that the normal procedure for breaches
by arbitrators should be by way of removal or
threat of removal each time a breach occurs.
The latter alternative would , as I said , either
tend to undermine their independence or tend to
undermine the efficiency and increase the costs
and delays of their proceedings or both .

It could be argued that the “ evil" of too
much court intervention in interlocutory rulings
of a procedural nature would be a worse evil in
the hands of unscrupulous parties than too
frequent removal applications. I think not . It is
one thing to attack a particular ruling as a
breach of procedural justice . It is quite another
to attack the arbitrator himself and charge him
with “ misconduct" of a kind which marches
side by side with fraud , collusion and bias
(s. 4) . Further, the removal application would
often be brought at a late stage in the pre-trial
proceedings or well into the trial stage and thus
either cause the whole arbitration to grind to a
halt while the court considers the s. 44
application or cause it to be completely or
substantially aborted if the s . 44 application is
successful . While it is true that the arbitration
would likewise have to await the result of an
interlocutory court review of an alleged serious
breach of procedural justice , the latter review is
likely to be a simpler one than the removal
question . And the arbitration would not come
to a halt on a review even if the arbitrators were
to be found in breach . The court would , in
virtually all review “ corrections", be likely to
send the matter back to the same arbitrator with
a direction under s. 43 to reconsider the ruling
in the light of the court ' s reasons. Removal
would then only result if the arbitrator
contumaciously refused to have reasonable
regard to any reconsideration directions.
Generally speaking , a bona fide reconsideration
after a review order would lead to the
continuance of the arbitration . I venture to
think that the cost and delay occasioned to the
parties and the threat to the independence of
Doyles Dispute Resolution Practice
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arbitrators under a regime of restrained judicial
supervision in appropriate complex and difficult
cases would pale into insignificance in
comparison with a regime of universal
correction of breaches by removal .
Even if arbitrators and parties might be
thought to be reluctant to submit to a regime of
court intervention at the pre-trial stage on the
basis of potential abuse by unscrupulous
parties , I think that the potential for abuse is
greater under the removal method . The courts
have been entrusted with countless more
difficult
discretions
than
interlocutory
supervision of other decision - makers in the past
and can be relied upon in the future to sift the
wheat of genuine applications for reviews
seeking procedural justice from the chaff of
time- wasting spurious claims by delaying or
unscrupulous applicants in inappropriate cases .
Next , if it should be thought that this
construction of the Act is too radical a
departure from received legislative policy and
arbitration practice , it should be remembered
that South Australia has some history of
radicalism in this area . See Slate of South
Australia v . Fricher Carrington Holdings Pty
Ltd ( 1985) 40 S . A.S . R . 243 where it was held
that the court had inherent jurisdiction to see
that justice was done in an arbitration even
though the error was not apparent on the face of
the award or the record , a decision which runs
counter to authority in England and some other
States. More importantly , the South Australian
legislature in 1974 departed radically from
legislation and practice elsewhere by declaring
null and void all pre-agreed references to
arbitration except in major building disputes.
This was the state of the law here from 1974
until 1986 . And the 1986 Act did not slavishly
follow the model Bill proposed for acceptance
in all States . Not only does it render null and
void all Scott v . Avery clauses but it also
entrenches the requirements of procedural
justice in a very strong , even drastic way . The
fact , therefore , that the construction which I
favour may not be favoured in England , for
example , is of little consequence .
And as already pointed out , the argument
against the court 's supervisory role during
interlocutory stages is an argument which
reposes too little faith in the court’s capacity to
exercise its discretion judicially . It really says
nothing on the question whether the legislative
intention to confer jurisdiction can be inferred
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on a proper construction of the Act . The Act
itself introduces the concept of procedural
fairness as an overriding and ever- present
element in the conduct of arbitrators at every
stage of arbitrations (s . 4).
Section 47 provides:
“ 47. The Court shall have the same power
of making interlocutory orders for the
purposes of and in relation to arbitration
proceedings as it has for the purposes of and
in relation to proceedings in the Court . "

An interlocutory order is one which does not
finally determine the proceedings. It is an order
at any stage along the way and prior to final
determination .

In my opinion , s . 47 can and ought to be
construed as granting to the court , power to
make interlocutory orders for the purposes of
ensuring procedural justice , that is , in the same
way that the court has power to do so in its own
court proceedings. The reason why the court
makes such interlocutory orders in its own
proceedings is to ensure that both parties
proceed fairly at all stages , fairness being
achieved by means of informative pleadings
which clearly define the issues and by early and
open disclosure of all relevant documents and
experts’ reports , all with a view to preventing
ambush or surprise at trial . These procedures
are designed to enhance the chances of reaching
a just end result. That is the kind of procedural
fairness which is also required of arbitrators in
complex arbitrations. However, arbitrators ,
unlike judges, are under threat of removal for a
breach of the rules of procedural justice . That
difference and that potential for removal of
arbitrators tends to support the necessity for
interlocutory court orders “ for the purposes of
and in relation to arbitration proceedings’’ as
they are progressing .
There is no reason , in my opinion , why the
s. 47 power should be read down or qualified in
any way . Section 47 is not qualified by any
other section . For example , it is not connected
with nor to be read down by reference to a
cohesive group of sections such as ss. 44-46 . It
is unlike many other sections in the Act (for
example, ss. 14, 38( 2 ) , 38( 4) , 38(7 ) , 39 , 40,
41 , 43, 48 and 49 ) which are all expressed to
be subject to some other section of the Act.
There is, however , some connection between
s. 47 and s. 43 as will be seen later .
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Historically , the courts have been watchful ,
even jealous , of attempts to erode their
including their supervisory
jurisdiction ,
jurisdiction of seeing that procedural justice is
done by those who have judicial or
quasi -judicial power over others. Arbitrators
are, of course , in a different position from
administrators and subordinate tribunals
becau.se the parties have ex hypothesi agreed to
submit themselves to arbitrators. That does not
mean that the parties thereby agreed to submit
themselves to unjust awards or to procedural
injustice in the course of the hearings. Far from
it . See for example , Arenson v. Arenson [ 1977]
A .C. 405 ( H . L . ) and Czarnikow v. Roth ,
Schmidt & Co . [ 1922 ] 2 K . B. 478 at pp.
485-487 as to arbitrator’ s duties to submit to
appropriate judicial intervention; and Legal &
General Life of Australia Ltd v . A . Hudson Pty
Ltd (1985) 1 N .S. W .L. R . 314 esp. per
McHugh J . A . at p . 325 et seq . as to supervision
of experts . These cases reflect the position even
before the enactment of ss. 4, 44 and 47 of the
1986 Act . The rights of the parties to
procedural justice are now much more firmly
entrenched and highly emphasised . It cannot be
denied , however, that prior to 1986 , the
legislature did not give the court power to
intervene at interlocutory stages except on a
case stated or on an allegation of fraud , bias or
collusion . In the latter cases , the intervention
was , however , usually after the award was
published . As against that , the right of scrutiny
of the published award was greater before 1986
than it is since that date (s. 38 ).
In my opinion , the 1986 Act contemplates,
on the one hand , suitable court intervention at
various interlocutory stages of the arbitration
proceedings but much more restricted court
interference with the arbitrators’ final verdict or
award .
( Having regard to the jurisdictional money
limits of the District Court and Magistrates
Court it is likely that most , if not all ,
arbitrations in which procedural intervention
would be called for would come to the Supreme
Court . The word “ court" is defined in s. 4
according to the jurisdictional money limits of
the respective courts. )
Section 47 must , of course , be given some
reasonably sensible and substantial work to do.
Parliament could not have intended s. 47 be
included as a mere useless appendage to other
provisions in the Act or be merely declaratory
© 1991 CCH International
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of existing court powers. Section 47 has no real
work to do, in my opinion , unless it is an
expression of the court’s supervisory role in
procedural matters. It is valueless , it seems to
me , as an aid to most other sections. For
example, it would hardly be necessary for the
legislature to confer power to make
interlocutory orders in relation to s. 39 under
which a preliminary question of law may be
referred to the court by consent . The court 's
jurisdiction to determine the referred question
has been conferred by s. 39 itself; and once the
court is seised of the question , it has power to
make any necessary interlocutory orders under
its own rules or inherent power . The very
conferral of jurisdiction to answer questions
attracts the power of the court to deal
effectively with the matter and make rules
about such a matter . Section 47 is not needed
for that purpose. Again , the Supreme Court
would hardly need an express conferral of
power to make interlocutory orders in relation
to s. 44 removal applications. Once the court is
seised of a s. 44 matter, it likewise applies its
own procedural rules.
Under s. 47 , the interlocutory order must be
both “ in relation to ” and “ for the purposes
of ” the arbitration proceedings. A removal
under s. 44 is hardly “ for the purposes of
arbitration proceedings ” although it is no doubt
“ in relation to ” them . Removal is, rather , a
procedure in defeasance of the arbitration
proceedings. To my mind , the power to make
“ interlocutory orders for the purposes of and in
relation to arbitration proceedings ” (as if the
latter were court proceedings) was probably
intended to refer to the making of some order in
furtherance or the continuance of arbitration
proceedings.

If s. 47 is not required for or exhausted by
s. 39 referrals or s. 44 applications , what other
work is there for s. 47 to do? It could not be in
aid of s. 42 because s. 42 is dealing with the
post-award stage when it is too late for
interlocutory orders.

I think there is some connection between
s. 47 and s. 43. Section 43 reads:
“ 43. Subject to section 38( l ) , the Court
may remit any matter referred to arbitration
by an arbitration agreement together with
any directions it thinks proper to the
arbitrator or umpire for reconsideration or,
where a new arbitrator or umpire has been
Doyles Dispute Resolution Practice
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appointed , to that arbitrator or umpire for
consideration . ”
It was argued before us that s. 43 was merely
a pale reflection of s. 38 or merely repetitious
of s. 38(3)( b). I reject that argument. Section
38(3)( b) empowers the court to:
“ (3)( b) remit the award , together with the
Supreme Court’ s opinion on the question of
law which was the subject of the appeal , to
the arbitrator or umpire for reconsideration
y y

Section 43 is dealing with the remitter
of “ matters ” for “ reconsideration ” . Unlike
s. 38( 3)( b) , it is not dealing with remitter of
“ the award ” after a successful appeal . Section
38(3)( b) has already dealt exhaustively with
post-award , post-successful appeal remitter .
Nor can s. 43 be dealing with a purported
remitter after an arbitrator is functus officio , that
is, after an unsuccessful appeal . See Weir v.
Lubiejewski (1988 ) 90 F.L . R . 171 where Kelly
J . held that s. 43 remitter was not available
after an unsuccessful appeal under s. 38; see
also Re Precision Fabrication Pty Ltd , a
decision of Asche J . (as he then was) in the
Northern Territory Supreme Court , reported in
Building and Construction Law ( 1987) Vol . 3
p. 453. Section 43 must be dealing with
remitter at different stages from the above
lawful or purported remitters. And that
different stage must be at an interlocutory
stage , prior to any final determination , prior to
any appeal , prior to any s. 38(3)( b ) remitter
back after a successful appeal .
The qualification “ subject to section 38( 1 ) ”
which appears at the beginning of s. 43, means
that the court may only remit any “ matter ”
( not an award ) back to the arbitrators which is
an error of law within the meaning of s. 38( 1 )
as opposed to an “ error of fact or law on the
face of the award ” which s. 38( 1 ) abolishes as
a ground of appeal . Since s. 43 should not
be read as simply repetitious of s. 38(3)( b ), a
“ matter ”
be
s. 43
must
necessarily
interlocutory , some matter different from , and
occurring at a different and earlier stage than ,
final determination and , after successful appeal ,
remitter back for reconsideration . The
“ matter ” must , therefore , arise at some
interlocutory stage in the course of the
arbitration proceedings, for the reasons which I
have given . It follows that s. 43 empowers the
court to remit any (other ) matter ( being a
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question of law on procedural matters) which
arises during pre-trial and trial stages of the
arbitration together with any directions which
it thinks proper to the arbitrator for his
reconsideration thereof .
( As for the concluding words of s . 43, the
court might decide to remove arbitrator A and
then remit the matter back to arbitrator B with
directions for the latter’ s fresh consideration but
the remitter would still be on interlocutory
matters . )

Since writing the above I have noticed that in
Proprietors of Strata Title Plan 3771 v.
Travmina Pty Ltd ( 1988 ) 4 B .C. L . 91 , Bryson
J . of the Supreme Court of New South Wales
applied s. 47 to stay arbitration proceedings
after they had commenced but before they had
concluded when a strong possibility of fraud by
one of the parties came to his attention . He
assumed s. 47 conferred the power .
If my construction of s. 43 is correct , its
function seems to be , amongst other things , to
assist the purposes of s. 47 by making express
what might otherwise have to be implied ,
namely , that the court having made an
interlocutory order as to procedural error, has
the necessary power to remit the matter back to
the arbitrator with directions as to how the
arbitrator is to approach the matter once more
by way of review of a former procedural ruling.
Read in this way , s. 43 fits comfortably with
s. 47 and the way I have construed s. 47 .

For these reasons , I would hold that there is
jurisdiction in this court in this case to review
the presently impugned ruling of the arbitrators.
They have considered the interlocutory
question whether the points of claim are
appropriate in the light of the requirements of
the Supreme Court Rules and they have refused
to order more appropriate or more explicit
points of claim . A judge or master of this court
may not agree , as a matter of law or procedural
justice. The court has power to review the
ruling and remit the matter back for their
further consideration . The Master should have
examined the folders of material said to
constitute proper pleadings . Such an exercise of
supervisory jurisdiction is not an “ appeal "
within the meaning of s. 38 . It is no more than
the exercise of the supervisory power to review
and direct reconsideration as authorized by
s. 43 of the Act . The directions by the Master
if he does find that the
to the arbitrator
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points of claim are not proper or adequate
should include a direction to
pleadings
reconsider the points of claim in the light of his
reasons (and also in the light of the reasons of
the Full Court ) . Failure by the arbitrators
to reconsider in a meaningful way might
constitute evidence of misconduct and a ground
for removal .

—

In case it should be thought that the bases for
drawing the inference of the existence of a
supervisory role by the court are flimsy , I point
out that , under earlier Acts, the courts both
here and in England have drawn the inference
of an obligation on the part of arbitrators to
apply the rules of procedural justice on more
flimsy grounds.
Many judges purported , in Australia and
England , to infer the application of the rules of
procedural justice from “ the construction of the
arbitration agreement ". Others more accurately
saw the true basis of the importation of those
rules in s. 12( 1 ) of the English Act ( the
equivalent of our s. 18 in the 1986 Act ) by
reason of the coercive powers given to
arbitrators over parties and witnesses alike . See
Hudson at p . 858 . The 1986 Act , by s. 4 ,
introduced the concept that a breach of
procedural justice constitutes a ground of
removal side by side with fraud , collusion and
bias . This is a radical change which could lead ,
on the one hand , to repeated applications at late
stages for removal of arbitrators in complex
arbitrations for tactical reasons, albeit
potentially costly for both parties
or to
repeated applications for court review ( and
remitter with directions for reconsideration ) of
interlocutory rulings in breach of procedural
justice . For the reasons already given I think
that the desirable objects of the 1986 Act for
more efficient disposal of the more prolonged
and complex arbitrations will be best achieved
by court supervision of arbitrators when they
“ run off the rails" of procedural justice than by
repeated late applications for removal or
repeated setting aside of awards at the end of
long and complex hearings for substantial want
of procedural fairness ( misconduct ) . That , to
my mind , is a reasonably firm basis for holding
that the Supreme Court has supervisory
jurisdiction at the interlocutory stage in this and
like matters.
( For the sake of completeness I should add
that I reject the allegations in the amended
statement of claim and in Mr Wilkinson’ s

—
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submissions on appeal based upon the existence
of some supposed additional , collateral or
parasitic agreement to the agreement to submit
to arbitration . There was not a tittle of evidence
to support the existence of such additional
agreement ; and counsel could not , when
pressed , point to any such evidence . )
Since the matter should , in my opinion , go
back to the Master with a direction that he has
jurisdiction , it is important , I think , for his
information that he should consider the points
of claim in the light of the following passages
from Hudson . And if he does remit the points
of claim back to the arbitrators for their
reconsideration , it is important that they , too,
should take these passages “ on board ” . I
gratefully adopt the following passages from
Hudson ' s Building and Engineering Contracts
( 10th ed . ) at pp . 858-860:
“ (3) Preparation for Hearing

The general purpose of the preliminary
meeting before the arbitrator is equivalent to
that of proceedings on a summons for
directions in the High Court . It is a curiosity
of the Act that no specific reference to
written pleadings is made , but section 12( 1 )
requires the parties to ‘do all other things
which , during the proceedings or the
reference , the arbitrator may require ' , and
arbitrators in practice in cases of any
substance or complexity almost invariably
order delivery of pleadings in the same way
as the High Court . There is no doubt that ,
once the parties have delivered pleadings ,
the arbitrator has power to allow
amendments and control them in the same
way as the courts ( Re Crighton and Law ,
Car & General Insurance Corporation Ltd .
[ 1910 ] 2 K . B . 738 ) . Arbitrators , unless they
are given express power by the terms of
their submission to dispense with the
procedural techniques of the courts , should
endeavour to model their control of the
proceedings at the interlocutory stage , as it
is called in the courts , and indeed at all
stages, as closely as possible upon the
correct legal procedure and rules as to
pleadings , which , while refined in detail ,
are in the last analysis based on principles of
natural justice designed to give parties
adequate warning of the case they will have
to meet , and to assist in securing all
available evidence for that purpose . ”
Doyles Dispute Resolution Practice
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And at pp . 860-861:
“ Arbitrators should realise that pleadings
are of the greatest importance in narrowing
the issues between the parties and reducing
ultimate cost , and in building and
engineering disputes the time needed for
completing the pleadings is often far greater
than in ordinary litigation , by reason of the
multiplicity of issues and the necessity of
obtaining instructions in detail from
professional and technical witnesses . .. The
sheer bulk of the pleadings and documents ,
and the frequent multiplicity of issues , also
mean that the periods of time provisionally
allowed in the High Court for the pleading
stages of ordinary litigation are wholly
inappropriate. In fact , even with punctilious
attention and immediate availability by all
concerned , pleadings in a complicated
building or engineering matter can rarely
take less than twelve to eighteen months ,
and frequently more than that . The parties
who are most vociferous in complaining of
and seeking to shorten the time available to
their opponents are frequently those whose
pleadings are the most defective and lacking
in precision . Arbitrators should appreciate
that none of this delay , and the great expense
of such interlocutory work , is wasted , since
building and engineering litigation is
concerned with a careful assessment of the
monetary value of claims . Very frequently it
is not till the parties reach their legal
advisers that this type of assessment even
begins to be made , and the course of patient
and thorough investigation of all aspects of
claim and defence during the pleading stages
will in many cases produce a different
attitude and will enhance the likelihood of a
settlement before the hearing takes place.
Arbitrators should remember that a weak or
unjustified claim can be put forward in a
comparatively short time but its rebuttal may
require long and careful preparation and
patient probing in the form of requests for
particulars." ( my emphasis)
All of that was said in the context of the
former Arbitration Act in England . It applies
with even greater force to an Act which makes
a failure to apply the rules of natural justice
( procedural fairness ) , misconduct and ground
for removal .
One final comment. The right to state a case
to the court seems to be much more restricted
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under ss. 39 and 40 of the 1986 Act than it was
under s. 20 of the 1891 Act . If that is so, there
is all the more reason why corrective
interlocutory orders and review directions
should be available so that arbitrators can be
directed to review their procedural rulings
during the pre- trial and trial stages rather than
be subjected to disruptive removal procedures.

I would allow the appeal , hold the Master
has jurisdiction and send the matter back to the

Master for the above purposes.
Addendum

In the very recent High Court case of
O' Toole v. Charles David Pty Ltd ( 1990) 96
A . L . R . 1 which came to my notice since
writing the above , the court drew analogies
between advisory or consultative answers by
the Full Federal Court to questions put to it by a
single judge of that court , on the one hand , and
answers given by the Supreme Court to
arbitrators on cases stated , on the other .

See , for example, Mason C. J . (at pp . 4-5):
“ Cases stated by arbitrators during the
course of an arbitration are perhaps the best
illustrations [of “ advisory or consultative ”
answers not binding on the court or body
asking the questions] . Courts answering
questions stated by arbitrators have no
jurisdiction to make an award in the
arbitration . So it is natural to speak of the
answers to such questions as being ‘advisory
or consultative only ' ... An advisory or
consultative opinion given by a court in the
context of proceedings actually in train
before a court , tribunal or arbitrator is an
exercise of judicial power ... it does not
bind the court , tribunal or arbitrator who
states the case . After all , the expectation is
that the opinion will be applied and acted
upon by those who seek it; that is what the
relevant statute invariably contemplates ,
even if the statute does not require it by
means of explicit direction or provision ."

That is why I have described the
interlocutory opinion of the court ( remitter back
for reconsideration of procedural rulings) as an
order to review , not an appeal . A distinction is
to be drawn of course between an answer on a
referred question of law which will finally
determine the award and an answer which will
assist with the manner of conducting the
proceedings . ( See Brennan J . at pp . 14-15 . )
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Brennan J . also referred later on p. 15 to “ an
interlocutory order affecting the procedure of
the litigation ” . See also Deane , Gaudron and
McHugh JJ . in their joint judgment at p. 31 .
The judge asking the question is not bound but
would be wise to follow the advisory answer.
In my view , an arbitrator under the 1986 Act
might be guilty of misconduct if he took too
much liberty with his application of the
advisory remit . Their Honours also refer (at
p. 32 ) to the undesirability of “ the ...
alternative procedure for obtaining a review of
the Full Court’s answers ” , namely , “ to have
waited until the whole action had been heard
and determined and then to institute an appeal
from the ultimate judgment ... [ when ] the result
could be an order that the hearing of the action
commence anew on the basis of the amended
answers” . It was to avoid long-delayed
correction of errors that I thought that the
power of remittal under s. 43 should be used in
aid of s. 47 orders for interlocutory correction
of errors during the course of the arbitration .
Finally , Dawson J . (at p . 44) drew heavily
upon the analogy between the question then
before the High Court and questions which are
referred to the court by arbitrators. In the end ,
it is the arbitrator who heeds and applies the
court’ s answer to the question asked (and who
heeds and applies the court 's directions for his
reconsideration of his previous ruling ); and it is
the arbitrator who retains jurisdiction to make
the substantive award .

Mohr J: I agree with the reasons of White J .
in this matter.
Bollen J: The facts and details of the
pleadings are set out in the reasons of White J .
Mohr J . agrees with the reasons of White J . I
regret that I am driven to a contrary opinion .
I will state the “ bare bones ” of my reasoning.

I cannot accept the suggestion that the
“ misconducted
arbitrators
themselves ”
( paragraph 19 of the statement of claim ).
At the preliminary conference the arbitrators
entered on the reference . They were asked to
accept and “ order ” a timetable . They did so.
In doing so they ordered that points of claim be
filed with them and served . They went on to fix
the timetable and thereby ordered that other
things be done by fixed dates. They were other
interlocutory things. At the second preliminary
conference the time for fixing , filing and
serving points of claim was extended .
© 1991 CCH International
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Moreover , at the second conference the
arbitrators fixed an extended date (14 May ) for
filing and serving of any requests or particulars.
But no request has been made .
The appellant protested to the arbitrators that
the points of claim were not in proper form .
There was a hearing before the arbitrators on 25
May 25 1990 . They considered all the
arguments offered and later published their
reasons for their decision . On 4 June 1990 the
arbitrators refused the application which the
appellants had made, namely , that the
arbitrators “ enforce the agreement and order
that (the builder ) deliver Points of Claim which
were in proper form ” .
In paragraphs 8 , 9 and 10 of the statement of
claim the appellants ( plaintiffs in the action )
plead:
“ 8. At the preliminary conference heard
before the Learned Arbitrators on the 6th
day of March 1990 the Learned Arbitrators:
8.1 entered upon the Reference , and
8.2 ordered , with the consent of both
parties, inter alia , that the Builder
provide the Plaintiff with Points of Claim
by the 17th day of April 1990.
9. By either the Agreement to Arbitrate or
alternatively by the Learned Arbitrator ’ s
Order given with the consent as referred to
in paragraph 8 the Plaintiff and the Builder
agreed to be governed inter alia by the
ordinary rules of pleadings which apply to
an action brought in this Honourable Court
and thereby the Points of Claim to be
delivered must comply with the Rules and
practice of this Honourable Court relating to
Statements of Claim .
10. By entering upon the Reference the
Learned Arbitrators agreed to conduct the
arbitration , inter alia , in accordance with the
procedure agreed between the Plaintiff and
theJBuilder. ”
In paragraph 15 the appellants plead:
“ 15. The Plaintiff applied to the Learned
Arbitrators for an Order that the Learned
Arbitrators enforce the agreement and order
that the Builder deliver Points of Claim
which comply with the agreement referred
to in paragraph 9 hereof ."
As I say , I reject the submission that the
arbitrators have been guilty of any misconduct.
Doyles Dispute Resolution Practice — Asia
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They have made orders as asked and set out a
timetable as agreed . In considering the protest
at the form of the points of claim they exercised
their rights under s. 14 of the Commercial
Arbitration Act . They decided that the points of
claim were satisfactory and adequate for the
dispute which they had to decide . Arbitrators
have power to order pleadings ( Re Crighton and
Law , Car and General Insurance Corp Ltd
(1910) 2 K . B . 738 at p . 745) . It must follow
that they have power to adjudicate upon the
validity or propriety of the form of points of
claim .

Nor can I find any warrant for the suggestion
that the points of claim should be in the form
of a statement of claim in this court and ,
therefore, drawn in accordance with the Rules
of Court . No authority supporting this
proposition was cited . The parties have not
agreed it in terms. Nor can the setting of the
timetable and the ordering of points of claim
impliedly create agreement or produce an order
that the points of claim should be in the form of
a statement of claim in this court . In the very
nature of things points of claim in arbitrations
will often differ in form from the form of a
statement of claim drawn in accordance with
the Rules of Court .
But it is said that s . 47 of the Commercial
Arbitration Act , 1986 is decisive of the position
here and demands that the appeal be allowed .
Section 47 is:
“ The Court shall have the same power of
making interlocutory orders for the purposes
of and in relation to arbitration proceedings
as it has for the purposes of and in relation
to proceedings in the Court ."
This section is clear and peremptory . There
can be no doubt that this court can
make interlocutory orders “ in" arbitration
proceedings. I think , too, that the section is so
demanding that it must relate to all arbitrations ,
not merely to arbitrations ordered by the court .
If that limitation had been intended Parliament
would surely have said so. There is then power
for this court in effect to step into the arena of
an arbitration and make an interlocutory order .
But can it do this if the arbitrators acting within
power have made or refused the order sought
from the court ? And if this court has the power
to do this, should it exercise it here? As I have
said , the arbitrators have power to order
pleadings and necessarily power to adjudicate
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upon the validity or propriety of the pleadings
filed and served . That is what the arbitrators did
in May and June 1990 after a hearing. They
said that they would not make the orders sought
to “ enforce the agreement ” by ordering the
filing and serving of points of claim which
complied with the Rules of Court. The
arbitrators found and declared that the points of
claim were satisfactory and adequate for the
dispute to be heard by them . The interlocutory
order which is sought from this court has really
been refused . That is to say , the hearing about
it has been concluded . I do not think that s. 47
or anything else gives the Supreme Court
jurisdiction to step in and make an order
opposed to the refusal of that order. And if
there be jurisdiction 1 think the Supreme Court
should refuse to intervene in this case . No
doubt this means that , in some circumstances at
least , the court and arbitrators each have
jurisdiction to make interlocutory orders. Be
that as it may , I think that the arbitrators have
made an order which must stand . No doubt its
propriety may be included in any challenge
later made to the award .
Mr Wilkinson submitted that s. 18 of the
Commercial Arbitration Act gave the court
a general supervisory jurisdiction over
arbitrations. It may be that this court had such a
power over arbitrations held under the former
Act ( State of South Australia v . Fricher
Carrington Holdings Pty Ltd ( 1985 ) 40
S. A .S . R . 243 ). That was a case where an
award had been made . I do not think that a
general amorphous power exists under the
Commercial Arbitration Act , 1986 . Section 18
no doubt gives the court some supervisor)'
power . But it gives the power only in
circumstances and over events contemplated by
s. 18 and perhaps by some other sections in the
Act .
Mr Wilkinson relied on s. 18, especially
s. 18( 1 )(c ) and s. 43 for his contention that this
court has a general supervisory power over
arbitrations. But I think , as did the Master, that
s. 43 applies only when an award has been
made .
Mr Wilkinson said that the respondent
builder had refused or failed to do a thing
required
arbitrators
had
which
the
(s . 18( 1 )( c )) . Therefore , said Mr Wilkinson ,
the court should intervene. But the respondent
builder has not so refused or failed . The
arbitrators required the filing and serving of
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points of claim . The respondent builder did
that . And over protests the arbitrators held the
points of claim to be good . This court , like the
High Court of Judicature in the U . K . , can now
intervene in an arbitration only when a statute
says so ( see Exormisis Shipping SA v. Oonso
(1975 ) 1 Lloyd ’ s Rep. 432 at p . 434 and
Bremer Vulkan Schiffbau und Maschinenfabrik
v. South India Shipping Corp ( 1981 ) 1 Lloyd ’ s
Rep. 253 especially per Lord Diplock at pp .
258-259). In my opinion , no statute says so in
the present circumstances.
I do not say that the court has no power to
order the filing and serving of points of claim in
any circumstances. Section 47 gives it that
power . It does not follow that this court is
bound to order to exercise that jurisdiction in
all circumstances. I do say that the court has no
power to step in after an interlocutory order has
been refused by arbitrators and make the order
refused . Section 47 must mean that arbitrators
and courts both have power to make
interlocutory orders. But if one does make or
refuse an order that is subject to any challenge
to the award . Of course , if a point of law is said
to arise out of duplicity of exercise of power
any party with the consent of the arbitrator or
all parties by consent may ask the Supreme
Court to determine the question . That has not
happened here. I do not find a general right of
appeal to this court from an arbitrator making
or refusing an interlocutory order . Nor does the
appellant seek to assert any such right of
appeal . It brought its action as an original
proceeding . The Master held “ that the Supreme
Court has no jurisdiction to deal with the
matters raised at this stage ” . I think he was
right . “ This stage ” had been reached with the
interlocutory order being dealt with . If that
finding by the Master be wrong I think this
court should decline to exercise any jurisdiction
it has to intervene “ at this stage ” . The
appellant complains that the verbose points of
claim prevent its knowing what it has to meet .
Perhaps stringent requests for particulars will
help . I am confident that aided by particulars
the appellant will be able, no doubt with some
difficulty , to answer the points of claim and to
put its case to the arbitrators.
I mention that in ruling that the points of
claim were satisfactory the arbitrators said
(amongst other things) that some of the
complaints about the form of the points of
claim were “ matters for a Request of
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Particulars", that the points of claim should not
be found to be improperly pleaded for want of
form , and that they "have an understanding of
the builder’ s claim" and that "the builder’ s

points are properly pleaded and in accordance
with our orders" ,

I would dismiss the appeal .

[180-006] THIRTEENTH TALFEB PTY LTD v DOWSETT & ORS; THIRTEENTH
TALFEB PTY LTD v CAREFREE CARPETS PTY LTD
Supreme Court of Victoria
Judgment delivered 6 February 1990
Full text of judgment below

—

Arbitration Jurisdiction — Right of court to decide jurisdiction — Power of arbitrator
Preliminary arbitration procedures commenced — Plaintiff
to decide jurisdiction
seeking to restrain arbitration proceeding
Whether the court should intervene on
jurisdictional matters before an arbitrator has heard argument on the matter .

—

—

The plaintiff purchased a commercial property which , at the time the contract was entered
into was occupied by various tenants , including the defendants. The plaintiff was fully aware
of the various tenancies. Each of the defendants were party to leases which had expired before
the purchase, and were overholding from month to month . Prior to settlement, the previous
owner had forwarded to the defendants new leases with requests for execution . The second
defendant returned the lease prior to settlement , the first defendant after settlement. Both
leases, however , were unexecuted by the previous owner .
The plaintiff served notices to quit followed by writs, on the defendants, claiming
possession. This claim was based on the fact that the defendants were perceived to be
overholding from month to month. The defendants claimed that they held concluded leases
and that any
from the previous owner — the sale of property being subject to tenancies
dispute must be referred to arbitration pursuant to the Retail Tenancies Act 1986.

—

The defendants issued a notice of dispute, an arbitrator was appointed , and some
preliminary proceedings had occurred . Future proceedings were listed by the arbitrator to deal
with the plaintiffs challenge to the jurisdiction of the arbitrator.
The plaintiff then applied to the Supreme Court for an order to restrain the defendants
from seeking an arbitration. This submission was on the basis that the dispute did not ‘‘arise
under a retail premises lease ” . Alternatively , if it was held that the arbitrator should decide
this jurisdictional matter , it was contended that the question of whether the leases existed was
the essential substantive issue between the parties, not a mere preliminary issue.
The defendants submitted that:
( i ) where an arbitrator or inferior tribunal is faced with a challenge to jurisdiction , they
have the power to decide the questions upon which jurisdiction depends;
( ii ) a decision by such a tribunal or arbitrator as to jurisdiction is reviewable for error;
( iii ) it is preferable that a supervising court exercise its discretion in favour of allowing an

arbitrator to determine jurisdictional facts; and
(iv ) once an arbitrator intends to conduct a jurisdictional inquiry and a party seeks to
restrain them , that party must show a real likelihood or danger of the wrongful
assumption of jurisdiction.

Held: application dismissed .

1 . The submissions of the defendant were supported by authority. The arbitrator was
properly following the law and established procedure . There was no evidence at all of an
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80-006

Thirteenth Talfeb Pty Ltd v Dowsett & Ors
(1991) 1 ADRD ( Asia Pacific) H 80 006 ( Phillips J )

80, 374

-

•

improper assumption of jurisdiction and the court should have as an exercise of its discretion
allowed the the arbitration to proceed .
2. The plaintiff’s claim that the resolution of the jurisdictional objection before the
arbitrator would have involved the resolution of the substantive issue between the parties, was
correct . But , this finding merely reflected the particular nature of the dispute.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

SK Wilson ( instructed by M Davine & Co) for the plaintiff .
JR Dixon ( instructed by O’ Halloran Davis) for the defendants.
Before: Phillips J .

Phillips J: This is the return of two
summonses issued by the plaintiff against the
defendants in the setting of two actions in this
Court . Those actions are No . 4321 of 1990 in
which Thirteenth Talfeb Pty . Ltd . ( “ Talfeb")
is the plaintiff and George Edward Dowsett and
others are defendants and action 4322 of 1990
in which Talfeb is plaintiff and Carefree
Carpets Pty . Ltd . ( “ Carefree") is defendant . In
each action the plaintiff issued its writ on the
24th January 1990 and the defendants entered
appearances on the 30 th January 1990 . Each of
the summonses was issued on the 24th January
1990. The orders sought by the summonses are
identical in nature although some differences in
detail emerge . Essentially , what is sought by
each summons is that the relevant defendants
be restrained from taking any step in or
proceeding with an arbitration under the
provisions of the Retail Tenancies Act 1986
pursuant to Notices of Dispute . Consequential
orders are also sought .
The factual circumstances leading to these
very largely
not in dispute
matters are
between the parties and appear in the affidavit
material filed . In May 1989 the plaintiff entered
into a contract to purchase a commercial
property in Queen Street , Warragul . The
vendor was a company named Famham
Developments Pty . Ltd . ( “ Farnham ” ). At the
time the contract was entered into various
tenants, including the defendants, were in
possession . Settlement of the transaction
occurred on 15 th November 1989 . The affidavit
material filed on behalf of the plaintiff indicates
that at the time of purchase the plaintiff was
that of
aware of the various tenancies
Carefree being described in a schedule to the
contract as “ overholding from month to month
since 1 st January 1989". Each of the
defendants had been a party to leases which had

—

—

—

H80-006

expired during 1988. Prior to the contract of
sale for the property being executed , Famham
had been involved in negotiations for new
leases with each of the defendants and , indeed ,
leases had been drawn up and forwarded to the
defendants with requests for execution and for
monies to be applied to stamp duty and legal
fees. This occurred in November 1988 in the
case of Carefree and somewhat later in the case
of the other defendants. None of the defendants
had returned executed leases to Famham prior
to the contract of sale being executed . On the
15 th May 1989 Farnham 's solicitor wrote to
Carefree in these terms

—

“ We refer to our letter of the 29th
November 1988 when we forwarded on
behalf of the lessor lease documents for
execution . As the lease , stamp duty and our
costs have not been forwarded to us please
take notice that our client hereby withdraws
its offer to lease the premises to you . ”
On the 5 th July the solicitors for Famham ,
without the knowledge of the plaintiff , wrote a
letter to Carefree's solicitor indicating that
Famham would proceed with the lease. The
lease executed by Carefree was returned to
Famham before final settlement of the sale of
the property . It remains unexecuted by
Famham . On the 2 nd November 1989
Carefree 's solicitors forwarded to the plaintiff ' s
solicitors a Notice of Dispute which was said to
be issued pursuant to the provisions of the
Retail Tenancies Act 1986 .

In the case of the Dowsett defendants the
evidence is of a more narrow compass but
establishes that they sent to Famham an
executed lease after the execution of the
contract of sale. It remains unexecuted by
Famham. Notices to quit were served on the
defendants dated 23 rd November 1989

© 1991 CCH International

i -4 91

Thirteenth Talfeb Pty Ltd v Dowsett & Ors
(1991) 1 ADRD ( Asia Pacific) H80-006 ( Phillips J)

80, 375

•

(Carefree ) and 24th November 1989 ( the
Dowsetts). The writs were later issued . The

respective positions of the parties in the two
actions may be summarised as follows. The
plaintiff asserts it is entitled to treat the
defendants as tenants overholding from month
to month and , accordingly , their possession
may be terminated by way of a writ for
possession . On the other hand the defendants
assert in these proceedings that they hold
concluded agreements to lease from Famham
the sale of the property being subject to
and that any dispute thereunder
tenancies
must go to arbitration pursuant to the provisions
of the Retail Tenancies Act 1986 ( “ the Act ” ).
In the case of the Dowsett defendants on the
20 th December 1989 their solicitors forwarded
to the plaintiff 's solicitors a Notice of Dispute
said to be issued pursuant to the Act . In both
cases an arbitrator, Mr . Besford , confirmed his
appointment as such by the Secretary General
of the Australian Centre for International
Commercial Arbitration in January last , and
there have been some proceedings , described as
“ preliminary ” , before the arbitrator . He has
indicated that he intends to sit again on Monday
5th February 1990 when he will hear evidence
and submissions concerning a challenge to his
jurisdiction made on behalf of the plaintiff .

—

—

Before dealing with the submissions of
Counsel it is necessary that I set out the terms
of s. 21 of the Act . That section reads
“ 21 ( 1 ) Any dispute between a landlord and
a tenant arising under a retail premises
lease , other than a claim by the landlord
solely for the payment of rent or a dispute
which is capable of being determined by a
registered valuer under section 10 , 11 or 13,
must be referred to arbitration in accordance
with this Part .
( 2 ) The landlord or the tenant or both may
give notice of a dispute to which sub-section
( 1 ) applies in the prescribed form to a
person who is prescribed for the purposes of
this section .
(3) As soon as practicable after receiving
notice of a dispute under sub-section (2) the
prescribed person must appoint an arbitrator
from the panel of arbitrators to determine
the dispute.
(4) Despite anything to the contrary in the
Commercial Arbitration Act 1984 or any
other Act , a dispute which is capable of

—
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being referred to arbitration under this
section is not justiciable in any court or
tribunal . ”

Mr. Wilson , who presented the submissions
for the plaintiff both economically and
forcefully , initially raised two points which he
described as technical . In the case of Carefree ,
the initial Notice of Dispute dated the 2 nd
November 1989 referred to the landlord as
“ Famham Developments Pty . Ltd . ” . On any
view , it was submitted , at the time that notice
was issued the plaintiff was not the landlord .
Secondly , in an amended Notice of Dispute
issued by Carefree on the 12th December 1989
it is asserted that

—

“ The landlord (described in the Notice as
the plaintiff ) submitted to the tenant a
written lease for execution and return
together with stamp duty and solicitors costs
and that the landlord now refuses to execute
this lease and submit it for stamping . ”

On any view Mr . Wilson contended the
plaintiff never made such a submission .
Counsel then moved to what he described as
the substantial argument of the plaintiff . He
pointed out that s. 21 of the Act refers to a
dispute “ arising under a retail premises lease ”
whereas , he contended , the real dispute
between the parties is whether or not leases had
been in existence. Reference was made to a
decision of Ormiston J . , Jam Factory Pty . Ltd .
v. Sunny Paradise Pty . Ltd . & Ors [ 1989 ] V . R .
584. In that case a defendant applied for relief
against forfeiture of a lease granted by the
plaintiff and assigned to it in early 1987 .
During 1988 the lease had been forfeited for
failure to pay rent and the plaintiff effected
re-entry . It was submitted that the jurisdiction
of this Court to hear this matter was excluded
by the Act . His Honour rejected this
submission holding that there was no dispute
between a landlord and a tenant in terms of
s. 21 ( 1 ) of the Act because the relationship of
landlord and tenant had been determined at the
time of the application for relief against
forfeiture of 20 th May 1988 . His Honour ,
referring to the terms of s. 21 ( 1 ) , summarized
his views in the following passage on p . 586 of
the report

•Pacific

—

“ In my opinion , there was no dispute
between ‘a landlord and a tenant’ , nor one
which arose ‘under a retail premises lease' ,
for the simple reason that the relationship of
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landlord and tenant had been determined at
the time the application by way of summons
for relief against forfeiture was brought ..."
Reference was also made to an unreported
decision of Fullagar J . Robertson & Anor . v .
Asm Holdings Pty . Ltd . & Anor . (date of
judgment 25th September 1989). In that case
his Honour held that an arbitrator under the Act
had power to decide all questions of fact upon
which his alleged authority to proceed as
arbitrator must depend . His Honour cited
Halsbury ’ s Laws of England 5 th Edn . Vol . 1
paragraph 55 in the following terms

—

a tribunal is
dependent upon the existence of a particular
state of affairs, that state of affairs may be
described as preliminary to , or collateral to
the merits of the issue . If at the inception of
an enquiry by an inferior tribunal challenge
is made to its jurisdiction , the tribunal has to
make up its mind whether to act or not and
can give a ruling on the preliminary or
collateral issue; but that ruling is not
conclusive ."

"Where the jurisdiction of

But , Mr . Wilson argued , accepting the
foregoing to be a correct statement of the law ,
in the instant case the arbitrator would not be
deciding a preliminary or collateral issue but
rather the essential substantive issue between
the parties .
Finally , in relation to the Dowsett
defendants , Counsel accepted that the Notice of
Dispute was given after the settlement of the
property purchase but submitted that in the
paragraph relating to "the nature of the
dispute" in the notice an irregularity similar to
that which occurred in Carefree’ s notice
appears.

Mr. Dixon for the defendants commenced by
putting four submissions. They were

—

or inferior tribunal is
faced with a challenge to jurisdiction , it (or
he ) has the power to decide the questions
upon which jurisdiction depends .
( 2 ) A decision by such a tribunal or
( 1 ) Where an arbitrator

arbitrator as to jurisdiction is reviewable for
error .
( 3 ) It is preferable that a supervising court

normally exercise its discretion in favour of
allowing , or if necessary , requiring an
arbitrator to determine jurisdictional facts.

180-006

(4 ) Once an arbitrator intends to conduct a
jurisdictional inquiry and the party seeks to
restrain him therefrom , that party must show
a real likelihood or danger of the wrongful

assumption of jurisdiction .

Mr . Dixon cited the following authorities, R .
v . London etc . Rent Tribunal ; Ex parte Honig
( 1951 ) 1 K . B. 641 , R . v . Fulham , Hammersmith and Kensington Rent Tribunal ; Ex parte
Zerek ( 1951 ) 2 K . B. 1 ; Christopher Brown Ltd .
v . Genossenschaft , etc . ( 1954) 1 Q . B. 8;
Arsenal Football Club Ltd . v . Ernie ( 1977 ) Q. B .
100; R . v. Croydon and South West London Rent
Tribunal ; Ex parte Ryzewska ( 1977 ) 1 Q . B . 876
and R . v . Kensington and Chelsea Rent Officer
(1978 ) Q. B . 1 and , in this Court , a decision of
Gobbo J . in R . v. Small Claims Tribunal and
Dean ; Ex parte R .A .C .V . General Insurance
Pty . Ltd . [ 1981 ] V . R . 602 together with the
unreported decision of Fullagar J . to which I
have already made reference .
I have read these authorities and have sought
to apply to the instant cases the statements of
principle that may be gleaned therefrom . In my
opinion they support the four submissions made
by Mr . Dixon which submissions I uphold . Mr.
Dixon further contended that on the evidence
the arbitrator is properly following the law and
established procedure and that there is no
evidence at all of any danger of an improper
assumption of jurisdiction and that this Court
should in the exercise of its discretion allow the
arbitrations to proceed where the technical
matters raised by Mr. Wilson may receive a
satisfactory disposition . In my opinion this
submission is soundly based .
Accordingly I have come to conclude that in
the exercise of my discretion I should decline to
make the orders sought in the summonses and
that I should allow the arbitrator to proceed .
Mr . Wilson is undoubtedly correct when he
says that the resolution of the jurisdictional
objection before the arbitrator will involve the
resolution of the substantial issue between the
parties but that circumstance merely reflects the
particular nature of these disputes. In some
cases many issues divide the parties. In these
cases there is only one .

I order that each of the plaintiffs summonses
of 24th January 1990 is dismissed . I further
order that the plaintiff pay , in respect of each
such summons, the defendants’ costs of these
proceedings.
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[180-007] ZUBLIN MUHIBBAH JOINT VENTURE v GOVERNMENT OF MALAYSIA
High Court of Malaysia
Judgment delivered 19 June 1989
Full text of judgment below

—

—

—

Arbitration
Representation
Leave to appeal Government claiming that a foreign
attorney should be prohibited from appearing and assisting in a Malaysian arbitration
Joint venture disputing the application of the Legal Profession Act to arbitration
proceedings Whether involvement in an arbitral forum equivalent to court appearance
Arbitration Act 1952 ( Malaysia ) sec 13; 22 .

—

—

—

.

A joint venture entered into a construction contract with the Malaysian government A
dispute arose between the parties and this was referred to arbitration pursuant to the
Arbitration Act 1952. Counsel for the joint venture was assisted in the arbitration proceedings
by an American attorney , who was an expert in engineering arbitration The foreign attorney
was involved in preparation of witness statements, pleadings, documentary evidence and
cross examination.

.

-

.

The government appealed to the arbitrator about the presence of the foreign attorney The
arbitrator suggested that the parties refer the matter to the High Court.
The government submitted that because the foreign attorney was not an advocate and
solicitor as defined in sec 36(1) of the Legal Profession Act 1976, he was forbidden from
appearing in the proceedings, pursuant to sec 37(1) of that Act Alternatively, the government
claimed that the matter was improperly brought before the court, and should have been stated
as a special case by the arbitrator according to sec 22 of the Arbitration Act 1952.

.

The joint venture sought the declarations that:
(i) Foreign lawyers who are not advocates and solicitors within the meaning of the Legal

Profession Act 1976 are not prohibited by the said Act from representing parties in
arbitration proceedings in West Malaysia; and

.

(ii ) that this Act has no application to arbitration proceedings in West Malaysia

Held: declarations granted

.

.

1 An advocate and solicitor who was a qualified person under sec 36(1) had the exclusive
right by law to appear and plead in all courts of justice in Malaysia (sec 35(1)). This provision
and the penalty provision contained in sec 37(1), however, only apply to court proceedings As
an arbitral forum was not a court of justice in Malaysia the provisions of the Legal Profession
Act 1976 would not apply

.

.

2. The parties who could have appeared before the arbitrator were those provided for by
the arbitration agreement, or if the agreement did not so provide, the provisions of sec 13 of
the Arbitration Act 1952 would have applied. Any person who assisted a party in presenting
their case should not have been excluded without good ground when that person’s presence was
desired by a party, or the award may have been set aside. The particular knowledge and skills
of the foreign attorney , because of the nature of the dispute, enabled him to provide valuable
assistance to the joint venture (Haigh v Haigh (1861) 31 LJ Ch 420 followed )

.

3. The law governing arbitration proceedings in Malaysia was the Arbitration Act 1952,
and the Legal Profession Act 1976 had no application to arbitration proceedings in West
Malaysia.

.

4 There was nothing to stop a party to an arbitration from applying to the High Court
for an order directing the arbitrator to state a special case for the decision of the court under
sec 22 of the Arbitration Act 1952. However , the court proceeded to hear the primary
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application , while recognising that the decision could have been appealed against to the
Supreme Court without the leave which would have been required if the matter was referred
originally under sec 22.
[ .Headnote by the CCH INTERNATIONAL LEGAL EDITORS )

W Davidson and R Navaratnam for the plaintiff .
KN Segara for the defendant .
Before: Eusoff Chin J .

Eusoff Chin J: The plaintiff , Zublin
Muhibbah Joint Venture consists of a company
called Ed Zublin AG of Germany , and a local
company called Muhibbah Engineering ( M )
Sdn Bhd . The plaintiff has entered into a
contract with the Malaysian government (the
defendant ) on 24 September 1981 to construct
for the defendant three berths at the Johore
Port .
The plaintiff made claims and the
government (defendant ) made counterclaims
under cl 67 of the contract , which went to an
arbitrator . The plaintiff retained a firm of
advocates and solicitors , Azman , Davidson and
Co , to represent them in the proceedings before
the arbitrator, Mr CH Teoh .

Mr Davidson who appeared for the plaintiff
at the arbitration proceedings required one Mr
Mahir Jalili , an American attorney who also
holds a masters degree in chemical engineering ,
to assist him to cross-examine witnesses
because Mr Jalili has had wide experience in
international arbitration matters involving
engineering contracts. Further , para 8 of Mr
Davidson 's affidavit states:
“ Mr Mahir Jalili 's role in these arbitration
proceedings has up to the present stage
been mainly concerned with preparation
of witness statements , pleadings and
documentary evidence. This has been both
current and necessary since the principal
witnesses of the claimants are resident in
either London or West Germany and Mr
Mahir Jalili is in a better position than I am
to work in conjunction with the headquarters
of Ed Zublin AG which is situated at West
Germany . Ed Zublin AG , through their
local subsidiary Zublin ( M ) Sdn Bhd
were the managers of the joint venture . So
in consequence the instructions came
principally from them rather than from
Muhibbah Engineering ( M ) Sdn Bhd , their
Malaysian joint-venture partners."

H80-007

Learned senior federal counsel , Mr KN Segara,
objected to Mr Jalili’ s presence to assist Mr
Davidson on the ground that Mr Jalili is not
an advocate and solicitor under the Legal
Profession Act 1976 . The arbitrator being a
non -legal man had asked the parties to sort out
this objection . Hence this application to the
High Court.

Mr Davidson ’ s firm had written to , and
received a reply from the Bar Council of
Malaysia to the effect that the Bar Council was
of the view that the Legal Profession Act 1976
does not apply to foreign counsel in an
arbitration proceeding in Malaysia.
Having heard submissions from both parties ,
and Dato’ Peter Mooney from the Bar Council ,
I gave a decision on 20 April 1989 that a person
representing a party in an arbitration proceeding
need not be an advocate and solicitor within the
meaning of the Legal Profession Act 1976; and
that the said Act has no application to an
arbitration proceeding in West Malaysia .
The declarations sought by the plaintiff
before me are:
(a ) Foreign lawyers who are not advocates
and solicitors within the meaning of the
Legal Profession Act 1976 are not prohibited
by the said Act from representing parties to
arbitration proceedings in West Malaysia .
( b) The said Act has no application to
arbitration proceedings in West Malaysia .
The main objection by learned senior federal
counsel is that Mr Jalili has not been admitted
as an advocate and solicitor of the High Court
Malaya and since he is an unauthorized person
within the meaning of s 36( 1 ) of the Legal
Profession Act 1976 , he is precluded to act for
any party under s 37 of that Act , and that even
if he had acted , he is precluded from recovering
any costs by the provision of s 40 of the Act .
As regards the question of cost in arbitration
proceedings , it is to be governed by the
© 1991 CCH International
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provision of ss 19 to 21 of the Arbitration Act
1952 .

imprisonment for a term not exceeding six
months or to both ."

For the purpose of this judgment , it is
necessary to quote here the relevant provisions
of ss 35( 1 ), 36( 1 ), 37( 1 ) and 40 of the Legal
Profession Act 1976:

“ 40 No cost payable to unauthorized
person

“ 35 Right of Advocate and

( 1 ) No costs in respect of anything done by

an unauthorized person as an advocate and
solicitor or in respect of any act which is an
offence under section 37 or 39 shall be
recoverable by any person in any action ,
suit or matter .

Solicitor

( 1 ) Any advocate and solicitor shall , subject
to this Act and any other written law , have

the exclusive right to appear and plead in all
Courts of Justice in Malaysia according to
the law in force in those Courts; and as
between themselves shall have the same
without
privileges
and
rights
differentiation ."

“ 36 Advocate and solicitor to have name
on the Roll before practice
( 1 ) Subject to this section , no person shall

practise as an advocate and solicitor or do
any act as an advocate and solicitor unless
his name is on the Roll and he has a valid
practising certificate authorizing him to do
the act; a person who is not so qualified is in
this Act referred to as an ‘unauthorized
person’ ."
“ 37 No unauthorized person to act as
advocate and solicitor
( 1 ) Any unauthorized person who

—

(a ) acts as an advocate and solicitor or
an agent for any party to proceedings or
in any capacity , other than as a party to

an action in which he is himself a party ,
sues out any writ, summons or process ,
or commences , carries on , solicits or
defends any action , suit or other
proceedings in the name of any other
person in any of the Courts in Malaysia
or draws or prepares any instrument
relating to any proceedings in any such
Courts; or
( b ) wilfully or falsely pretends to be , or
takes or uses any name, title , addition or

description implying that he is duly
qualified or authorized to act as an
advocate and solicitor, or that he is
recognized by law so qualified or
authorized ,

shall be guilty of an offence and shall on
conviction be liable to a fine not exceeding
two thousand five hundred ringgit or to
Doyles Dispute Resolution Practice — Asia

(2) Any payment to an unauthorized person
for anything done which is an offence under
section 37 or 39 may be recovered in a
Court of competent jurisdiction by the
person who has paid the money . "

An advocate and solicitor who is a qualified
person under s 36( 1 ) is given exclusive right by
the law to appear and plead in all courts of
justice in Malaysia . Thus s 36( 1 ) does not give
exclusive right to him , nor prohibit him from
appearing in other tribunals which are not
courts of justice in this country . An
unauthorized person is prohibited under pain of
penalty from performing any of the acts
mentioned in s 37 of the Act . However, s 37 of
the Act is specific in the sense that those acts to
be performed must be done in the courts in
Malaysia , or relating to any proceedings in any
court in Malaysia.
An arbitral forum is not a court of justice in
Malaysia as envisaged by the Legal Profession
Act 1976 . It is a private tribunal . Subject to s 12
of the Arbitration Act 1952 , the arbitrator is
appointed by the parties to an arbitration
agreement to adjudicate on certain specific facts
before him , and ultimately to settle the disputes
between the contracting parties arising out of
their contract. The parties who may appear
before the arbitrator are those provided for by
the arbitration agreement , or if the agreement
does not so provide , then the provisions of s 13
of the Arbitration Act 1952 shall apply . Any
person who assists a party in presenting his
case may also attend , eg a shorthand writer, an
assessor, an engineer , an architect , and such
parties should not be excluded without good
ground when their presence is desired by a
party or the award of the arbitrator may be set
aside . Thus in Haigh v Haigh ( 1861 ) 31 LJ Ch
420 , where one of the parties desired to have
his son present because the son was versed in
the accounts of the business , and the arbitrator
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excluded the son and also a shorthand writer,
the award was set aside .

In the case before me , the claimant’ s
( plaintiff ) learned counsel , Mr Davidson ,
desires the presence of Mr Jalili whose
engineering qualifications and experience
would place him in a more advantageous
position to assist Mr Davidson to conduct the
cross-examination of technical witnesses
because there are many engineering issues
which arise from the pleadings. Following
Haigh v Haigh, Mr Jalili who is an American
attorney and chemical engineer , ought not to be
excluded from appearing in the arbitration
proceedings . Even if Mr Jalili might have taken
actions or performed the duties which normally
are done by an advocate and solicitor in this
country , he had done so not in or relating to a
court in Malaysia , but only in or relating to an
arbitration proceeding. His actions therefore
did not offend s 37 of the Legal Profession Act
1976 .
I also find that the law governing arbitration
proceedings in Malaysia is the Arbitration Act
1952 ( Rev 1972) which came into force in
Sarawak on 17 June 1952 , and in other states
on 1 November 1972 , and that the Legal
Profession Act 1976 has no application to
arbitration proceedings in West Malaysia .
Learned senior federal counsel in the course
of his submission also challenged this
application as being improperly brought to this
court . He submitted that the arbitrator should
have taken action under s 22 of the Arbitration
Act 1952 , which states:

“ ( 1 ) An arbitrator or umpire may , and shall
if so directed by the High Court , state

—

(a ) any question of law arising in the

course of the reference; or
( b) an award

or any part of an award ,

in the form of a special case for the decision
of the High Court .
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(2 ) A special case with respect to an interim

award or with respect to a question of law
arising in the course of a reference may
be stated , or may be directed by the High
Court to be stated , notwithstanding that
proceedings under the reference are still
pending .
(3) A decision of the High Court under this
section shall be deemed to be a judgment of

the High Court within the meaning of
section 67 of the Courts of Judicature Act ,
1964 ( which relates to the jurisdiction of the
Federal Court to hear and determine appeals
from any judgment of the High Court ), but
no appeal shall lie from the decision of the
High Court on any case stated under
subsection ( l )(a ) without the leave of the
High Court or of the Federal Court. ”

It is to be borne in mind that the arbitrator here
is a non- legally qualified person . There is
nothing to stop the claimant or the respondent
in the arbitration proceedings to apply to the
High Court for an order directing the arbitrator
to state a special case for the decision of the
court . The respondent in the arbitration
proceedings should initiate that application
since the respondent is the one objecting to Mr
Jalili’s assisting the claimant’ s solicitors in that
arbitration proceedings. Further , for the
arbitrator to state a case under s 22 of the Act ,
he may need the services of a solicitor to assist
him to do so. I , therefore, am of the view that I
should not direct the arbitrator to state a case to
the High Court but to proceed with this
application before me and give a decision
notwithstanding that my decision may be
appealed against to the Supreme Court without
leave required , as would have been the case if
this matter had come to me under s 22( 3) of the
Act.

Order accordingly .
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[H80 008] IBM AUSTRALIA LTD v NATIONAL DISTRIBUTION SERVICES LTD
Supreme Court of New South Wales, Court of Appeal
Judgment delivered 5 March 1991
Full text of judgment below

—

— —

—

Arbitration
Arbitration clauses
Authority of arbitrators
Customer alleging
Points of claim and form of relief based on the Trade
contractual misrepresentations
Practices Act 1974 Matter referred to arbitrator Supplier claiming that arbitrator has
neither the jurisdiction nor authority to hear and determine the reference
Whether the
phrase “ Any claim ... in relation to this agreement” in the arbitration clause should be
construed widely Whether an arbitrator can grant relief provided by the Trade Practices
Act Commercial Arbitration Act 1984 ( NSW ) , sec 33 .

—

—

—

—

—

A customer contracted with a supplier for the provision of computer equipment, software,
support staff and advice. A dispute subsequently arose about the suitability of the equipment.
The dispute was referred to arbitration under the Commercial Arbitration Act 1984
.
“ Any
controversy or claim arising out of or in relation to this agreement or the breach thereof will
be settled by arbitration ”
( NSW ) pursuant to cl 9 of the contract The operative phrase of the clause was that:

.

The customer sought damages for breach of contract and relief in respect of breaches of
the Trade Practices Act 1974. The claim under that Act was based on alleged “ misleading or
deceptive ” representations made by the supplier , which the customer had relied upon when
entering into the contract. The customer sought damages and an order for the return of the
equipment to the supplier

.

The supplier disputed the jurisdiction of, and the reference to, the arbitrator on the
grounds that the claims fell outside the intention of the parties as expressed in the arbitration
clause.

At first instance the customer sought and was granted the following declaration:
the proper construction of clause 9 of the agreement hereinafter defined , the
Arbitrator has the jurisdiction which this court has to award relief and otherwise make
orders under the Trade Practices Act 1974 ...”

“ Upon

This construction of the arbitration clause was based on the acceptance of the customer’s
argument, that the use of the term “ in relation to this agreement ” was indicative of an
intention by the parties to have a wide range of matters referred to arbitration

.

The supplier appealed to the Court of Appeal, and made the following submissions:
(i) That the dispute about the alleged misrepresentations, relying on the Trade Practices

Act , was not one properly described as being “ in relation to this agreement or a breach
thereof ” such as to attract the arbitration clause. Instead it was one that involved
matters that were extraneous to the agreement and rested wholly upon the special
provisions of the Trade Practices Act which should have exclusively and independently
governed any relief to be provided on that basis.
( ii) That the very width , nature and variety of the remedies provided by the Trade Practices
Act were such as to contradict the suggestion that it should have been imputed to the
parties that they intended , by their agreement to arbitrate, that such very large powers

should have been conferred upon the arbitrator.

(iii ) That on the basis of such a narrow construction of the contract , the claim based on the

Trade Practices Act should have been referred to arbitration pursuant to Pt 72 of the
Supreme Court Rules. This would have allowed the arbitrator to decide the facts, but
reserved the final decision and the granting of relief to the Judge Also, this course of

.
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action was required to avoid the constitutional problems involved in an attempt to confer
upon the arbitrator the jurisdiction conferred by Federal Parliament on the Supreme
Court to hear matters under the Act.
Held: appeal dismissed.

1 . According to the trend in authority , both in Australian and overseas courts, an
arbitration clause, expressed in the language of the clause under consideration, was not to be
narrowly construed . It was sufficiently wide to have included claims for rectification, and for
relief on the ground of misrepresentation or mistake (Printing Machinery Company Ltd v
Linotype and Machinery Ltd ( 1912) 1 Ch 566, not followed; Mir Brothers Developments Pty
Ltd v Atlantic Constructions Pty Ltd (1985 ) 1 BCL 80 and Allergan Pharmaceuticals Inc &
Anor v Bausch & Lomb Inc & Anor ( 1985 ) ATPR 1(40-636, distinguished; Kathmer
Investments (Pty ) Ltd v Woolworths (Pty ) Ltd 1970 (2) SA 498 ( AD), applied;
Attorney -General v Mobil Oil NZ Ltd ( 1989) 2 NZLR 649, discussed).
2. The width of the relief available under the Trade Practices Act did not operate to
suggest a contrary , narrow construction of the arbitration clause. The very purpose of a
reference to arbitration would frequently be to confer on the arbitrator the powers which
would have been enjoyed , even by statute only , by the court of law of competent jurisdiction
that would otherwise have heard the case (Government Insurance Office of New South Wales
v Atkinson-Leighton Joint Venture ( 1979-1981) 146 CLR 206, applied ).
Per Clarke and Handley JJA: An arbitrator did not have the power under the Trade
Practices Act to declare a contract void ab initio.
Per Kirby P and Clarke JA: A distinction must be drawn between the authority of an
arbitrator and the exercise of that authority. The authority of an arbitrator while essentially
that of a court , was limited in its exercise by sec 33 of the Commercial Arbitration Act 1984
( NSW ). This provision required the leave of the court to be obtained before an arbitration
award could be enforced . Thereby it ensured a measure of court control over orders made by
arbitrators. It was unnecessary to discuss the extent of that control.
Per Handley JA: An arbitrator under the present clause could not have exercised the
powers of specialised tribunals.
3. On the basis of the broad construction of the arbitration clause adopted , a division of
functions between the court and the arbitrator appeared inconsistent with the parties’ desire
to have disputes resolved privately , through arbitration. The challenge made to the declaration
on constitutional grounds should not have been raised as it had not been raised for
consideration at first instance .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
CR Einstein QC with RF Margo and R Powell ( instructed by Freehill Hollingdale & Page ) for
the supplier.
TF Bathurst QC with CP Comans (instructed by Clayton Utz) for the customer.

Before: Kirby P , Clarke and Handley JJA .

Kirby P: This appeal from Rogers CJ Com D
concerns the meaning of an arbitration clause
contained in a contract between the parties to
provide for the resolution of certain disputes
between them.
The issues in contest between the parties
A dispute having arisen and an arbitrator
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having been appointed pursuant to the contract ,
the claim made was particularised . The
particularised claim made it clear that part of
the claim brought would depend upon certain
representations which were said to have been
misleading or deceptive or likely to mislead or
deceive. It was asserted that such claims (and
the relief which by law might be given in
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respect of them ) were referred by the arbitration
clause to the arbitrator.

constitutional contest can , if necessary , await
another day .

The reference and the jurisdiction of the
arbitrator to provide relief were disputed upon
two bases. The first was that such claims fell
outside the intention of the parties, as expressed
in the arbitration clause, and so were not
referred to arbitration . Secondly , it was
contended that any reference under the Supreme
Court Rules, being, effectively , a delegation of
Federal jurisdiction , would be invalid by reason
of the Australian Constitution . It would amount
to an attempt to confer upon an arbitrator the
jurisdiction conferred by Federal Parliament on
( relevantly ) the Supreme Court to provide relief
under the Trade Practices Act 1984 (Cth). In
support of the second argument , reliance was
placed upon what Windeyer J said in Kotsis v
Kotsis ( 1970) 122 CLR 69, 91 and what
Brennan J said in The Commonwealth of
Australia & Ors v The Hospital Contribution
Fund of Australia & Ors ( 1981-1982) 150 CLR
49, 74.

An arbitration clause widely expressed

IBM Australia Limited (the appellant ) agreed
with National Distribution Services Limited
(the respondent ) to supply “ systems integration
services ” , including items of equipment ( IBM
hardware ) and relevant programs ( IBM
software ). The agreement between the parties
was reduced to and duly executed .
The key provision of the agreement , which
has given rise to the present dispute is the
arbitration clause. It is expressed in these
terms:

“ 9. GOVERNING LAW AND
ARBITRATION
This Agreement will be construed in
accordance with and governed by the laws
of New South Wales. Any controversy or
claim arising out of or related to this
Agreement or the breach thereof will be
settled by arbitration . The arbitration will be
held in Sydney , New South Wales and will
be conducted in accordance with the
provisions of the Commercial Arbitration
Act , 1984 (as amended ) . The decision of the
arbitrator(s) will be final and binding. ”

The constitutional ground of objection has
not been decided by Rogers CJ Com D in the
conclusion which he reached on the first point .
The appellant urged this Court to decide the
issue in order to avoid further delay and
because the projected arbitration is to

commence on 11 March 1991 . Depending on
the jurisdiction of the arbitrator to decide the
matters in controversy , overseas witnesses may
be called in respect of the representations
allegedly made .
This Court decided to follow its normal
any
on
embarking
Before
practice .
constitutional argument , it will require the
parties to litigate it at first instance . Such
contest may satisfy the parties or obviate the
question . It would certainly assist this Court to
perform its functions should an appeal be
brought. It would permit the Law Officers of
the Commonwealth , the States and Territories
to intervene, as is their right pursuant to the
Judiciary Act 1903 (Cth ), s 78B . Accordingly ,
the Court confined its attention to the matters
dealt with by Rogers CJ Com D. The argument
was not advanced that the contract should not
be construed as found by his Honour because to
do so would amount to an invalid attempt to
confer Federal jurisdiction and the judicial
power of the Commonwealth on an arbitrator.
Accordingly that point can also be ignored. The
Doyles Dispute Resolution Practice — Asia

Other clauses of the agreement should be
noticed . Provision is made in the opening
words for the duration of the agreement:
“ IBM Australia Limited ( IBM ) and the
Customer agree that this Agreement will
take effect upon signature by both parties

and shall remain in effect until all
been
have
hereunder
obligations
discharged . ” (emphasis added )

Paragraph 5 contains a confidentiality
requirement. Paragraph 7 contains a limitation
of liability in these terms:

•Pacific

“ 7. LIMITATION OF LIABILITY

Except as expressly set forth in this
Agreement , IBM does not make any
representations, conditions or warranties,
statutory or otherwise , including, but not
limited to, the implied warranties or [sic]
merchantability and fitness for a particular
purpose.
The parties agree that the Customer’s
remedies against IBM hereunder shall be
limited to actual money damages , which in
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the aggregate shall not exceed the return of
the total amount paid for the services under
this Agreement . In no event will IBM be
liable for special , indirect or consequential
damages even if IBM has been advised of

the possibility of such damages. The
Customer specifically agrees that IBM will
not be liable for lost profits or for claims
against the customer by any other party . ”
(emphasis added )

In paragraph 10 there is another indicium of the
intention of the parties to confine their
agreement to that expressed in the document :
“ 10( b ) The rights and obligations of parties
under the paragraphs of this Agreement
entitled ‘confidentiality’ and ‘Rights in
Data ' and the obligation to make payments
as provided for hereunder shall survive and
continue after expiration or termination of
this Agreement and shall bind the parties
and their successors and assigns.
party may terminate this
Agreement for failure of the other party to
comply with its terms and conditions and to
correct such failure after having been
notified thereof ...

(c ) Either

terms and conditions of this
Agreement shall prevail notwithstanding
any variance with the terms and conditions
of any order submitted by the Customer for
any matter covered by this Agreement .

( d ) The

(e ) The Customer acknowledges that he
[sic ] has read this Agreement , understands it
and agrees to be bound by its terms and
conditions. This Agreement constitutes the
complete and and exclusive statement of the
Agreement between the Customer and IBM ,
which supersedes all proposals, oral or
written and all other communications
between the parties relating to the subject
matter of this Agreement . ” (emphasis
added )

A dispute arose between the parties which , put
broadly , concerned the suitability of the IBM
hardware and software supplied to the
respondent . A subsequent dispute arose
concerning the appointment of the arbitrator to
settle the consequent controversy or claim . The
appointment of the arbitrator was determined in
the first judgment of Rogers CJ Com D in this
series. In reliance upon s 10 of the Commercial
Arbitration Act 1984 ( the Act ), his Honour
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appointed Mr MR Davis as arbitrator. Mr Davis
has both legal qualifications and expertise in
respect of computers. The appellant did not
contest this decision of his Honour. It now
accepts the appointment of Mr Davis as
arbitrator . Indeed , it supports the proposition
that there should be referred to Mr Davis the
finding of facts in relation to the claim of
representations , so that such findings might be
made at the same time as Mr Davis determines
the controversy or claim under the contract .
However , it submits that such reference should
be made pursuant to Part 72 of the Supreme
Court Rules . A reference so made would
reserve to the judge the final decision in respect
of the alleged “ representations” . Specifically ,
it would retain in the Court the decision as to
the relief , if any , which should be granted in
that regard . The appellant contends that such a
course is required both by the meaning of the
arbitration clause , properly construed , and for
the constitutional reasons not yet dealt with .

In respect of the meaning of the arbitration
clause , the respondent argued that the
controversy or claim , including in respect of
the representations , was one “ .. . related to this
Agreement or the breach thereof ” . It was thus ,
by clause 9, referred to be settled by
arbitration . To put the matter beyond doubt it
claimed , by summons , a declaration that:
“ Upon the proper construction of clause 9
of the Agreement hereinafter defined , the
Arbitrator has the jurisdiction which this
court has to award relief and otherwise
make orders under the Trade Practices Act
1974 ( the Act ). ”

Only as an alternative to this declaration did the
respondent , as very much a second best
solution , seek an order that:

“ All questions in the proceedings be
referred pursuant to Part 72 of the Supreme
Court Rules to Mr M R Davis as
arbitrator. ”

Rogers CJ Com D made the first declaration .
He ordered the appellant to pay the costs of the
summons. It is from that declaration and order
that the appellant has appealed to this Court .
Because of the proximity of the arbitration , the
Court expedited the hearing of the appeal .
The appellant disputes a reference to arbitration
The source of the controversy which has
given rise to the proceedings emerged from the
© 1991 CCH International
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complaints listed by the respondent in its points
of claim . It charged that , before the making of
the agreement , the appellant had represented to
it that:

(a ) damages under section 82 of the Act
for alleged misleading and deceptive
conduct in contravention of section 52 of
the Act; and

(a ) it had sufficient experience and
competent project staff to ensure that it
would complete the project by the date for
completion provided in the contract;

( b) orders under section 87 of the Act

would ensure that sufficient
experienced and competent staff were
assigned to the project to ensure completion
by the completion date;
( b) it

(c ) it had and would employ on the project

methodologies which would ensure that it
completed the project by the completion
date;
(d ) it would

including an order for the return of the
hardware to IBM .” (emphasis added )
As these particulars make plain , the
respondent’ s claim in respect of the
misrepresentations is based upon the alleged
breach of s 52 of the Act . The claim for relief
is based upon s 87 . That section provides a
wide armoury to a court which finds a breach of
the Act to have been established . In summary ,
the extremely wide range of remedies which
may be awarded include:
(a ) an order for the payment of damages;

assume responsibility for any

( b ) an order declaring the whole or any part
of the contract to be void:

software contractor which it engaged for the
project and would ensure that the contractor
performed its work so as to ensure
completion by the completion date;

(c ) an order varying the contract;
(d ) power to refuse to enforce any or all of

(e ) it would manage the project in a way

the provisions of the contract;

which would ensure that the project was
completed by the completion date; and

(e ) an order for the supply of services; and

(f ) it had the expertise and skills necessary

(f ) other powers of a wide discretionary
nature including powers to grant injunctions

to ensure that the software products
prepared by it for the project would on the
completion date meet the requirements of
the agreement .
As Rogers CJ Com D observed , with the
exception of paragraph (0 the allegations,
although variously expressed , amounted to the
claim that the appellant had represented that it
had the means and the will to ensure that
completion would be achieved by the specified
date. The respondent asserts that it was in
reliance upon such representations that it had
entered into the agreement . It complains that
the representations were “ misleading or
deceptive or likely to mislead or deceive ” .

as provided in ss 80 and 87 of the Act.
Against this background , the appellant
challenges the declaration . It was the common
argument of the parties that the overriding duty
of the Court was to give meaning to the parties’
agreement . The appellant put its case in what
were , essentially , two ways:

The points of claim did not , in their terms,
make plain precisely what relief the respondent
was seeking in respect of its allegations. This
led for a request for particulars. On 5
November 1990 the solicitors provided these
particulars:

“ We confirm our instructions as indicated
... by ... Counsel ... that the orders and
relief our client proposes to seek under the
Trade Practices Act (‘the Act’ ) include:
Doyles Dispute Resolution Practice
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(a ) First , as a matter of characterisation , it
contended that the dispute about the alleged
misrepresentations , relying on the Act , was
not one properly described as “ related to
this agreement or the breach thereof ” such
as to attract the arbitration clause. Instead , it
was one involving matters extraneous to the
agreement and resting wholly upon the
special provisions of the Act which should
therefore exclusively and independently
govern any relief to be provided on that
basis; and
( b) Secondly , by way of confirmation of

this argument , the appellant pointed to the
very width of the remedies provided by the
Act . It contended that their nature and
variety were such as to contradict the
suggestion that it should be imputed to the
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parties that they intended , by their
agreement to arbitrate , that such very large
powers should be conferred upon the
arbitrator.

By reference to authority and to arguments of
principle and convenience , Rogers CJ Com D
rejected both of these contentions. This appeal
provides this Court with the opportunity to
review his Honour’ s conclusions.
Developments in the construction of arbitration
clauses

A change in the attitude to arbitration clauses
can be seen in the course of authority on
questions such as that presently before this
Court . The change can be traced in decisions
both in Australia and other countries of the
common law during this century . It can safely
be left to students of legal history or
sociologists to explain this change . It may be
connected with a growing confidence in the
skills of arbitrators . It may relate to an
increasing desire of businesses ( partly reflected
in the agreement in this case ) to have
controversies dealt with confidentially , behind
closed doors and not openly in courtrooms. It
may be the result of the growing technicality
and complexity of commercial disputes in
which courts , even with expert evidence ,
sometimes exhibit their lack of specialist
knowledge . It may be stimulated by the great
pressure upon courts today and the special
challenges presented by complex litigation ,
often requiring urgent attention . In part , the
same pressures are reflected in moves generally
to provide efficient means of dispute resolution
alternative to the courts. In part , such pressures
find response in legislative developments such
as the Commercial Arbitration Act 1984 and
Part 72 of the Supreme Court Rules . It is useful
to keep these developments in mind when
approaching the task before the Court . They do
not determine the meaning to be given to the
language of the agreement of the parties. But
they help to explain how different responses
have been given , even in the construction of
clauses containing comparatively similar
language , over the space of this century . See
generally Qantas Airways Limited v Dillingham
Corporation & Ors (1985) 4 NSWLR 113, 122.
The linchpin of the respondent’ s argument
was the suggested width of the arbitration
clause adopted in this instance. It did not seek
to contend that the controversy or claim relating
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to the alleged misrepresentations relying on the
Trade Practices Act was one “ arising out of ”
the agreement with the appellant or the breach
thereof . But it argued that the controversy or
claim , so defined , was one “ related to this
agreement or the breach thereof ” . It suggested
that the phrase “ related to” was one of very
wide connection . Echoing earlier authority , it
stressed that the juxtaposition of “ arising out
of ” and “ related to ” suggested the deliberate
intention of the parties to cast a net wider than
claims “ arising out of ” the agreement , strictly
so called . Such juxtaposition required that
meaning should be given to the additional
words ( “ related to ” ). So long as a relationship
existed which was not fanciful , inconsequential
or of no real account , it was the duty of the
Court to give effect to the purpose which lay
behind the arbitration clause . By stretching the
reference to arbitration to matters “ related to ”
the agreement , the purpose could be discerned
to avoid the still more obvious inconvenience
that a dispute would be divided , so that part
only went to arbitration , the balance proceeding
through the courts of law . The respondent
urged that this could not have been the
intention of the parties. Only by giving the
words of relationship their full meaning would
the purpose of the parties be achieved and the
manifest inconvenience of a divided dispute
avoided .

Although it was true , as the respondent
conceded , that questions of fact could be
referred under Part 72 SCR , the parties should
not have imputed to them such a division of
functions between the arbitrator and the Court .
Much more likely was it that experienced
people of business would have intended to refer
their whole dispute to arbitration , so long as
that dispute was interrelated and connected to
the agreement . The misrepresentations made
before the agreement was entered ( which , it
might be inferred , contributed to the entry into
the agreement ) had such a relevant relationship
to the agreement . It thus warranted the
conclusion concerning the meaning of the
clause which Rogers CJ Com D had given it .
So ran the argument for the respondent .

Against this construction , the appellant
referred to a series of decisions where a
narrower approach had been taken to language
similar to that in the clause under
consideration . Necessarily , each decision must
depend upon its language and context . The task
© 1991 CCH International
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of construction , being unmechanical and partly
impressionistic, care must be taken , in
endeavouring to derive the meaning of a
particular provision from what has been said by
judges concerning other provisions in other
contexts and in earlier times.

Much the same point was made by Pickford LJ
in Monro v Bognor Urban District Council
[ 1915] 3 KB 167 , 170 in relation to an action
for damages for fraudulent misrepresentation:

“ It is ... in no sense an action on the
contract at all . Nor do I think that it is an
action in relation to or in connection with
the contract. In one sense it is an action in
relation to and in connection with a contract
because if there has never been any contract
there would never have been any cause of

From Linotype to Mir Brothers
The starting point for the appellant ’ s
arguments was the decision of Warrington J in
Printing Machinery Company Limited v
Linotype and Machinery Limited [ 1912] 1 Ch
566. There , the relevant clause provided:
“ Any dispute difference or question which
may at any time arise between all or any of
the parties hereto touching the construction
meaning or effect of these presents .. . or
otherwise howsoever in relation to these
presents shall be referred to ... arbitration
**

Notwithstanding the wide language of the
clause (and in particular in its reference to
“ howsoever in relation to these presents’’)
Warrington J , in an influential judgment , held
that a question concerning the rectification of
the lease there in dispute was not one which fell
within the arbitration clause . The essence of his
Lordship’ s reasoning is found at 572 of the

report:

“ It seems to me that a claim for rectification
is not a claim in relation to the deed which it
is sought to rectify . It is a claim which may
result in dealing in a particular way with the
deed ; but it is a claim which is founded
upon , and has relation to an agreement not
expressed in the piece of paper or parchment
on which the parties have sought to express
the terms arrived at . It seems to me that it is
not a question ‘touching the construction of
these presents’ nor touching the rights or
liabilities of the parties ‘under these
presents’ ... Nor, in my judgment , is it a
question ‘in relation to these presents’ . It
seems to me that it is a question in relation
to something outside ‘these presents’ as the
result of determining which something may
have to be done to ‘these presents’ . But that
is merely incidental to the determination of
the question; it refers to something outside
of these presents . In my judgment ,
therefore, the claim for rectification of the
deed itself is not one which falls within the
arbitration clause.’’
Doyles Dispute Resolution Practice — Asia
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action , there would never have been any
representation , and there would never have
been any claim for damages . But it is not in
relation to or in connection with the
contract , in my opinion , within the meaning
of the arbitration clause . ”

In Crane v Hegeman- Harris Company Inc
[ 1939] 4 All ER 68 , the arbitration clause
provided for submission of:
“ ... all such disputes, questions and matters
of difference between the parties .. . and all
other matters in difference between the
parties arising out of or relating to the said
agreement or the subject matter thereof ... ”
The width of the reference and the similarity to
the clause used in the instant agreement was
stressed by the appellant . The English Court of
Appeal applied Linotype . It concluded that the
words of the reference did not embrace a claim
for rectification .

A question similar to the present came before
this Court in Mir Brothers Developments Pty
Limited v Atlantic Constructions Pty Limited
(1985) 1 BCL 80. There , the clause read :
“ All disputes or differences arising out of
the Contract or concerning the performance
or non - performance by either party of his
obligations under the contract . .. shall be
determined [ by arbitration ].”

By majority ( Samuels and Mahoney JJA;
Glass JA dissenting) the Court concluded that
the arbitration clause did not give the arbitrator
jurisdiction in respect either of a rectification
claim or a claim based on a collateral contract .
Samuels JA laid stress upon the precise
language of the clause then before the Court .
That clause contained no provision of a wider
relationship such as exists in the present case .
The wording of the clause was critical for his
Honour's conclusion as stated at 83:

•Pacific
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“ I do not consider that the difference here
to put it simply , the assertion that the
contract mistakenly expressed the parties’
bargain
can be regarded as one arising
out of the contract . It is not generated by the
contract but by the terms of the parties’
alleged common intention . It will be
answered not by examining the contract but
by considering and assessing evidence
external to it . It is even less appropriate to
identify this difference as one concerning
the performance or non - performance by
other parties of his obligations under the
contract. ” (emphasis added )

—

—

It is true that Mahoney JA ( at 84) considered
that the question in Mir Brothers was resolved
by the application of the Linotype decision . He
referred also to Crane and appears to have
accepted that it was the law that an arbitrator
could not award rectification . His Honour did
not give consideration to the line of authority
( to which it will be necessary shortly to turn ) in
which a contrary opinion had been expressed .
Glass JA in his dissenting reasons, referred to
that line of authority , making specific mention
of Dowell Australia Limited v Triden
Contractors Pty Limited [ 1982] 1 NSWLR 508
and Roose Industries Limited v Ready Mixed
Concrete Limited [ 1974] 2 NZLR 246.

It was not suggested by the appellant that any
holding of the Court in Mir Brothers
determined this appeal . That case may be
confined to its own facts and to the arbitration
clause then under consideration . That clause
was much more narrowly expressed than the
clause now under consideration . Furthermore ,
since Mir Brothers, and in this appeal , the
Court has had the benefit of reference to a large
number of more recent authorities , including in
England , where Linotype has not been
followed .
To the list of authorities relied upon by the
appellant it is appropriate to add mention of the
recent decision of Beaumont J in the Federal
Court of Australia in Allergan Pharmaceuticals
Inc & Anor v Bausch & Lomh Inc & Anor ( 1985)
ATPR H 40-636 at 47 ,174. His Honour was
there considering whether relief could be
granted under the Trade Practices Act . As a
step in his reasoning he considered whether the
applicants’ claims of contravention of the Act
were referable to arbitration under a clause
providing for such reference of disputes
“ arising out of or relating to [ the ] agreement ” .

H80-008

He expressed the opinion , for that purpose , that
the claims fell outside the purview of the
arbitration clause (at 47 ,173 ):
“ It is trite to say that causes of action under
the general law , whether in contract or
otherwise , arise independently of [ the
provisions of ss 52 and 53 of the Act ] . In
the absence of any substantive nexus or
connection between the contract sued upon
and the contraventions of the several
provisions of Pt V of the Trade Practices
Act alleged , and , in my view , none exists
here , the latter causes of action cannot be
referable to arbitration pursuant to [ the
agreement].
In my opinion , it is not enough for this
purpose to point to the contract as part of the
background to these alleged contraventions.
As has been said , the statutory causes of
action now sued upon exist independently of
contract . They are consumer protection
provisions which in no way depend upon
any private agreement for their source . ”
The appellant urged the same reasoning upon
this Court .

The present arbitration clause is wide enough
An important turning point in the course of
authority on the meaning to be attributed to
arbitration clauses was Heyman v Darwins
Limited [ 1942] AC 356 ( HL) . It was there
emphasised that the phrase “ arising out of or
relating to the agreement ” was capable of a
very wide construction . Even more important
on the path to a new approach was an
influential decision of Rumpff JA in the
Appellate Division of the Supreme Court of
South Africa in Kathmer Investments ( Pty )
Limited v Woolworths ( Pty ) Limited 1970 ( 2)
SA 498 ( AD). Writing with the concurrence of
Botha , Wessels and Trollip JJA and Miller
A-JA , Rumpff JA reversed a decision at first
instance which had applied Linotype . He
explained that , in a case where rectification was
sought and the parties had executed the
agreement in writing between them , they must
have believed (even if mistakenly ) that it
contained their real agreement at the time of its
execution . Consequently , if the parties intended
to submit their disputes “ arising out of or
concerning ” their real agreement to arbitration ,
it followed that a dispute about any term of the
agreement would be a dispute arising out of or
concerning the agreement . It was therefore
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referable to arbitration under an arbitration
clause . There is a useful discussion of this
important decision and of the numerous cases
which have followed and been influenced by it
in MS Jacobs, Commercial Arbitration Law
and Practice , Law Book Co, Sydney , 1990,
1841 ff .

In Roose Industries Limited v Ready Mixed
Concrete Limited [ 1974] 2 NZLR 246 , the New
Zealand Court of Appeal declined to follow
Linotype and Crane . In Dowell (above ) 515,
Yeldham J in the Supreme Court of this State
held that an arbitration clause which provided
for reference to arbitration “ as to any matter or
thing whatsoever arising ... in connection '’
with the contract included reference matters
such as frustration , rescission and rectification .

In Drennan v Pickett [ 1983] 1 Qd R 445 ,
447 , Thomas J in the Supreme Court of
Queensland introduced Kathmer to Australian
jurisprudence expressing a preference to its
reasoning rather than that of Linotype and
Crane .
In this Court in Mir Brothers, Samuels JA
distinguished Roose and Dowell on the
language of the clauses. Mahoney JA did not
refer to them . Glass JA believed those cases to
be applicable and preferred their line of
reasoning .
In the Supreme Court of Victoria , Marks J in
State Electricity Commission of Victoria v Alcoa
of Australia Limited ( unreported ) 24 November
1986, 6 ( noted in Jacobs , op cit , 1842 )
expressed preference for the approach of Glass
JA in Mir Brothers . He held that the words
“ arising out of or in connection with the
provisions of this agreement ” were wide
enough to include a dispute where there was a
claim for rectification .
Finally , in the English Court of Appeal in
Ashville Investments Limited v Elmer
Contractors Limited [ 1988] 3 WLR 867 , the
Court preferred the approach adopted in
Kathmer and Drennan . It referred with
apparent approval also to Dowell . The new
English approach has since been applied in
Ethiopian Oil Seeds and Pulses Export
Corporation v Rio del Mar Foods Incorporated
[1990] 1 LI R 86.
The arbitration clause in Ashville referred to
arbitration , any dispute or difference:
Doyles Dispute Resolution Practice — Asia
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“ . .. as to the construction of this contract or
as to any matter or thing of whatsoever

nature arising thereunder or in connection
therewith ...”

The rejection of the line of authority stretching
back to Linotype was the more deliberate
because it involved the reversal of the approach
taken by the Court of Appeal itself but two
years earlier in Blue Circle Industries pic v
Holland Dredging Co ( U K ) Limited ( 1987 ) 37
Build LR 40 . In Ashville the Court held that
disputes between the parties to that case, based
on an allegation of mistake at the time the
parties entered into the contract and upon an
allegation of misrepresentation or negligent
mis-statement , were disputes which arose
within the language of the clause and were thus
referred to arbitration .
Finally , in Attorney-General v Mobil Oil NZ
Limited [ 1989] 2 NZLR 649, decided after
Ashville , Heron J in the New Zealand High
Court likewise traced the earlier authorities. He
had before him Beaumont J’ s decision in
Allergan . But he distinguished that decision (at
663):
“ Provisions referred to by Beaumont J are
similar to our Fair Trading Act provisions ,
but in my view it cannot be said here that
the s 27 question exists independently of the
contract . It is the contract that gives rise to a
possible breach of s 27 , and the nexus
exists. Applying the reasoning of Beaumont
J the agreement here is not just ‘part of the
background ’ . ”

From the foregoing trend of authority , both
in Australian and overseas courts, it can be
seen that an arbitration clause , expressed in the
language of the clause here under
consideration , is not to be narrowly construed .
It is sufficiently wide to include claims for
rectification and for relief on the ground of
misrepresentation or mistake . Such a decision
can stand with the earlier decision of this Court
in Mir Brothers where the clause did not
contain the words upon which the respondent
relies in this case ( “ or related to this agreement
or the breach thereof ” ). Whilst it is true that
the conduct complained of as being in breach of
the Trade Practices Act is alone sufficient to
enliven the provisions of that Act and whilst
such provisions do not depend upon the
agreement of the parties , such considerations
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do not determine the simple question posed .
That question is whether the misrepresentations
alleged are “ related to this agreement or the
breach thereof ’ . It is enough to say that , in this
case , it was open to Rogers CJ Com D to
determine that the relationship was made out on
the pleadings . His Honour clearly concluded ,
as Heron J did in Mobil Oil NZ that the
agreement was not simply “ part of the
background ” . It has not been shown that , in so
concluding , Rogers CJ Com D was wrong. The
first challenge to the declaration which
followed this conclusion must therefore be
rejected .

The wide relief provided by the Act
The appellant then asserted that a further clue
to the imputed intention of the parties about the
arbitration clause could be derived when the
extremely wide powers conferred on a court by
the Trade Practices Act which , on the
hypothesized intention of the parties, should be
exercised by the arbitrator . The appellant asked
rhetorically whether it should really be imputed
to the parties that they envisaged that the
arbitrator should have a power to declare the
contract void ab initio from which his own
jurisdiction derived ? Could it really be
suggested that the arbitrator should have a
power of injunction , whether limited to the
particular parties or to officers of those parties ,
at least in the absence of an express conferral of
such power in the agreement ? Could it be
contended that there should be read into the
arbitration clause an intention of the parties that
the arbitrator should enjoy such wide power as
the Trade Practices Act confers upon courts?
Originally those powers were confined to the
Federal Court of Australia exercising an
exclusive jurisdiction . Since 1986 , the
jurisdiction to exercise such powers has been
conferred concurrently upon State courts
exercising Federal jurisdiction . But those courts
are part of the constitutional machinery of the
Commonwealth . They have such wide powers
( so it was argued ) because they are courts
constituted by people trained in the law and
versed in the traditional respect for liberties
which our law safeguards . The notion that the
parties to the present agreement should be taken
to have agreed that such powers were conferred

upon a then still undetermined arbitrator was
one which the appellant argued was so unlikely
that it should not be the construction preferred
by the Court . Not only did the appellant point
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to the width of the powers themselves . It also
pointed out that the very width of some of the
powers contemplated (eg an order varying the
contract or an order for the supply of services )
was so fundamentally inconsistent with the
other express terms of the agreement itself that
it would not be a construction put on clause 9.
In particular , the appellant referred to those
provisions of the opening words of the
agreement and clauses 5 , 7 , 10( b) and 10(e ) as
showed an endeavour to confine the parties to
limited damages and to rights defined within
the four walls of the agreement .

Uninstructed by authority , I would agree that
there is much force in the appellant’ s argument
that the remedies under the Trade Practices Act ,
being provided by statute, are such as to be
confined to their statutory application and are
not available to an arbitrator receiving a dispute
by contractual words expressed in very general
language . However, the matter is not free of
binding law . An issue similar to that raised by
the present case arose in the High Court of
Australia in Government Insurance Office of
New South Wales v Atkinson- Leighton Joint
Venture ( 1979- 1981 ) 146 CLR 206 . The
question there was whether an arbitrator , who
received his jurisdiction under an agreement
between the parties, had the power to award
interest such as would have been recoverable
by the claimant in the Supreme Court pursuant
to statute . The arbitrator stated a case for the
opinion of the Supreme Court under the
Arbitration Act 1902 , s 19 . Meares J answered
that question in favour of the claimant. An
award including interest was duly entered . On
appeal , this Court confirmed the arbitrator 's
entitlement to award interest . That decision
was , in turn , affirmed by the High Court
( Stephen , Mason and Murphy JJ ; Barwick CJ
and Wilson J dissenting ).

Clothing the arbitrator with the court ' s authority

Many of the issues debated in this Court in
the instant case were the subject of the
conflicting opinions expressed in the High
Court in Atkinson - Leighton . Barwick CJ in his
dissenting judgment preferred the view earlier
taken by the Full Court of the Supreme Court of
Victoria in Robert Salzer Constructions Pty
Limited v Barlin- Scott Air Conditioning Pty
Limited 11980 ] VR 545. Wilson J , whilst
declaring the question a “ difficult one ” came
to the same view as the Chief Justice (at 248 ):
© 1991 CCH International
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“ The existence of [ the power to award
interest] must be found either in statute or in
the agreement of the parties to the reference.
There is no statute conferring such a power
on arbitrators in New South Wales; indeed ,
it was only as recently as 1970 that such a
power was conferred on the Supreme Court
itself ... There is no express authority to be
found in the contract . It is said that a term is
to be implied in the contract that the
arbitrator should decide according to the
existing law of contract and should exercise
every right and discretionary remedy given
to a court of law . I have no quarrel with the
first part of that statement , but the
concluding phrase in my respectful opinion
goes too far. The process of implying terms
in a contract is to be embarked upon with
caution .. . In the result , I would agree with
the reasoning in this regard of Barwick C . J .
and conclude that the arbitrator was without
authority to award interest . ”

Stephen J , however , reviewed a long line of
English authority in which , also, dissenting
opinions had been voiced concerning the
imputed powers of arbitrators. He concluded
that the parties could by agreement clothe the
arbitrator with the powers which a court of law
of competent jurisdiction would have , in
resolving the same dispute (at 237 ):
“ Not only is it in conformity with the great
weight of authority; that authority appears to
me to involve no error of principle .
Moreover it is wholly beneficial in its
operation , conferring , as it does, upon
arbitrators power to do justice as between
parties to a submission by enabling them to
award interest , up to the date of the award,
upon amounts found due . This is a power
the need for which is the greater in times of
dear money , reflected in prevailing high
rates of interest . .. ”

Mason J ( with whom Murphy J agreed ) was
quite emphatic. His judgment states the rule
which is binding on this Court (at 246 ):
“ For my part , I do not think that the answer
to the question should depend on what was
decided .. . over one hundred years ago
when the basis of the Court’ s decision was
not clearly elaborated in the judgment . The
real question , as it seems to me, is whether
there is to be implied in the parties’
submission to arbitration a term that the
Doyles Dispute Resolution Practice — Asia
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arbitrator is to have authority to give the
claimant such relief as would be available to
him in a court of law having jurisdiction
with respect to the subject matter.
In the United States it is accepted that the
parties to an arbitration are free to clothe the
arbitrator with such powers as they may
deem it proper to confer, provided that they
do not violate any rule of law (5 Am . Jur .
( 2d ) , p . 539). There it has been held that the
parties may authorize the arbitrator to grant
equitable relief , even including relief by
way of injunction (5 Am . Jur. (2d ) , p. 620
... ). I see no reason why the parties cannot
authorize an arbitrator to decide whether
interest is payable by one party to another ,
just as they can authorize him to decide
whether damages should be awarded . It is to
the submission that one looks to find the
powers of the arbitrator , though the powers
thereby conferred are supplemented by the
Arbitration Act and by other relevant
statutory provisions. ”
The last reference to the Act has proved
prescient or influential or both . By s 33 of the
Commercial Arbitration Act 1984 , enacted as
part of uniform legislation since the decision in
Atkinson- Leighton , it has been provided :
“ 33( 1 ) An award made under an arbitration
agreement may , by leave of the Court , be
enforced in the same manner as a judgment
or order of the Court to the same effect , and
where leave is so given , judgment may be
entered in terms of the award . ”
If the arbitrator, armed with the “ authority to
give the claimant such relief as would be
available to him in a court of law having
jurisdiction with respect to the subject matter ”
were persuaded to provide relief of a particular
kind ( such as injunction ) any such order as the
arbitrator purportedly made could only be
enforced , as a judgment or order of the Court ,
after judgment is entered in the terms of the
award . But that might only be done “ by leave
of the Court ” . It might be expected that the
Court , in considering whether or not to grant
such leave, would have regard to the nature of
the relief given in the arbitrator’s award .
The appellant urged that the very width of
the relief available under the Trade Practices
Act was an argument against imputing to the
parties the intention to provide all of the relief
afforded to courts by that Act . It is sufficient to
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answer this argument by saying that the holding
in Atkinson Leighton contemplates that the very
purpose of a reference to arbitration will
frequently be to confer on the arbitrator the
powers which would be enjoyed , even by
statute only , by the court of law of competent
jurisdiction that would otherwise hear the case .
If the arbitrator's award purported to affect
others not parties to the agreement or were to
go beyond what a court of law would have done
in such circumstances, the requirement of leave
will stand between the award and its translation
into an enforceable judgment of the Court . That
leave must be given by the Court .

-

Conclusion: the arbitrator has authority
The approach adopted by the majority of the
High Court of Australia in Atkinson- Leighton is
not an antipodean aberration . The Supreme
Court of the United States has held in an
international arbitration , that the fact that an
arbitrator has been asked to award relief which
is conferred on a court by statute only does not
disqualify the arbitrator from doing so. See
Mitsubishi Motors Corporation Limited v Solar
Chrysler - Plymouth Inc 473 US 614 ( 1985). In
Mitsubishi, the points of claim included a claim
for relief for alleged breaches of securities and
anti-trust legislation . It was contended that the
inclusion of claims based on causes of action
under the Sherman Act and other United States
statutes should not be the subject of an order to
compel arbitration in accordance with an
arbitration clause. The Supreme Court , whose
majority opinion was written by Blackmun J ,
held that the anti-trust claims were arbitrable .
The presumption in favour of free negotiation
of contractual choice of forum provisions was
held to be reinforced by a policy in favour of
arbitral dispute resolution . That policy had
special force in the field of international
commerce . But the principle enunciated must
equally apply to domestic agreements to submit
disputes to arbitration . The mere appearance of
an anti- trust dispute does not alone warrant
invalidating a selected forum on the
undemonstrated assumption that the arbitration
clause is thereby tainted . So too the potential
complexity of anti-trust matters did not suffice
to sustain a refusal to arbitrate . Nor did the
importance of the private damages remedy in
enforcing the regime of anti-trust laws compel
the conclusion that such remedy might not be
sought outside a United States court . Stevens J
( with whom Brennan J joined ) dissented .
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Burger CJ and White , Rehnquist and O ’ Connor
JJ joined in Blackmun J 's opinion .
In similar vein , in England it has been held
that an arbitrator may be cloaked with power to
grant relief under the Law Reform ( Frustrated
Contracts ) Act 1943. See Government of
Gibraltar v Kenney [ 1956] 2 QB 410 , 422ff .
In the present case the relief claimed , as
particularised by the solicitors , is not so
exceptional as to cast doubt on the construction
of the arbitration clause in a way similar to that
adopted in Atkinson - Leighton . Whilst it is true
that the respondent may later seek to enlarge its
claim and whilst the clause must be given
meaning irrespective of the way in which the
claim for relief is later particularised , there is
nothing in the relief claimed which undermines
the application to this arbitration clause of the
Atkinson- Leighton principle. Until reversed or
refined by the High Court its holding binds this
Court to conclude that the submission to
arbitration here was intended to give the
arbitrator authority to provide the claimant with
the relief available to it in a court of law of
competent jurisdiction dealing with the dispute.
This is so even though such relief is itself only
provided by statute. In respect of a claim ,
related to the agreement , based upon the Trade
Practices Act , that principle confers upon the
arbitrator (subject to any constitutional
inhibitions yet to be determined ) the power to
provide at least those remedies under the Act
which are the only remedies that the respondent
has claimed in the present case.

A distinction must be drawn between
disputes concerning the authority of the
arbitrator and disputes as to the way in which
the arbitrator’ s authority should be exercised .
At this level of the present controversy , it is
enough to say that the former question is
by
for
country
determined
this
Atkinson- Leighton . Properly analysed , the
holding of that case is not confined solely to an
authority to award interest. It concerns the
entitlement of parties to confer upon an
arbitrator by agreement , express or implied ,
authority to resolve their dispute in the same
way as a court of law of competent jurisdiction
would do utilising its powers. The holding
stems from the proposition that , in determining
the arbitrator's authority , the powers conferred
upon such a court by statute may be taken to be
agreed within the submission to the arbitrator .
This may be so even where the language of the
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submission is expressed in perfectly general
terms . How the arbitrator exercises such
authority in the particular case presents an issue
which has not yet arisen in the present case .

Clause 9 of the agreement was in these
terms:
“ GOVERNING LAW AND

ARBITRATION

It is perhaps worth mentioning that since the
decision in Atkinson- Leighton , the House of
Lords in President of India v La Pintada Cia
Navegacion SA [1985] AC 104 has held that , by
the law of England , where parties agree to
arbitration they “ impliedly agree that the
arbitration is to be conducted in accordance , in
all respects, with the law of England unless ,
which seldom occurs , the agreement of
reference provides otherwise '’ . It was held that
arbitrators had the power to award interest as a
court might do under a statute . The judgment of
Mason J in Atkinson- Leighton was cited with
apparent approval .
Order

The result is that the challenge to the
declaration and order made by Rogers CJ Com
D, on the grounds upon which they were
expressed to be made , fails.
The appeal should accordingly be dismissed
with costs.

Clarke JA: The respondent sought a
declaration that:

“ Upon the proper construction of the
agreement between the parties an arbitrator
had the jurisdiction which the Supreme
Court has to award relief and otherwise
make orders under the Trade Practices Act
1974 (‘the Act ’ ). ”

Rogers CJ Com D made the declaration and
it is his judgment which has been challenged .
The question which directly arises is whether
the words “ any controversy or claim arising
out of or in relation to this agreement or the
breach thereof ” in clause 9 of the agreement
encompass claims that prior to the date of the
contract one party made representations which
were misleading or deceptive and in breach of
s 52 of the Act .

The context in which the controversy arose
was as follows: The appellant contracted with
the respondent to supply a systems integration
system . This was a contract under which , as I
understand it , the appellant agreed to supply
computer hardware and to design , manufacture
and supply the software programes described in
the agreement.
Doyles Dispute Resolution Practice — Asia
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This Agreement will be construed in
accordance with and governed by the laws
of New South Wales. Any controversy or
claim arising out of or related to this
Agreement or the breach thereof will be
settled by arbitration . The arbitration will be
held in Sydney , New South Wales and will
be conducted in accordance with the
provisions of the Commercial Arbitration
Act , 1984 (as amended ) . The decision of the
arbitrator(s) will be final and binding. ”

In July 1990 the respondent notified the
appellant that disputes existed between the
parties concerning the respondent ’s entitlement
to recover $1.82 million already paid to the
appellant and as to whether the appellant was
bound to accept the return of the hardware.
These disputes were in due course referred to
an arbitrator who had been appointed by the
court . Thereupon the respondent filed points of
claim pursuant to which it sought damages for
breach of contract and relief in respect of
breaches of s 52 of the Act. Subsequently , the
claim for relief under s 52 was particularised
the respondent sought , first , damages and ,
secondly , an order for the return of the
hardware to the appellant .

—

It was at this stage that the appellant
contended that the arbitrator had no jurisdiction
to determine the claims based on breaches of
the Act . It did not , however, claim that he had
no jurisdiction to decide the breach of contract
claims. It follows that , if its argument is
correct , the arbitrator has jurisdiction to hear
and decide the claims for breach of contract but
none to decide whether there have been
breaches of s 52 of the Act . This would be so,
according to the appellant ' s submissions, even
in a case in which representations said to have
been made by a party grounded claims both of
breaches of contract and of breaches of s 52 of
the Act .

Be that as it may the issue is one of the
construction of the contract. This was accepted
by both parties. Indeed counsel for the
appellant was at pains to remind the Court that
for this reason authorities concerning the
meaning of other arbitration clauses , although
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perhaps providing useful guidance on the
approach to construction , were of limited
relevance .
Accordingly , 1 am disposed to consider the
question without reference to any of the
authorities dealing with similar clauses. In
doing so I accept the submission of Mr Einstein
QC , who appeared for the appellant , that clause
9 of the agreement focuses attention on the
agreement between the parties . This must be so
for the relationship between the parties sprang,
in a real sense , from the contract which , in its
terms, regulated their rights and obligations .
But that does not mean that the arbitrator is
limited to deciding whether or not claims
arising under the contract have been made out .
He certainly has power to determine those
questions . The words “ arising out of ’ in
clause 9 compel that conclusion .

But meaning must be given to the phrase
“ related to this agreement or any breach
thereof ” ( Ashville Investments Limited v Elmer
Contractors Limited [1989] 1 QB 488, per
Balcombe U at 503 ). It is not only claims
arising out of the agreement or any breaches of
it which are covered but also those related to
the agreement and any breaches of it.
The phrases “ in relation to” or “ related to ”
are of the widest import and should not , in the
absence of compelling reasons to the contrary ,
be read down ( Fountain & Anor v Alexander &
Anor (1982 ) 150 CLR 615, 629; Dowell
Australia Limited v Triden Contractors Pty
Limited (1982) 1 NSWLR 508, 511 , and
Ashville Investments Limited v Elmer
Contractors Limited [ 1989] 1 QB 509 ). In its
context I would , in the absence of contrary
indications in the contract , understand the
clause to be sufficiently wide to encompass
claims that pre-contractual misrepresentations
induced the complaining party to enter the
contract.

There are no indications in the contract that
the words should be construed narrowly . Nor,
in my opinion , are there any compelling
reasons in favour of reading down the meaning
of the phrase . On the contrary there are
powerful considerations in favour of the
contrary view . The consequence of an
interpretation of the arbitration clause which
excludes the claims under the Act would be that
the causes of action based upon breaches of the
contract would remain with the arbitrator, and

H80-008

be decided by him , and those in which reliance
were placed upon ss 52 , 82 and 87 of the Act
would be determined in a court of law . As I
earlier pointed out this conclusion would follow
even in a case in which the same
representations were said to ground claims in
breach of contract and under the Act.
The parties could hardly be thought to have
contemplated that the arbitration clause would
work in that way . It is far more likely that they
intended that all disputes between them
concerning the terms of the contract , the
performance of it and matters connected , in a
real sense , with the contract should be referred
to the one tribunal for determination . For my
part I would find it difficult to ascribe to the
parties to a contract an intention to submit only
part of a dispute to an arbitral tribunal reserving
the remainder for consideration by the Court as
this would , on any view , be inefficient and
costly .
Mr Einstein QC, for the appellant , submits
that this approach is not correct for two
reasons. First he says there is a contrary
indication in the contract which compels some
reading down of the phrase “ related to” . That
is to be found in clause 7 which reads:
“ LIMITATION OF LIABILITY
Except as expressly set forth in this
Agreement , IBM does not make any
representations, conditions or warranties ,
statutory or otherwise, including , but not
limited to, the implied warranties or
merchantability and fitness for a particular
purpose.
The parties agree that the Customer’s
remedies against IBM hereunder shall be
limited to actual money damages, which in
the aggregate shall not exceed the return of
the total amount paid for the services under
this Agreement . In no event will IBM be
liable for special , indirect or consequential
damages even if IBM has been advised of
the possibility of such damages. The
Customer specifically agrees that IBM will
not be liable for lost profits or for claims
against the customer by any other party . ”
According to his submission the parties have
excluded the right to make a claim based upon
misrepresentations , whether or not they
induced the contract , and therefore clause 9
should be understood as relating to disputes
other than those involving misrepresentations.
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I do not think this is correct . The possibility
that claims based upon misrepresentations
might have been made by one party and that
consequential argument would take place upon
the ambit and the meaning of clause 7 must
have been within the contemplation of the
parties. Those questions , and in particular those
concerning the ambit of that clause, must surely
be “ related to ” the contract and therefore fall
within the ambit of the arbitration clause.
Secondly he submits that the referral solely
of the claims based on breach of contract to
arbitration would not necessarily mean that the
arbitrator heard only those claims while those
based on s 52 of the Act were determined in
court . What was far more likely to happen was
that the parties would ask a judge of the court
to exercise power under the Commercial
Arbitration Act 1984 to refer the dispute, in
whole or in part , to the arbitrator who was to
hear the other dispute . Accordingly , so the
argument ran , there would be no inefficient
division of the hearing of the disputes.
This argument seems to me to overlook the
task upon which this court has embarked . That
is to ascertain the intention of the parties which
found expression in their agreement . One
would hesitate before finding an intention to
submit one category of disputes which had a
connection with the agreement to arbitration
and another category , which also had a
connection with the agreement and in which
disputes may be interrelated with disputes in
the former category , to the courts .

Yet that is the position according to the
appellant . Upon this view it is the power of the
court to refer disputes to an arbitrator which
overcomes the apparent awkwardness of a
regime in which disputes which may be
interrelated fall to be determined in different
forums.
For my part I am unable to accept that the
parties intended such a complex arrangement.
If their intention had been to allow the courts to
control the resolution of their disputes and in so
doing to exercise powers of referral to
arbitration then they would simply have
excluded clause 9 from their contract . If , on the
other hand they had wished only those disputes
which truly arose out of the agreement to be
referred to arbitration it was in their hands
clearly to express that intention .
Doyles Dispute Resolution Practice — Asia
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They did not take either of those positions
but expressed the arbitration clause much more
widely to encompass all disputes related to the
agreement and in doing so must be taken to
have intended that those disputes which arose
from their commercial dealings , which were
themselves primarily regulated by the
agreement , should be resolved in arbitration .
Effect is not given to this intention by the
narrow interpretation for which the appellant
contends. On the contrary such a construction
of the clause would lead to a cumbersome and ,
I am sure , undesired splitting of the claims.
This conclusion is not wholly destructive of
the appellant 's case, for the real thrust of Mr
Einstein 's argument is that the parties should
not be taken to have agreed to refer claims
under the Act , as opposed to claims arising at
Common Law , to arbitration . The reason why
the parties would not have agreed to refer such
claims to arbitration was that courts of law
enjoy power to grant forms of relief , including
rectification and injunction , under s 87 of the
Act which are traditionally reserved to them .
Particular reliance was placed in these
submissions upon the power now granted to the
court under s 87 of the Act to declare contracts
void ab initio. The significance of this power is
that the effect of a declaration that a contract ,
which contains an arbitration clause , is void ab
initio is that there never was a contractually
valid submission to arbitration . (See Heyman v
Darwins Limited [ 1942 ] AC 356 , 367 , 383 and
395; Codelfa Constructions Pty Limited v State
Rail Authority of New South Wales ( 1981 -1982 )
149 CLR 337 , 364. )
The received doctrine is that for this reason
an arbitrator has no jurisdiction to determine
whether or not a contract containing the
arbitration clause under which he was
appointed was , or should be declared to have
been , void ab initio. If , the argument proceeds ,
that is the well - recognised law then an intention
to grant to an arbitrator power to exercise
extensive powers, including the power to
declare the contract void ab initio, should not
be attributed to the parties.
I am prepared to accept that , properly
construed , the clause did not empower an
arbitrator to make a declaration that the contract
was void ab initio. But acceptance of that
proposition does not lead to the conclusion that
the arbitrator was not empowered to determine
claims based on s 52 of the Act . The principle
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which should be applied is that expressed by
Stephen J in Government Insurance Office of
New South Wales v Atkinson- Leighton Joint
Venture (1979- 1981 ) 146 CLR 206. At 235 his
Honour said:
“ The principle to be extracted from this line
of authority is that , subject to such
qualifications as relevant statute law may
require, an arbitrator may award interest
where interest would have been recoverable
[ had] [ the word ‘and’ in the report of this
case is clearly a typographical error] the
matter been determined in a court of law .
What lies behind that principle is that
disputes
determine
arbitrators
must
according to the law of the land . Subject to
certain exceptions, principally related to
forms of equitable relief which are of no
present relevance and which reflect the
private and necessarily evanescent status of
arbitrators , a claimant should be able to
obtain from arbitrators just such rights and
remedies as would have been available to
him were he to sue in a court of law of
appropriate jurisdiction . ”
(See also Mason J at 246-247 )

Accordingly , their Honours held that ,
notwithstanding that the contract contained no
express grant of power to the arbitrator to
award interest , there was to be implied in the
submission an authority for the arbitrator to
award such interest conformably with s 94 of
the Supreme Court Act 1970 .
As the appellant , very properly , accepted
that the Supreme Court of New South Wales
had power to determine claims based on s 52
of the Act , and to grant the relief referred to
in ss 82 and 88, it follows that , upon the
application of the principle expressed in
Atkinson- Leighton, it should be implied that the
parties authorised the arbitrator to grant , subject
to certain exceptions which arise primarily from
his status, such relief as would be available in a
court of law having jurisdiction with respect to
the subject matter .
The power to declare the contract void ab
initio would be an obvious exception . For
reasons which I have already discussed an
arbitrator is not able to decide , or make a
declaration , that the contract containing the
submission is void ab initio for that would be
tantamount to deciding he had no jurisdiction at
all . That this is the law has been long
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understood and there is no reason why that
principle should not operate to exclude from the
ambit of an arbitrator's powers the authority to
make a declaration under s 87 that a contract is
void ab initio. But the fact that it is not open to
an arbitrator to exercise all of the remedies set
out in the relevant sections of the Act does not
mean that he is not entitled to determine claims
made under s 52 and to grant a successful party
one or more of the remedies enumerated in ss
82 and 87 of the Act to the extent that it is
appropriate that an arbitrator grant such a
remedy .
I have pointed out that an arbitrator does not
have power to declare a contract void ab initio
and it may be that there are other powers
exercisable by a court under s 87 , such as the
power to grant an injunction , which may not be
open to the arbitrator . In this case the remedies
sought are not said to be of such a nature as not
to be open to an arbitrator and therefore it is
unnecessary to express a concluded opinion on
the remedies under s 87 which are open to an
arbitrator .
Mr Einstein QC also submitted that once it is
recognised that an arbitrator has no power to
declare the contract containing the submission
void ab initio it is but a small step to conclude
that the parties did not intend that he should be
clothed with the power to determine any claims
under the Act or to grant any of the relief
referred to in s 87 of the Act . The essence of
this submission was that once it was recognised
that the parties did not intend to clothe the
arbitrator with all the powers of the court the
more likely conclusion was that they did not
intend to give him any of those powers rather
than selective ones. For my part the preferable
interpretation is that the parties intended to
grant to the arbitrator all those powers under
the Act which could be exercised by an
arbitrator consistently with his office . In this
respect it should not be overlooked that the
enforcement of arbitration awards requires the
leave of the court (s 33 of Commercial
Arbitration Act 1984 ) . It follows that there is a
measure of court control over orders made by
arbitrators.
It is , however , presently
unnecessary to discuss the extent of that
control .
In conclusion I should say that , while I agree
with Rogers CJ Com D that the more recent
cases are far less restrictive in their
interpretation of arbitration clauses than cases
© 1991 CCH International
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such as Printing Machinery Company Limited v
Linotype and Machinery Limited (1912) 1 Ch
566, which appear to reflect an underlying
belief that only technical questions are suitable
to be referred , I do not find it necessary to
discuss any of the cases. Indeed in the light of
the extensive review of the authorities by the
learned President a further examination of the
change of approach evidenced in them would
appear to serve no practical purpose . As I see it
the essential question is simply whether the
phrase “ related to ” is to be interpreted widely
or narrowly . For the reasons I have given I
think the former approach is to be preferred .
The appeal should be dismissed with costs.
Handley JA: In this matter I have had the
benefit of reading in draft form the reasons for
judgment prepared by Kirby P and Clarke JA . I
agree generally with the analysis of the
authorities in the judgment of Kirby P and with
the reasons of Clarke JA . I therefore agree that
this appeal fails and should be dismissed with
costs . I would merely wish to add the following
brief comments.
The arbitration clause in this case covered
“ any controversy or claim arising out of or
related to this Agreement or the breach
thereof ’ . That part of the submission which
contained an agreement to refer controversies
or claims “ arising out of the Agreement or the
breach thereof ’ appears to cover every
conceivable claim which either party might
have against the other in contract . In a
particular context the same words may also
cover other claims as well . However that may
be this clause contains , in addition , an
agreement to refer controversies and claims
“ related to this Agreement or the breach
thereof ’ . These are wide words which should
not be read down in the absence of some
compelling reason for doing so. See Perlman v
Perlman (1983-1984) 155 CLR 474 at 489 and
IRC v Maple & Company ( Paris ) Limited [ 1908]
AC 22 , 26. These words can only have been
added to include within the submission claims
other than in contract such as claims in tort , in
restitution , or in equity. I can see no basis for
excluding claims arising under statutes which
grant remedies enforceable in or confer powers
on courts of general jurisdiction . For example,
the Contracts Review Act 1980 , the Frustrated
Contracts Act 1978 or the Insurance Contracts
Act 1984 . Once this position is reached there is
no basis, in my opinion , for excluding claims
Doyles Dispute Resolution Practice
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arising under the Trade Practices Act . An
arbitrator who is authorised by the submission
to determine controversies or claims under that
Act must also be able to exercise the powers
which are conferred by that Act on courts of
general jurisdiction , provided those powers are
appropriate .
I agree that an arbitrator , whose jurisdiction
arises under a submission which is a term of a
contract , cannot exercise a power to avoid that
contract ab initio. Such an award would destroy
his jurisdiction or authority to make any award
at all . It is not necessary to decide whether the
implied term in the submission should be
construed as withholding this power, or
whether the power is impliedly conferred but
incapable of exercise.
The submission in the present case was
expressed to be governed by the laws of New
South Wales. Until the commencement of the
( Miscellaneous
of
Jurisdiction
Courts
Amendments ) Act 1986 and the Jurisdiction of
Courts ( Cross-vesting ) Act of the same year the
Trade Practices Act conferred exclusive
jurisdiction in Part V cases on the Federal
Court . It seems to me that while this state of
affairs continued a submission in the present
form would not have conferred on the arbitrator
any authority to determine controversies or
claims arising under the Trade Practices Act .
However, when following the commencement
of the 1986 legislation the Supreme Court was
given concurrent jurisdiction in cases under
Part V of the Trade Practices Act , which
includes s 52, the situation changed and
submissions in the present form thereafter did
confer on an arbitrator jurisdiction to determine
controversies and claims arising under the Act.
The relevant implied term in the submission
which this Court is bound to recognise is that
referred to in the judgment of Mason J in
Government Insurance Office of New South
Wales v Atkinson- Leighton Joint Venture
( 1979- 1981 ) 146 CLR 206 , 246-247 namely a
term that the arbitrator is to have the authority
to give the claimant such relief as would be
available in a court of law having jurisdiction
with respect to the subject matter . Since the
Supreme Court as a court of general jurisdiction
under State law now has jurisdiction with
respect to claims under Part V of the Trade
Practices Act it must follow that the arbitrator
has the same powers . It also follows , in my
opinion , that a submission in the present form ,
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without more , would not confer on the
arbitrator any authority to exercise the powers
of specialists tribunals established under State
law such as the Industrial Commission , the
Commercial Tribunal , or the Landlord and
Tenant Tribunal . Such tribunals are not courts

of law and do not have general jurisdiction over
all controversies and claims arising out of or
related to an agreement or the breach thereof ,

In my opinion the appeal
dismissed with costs.

should be

[H 80-009] YEE SANG METAL & BUILDING SUPPLIES CO LTD v SHANGHAI JIN

JIANG SHIPPING CORPORATION LTD

Hong Kong Supreme Court
Judgment delivered 30 January 1991
Full text of judgment below
Plaintiff claiming security for
Court ' s powers — Stay of proceedings
Arbitration
Plaintiff also claiming a stay of proceedings pending compliance with such an
costs
order — Whether the Court has the power to stay arbitration pending provision for security
for costs Hong Kong Arbitration Ordinance Cap 341 , sec 6 and 14( 6 )( a ) .
The plaintiff , who was engaged in an arbitration hearing, applied to the Court for an ex
parte order for security for costs pursuant to sec 14(6)(a ) of the Hong Kong Arbitration
Ordinance. This order was granted by the Court.
The plaintiff also requested that the Court grant a stay of the arbitration proceedings
pending compliance with that order .
The issue before the Court was whether it had jurisdiction to grant the stay.
Held: application granted .
1 . The jurisdiction to grant a stay of an arbitration pending compliance with a court order
for security was derived from a combination of sec 14( 6)(a) of the Arbitration Ordinance and
O 23 r 2 of the Hong Kong Supreme Court Rules (Dorval Tankers v Two Arrows Maritime (the
Argenpuma) ( 1984 ) 2 Lloyd ’s Rep 563, followed ).
2. Section 6 of the Ordinance, which dealt specifically with stays , related only to stays of
court proceedings brought in defiance of an arbitration agreement and did not relate to stays
of arbitration proceedings properly commenced .
3. If the Court had the same powers for making orders for security for costs in relation to
an arbitration then the usual court order for a stay pending compliance was just as applicable
to an arbitration as it was to litigation. The granting of a stay in these circumstances had no
effect on the authority of the arbitrators or the arbitration agreement.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Mr Hughes of Richards Butler for the plaintiffs.

—

—

—

—

Before: Kaplan J .

Kaplan J: The plaintiffs in this Originating
Summons are respondents in an arbitration and
they seek an order for security for costs under
Section 14(6)(a) of the Arbitration Ordinance ,
Cap. 341 . The defendants, who are claimants
in the arbitration , did not appear before me
although it is fair to say that they are actively
pursuing the arbitration .

If 80-009

Mr Hughes persuaded me to make an order
for security in the sum of $222 ,000 , and the
only issue which has been argued is whether , as
ancillary to that order, I have jurisdiction to
stay the arbitration pending compliance with
the order for security for costs .
I should add that this is a non-domestic
arbitration agreement entered into before 6th
© 1991 CCH International
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April , 1990 and is thus governed by the
Arbitration Ordinance prior to the coming into
effect on the 6th April , 1990 of the Arbitration
( Amendment ) ( No. 2 ) Ordinance 1990 .
Section 14(6) of the Ordinance provides , so
far as is material as follows:
“ The Court shall have for the purpose of
and in relation to a reference, the same
power of making orders in respect of:
(a) Security for costs;

- ...

( b) (h )

Provided that nothing in this sub-section
shall be taken into prejudice any power
which may be vested in an arbitrator or
umpire of making orders with respect to any
of the matters aforesaid. ”
(This section is identical to Section 14 of the
Arbitration Act 1950 . )

The sub-section is thus silent about a stay .
Section 6 of the Ordinance, which deals
specifically with stays, relates only to stays of
court proceedings brought in defiance of an
arbitration agreement and does not relate to
stays of arbitration proceedings properly
commenced .
Order 23 of the Rules of the Supreme Court
deals with security for costs. One of the
grounds of application is where the plaintiff is
ordinarily resident outside the jurisdiction
which is the ground upon which I ordered
security in this case. Order 23 rule 2 provides:
“ where an order is made requiring any party
to give security for costs the security shall
be given in such manner, at such time and
on such terms ( if any ) as the Court may
direct ." ( my emphasis)

Mustill and Boyd ’ s “ Law and Practice of
Commercial Arbitration ” (Second edition )
page 337 states that:
“ it is usually a term of an order for security
that all further proceedings in the arbitration
shall be stayed until the security has been
provided . ”
The authors then go on to make the point that:

“ The Court does not have a general
discretion to stay an arbitration as distinct
from restraining the parties by injunction
from proceeding with it . ”
Doyles Dispute Resolution Practice
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It seems clear to me that the jurisdiction to
grant a stay of the arbitration pending
compliance with a court order for security is
derived from a combination of Section 14(6)(a )
and Order 23 rule 2. If the Court has the same
powers for making orders for security for costs
in relation to a reference then the usual court
order for a stay pending compliance is just as
applicable to an arbitration as it is to litigation .
It may not be a stay in the ordinary sense of
that word for it is intended only to “ freeze ” the
arbitration for the limited time necessary to
comply with the order for security . Without
such provision , the Court’ s order could be
ignored and there would be no sanction
whatsoever. The granting of a stay in these
circumstances has no effect on the authority of
the arbitrators or the arbitration agreement .
Happily , the matter is not free from
authority . In Dorval Tankers v. Two Arrows
Maritime ( the Argenpuma ) (1984) 2 Lloyd ’s
Rep. 563, Eveleigh L.J . said at page 555/6 in
relation to a similar factual situation :
“ the stay of proceedings is an integral part
of the order for security for costs and
consequently whether or not there should be
a stay is a question relating to or connected
with the relief claimed by the plaintiff . ”
Kerr L.J . at page 567 said this:
“ The second issue is whether Mr Justice
Leggat had jurisdiction to order a permanent
stay of the arbitration. In my view , he did .
Bremer Vulkan Schijfbau and Maschinenfabrik Corporation Ltd . v. South India
Shipping Corporation Ltd . [ 1981 ] 1 Lloyd ’ s
Rep. 253; [ 1981 ] A .C. 909 decided that the
Court has no power to dismiss an arbitration
for want of prosecution . The present case
illustrates the need for a statutory power to
this effect , as has recently been enacted in
Hong Kong: Arbitration Ordinance, Ch .
341 , s. 29A . In the absence of such a power
an arbitration can remain in a permanent
state of coma . The limiting powers under s.
5 of the Arbitration Act , 1979 such as they
are , provide no answer in theory: since the
arbitration is stayed , there is no order which
the arbitrator, appointed nearly six years
ago, could in any event make to provide a
foundation for the operation of this
provision .

•Pacific
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The present case differs radically from the
position in Bremer Vulkan and The ‘Hanah
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Blumenthal [ 1988] 1 Lloyd ’s Rep. 103;
[ 1983] 1 A .C. 854, since it turns on express
powers of the Courts concerning arbitrations
which are conferred by statute and under the
Rules of Court . Part I of the Arbitration Act ,
1950, confers a number of powers upon
various parts of our Court system to make
orders in relation to arbitrations. The present
case is concerned with s. 12(6 )( a ) which
confers power upon the High Court to make
orders for the security for the costs of
arbitrations in the same way as in relation to
actions in the High Court . Section 28 of the
Act provides:
‘Any order made under this Part of Act
may be made on such terms as to costs or
otherwise as the authority making the
order thinks just.’
In relation to orders for security for costs
R .S .C., O. 23, r . 2 provides for a similar
discretion to impose terms. A stay of the
proceedings in relation to which an order for
security is made , pending the provision of
the security , is commonplace, if not
invariable in the absence of consent ,
because further unsecured costs may be
incurred in the interim . The power to
impose a stay of the arbitration in this case,

which was exercised ex parte on Feb . 5 ,
1982 and inter partes on Apr. 2, 1982, is
therefore not open to doubt .

Having ordered a stay of the arbitration , it is
equally within the power of the Court to
decide whether the stay should be lifted or
the
as happened here
maintained if
security is not provided within the
prescribed time . This is reflected in par . ( 2 )
of the order made on Apr . 2 , 1982 , that:

—

—

‘... the arbitration not be proceeded
without the leave of the Court .’ ”

I am satisfied that I do have jurisdiction to
a stay of the arbitration pending
compliance with my order for security for costs
and that in the circumstances of this case it was
appropriate to so order .
grant

The order I propose to make is as follows.
The defendants do by 4.30 p . m . on 19th
February , 1991 provide security for the
plaintiffs’ costs of the arbitration in the sum of
$222 ,000 in a form acceptable to the plaintiffs
or to the Court and that all further proceedings
in the arbitration be stayed pending compliance
with this Order . I also order that the plaintiffs
do have the costs of this application .

[1( 80-010] IMPERIAL LEATHERWARE CO PTY LTD v MACRI & MACELLINO

PTY LTD
Supreme Court of NSW
Judgment delivered 11 April 1991
Full text of judgment below

— —

—

—

Adequacy of arbitrator ' s
Arbitration Limits on court intervention Leave to appeal
Dispute concerning building contract
reasons
Arbitrator making interim award
Proprietor seeking remittance of award back to arbitrator
Whether the court has the
power to grant the order sought Availability of appeals Application of the principles
of natural justice Commercial Arbitration Act 1984 ( NSW ) , sec 38 ; 43 and 47 .

—

—

—

——

—

A dispute arose between an owner and a builder , and was referred to arbitration pursuant
to the arbitration clause contained in their agreement . The parties at a preliminary hearing
agreed to submit to the arbitrator a schedule of questions. This schedule was to be either one
agreed on by the parties or one prepared by each of the parties. As a result two sets of questions
were referred to the arbitrator .

The arbitrator published an interim award which held the owner liable for the reasons
outlined in that award . These reasons were provided in the form of answers to the schedule of
specific questions posed by the parties.
The owner applied under sec 38 of the Commercial Arbitration Act 1984 ( NSW ) (the
“ Act” ) to the Supreme Court for leave to appeal against the arbitrator’s award . The owner
claimed that the arbitrator had failed to give reasons for the award and had made several
findings which were not in accordance with the evidence .

1(80-010
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The owner subsequently amended its summons, and made an application for a court order
under sec 43 of the Act In reliance on this provision the owner sought to have the interim award
remitted to the arbitrator , together with the court’s opinion on a number of the arbitrator’s
answers to the questions that were submitted to him by the parties.

.

The owner again supported its claim by reference to the lack of reasons furnished by the
arbitrator, which it claimed was contrary to sec 29 of the Act

.

Held: application denied

.

.

1 The circumstances of the case did not call for the granting of an order. The real problem
in this case was the way in which the parties had sought the determination of the arbitrator

.

.

2 The Commercial Arbitration Act 1984 ( NSW) provided three gateways for court
participation. These were:
(a ) the highly circumscribed provision for appeal on questions of law (sec 38);

( b) the opportunity to remit matters back to the arbitrator where it was necessary to correct
some injustice (sec 43); and

.

(c) the removal of an arbitrator for misconduct

What the Act did not permit was conduct like that of the proprietor in the present case.
That was, instead of confronting the heavy burden cast upon an applicant for leave to appeal
on a question of law, to outflank that burden by resort to sec 43. The court would not allow the
finality that was called for in the Act to be infringed by this device (Allgold Foods Pty Ltd v
Conagra International (Australia ) Pty Ltd ( unreported 11 July 1990), followed )

.

3. Section 43 did not grant to the court a general supervisory role over procedural
matters. The objectives of the Act were to give the parties the greatest possible freedom in the
conduct of arbitrations. The sole requirement was natural justice, which regardless of the size
and complexity of the case, did not regard adherence to court procedures as necessary (South
Australian Superannuation Fund Investment Trust v Leighton Contractors Pty Ltd (1991) 1
ADRD (Asia Pacific) 1)80-005, not followed )

.

•

4. Section

43 provided the ultimate safety net whereby injustice could have been
prevented , but it was subject to the consideration that it could not have been used merely to
enable the arbitrator to correct errors of judgment, whether on fact or law, or to have second
thoughts even if they were better thoughts Reference was made to the objectives and policies
underlying the legislation , and also to a number of English authorities which dealt with an
equivalent section of the British arbitration legislation.

.

This finding reflected the distinction between litigation and arbitration. In the latter
intervention by the court could only occur after the award had been made. This reflected the
fact that the parties had chosen to adopt an extracurial system for the resolution of their
disputes (MF King ( Holdings) Pty Ltd v Thomas McKenna Ltd ( unreported 20 December 1990,
followed )).

.

5. The court discussed the obligation imposed by the Act to give reasons It was found that
reasons need only deal with the issues raised and make all the necessary findings of fact.
Further , the reasons should be sufficient so to enable the court to see whether there has been
any error of law In appropriate cases the arbitrator could give reasons by reference to
materials not set out in terms of the award, such as provisions of the contract ( Dornan v
Riordan (1990) 95 ALR 451 at p 460 and Australian Telecommunications Commission v Barker
( unreported 7 December 1990, followed )

.

.

[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
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PM Donohoe QC with G Watson ( instructed by Leongs) for the plaintiff .
TH Barrett ( instructed by D La Rosa and Izzo & Co) for the defendant .
Before: Rogers CJ Comm Div .
Rogers CJ Comm D: The plaintiff entered
into a contract with the defendant , a builder ,
for the conversion of an existing building into a
Chinese restaurant. It would seem that
instructions for variations to the work to be
done were given from time to time . As well
there were industrial difficulties and the
building work took much longer than the
contract provided for . The contract was
terminated . As a result , there were many
matters in dispute between the builder and the
owner .
The parties submitted their disputes to
arbitration by Mr BJ O’ Mara. It would seem
that , at the Preliminary Hearing , the parties
agreed that the arbitration be conducted on the
basis that the Arbitrator “ may determine
questions that arise for determination in the
course of the proceedings under the agreement
by reference to consideration of general justice
and fairness rather than according to law ” . If
this agreement was intended to enliven the
provisions of s 22 of the Commercial
Arbitration Act 1984 ( “ the Act" ) it was
unsuccessful because it was not in writing . In
the course of the hearing the plaintiff
suggested , and the defendant agreed , that the
Arbitrator should answer specific questions to
be put to him by the parties in an agreed
schedule, or, in the absence of agreement , by
way of separate schedules , one from each
party . No agreement was reached on the
questions to be posed , and in the result , two
schedules of questions were submitted to the
Arbitrator. It is not difficult to imagine how
easily problems could thereby arise . As well ,
the parties requested , and the Arbitrator agreed ,
that liability should first be determined and the
question of quantum was reserved for later
consideration .
It was against this backdrop that the
Arbitrator published an Interim Award , dated
22 November 1990 , in which he stated that
“ the Proprietor is liable to the Builder for
losses incurred because of contract repudiation
for the Reasons included which form part of
this Interim Award". He then proceeded to
provide answers to the questions respectively
posed by the parties.

180-010

By Summons, filed on 20th December 1990 ,
the dissatisfied proprietor sought orders that the
Interim Award be set aside and that the dispute
be remitted to a new arbitrator for
reconsideration . In para l , under the heading
“ Statement of the Nature of the Case", the
plaintiff stated that the application was for
leave to appeal pursuant to s 38 of the Act . The
plaintiff claimed that the Arbitrator fell into
error in failing to give reasons for his decision .
It was further alleged that “ in several areas the
findings made by the Arbitrator are not in
accordance with the evidence and the deviation
from the evidence is left unexplained in the
Interim Award" .
Bearing in mind that it was agreed that the
application for leave to appeal fell to be
decided under the, as yet , unexplored
provisions brought in by 1990 Amendments to
the Act , when the Summons came before me
for directions , I ordered the parties to file
written submissions . The 1990 amendment
considerably increased the burden on an
applicant of making out a case for leave to
appeal .
Written submissions were filed , but when the
matter came before me for hearing , Senior
Counsel who now appeared for the plaintiff
asked for and obtained leave to amend the
Summons. The application for leave to appeal
was abandoned and instead an order was sought
that the Interim Award be remitted to the
Arbitrator together with the opinion of the
Court “ for reconsideration of the matters raised
by" the Proprietor’s Questions 6(a ) , ( b)( i ) , ( ii )
and ( iv ).

The answers to which objection is taken and
which are sought to be remitted to the
Arbitrator read as follows:

—

“ 6. Question: Were the contract works
delayed or prolonged ?

Answer: Yes .
Question: (a ) If so , by what cause or
causes?
Answer: Variations and union disputes.
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Question: ( b ) In relation to each cause
specified in question 6 above ( sic ):

work as a consequence of the requirement to
do additional work .

( i ) Was such cause the fault or responsibility

Answer : The evidence of the Architect
which verifies the evidence of the Builder,
was that there were variations continually
from the commencement of the project .

of either the Claimant or Respondent or
neither of them ?
Answer: In regards to variations , it was the
fault or responsibility of the Respondent . In
regards to union disputes , more evidence
would have to be supplied on whether the
disputes the Builder had with the unions
were caused by the non - payment of award
rates or industrial conditions enforced by the
union . The evidence of both the Builder and
the Architect was that the Builder
vehemently disputed the claims of the
union .

The evidence of the Architect was that even
though some of the ‘variations' were
different methods of construction , there was
a large amount of alterations the Builder
was required to do. He further stated that in
discussions he had with the Proprietor, they
hoped the Builder would not put in claims
for these variations , TP 128.30.
Based on the evidence heard at the hearing ,
it is quite evident that the Builder was
substantially delayed in the completion of
the contract work . As a consequence of the
requirement to do additional work .

Question: ( ii ) How long was the delay or
prolongation so caused ?

Answer The evidence of the Architect was
that he would expect the Builder to be
entitled to anything between 10 and 12
weeks.
Question : ( iv ) Would the Claimant be liable
to the Respondent for any loss , damage or
additional expense occasioned by such delay
or prolongation ?
Answer. No . ”

According to the plaintiff , the evidence
disclosed that a total delay of 19 weeks had
occurred in the performance of the contract and
15 % to 20 % of the work remained to be
completed when the contract was determined .
The plaintiff claims that the Arbitrator gave
reasons dealing with 10- 12 weeks of the delay
but gave no reasons so far as the balance of the
period was concerned . Those issues, it is said ,
were raised by the questions the answers to
which are the subject of the complaint .

It is impossible to read the questions and the
answers complained of in isolation . It is also
impossible to disregard the difficulties the
parties created for the Arbitrator first , by the
procedure of asking questions and second , by
their inability to agree on one set of questions.
Before he ever got to the plaintiffs questions
the Arbitrator had dealt with the defendant 's list
of questions. Included in these questions and
answers was Question 11 and the answer which
together read as follows:
“ Question: Whether the Claimant was
delayed in the completion of the contract

Therefore , the answer to the questions is . . .
YES . ”
Thus when one looks at the plaintiffs Question
6 and the Answers complained of they have to
be read in the light of the rather more elaborate
answer given to the defendant’s Question 11 .
Furthermore , in any event , at least in respect to
the union disputes , the Arbitrator was
contemplating further evidence.

In support of its application , the plaintiff
points to the provisions of s 29 of the Act
which require that , unless otherwise agreed in
writing by the parties , the Arbitrator shall
include in the Award a statement of the reasons
for making the Award . The plaintiff submitted
that the answers I have quoted failed to satisfy
the obligation created by the section and
accordingly that the appropriate course to take
is to remit the Interim Award , in so far as those
questions are concerned , to the Arbitrator.
The obligation imposed by the Act on
Arbitrators to give reasons has been considered
by judges on a number of occasions. In Menna
v HD Building Pty Ltd ( unreported 1 December
1986 ) Smart J said:

—
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“ Elaborate reasons finely expressed are not
to be expected of an arbitrator . Further , the

court should not construe his reasons in an
overly critical way. However, it is necessary
that the arbitrator deal with the issues raised
before him and make all necessary findings
of fact . While Housing Commission of New
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South Wales v Tatmar Pastoral Company Pty
Limited & Anor ( 1983) 3 NSWLR 378
relates to the reasons required of a judge ,
much of what is there written applies to an
arbitrator. The reasons must not be so
economical that a party is deprived of
having an issue of law dealt with by the
court . At p 382 Hutley JA said that it must be
shown that the finding of fact not made
would , if made , have given rise to a question
of law upon which an appellate court would
have ordered a new trial .’’ (emphasis added )
His Honour continued:

—

In this matter it seems to me that the
reasons given in the award are inadequate in
the following respects:
(a ) The arbitrator has not stated the facts
and circumstances as found by him
which led to his view that ‘on balance .. .
the proprietor ’ s purported termination
amounted to the repudiation of the

“

contract ' . The arbitrator does not deal
with the issue whether as at either the
date of the letter of 17 July 1985 or at the
date of the alleged rescission , the builder
had been guilty of repudiatory conduct .
There is inadequate material from which
the court can conclude that the arbitrator
was entitled to make the finding in

question .
( b ) The arbitrator has not stated which

variations were accepted and which were
rejected nor the value of each variation .
(c ) The arbitrator has not stated how the
sum of $51 ,545.01 is made up or the

basis of his valuation of the work done
and materials provided .
( d ) The arbitrator has not indicated what

work was done and what work was
incomplete .
(e ) The arbitrator has not stated which of

the cross claims are accepted and which
are rejected and how the sum of $4 ,960
is made up . ”

Giles J was required to give consideration to
the question in RP Robson Constructions Pty
Limited v D & M Williams ( unreported 8
February 1989 ). After quoting from the
judgment of Smart J His Honour said:

—

“ The reasons should , however , be sufficient
to indicate to the parties why the arbitrator

80-010
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reached the conclusion or conclusions which
he did as the foundation for his award: to
adopt a phrase from Soulemezis v Dudley
( Holdings ) Pty Limited at 273, to apprise the
parties of the broad outline and constituent
facts of the reasoning on which he has
acted . Further, the reasons should be
sufficient to enable the Court to see whether
there has been any error of law .

I do not see why the arbitrator can not in
appropriate cases give his reasons by
reference to material not set out in terms in
his award . He can obviously refer to
provisions of the contract , for example,
without setting them out , and in my view
may incorporate by reference written
material not set out in terms where that
which is incorporated is identifiable ,
ascertainable, and explicative of his
reasoning . ...
In my view even with reference to these
submissions it must be concluded that the
arbitrator has not stated his reasons for
making the award . It is not known what
facts the arbitrator found upon which he
relied in agreeing that there was
abandonment of the works and in agreeing
with the submission as to the manner of
abandoning the works: he may have relied
as facts upon all of the builder’ s conduct
adverted to in the submissions , or some of
it , or events additional to those so adverted
to , and what he found in relation to
the correspondence is unknown . More
important , reference to the submissions is of
no assistance in seeing how whatever facts
the arbitrator had in mind as constituting the
builder’ s manner of abandoning the works
‘coupled ’ with the provisions of the contract
to lead him to the view which he expressed .
Nor do the submissions assist in explaining
from
the arbitrator
reasoned
how
repudiation by the builder to an award in
favour of the proprietor, there being no
finding in the award , and nothing in the
submissions, directed to whether and when
any repudiation by the builder was accepted
by the proprietor so as to bring the
agreement to an end. ...
What does not appear , in my view , even
with reference to the submissions , is what
facts the arbitrator found constituting , in his
view , repudiation of the contract by the
builder , what occurred ( if anything ) by way
© 1991 CCH International
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of acceptance of that repudiation so as to
bring the contract to an end and entitle the
proprietor to the damages awarded , and
exposure , not necessarily elaborately but
sufficiently to enable an understanding
thereof , of the arbitrator 's reasoning
( including the part played therein by the
provisions of the contract ), leading him to
so categorize the conduct . In my view in
this respect the arbitrator failed to include in
the award a statement of the reasons for
making it."
Their Honours ' views derive support from
decisions of the Full Court of the Federal Court
in Dornan v Riordan ( 1990 ) 95 ALR 451 at
p 460 and Australian Telecommunications
Commission v Barker ( unreported 7 December
1990). Both decisions dealt with the obligations
of statutory tribunals to give reasons .
The amendment to the Summons changed the
jurisdictional base for the application . It no
longer relied on s 38 of the Act but rather s 43.
That section provides:

—

“ Subject to section 38( 1 ) , the Court may
remit any matter referred to arbitration by an
arbitration agreement together with any
directions it thinks proper to the arbitrator or
umpire for reconsideration or, where a new
arbitrator or umpire has been appointed , to
that arbitrator or umpire for consideration ."

Section 38( 1 ) , to which s 43 is made subject ,
provides as follows:
“ Without prejudice to the right of appeal
conferred by subsection ( 2) , the Court shall
not have jurisdiction to set aside or remit an
award on the ground of error of fact or law
on the face of the award . "

—

Until recently , with one very significant
exception , no in-depth judicial consideration
has been given in Australia to s 43 . On 30
November 1990 the Full Court of the Supreme
Court of South Australia delivered its, so far
unreported , seminal judgment in South
Australian Superannuation Fund Investment
Trust v Leighton Contractors Pty Limited . It
will be necessary to consider that judgment in
detail . It is desirable that I first refer to the
evident purposes and history of the Act in the
light of which the section falls to be construed .

Arbitration has a long history in Australia .
However , until recently the Parliaments of the
various States of the Commonwealth have been
Doyles Dispute Resolution Practice — Asia
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content to adopt the form of the United
Kingdom legislation . Thus , in New South
Wales , for example, the outdated provisions of
the Arbitration Act 1902 dealt with the topic . In
1984 the several States, with the exception of
Queensland , which introduced the relevant
legislation only in 1990 , enacted a uniform
legislative code for the conduct of arbitrations
in Australia . It is because the Parliaments have
made a great effort to obtain uniformity that I
find it so difficult to do other than follow the
majority judgment in South Australia .
Uniformity of interpretation I accept as highly
to be prized . At the same time the decision in
South Australia goes to the heart of the arbitral
system that we are to have and obtaining
uniformity is too high a price to pay in
accepting what I regard , with all respect , as an
inappropriate interpretation of the legislation .

It was a cornerstone of the uniform
legislation that parties deciding to commit their
dispute to determination by a privately
appointed arbitrator should confide to that
person all aspects of the dispute except for the
determination of the arbitrator’ s jurisdiction .
As I had occasion to point out in Qantas
Airways Limited v Dillingham Corporation
( 1985 ) 4 NSWLR 113, the whole climate of
legislative and judicial approach to the conduct
of arbitrations underwent a sea change . As part
of that change the court’ s supervisory powers
over awards were drastically curtailed . This
was not a phenomenon confined to Australia,
but was to a substantial extent an adoption of
the philosophy which underwrote the 1979
the
Kingdom
amendments
to
United
Arbitration Act 1950 . As part of the process of
reform , the opportunity for appeals was
substantially restricted and indeed , at the wish
of the parties , may be completely excluded
(s 40 ). In other respects also the court’ s
previous powers of control were done away
with . A conspicuous and well received casualty
of this process of reform was the abolition of
the former procedure for a Stated Case , which
allowed for serious abuse of the arbitral
procedure by providing an opportunity to
repeatedly interrupt the arbitral hearing with an
excursion to the courts.
As is well known , and documented by the
English authorities , the English courts, largely
under the leadership of Lord Diplock , who , in
his legislative capacity , was in a large measure
responsible with Lord Wilberforce for the

•Pacific
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introduction , in the House of Lords , of the
judicial
a
gave
1979
Amendments,
interpretation to the 1979 Act which further
restricted the opportunity for appeals against
arbitral awards .
the
that
legislative
Notwithstanding
provisions in Australia took much the same
form as they did in England , the course of
judicial decisions in this country was not
uniform. Most of the States , most
conspicuously Victoria , followed the English
approach . However, in New South Wales , the
Court of Appeal considered that local
circumstances justified a different approach . In
Qantas Airways Limited v Joseland & Gilling
(1986) 6 NSWLR 327 , the Court of Appeal
held that a court had a complete and unfettered
discretion as to whether or not to grant leave to
appeal against an arbitral award .
It became evident that the New South Wales
Parliament did not consider the apparently wide
opportunity for the exercise of discretion in
applications for leave to appeal , made available
by the decision of the Court of Appeal , to be
the appropriate standard because , following on
a report from a Working Party , established by
the Standing Committee of Attorneys-General ,
the Act was amended in 1990. The
requirements for qualifying for leave to appeal
were made substantially more onerous (cf
s 38(4)). It is sufficient , for the purposes of this
judgment , to highlight the fact that the
Parliament of New South Wales, as part of
uniform legislation and uniformity of approach ,
reinforced the direction to the courts that they
should play only a supportive and auxiliary
rather than supervisory , or controlling , role in
arbitral awards .
If I may say so , with complete respect , the
decision of the majority of the South Australian
Full Court that , concurrently with relaxation of
supervision over the end product of
arbitrations, the Award , the Parliament has
subjected the arbitral procedure to rigid judicial
control is at first sight surprising . It is my great
misfortune that I am in respectful disagreement
with each of the propositions that informs the
majority judgment of White J , which enjoyed
the concurrence of Mohr J . Needless to say I
have anxiously examined and re-examined my
conclusions which led me to respectfully and
regretfully decline to follow their Honours.
Acceptance of the view that an arbitration may
be interrupted , perhaps repeatedly , by
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applications under s
an aggravated form ,
Case procedure,
considered one of
effected by the Act .

43 would reintroduce, in
all the evils of the Stated
abolishing which was
the great improvements

In the South Australian case , in the course of
a preliminary hearing , the Arbitrators ordered
delivery of Points of Claim and Points of
Defence . Indubitably the issues proposed for
arbitration were complex and the anticipated
hearing was lengthy . The Builder delivered six
folders of printed materials as its Points of
Claim . The Proprietor complained to the
Builder and to the Arbitrators that the Points of
Claim were not even remotely like proper
pleadings, that it could not understand the
Builder ' s claim , or the alleged issues, or
properly prepare Points of Defence. The
Arbitrators ruled that they understood most of
the material and that it sufficed as Points of
Claim . The Proprietor applied to the Supreme
Court for an order that the Arbitrator require
appropriate Points of Claim to be filed and
delivered . A Master ruled that the Supreme
Court had no jurisdiction to intervene. That
order was reversed by a majority and the Full
Court held that , on the proper construction of
the Act , the Supreme Court had jurisdiction to
review interlocutory rulings and orders of
Arbitrators in appropriate cases. In the course
of his judgment , White J considered the
provisions of s 43. It is necessary to develop in
some detail the line of reasoning accepted by
His Honour because it throws light on why His
Honour construed s 43 as he did .
White J commenced ( p l ) with the
concession by counsel for the Builder that
“ procedural justice requires that arbitrators
should , in long complex arbitrations, follow as
nearly as reasonably practicable the pre-trial
pleading , discovery and other procedures of the
court". With due respect the concession by the
Builder , which was accepted by His Honour as
correct , was flying in the face of accepted
current theories of arbitration . I would venture
to suggest that one reason why parties submit
to arbitration is so that they should avoid
“ pre-trial pleading , discovery and other
procedures of the Court". This is so whether
the arbitration is long and complex , or short
and simple . The heart of the arbitral procedure
lies in its ability to provide speedy
determination of the real issues. Those aims, to
a large extent , are made impossible of
© 1991 CCH International

^91 (Imperial Leatherware Co Pty Ltd v Maori & Macellino Pty Ltd
1991) 1 ADRD (Asia •Pacific) 180-010 ( Rogers CJ Comm D)

2

achievement if the procedures of a Court are
mimicked. Nor is there anything in the
requirement to provide “ procedural justice ”
which requires adoption of the pleadings and
procedures of Courts. What is required is that
the parties enjoy the benefits of natural justice
consistently with the requirements of arbitrators
for dispensing with technicalities , with
discovery , and doing away with interrogatories.
The proper requirement that each party have
full notice of the case to be made by the other
and a full opportunity to prepare and to answer
that case does not require pre-trial pleading ,
discovery and other procedures of the Court . In
other words , with due respect , I do not follow
His Honour in the view that arbitrators are
required to “ follow as closely as reasonably
practicable the pleading practice of the
Supreme Court ” ( p 3) . I would suggest that
Russell on Arbitration (20th Ed ) pp 222-224
(cited at p 2 of the judgment ) does not provide
any support for such a proposition . Hudson’ s
Building and Engineering Contracts ( 10th Ed ) ,
published in 1970 , pp 858-861 (quoted with
approval p 22ff ) undoubtedly supports the view
taken by His Honour. With respect I suggest
that the learned author may well be inclined to
make reference to more recent thinking on the
topic when the next edition falls due . A much
preferable view is set out in Mustill <£ Boyd
Commercial Arbitration (2 nd Ed ). The learned
authors point out that “ the arbitrator is under
no duty to order pleadings or other written
statements of case as a matter of course ” . In
other than disputes about quality an arbitrator
has four principal choices ( I am copying
selected passages):

issues in dispute ” . With respect to White J the
words of Marks J in Gas & Fuel Corporation of
Victoria v Wood Hall Limited & Leonard
Pipeline Contractors Ltd (1978) VR 385 at
p 396 do not lend support to the proposition
cited . Both Marks J and Asche CJ in TNT
Bulkships Ltd v Hopkins ( unreported 17
December 1987) , the other decision relied on
by White J , were concerned with the question
whether the requirements of natural justice had
been fulfilled . Neither of their Honours was
directing his mind to pleadings , discovery and
the other procedures of the Court .

The alleged similarity between the
determination of a complex dispute by
arbitration and the ordinary heavy action in the
Commercial Court in England was much relied
upon by Counsel for the respondent in Bremer
Vulkan Schijfbau und Maschinenfabrik v South
India Shipping Corporation ( 1981 ) AC 909.
Lord Diplock , in whose judgment Lords
Edmund- Davies and
Russell concurred ,
acknowledged ( p 976) that , where a heavy
claim for damages is put before a legal
arbitrator familiar with the procedures of
English courts , and the parties represented by
English solicitors and counsel , with the
exception of wigs and gowns and a public
be considerable
courtroom , there will
resemblance in the conduct of the proceedings
to an action in the Commercial Court . But His
Lordship pointed out ( p 976):

—

1 . Order full pleadings in the same manner
as the High Court .

2. Order each party to deliver a full written
statement of his case . In contrast to
pleadings such a statement would include
arguments and evidence as well as base
allegations of fact; it would annex copies of
the relevant documents; and embrace the
issue of law as well as of fact .

3. Order delivery of brief informal letters
setting out the parties’ respective cases .
4. Find out what are the real issues by
discussion at the preliminary hearing to be
confirmed in writing.
As the authors point out ( p 319) “ pleadings
are not the ideal way of isolating the essential
Doyles Dispute Resolution Practice — Asia
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“ There is a whole variety of procedures

used in arbitrations for the resolution of
disputes between parties. Most of them do
not reflect at all closely the pattern of
procedure in an action in the High Court . In
many there is no oral hearing or oral
evidence; in some physical inspection by the
arbitrator of the subject matter of the dispute
is substituted for any other kind of hearing .
If the analogy between the court’ s
jurisdiction to dismiss an action for want of
prosecution and its jurisdiction to grant an
injunction to restrain a claimant from
proceeding with a reference under an
English arbitration clause is sound in law , it
must be applicable to all arbitrations under
such a clause and not merely to those in
which the actual dispute between the parties
that is referred to arbitration is of a kind
where it is likely ( although not certain , for
this will lie within the arbitrator’s
discretion ) that the proceedings will follow
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much the same pattern as they would in an
action in the High Court .

Donaldson J recognised that the analogy
between action and arbitration which he
regarded as justifying the court in granting
an injunction to restrain further proceedings
in an arbitration by reason of the claimant’ s
delay , applied to ail kinds of arbitration with
the possible exception of quality arbitrations
of what he called the ‘look -sniff ’ variety
(ante, p 919 E-F) . He based his analogy
between English action and English
arbitration upon the broad ground that the
procedures in both were ‘adversarial’ in
character . The Court of Appeal accepted
that analogy and there is nothing in their
judgments to suggest that it called for any
restriction upon the kind of arbitration in
which the court had power to intervene by
injunction .”
Then after discussing the supervisory power of
the Court to control inferior courts by
prerogative writs he drew a distinction with
arbitrations and said ( p 978):

—

‘‘The procedure by which it exercised this
jurisdiction until the very recent change in
the Rules of the Supreme Court was by the
issue of the prerogative writs (certiorari ,
prohibition , mandamus , etc . ) or the making
of orders of the like nature , although there
existed too at common law the confessedly
anomalous jurisdiction to set aside an award
of private arbitrators for error of law upon
its face: Kent v Elstob (1802 ) 3 East 18, and
see Rex v Northumberland Compensation
Appeal Tribunal , Ex parte Shaw ( 1952 ) 1
KB 338, 351 per Denning LJ . This
jurisdiction , however, was not directed to
controlling the procedure followed in the
arbitration but was concerned only with the
written award resulting from it . So one must
start by inquiring whether during the
centuries-long history of English arbitration ,
there are any instances of the Court of
Queen’s Bench before 1873 or the High
Court thereafter asserting a jurisdiction to
control the conduct of a consensual private
arbitration by the issue of prerogative writs
or orders.

My Lords , in Reg v National Joint Council
for the Craft of Dental Technicians ( Disputes
Committee ) , Ex parte Neate ( 1953 ) 1 QB
704 it was stated by Lord Goddard CJ ,

H80-010

whose knowledge of the history of the
common law was profound , that there were
no such instances; and none has been drawn
to the attention of this House . In that case it
was held by the Divisional Court that the
general supervisory jurisdiction of the High
Court over the proceedings of inferior courts
and tribunals extended only to ‘bodies on
whom Parliament has conferred statutory
powers and duties which , when exercised ,
may lead to the detriment of subjects who
may have to submit to their jurisdiction . '
( p 708 ). These bodies would include
arbitrators appointed to conduct a statutory
arbitration to whose jurisdiction parties to a
particular kind of dispute are compelled to
refer it for determination , but they do not
include arbitrators appointed pursuant to
private arbitration agreement . In relation to
private arbitrations the jurisdiction of the
High Court to supervise the conduct of the
arbitration is confined to exercising the
powers conferred upon it by the Arbitration
Acts 1950 and 1979 ( though the latter Act
does not apply to the arbitration in the
instant case ). The reason for this distinction
is that the jurisdiction of an inferior court or
statutory tribunal or arbitrator over the
person who wishes to resist the claim is
compulsory whereas the jurisdiction of an
arbitrator over both parties to a private
arbitration agreement is consensual only . As
Lord Goddard CJ , in the case that I have
cited , said of such an arbitrator at p 708:
‘... in one sense he is the antithesis of a
court . A person goes to arbitration
because he does not want to go to the
court . Therefore , he sets up his own
private judge to decide the case , but the
arbitrator is not deciding it as a judge, he
is deciding it as an arbitrator, and
procedural rights and all matters relating
to procedure are to be found in the
Arbitration Act 1950.' ( Now the
Arbitration Acts 1950 and 1979). ) ”
Most importantly for present purposes his
Lordship then set out the sole requirement of
the Act ( p 985):
‘‘By appointing a sole arbitrator pursuant to
a private arbitration agreement which does
not specify expressly or by reference any
particular procedural rules, the parties make
the arbitrator the master of the procedure to
be followed in the arbitration . Apart from a

—
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few statutory requirements under the
Arbitration Act / 950 , which are not relevant
to the instant case , he has a complete
discretion to determine how the arbitration
is to be conducted from the time of his
appointment to the time of his award , so
long as the procedure he adopts does not
offend the rules of natural justice . "
Finally , if the approach made by White J
were correct the decision in Bremer Vulkan
would have had to go the other way . Yet the
House of Lords held that the Courts had no
power to intervene to bring an arbitration to an
end where there has been gross and
unjustifiable delay . The supervisory jurisdiction
of the Court found by White J would have been
enlivened by the delay .
Not only is the approach of White J
inconsistent with the decision of the House of
Lords in Bremer Vulkan it also is in conflict
with the decision of Lord Donaldson MR ( then
a judge at first instance ) in Exormisis Shipping
SA v Oonsoo, The Democratic Peoples Republic
of Korea and the Korean Foreign Transportation Corporation ( l 975 ) Lloyds Rep 432.
The charterers applied to the umpire in an
arbitration for leave to amend their defence and
counter-claim . He refused the application and
the charterers sought to challenge his ruling by
way of an application under s 22 of the English
Act . Donaldson J said ( p 433 ): —
“ Mr Mustill goes on to submit that under
the Arbitration Act there are five procedures
for controlling arbitrators. First , there is the
and
power to remit or set an award aside
that power
I stress the word ‘award '
arising under s . 22 or s. 23( 2 ) of the Act .
Next , there are a miscellaneous bundle of
powers , all of them I think of an
interlocutory nature , set out in s. 12( 6 ) of
the Act . They deal with matters such as
security for costs, discovery , evidence ,
preservation of goods, the giving of
injunctions, and so on . Third , there is the
power under s. I for the Court to intervene
and revoke , or give leave for the revocation
of , the arbitration agreement itself , thereby
depriving the arbitrator of all jurisdiction to
proceed further with the reference . An
analogous power (or perhaps it is an
associated power ) exists under s. 23( l ) in
cases in which it can be shown that the
arbitrator or umpire has misconducted
himself . The Court then has power to

—

—
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remove him . Finally , there is the rather
more friendly procedure under s. 21
whereby the arbitrator or umpire may , and if
so directed by the High Court shall ... state
any question of law arising in the course of
the reference , or an award or any part of the
reference , or an award or any part of an
award , in the form of a special case for the
decision of the High Court .
It is well settled that if a request is made to
an arbitrator or umpire to state a question of
law arising in the course of the reference or
any award or part of an award for the
opinion of the High Court , he must either
do so or ( save in most exceptional
circumstances) allow time , as this arbitrator
indeed did , for an application to be made to
the High Court .
But Mr Mustill 's main submission , leaving
aside the detail , is that there is no inherent
power in the High Court to supervise
arbitrators. The system of arbitration is not ,
he says , a subordinate system of State
adjudication ; it is an entirely private system
‘judicature ' I suppose is a
of adjudication
better word
arising by the consent of the
parties. The only power of the Court to
intervene is the statutory power which is
contained now in the Arbitration Act , 1950,
and was of course previously contained in
various other arbitration and civil procedure
Acts. That , I think , is right . Furthermore ,
this country is, as far as I know , in the van
of controlling arbitrations. It is one of the
classic objections to arbitration in this
country , from the point of view of those
who do not have the advantage or
disadvantage of being natives , that there are
limited powers for the Court to intervene ,
whereas many foreign merchants and
ship-owners consider that it would be very
much more satisfactory , having resorted to
private arbitration , that there should be no
such power . The powers of the Court in
England and Wales are indeed much greater
than they are in Scotland , where you
cannot , as far as I know , obtain the
statement of a special case for the opinion of
the Court .
Against that background , I think that I ought
to hesitate for a long time before I took a

— —

decision which would have the effect of
extending the jurisdiction beyond the limits
which it has always been understood to
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have . Of course , if it is plain that I have
jurisdiction , the mere fact that my
predecessors for 100 years or so have failed
to detect it should not deter me from
exercising it. But I am quite satisfied that
there is no such jurisdiction . I agree with Mr
Staughton that there are arguments in favour
of the High Court having a general
supervisory jurisdiction . There are also , as I
have indicated , strong arguments against it .
But it is entirely a matter for Parliament to
decide whether or not the High Court should
have that jurisdiction , and it has not got it at
the moment .

Mr Staughton 's final submission is that his
suggested method of intervention is a much
less abrasive way of intervening than
waiting until Mr Davies has made his award
and then coming to the Court with an
application to set it aside or remit it on the
grounds that there has been a miscarriage of
justice or been misconduct on the part of Mr
Davies. Of course , I agree that this would
be a very much less abrasive way of doing
it . But the necessary power does not exist
and I am therefore unable to adopt that
course . ”
I appreciate of course that , according to
White J , the 1984 Act introduced the power
which Lord Donaldson found absent . AIM can
say is that if that is what the Act did in that
respect they ran completely counter to all
current trends . It will be necessary to return to
s 22 of the UK Act later .

My view that , subject to the requirements of
natural justice, an arbitrator has a free hand , is
supported by the provisions of s 14 of the Act .
His Honour conceded ( p 4 ) that , at least at first
sight , the section allowed arbitrators complete
freedom in the manner in which they will
conduct their proceedings .

The heart of the approach made by the
majority of the Court lies in the following
passage ( p 6 ):

—

The policy of the Act is, in my opinion ,
clear. It is to keep a tight hold upon
arbitrators in the course of their pre- trial and
trial procedures in those cases where the
exigencies call for strict compliance with
court rules by leaving arbitrators free to use
whatever procedures ‘they think fit in
uncomplicated informal arbitration . The
letter and spirit of the Act is such that it
“

*
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allows for such variations in approach to
procedures in simple arbitrations while
requiring strict compliance with the rules in
complex arbitrations. ”
With the greatest possible respect I can see
nothing in the “ spirit of the Act ” which
supports that view . So far as the letter of the
Act is concerned , it gives the parties the
greatest possible freedom in the conduct of
arbitrations. Even the requirements of s 22 may
be relaxed . The laws of evidence need not be
followed ( s 19 ). The sole requirement in the
“ letter and spirit" of the Act is the call of
natural justice which , whilst requiring that each
party have a proper opportunity of putting its
own case , and meeting the case for the other
party , does not regard adherence to court
procedures as necessary .
His Honour interpreted s 22 , which requires
that any question that arises in the course of
proceedings be determined “ according to
law", as including pre- trial questions. It is only
by equating the demands of natural justice with
court procedures that one can import into the
Act the obligations which the majority view
accept .

Central to his Honour 's view is the
proposition ( p 15 ) that s 47 has no work to do
unless it is an expression of the court 's
supervisory role in procedural matters. To take
the view that adoption of court procedures is
not mandatory does not , as His Honour
suggests, leave s 47 having no work to do
“ other than the work of authorising the Court
to make interlocutory orders where arbitrators
‘run off the procedural rails'
With the
greatest possible respect that is not the purpose
of s 47.

To take one example it is the section which
gives power to the Court to grant a Mareva
injunction in aid of an arbitration . In
Construction Engineering ( Aust ) Pty Limited v
Tamhel ( Australasia ) Pty Limited ( 1984 ) l
NSWLR 274 Clarke J relied on the inherent
power of the Court at a time before the Act
came into force. Section 47 seems a more
secure foundation . In Mowbray College v
Exhibition Design & Constructions Pty Limited
( in licj ) ( l 987 ) 5 ACLC 478 Nathan J held that
the section supported an order for security for
costs. The section was also relied on for that
purpose by O’ Brvan J in Nasic v Dimovski
( 1988 ) VR 94 ( cf 63 ALJ 210 ). More to the
© 1992 CCH International

/

2-6-91 imperial

Leatherware Co Pty Ltd v Maori & Macellino Pty Ltd
(1991) 1 ADRD (Asia Pacific) H 80 010 ( Rogers CJ Comm D)

•

gQ

-

point , in Johnson v Maori & Marcellino Pty
Limited ( unreported 8 June 1990) Cole J , after
a careful consideration of the question , held
that s 47 conferred the necessary power to give
security for costs. ( Brownie J assumed the
existence of the power to order security for
costs pursuant to s 47 in Wanari Pty Limited v
Mercy & Sons Pty Limited ( unreported 15
March 1991 ). ) In other words , the section gives
the Court power to make ancillary orders of the
first importance. In Proprietors of Strata Plan
3771 v Travmina Pty Limited ( 1989) 4 BCL 91
Bryson J held that s 47 gave power to stay
arbitration proceedings pending the resolution
of proceedings in the Court . I would have some
reservations about that conclusion .

The view of White J is that , accepting that
the Act makes the final award difficult to
challenge , nonetheless it subjects to court
supervision the conduct of arbitrations both
pre-hearing and during the hearing . At the heart
of his Honour’ s view is the statement that
(P 10):

Next His Honour took the view that a
remitter under s 43 is made available only prior
to the making of an award because s 38(3)( b)
specifically provides for the power to remit
after an appeal . So to view s 43 is to fall into
conflict with the provisions of s 22 of the
United Kingdom Act which deals with
remission where there may have been a
procedural mishap but not of the kind
envisaged by His Honour’s judgment.
Section 22 provides simply that “ in all cases
of reference to arbitration , the High Court or a
judge thereof , may from time to time remit the
matters referred , or any of them , to the
reconsideration of the arbitrator or umpire ” .
In Atlantic Lines & Navigation Co Inc v
Italmare SpA ( The Apollon ) ( 1985) 1 Lloyds
Rep 597 Webster J said ( p 599):

—

—
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Court of Appeal in CBI NZ Ltd v Badger
Chiyoda ( 1989) 2 NZLR 669.

“ As has been pointed [out] in the 19th and
20 th editions of Russell on Arbitrators, 20th
Ed . , p. 284-

“ I am constrained by the facts that sections
4 and 44 have so deeply and pointedly
justice
entrenched
into
procedural
arbitration proceedings and made a breach
so serious in its potential for removal of
arbitrators to hold that a legislative intention
must be inferred to grant supervisory
jurisdiction to the court . ”

Even accepting that proposition , for the
purposes of discussion , it still begs the question
what is the “ procedural justice ” which the
arbitrators are required to afford . It is natural
justice . There is nothing in the requirements of
natural justice which call for interference by the
court in relation to pleadings or discovery .
His Honour then suggests that it is preferable
to have applications for review of procedural
matters and remissions under s 43 coupled with
the court 's directions, rather than a regime of
universal correction of breaches of the
requirements of the Act by removal . That is a
question begging statement. It assumes that
there can be removal for breaches of the type
envisaged by His Honour.
His Honour appeals to the authority of the
English Court of Appeal in Czarnikow v Roth ,
Schmidt & Co (1922) 2 KB 478 at pp 485-487
( p 14) as support for his view . It is respectfully
suggested that the authority of that decision has
not survived the decision of the New Zealand

’

4J

never-ending war between
two irreconcilable principles, the high
principle which demands justice though
the heavens fall , and the low principle
which demands that there shall be an end
to litigation .’

‘There is a

The editors express the view that in the
Arbitration Act 1979, the United Kingdom
may have veered towards the low road ...
Therefore , although their Lordships House
in The Nema , was not specifically
considering s. 22 of the Act of 1950, that
passage , in a speech with which all of their
Lordships agreed , leads me to conclude,
that , in the light of the authorities I have
mentioned , the weight of authority favours
Mustill and Boyd ’ s ‘more restrictive view’ ,
and that I only have a discretion to remit the
award on one of the four grounds listed in
Montgomery Jones & Co. v. Liebenthal &
Co . 78 L. T. 406, unless it appears that I
have a discretion to remit it on some
additional grounds , either because of the
authority of some superior court which
binds me, or because in the interests of
consistency I consider that I should follow a
previous decision at first instance. ”

The decision of a superior court
contemplated by Webster J has now come to
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hand in MF King ( Holdings ) Pty Limited v
Thomas McKenna Limited ( unreported 20
December 1990). In this case an Award had
been delivered . The Court held that the
jurisdiction under s 22 is wholly unlimited .
Quoting from an earlier judgment of his own
Lord Donaldson MR said:
“ Section 22 empowers the court to remit an
award to an arbitrator for reconsideration . It
provides the ultimate safety net whereby
injustice can be prevented , but it is subject to
the consideration that it cannot be used
merely to enable the arbitrator to correct
errors of judgment , whether on fact or law ,
or to have second thoughts , even if they
would be better thoughts , (emphasis added ).

—

The philosophy underlying this statement of
law as I saw it then , and as I still see it , is
that the great distinguishing feature between
litigation and arbitration is that parties
voluntarily submit to the latter system of
disputes resolution , save when it is imposed
by statute , and as part of that choice
can stipulate who shall be the judges
and the procedures to be adopted . As
a consequence , it is not unreasonable ,
although the matter can be more politely
expressed , to require them to accept those
judges and those procedures ‘warts and all ' .
On the other hand , arbitration is not entirely
a private matter, because the state stands in
the background as the ultimate enforcer of
the resulting award , either by means of
Section 26 of the Act or as a result of an
action on the award . In exercising a
discretion under Section 22, the courts must
never lose sight of this fundamental
distinction or of the ultimate involvement of
the state .
Another distinction which has to be borne in
mind is that in litigation there is a right of
interlocutory appeal at every stage , subject
only to restrictions as to time and the need
to obtain leave . By contrast in arbitration ,
subject to certain exceptions such as the
power to remove an Arbitrator for bias , any
intervention by the court can only occur after
the award has been made . This is not
accidental , but stems from the fact that the
parties have chosen to adopt an extracurial
system for the resolution of their disputes . If
the courts are not intended to intervene at
the time to correct what they might perceive

P0-010

to be errors in the conduct of the arbitration ,
a fortiori they should not intervene
retrospectively after the award has been
published . ...

In so expressing myself I am not seeking to
define or limit the jurisdiction or the way in
which it should be exercised in particular
cases, subject to the vital qualification that it
is designed to remedy deviations from the
route which the reference should have taken
towards its destination ( the Award ) and not
to remedy a situation in which , despite
having followed an unimpeachable route ,
the arbitrators have made errors of fact or
law and as a result have reached a
destination which was not that which the
Court would have reached . This essential
qualification is usually underlined by saying
that the jurisdiction to remit is to be
invoked , if at all , in relation to procedural
mishaps or misunderstandings. This is,
however , too narrow a view since the
traditional grounds do not necessarily
involve procedural areas. The qualification
is however, of fundamental importance .
Parties to arbitration , like parties to
litigation , are entitled to expect that the
arbitration will be conducted without
mishap or misunderstanding and that ,
subject to the wide discretion enjoyed by the
Arbitrator, the procedure adopted will be
fair and appropriate . What they are not
entitled to expect of an Arbitrator any more
than of a judge is that he will necessarily
and in all circumstances arrive at the ‘right ’
answer as a matter of fact or law . That is
why there are rights of appeal in litigation
•
and no doubt would be in arbitration were it
not for the fact that in English law it is left
to the parties , if they so wish , to build a
system of appeal into their arbitration
agreements and few wish to do so ,
preferring ‘finality’ to ‘legality’ , to adopt
Lord Diplock’ s terminology . ” (emphasis
added )
I need hardly emphasise the conflict between
the approach of the Master of the Rolls and
White J . It is undesirable that I express any
views on the applicability of the English
decisions to the Uniform Act. If I may say so,
without offence , the questions involved in the
case have not been argued in any depth . Indeed
it was only when I referred Counsel to the
South Australian decision that any submissions
© 1991 CCH International
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were addressed with respect to it. This is not
said by way of complaint but merely to explain
why it is undesirable that I express any further
views on what are on any view difficult and
very important questions.
If one were to construe s 43 in the manner
indicated by the majority of the South
Australian Court , it would be fatal ito the
applicant 's case in the present instance . Here
the Interim Award has been delivered . On the
majority view the only remedy available to the
plaintiff would be pursuant to Leave to Appeal
and by way of s 38 . If s 43 were to be
construed in the way suggested by the recent
English decision then again the Summons ought
to be dismissed . The difficulty , if any , has been
the result of the way the parties sought the
determination of the Arbitrator and the
circumstances do not call for an order .
Ultimately though the situation appears to me
to be this . The Act relevantly provides three
gateways for Court participation , to use a
neutral phrase , in arbitrations. The principal
one , subject to exclusion by agreement of the
parties , is the highly circumscribed provision
for appeal on questions of law provided by s
38 . The second is the opportunity to remit
matters under s 43 where it is necessary to
correct some injustice in the sense explained by
Lord Donaldson in King . The third is the
removal of an arbitrator for misconduct . What
the Act does not permit is what the plaintiff
seeks to do in the present case . Instead of
confronting the heavy burden cast upon an
applicant for leave to appeal on a question of
law , it seeks to outflank that burden by resort to
s 43. The Court will not allow the finality
called for by the Act to be infringed by this
device (cf Bulk Oil ( Zug ) AG v Sun International
Limited ( 1984) l Lloyds Rep 431 at p 533).
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I have earlier mentioned that there was
another important decision on s 43 apart from
the Full Court of South Australia. The decision
is by Giles J in Allgold Foods Pty Limited v
Conagra International ( Australia ) Pty Limited
( unreported 11 July 1990 ) . His Honour was
considering a Summons for leave to appeal , to
remit an Award under s 43 and to set aside an
Award pursuant to s 42 for misconduct by the
arbitrator . After dismissing the application for
leave to appeal His Honour referred to the
decision of the English Court of Appeal in
Moran v Lloyd ' s ( 1983 ) 2 QB 542 and said:

—

“ ‘.. . in order to make it clear to all who are
concerned in and with arbitration that
neither s 22 nor s 23 is available as a back
door method of circumventing the
restrictions of the court 's power to intervene
in arbitral proceedings which have been
created by the Act of 1979. '

Sections 22 and 23 correspond to ss 43 and
42 respectively in the Act , and the comment
there made is entirely appropriate in the
present case .
Where leave to appeal on a question or
questions of law arising out of the award has
been refused , and where the court has
refused to set aside the award on the
grounds of misconduct , the award should
not be remitted pursuant to s 43 of the Act
as a back door method of agitating the
matters on which the plaintiff had
unsuccessfully relied for those purposes."

It is of the utmost importance that the
principle stated by His Honour be given effect .
The Summons is dismissed . I order the
plaintiff to pay the defendant 's costs.
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[H 80 011] ACME METAL WORKS LTD v SHUN SHING CONSTRUCTION AND

ENGINEERING COMPANY LTD
Supreme Court of Hong Kong, High Court
Judgment delivered 16 July 1990
Full text of judgment below

—

—

—

Subcontractor and
Delay of prosecution
Arbitration Termination of proceedings
Lengthy delays arising during the
construction firm referring a dispute to arbitration
Further delays arising due to a solicitor
nomination and acceptance of an arbitrator
Witnesses for the subcontractor
swapping between the firms representing each party
Subcontractor commencing proceedings to have the
unavailable due to the delays
On what
Subcontractor claiming a delay in prosecution
arbitration terminated
grounds can the Court terminate arbitration Whether the delays were inexcusable’ '
Hong Kong Arbitration
Whether the arbitration proceedings should be terminated
Ordinance , sec 29A .
A construction firm and a subcontractor were engaged in a dispute concerning the design
and construction of certain works under a subcontract. The construction firm commenced
court action , but consented to a stay of proceedings and submitted the dispute to arbitration as
provided for in the subcontract.

—

—

—

—

—

—

4 4

—

—

—

Two months after the construction firm withdrew its court action, its advisers wrote to the
subcontractor asking for an arbitrator to be nominated. The subcontractor replied with a
nomination Four months later the exchange of nominations ceased with the construction firm
nominating an arbitrator.

.

Three months later the construction firm’s advisers sent to the subcontractor renegotiated
arbitrator’s terms and asked for the number of witnesses they would present and the length of
its case. The subcontractor replied and also requested the same details The nomination of the
arbitrator by the construction firm was not mentioned. Ten months later the construction firm
sought confirmation of its nominated arbitrator The subcontractor accepted the nomination
Two months later the subcontractor questioned the arbitrator’s terms and fees.

.

.

.

Meanwhile, a solicitor for the construction firm left and joined the subcontractor’s
advisers This held up proceedings for a year while the parties tried to resolve the conflict of
interests issue

.

.

Finally , the subcontractor applied to the High Court under sec 29A of the Hong Kong
Arbitration Ordinance to have the proceedings terminated due to the delay in prosecution The
subcontractor claimed the above circumstances represented an “ inordinate and inexcusable’’
delay and that because many of its witnesses were unavailable as a result of the delays it would
have suffered “ serious prejudice ”

.

.

The construction firm challenged the claims and submitted that as the limitation period
for claims had not expired the arbitration should not be terminated.

Held: application denied.
1 The intention of the legislation was to apply to the termination of arbitration
proceedings under sec 29 A(3), the principles that applied to the dismissal of civil proceedings
for want of prosecution. The authorities on dismissal of civil proceedings for want of
prosecution apply equally to the termination of arbitration proceedings under the Arbitration
Ordinance.
2 The four and three- month delays in the nomination of an arbitrator were not devoid of
action. The further ten month delay may have been excused due to the nomination of the
arbitrator being overlooked by the subcontractor’s advisers As to the year lost over the
movement of a solicitor from one party to the other, this was a sufficiently serious matter for
•

.

.
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-
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the construction firm’ s advisers to have been concerned about . Therefore the Court found no
delay of an inexcusable nature .
3. The primary matter in dispute appears to have been the design of which there must have
been drawings. The employees of the subcontractor may have been able to help , but the
indications did not point to anything like serious injustice or denial of a fair trial in consequence
of them not been available .
4. Although the issue was not determinative the Court found that irrespective of when the
limitation period commenced the period of limitation had expired and did not assist the
construction firm ’s case.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

J Scott ( instructed by Ignatius Wong & Co ) for the plaintiff .
S Westbrook ( instructed by JSM for the defendant .
Before : Nazareth J .

Nazareth J: This judgment is delivered in
open court in response to Counsel 's suggestion ,
there apparently not have [ sic ] been any earlier
case concerning the principles applicable to the
termination of arbitration proceedings under
section 29 A of the Arbitration Ordinance (Cap.
341 ).

This is an application made by originating
summons taken out by the Plaintiff for
termination of arbitration proceedings and an
order prohibiting the Defendant from
commencing further arbitration proceedings in
respect of the same matter . The underlying
facts are these. The Defendant ( “ Shun Shing")
was the main contractor for the construction of
the Shun Lei Chuen Cinema . The Plaintiff was
subcontractor for the supply and installation of
a curtain wall in the cinema building . The work
was commenced in April 1979 and completed
in December 1980 . The certificate of practical
completion of the main contract was issued in
January 1982.

About 1983, a dispute arose between the
Plaintiff ( “ Acme ” ) , Shun Shing , and the Hong
Kong Housing Authority about whether the
curtain wall leaked and was improperly
installed , as contended by Shun Shing . Acme
denied this saying that what was defective was
the design , for which it was not responsible.
Nevertheless, in March 1984 it extended the
defects maintenance period under the
subcontract to 31 st December 1984, because , it
says , it wished to maintain its reputation . The
leakages continued . In accordance with the
subcontract Shun Shing then sent a notice to

.
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Acme terminating the subcontract on 21 st
December 1985.
On the 24th January 1987 , Shun Shing
issued a writ . However, the subcontract
contained an arbitration clause and Shun Shing
consented to a stay of the proceedings in March
1987 . Then there followed some desultory
action and exchanges between Shun Shing and
Acme . No appointment of an Arbitrator has yet
been made . Ultimately on 8th January 1988,
Acme initiated the present proceedings by filing
its originating summons. Section 29 A under
which Acme makes its application is in the
following terms:
29 A ( 1 ) In every arbitration agreement ,
unless the contrary be expressly provided
therein , there is an implied term that in the
event of a difference arising which is
capable of settlement by arbitration it shall
be the duty of the claimant to exercise due
diligence in the prosecution of his claim .
( 2 ) Where there has been undue delay by a
claimant in instituting or prosecuting his
claim pursuant to an arbitration agreement ,
then , on the application of the arbitrator or
umpire or of any party to the arbitration
proceedings, the Court may make an order
terminating the arbitration proceedings and
prohibiting the claimant from commencing
further arbitration proceedings in respect of
any matter which was the subject of the
terminated proceedings.
( 3 ) The Court shall not make an order under
subsection ( 2 ) unless it is satisfied that
( a ) the delay has been intentional and
contumelious; or
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(b) (i) there has been inordinate and
inexcusable delay on the part of the
claimant or his advisers; and
(ii) that such delay will give rise to a

substantial risk that it is not possible
to have a fair trial of the issues in the
arbitration proceedings or is such as
is likely to cause or to have caused
serious prejudice to the other parties
to the arbitration proceedings either
as between themselves and the
claimant or between each other or
between them and a third party .
(4)

...

Unlike the greater part of the Cap. 341,
section 29 A( 3 ) is new and is not derived from
the United Kingdom Arbitration Act, which
does not have a corresponding provision. But it
can manifestly be seen to adopt the principles
on which the inherent jurisdiction of the High
Court to dismiss an action for want of
prosecution laid down by the Court of Appeal
in England in the MeAlpine cases [ l968] 2
Q.B. 229, is exercised. Those principles were
recognised by the House of Lords in Birkett v .
James [ 1978 ] A .C. 297 as being correctly set
out in the Supreme Court Practice 1976.
Indeed, section 29 A(3 ) is, as nearly as
possible, identical to their Lordships'
formulation of those principles. Accordingly it
seems clear that the intention of the legislation
is to apply to the termination of arbitration
proceedings under section 29 A( 3), the
principles that apply to dismissal of civil
proceedings for want of prosecution. I should
add that this also accords with Counsel ' s view
of the position. Accordingly in my judgment,
the authorities upon dismissal of civil
proceedings for want of prosecution apply
equally to the termination of arbitration
proceedings under section 29 A( 3 ).
I turn then to the submissions of Counsel. Mr
John Scott for the Plaintiff submits, first, that
there has been inordinate and excusable delay
on the part of Shun Shing' s advisers; and,
second, that the delay is such as is likely to
cause serious prejudice to Acme.
The following are the facts relied upon in
of and in opposition to those
contentions. Beginning first with inordinate and
inexcusable delay, on 2nd May 1987, some
2 months after Shun Shing’s action was
commenced, Shun Shing' s solicitors ( “ JSM")
support

H80-011

sent a letter marked urgent to Acme ' s solicitors
(“ IW ” ) in effect asking for an Arbitrator to be

nominated. On l l t h May 1987, IW replied
with a nomination. After an exchange of
different nominations on each side ending with
one made on 19th June, nearly 4 months later,
on 15 th October 1987, JSM nominated Mr.
Mumford Q.C. setting out his terms. On 25th
January 1988, some 3 months later, JSM sent
re-negotiated terms and raised the matter of the
number of Acme 's witnesses and the length of
its case. IW replied on 1 st February 1988
stating that it had 2 witnesses, its case would
take 2 days and seeking corresponding details
from Shun Shing. The matter of Mr.
Mumford' s nomination was not mentioned.
Some 10 months later on 22nd November 1988
JSM faxed IW seeking written acceptance of
Mr. Mumford’s revised terms. This, IW
provided by fax next day the 23rd November,
at the same time repeating its request of 1st
February for Shun Shing’s details. On 23rd
February 1989, IW wrote at length on Mr.
Mumford' s terms, as to how the fees should be
split, and how the client should put them in
funds and that no reservation should be made
until it was ascertained that Mr. Mumford and
the witnesses were available .
About that time Mr. Charles Yuen, an
assistant solicitor with JSM, who was handling
Shun Shing's case, left JSM and joined IW .
JSM was concerned about a conflict of interest
and a whole year was lost in the matter being
resolved.

On the 16th November, JSM informed IW
that they were ready to proceed. On 8th
January 1990 Acme took out its originating
summons.
Mr. Scott contends that the above delays
cumulatively were inordinate and compounded
Shun Shing’s delays that occurred before it
filed its own action. Undoubtedly there were
delays, but given the circumstances I do not
think they could be said to be inordinate,
notwithstanding that the carriage of the
proceedings rested with Shun Shing. The
4 month and 3 month delays in nomination of
an Arbitrator between June 1987 and January
1988 were not devoid of action during the
former, when Mr. Mumford was decided upon
and his terms secured, and in the latter, when
re-negotiation was completed. The 10 month
delay following IW ' s letter of 1 st February
1988, might in part, I think , be excused by the
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nomination of Mr . Mumford being overlooked
by IW . As to the year lost in relation to Mr .
Charles Yuen , that was a sufficiently serious
matter for JSM to be concerned about. For
those same reasons 1 do not think the delay
could be said to be inexcusable.
As to whether such delay ( whether inordinate
and inexcusable or not ) is likely to cause
serious prejudice to Acme , it is deposed by one
of IW 's assistant solicitors that Acme 's Senior
Project Manager, and Assistant Project
Manager associated with the installation of the
curtain wall , the Project Manager since 1987
and finally the General Manager who inspected
the building , have all since 1985 left Acme and
that 2 of them are abroad . However, it is not
stated when they left , whether their whereabouts are known or not and that they are
unavailable . It is also deposed that the building
is now relatively old on Hong Kong standards
and clearly would have begun to suffer wear
and tear , but Acme has an expert’s report on
the curtain wall and the leakage problem , with
photographs. In that context no suggestion is
made that aging or wear and tear have
complicated the preparation of the report.
Besides, the matters in contention , e.g. the
design which apparently is Acme’ s main point
in defence , must be reasonably well
documented ; certainly Acme appears to have its
drawings .

It is of significance that when IW , in
February 1989 , stated they only intended to call
2 witnesses on behalf of the Plaintiff , they
made no complaint that there was any difficulty
about witnesses or any potential prejudice from
witnesses leaving .
Mr . Scott was severely critical of IW ’ s
concern about securing the Arbitrator 's fees and
suggested that such undue concern contributed
to inordinate delay . However , the suggestion
that the Arbitrator 's fees be secured , clearly
emanated from IW . Moreover , I do not think a
great deal of time would have been saved by
proceeding to appointment of the Arbitrator
ahead of securing the Arbitrator 's fees , for that
would have had to be done that [ sic ] before he
commenced the arbitration proceedings .

Although the 4 employees who have left may
have been able to help , the indications do not
point to anything like serious injustice or denial
of a fair trial in consequence.
Doyles Dispute Resolution Practice — Asia
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Accordingly in my judgment the Plaintiff 's
application must fail .

However , there is one other submission
made by Mr . Westbrook for the Defendant that
I think I ought to deal with . It is this. In the
McAlpine cases, the irrelevance of the
expiration of the limitation period was left
undecided , as Lord Diplock pointed out at
p. 319C of Birkett. He then went on at p . 322 D
to say:
“ I am of opinion that the fact that the
limitation period has not yet expired must
always be a matter of great weight in
determining whether to exercise the
discretion to dismiss an action for want of
prosecution
where
no question
of
contumelious default on the part of the
plaintiff is involved , and in cases where it is
likely that if the action were dismissed the
plaintiff would avail himself of his legal
right to issue a fresh writ , the non -expiry of
the limitation period is generally a
conclusive reason for not dismissing the
action that is already pending . ”
Lord Simon and Lord Edmund - Davies
agreed , the latter adding at p . 334 B :
“ I respectfully concur with my noble and
learned friend , Lord Diplock . that , where
there appears any likelihood that a plaintiff
will issue a second writ , the case must be
quite exceptional (and difficult to imagine )
where the court should within the limitation
period dismiss an action simply for want of
prosecution . ”

In the context of the foregoing dicta , Mr .
Westbrook submits that the limitation period in
respect of Shun Shing 's claim has not yet
expired and that accordingly the arbitration
ought not to be terminated . In substance he
submits that since Acme extended the defects
maintenance period to 31 st December 1984. the
subcontract could not have expired before then .
On the other hand , Mr. Scott submits that the
limitation period began to run from the date of
completion or purported completion of the
sub-contract , i .e. the installation of the curtain
wall , which he says on the evidence was about
December 1980 and certainly no later than
January 1981 when the certificate of practical
completion
was
issued .
The
defects
maintenance period which ordinarily would be
one year after the completion of the contract ,
he submits , does not operate to defer the date of
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completion of the subcontract . He relies upon
the following passage in the Fourth Edition of
Keating 's Engineering and Building Contracts
at p . 165:
“ Actions must be brought within six years
of the date of the cause of action accruing
... Time runs from the date of breach of
duty and not from its discovery . In the case
of a contractor who is liable under an entire
contract to complete works the limitation
period in respect of defect runs, it is
submitted , from the date of completion or
purported completion , and not from the
date, if it is earlier , when that part of the
works , the subject- matter of the defects,
was carried out ."

I confess that I do not find it very helpful . The
authorities cited in support of the second
sentence, which were not referred to by

Counsel , do not support it in the unqualified
way stated . And for the third sentence no
authority is cited! However whether time runs
from the date of the breach of the duty in not
installing the curtain wall efficiently (circa
1980 ) or when the damage manifested itself
( circa 1983) , the 6 year period has long
expired . I do not accept that the extension of
the defects maintenance period extended the
subcontract and so its completion to 31st
December 1984. I conclude that the period of
limitation has expired and does not avail the
Defendant . However , as I have said , the
application fails upon the first ground I
considered i .e. that it has not been shown that
there has been inordinate and inexcusable delay
or that such delay will give rise to a substantial
risk that it is not possible to have a fair trial . It
is accordingly dismissed .

I will now hear the parties as to costs.

[1180-012] ATTORNEY GENERAL OF HONG KONG v VIANINI LAVORI SPA
Supreme Court of Hong Kong, High Court
Judgment delivered 11 February 1991
Full text of judgment below

—

—
—

—

Parties referring dispute to
Stay of proceedings
Security for costs
Arbitration
arbitration
Procedural rules governing the arbitration give arbitrator the power to
Plaintiff instigating Court claim for security of costs
grant security for costs
Defendant applying to have Court proceedings stayed Whether the Court should grant
a stay of proceedings Hong Kong Arbitration Ordinance , sec 6 ; 6 A ; 14( 6 ) ; 34 .

—

—

—

—

A dispute arose concerning a building contract and was referred to arbitration . The
procedural rules that governed the arbitration provided that the arbitrator could consider
claims for security for costs.
The plaintifT applied to the Supreme Court for security for costs, pursuant to sec 14(6) of
the Hong Kong Arbitration Ordinance . The plaintiff claimed that the defendant had waived
the application of the procedural rules by not complying with the objection procedure outlined
in the arbitration rule that dealt with the “ Waiver of Rules” .
The defendant responded by arguing that:
(a ) the Court did not have jurisdiction to order security for costs;
(b)

the Court should stay the proceedings pending arbitration; or

(c ) the Court should exercise its discretion and refuse to make the order .

Held: judgment for the defendant .

1 . The matter of waiver was an issue for the arbitrator to decide and the Court could not
have exercised such a power.
2. The Court had jurisdiction to grant the order for security of costs sought , but it would
have been inappropriate to entertain the application having regard to the express wording of
the rule in which the parties had intended that such an issue would have been referred to the
arbitrator for determination . It would have been clearly unjust not to give effect to the
agreement made by the parties. ( Mavani v Ralli Bros Ltd ( 1973) 1 WLR 468, discussed . )
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3. Because the defendant held sufficient assets in the jurisdiction the Court would have
refused the plaintiffs submission regardless of the other grounds.
IHeadnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Jill Spruce ( Allen & Overy ) for the plaintiff .
Keith Hartley ( Masons ) for the defendant.
Before: Jones J .

Jones J: I have before me an application by
the Attorney General ( the plaintiff ) for security
for costs under section 14(6 ) of the Arbitration
Ordinance ( the Ordinance ) in an arbitration that
has been instituted by Vianini Lavori S . P . A .
( the defendant ) in which the sum of $2 ,886 , 250
has been claimed . The arbitration is fixed to
commence on the issue of liability on the 6th
May . There is also a cross summons, issued by
the defendant , for a stay of the proceedings
under section 6 of the Ordinance .
The facts emerge from the affidavits of Mr
Sutton , the plaintiff s solicitor and Mr Hill , the
defendant ’s solicitor .
The defendant is a civil engineering
contractor incorporated in Italy with its head
office in Rome . The defendant also has a
registered place of business in Hong Kong . The
defendant acted as the main contractor for the
Hong Kong Government in the construction of
the Junk Bay Tunnel and submitted claims to
Maunsell Consultants Asia Limited , the
engineer appointed under the contract. By a
decision dated the 24th August , 1989 , the bulk
of the claims were rejected . Pursuant to clause
86 of the General Conditions of Contract for
Civil Engineering Works ( 1985 Edition ) , the
defendant has referred the claims to arbitration
in Hong Kong and Sir Edward Eveleigh , who
lives in England , was appointed to be the sole
arbitrator .
The defendant resists the application on the
ground that there is no jurisdiction or in the
alternative that if this ground should fail that
the Court should exercise its discretion by
refusing to make an order . Jurisdiction has been
challenged under Rule 19 of the Lands and
Works Branch Model Arbitration Rules 1985
( the Rules ) , on the grounds that the application
should be made to the arbitrator. Rule 19 where
relevant reads:
“ 19 SECURITY FOR COSTS
(a ) If , upon the application of a party to
the arbitration after due notice to the

other parties, it appears to the Arbitrator
that a Claimant (or Respondent making a
Counterclaim ) may be unable to meet
any order for costs made against such
party in the arbitration the Arbitrator
must consider whether to make an order
providing for or securing payment of the
costs of the other parties which have
already been incurred or are still to be
incurred . Such an order shall not be
made unless it appears to the Arbitrator
to be just to do so.
( b ) ..

*

(c)

.

Mrs Spruce , counsel for the plaintiff ,
submitted that Rule 19 does not oust the
jurisdiction of the court . However there was
correspondence between the parties' solicitors
with regard to security prior to the issue of the
originating summons, in which the defendant
contends that they had all along believed that
any application would be made to the arbitrator
and not to the Court .

Nevertheless the plaintiff asserts that it
should have been clear that it was intended to
make the application to the court and relies
upon a waiver by the defendant in failing to
comply with Rule 20 of the Rules which
reads:

—

“ 20 WAIVER OF RULES
A party who in the opinion of the Arbitrator
knows or ought to have known that any
provision of or requirement under these
Rules has not been complied with and does
not submit a written objection to such non
compliance to the other party within 28 days
after such party knew or ought to have
known shall be deemed ( unless the
Arbitrator orders otherwise ) to have waived
the right to object to such non compliance."

—
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However , the matter of waiver is an issue for
the arbitrator to decide and does not , in my
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judgment , enable the Court to exercise such
power .
Mrs Spruce has drawn my attention to the
following cases Colonial Trustees ( Gibraltar )
Ltd v James Robertson Mullion & Ors , |l 96 l ]
HKLR 138; The Leslie Fay Companies
as
trading
Incorporation
Breckenridge
Sportswear Division v Cheerio Ltd , unreported
No . A4505 of 1989; Insurance Co of the State of
Pennsylvania v Grand Union Insurance Co Ltd
and Another [ 1988] 2 HKLR 541 ; Mavani v
Ralli Bros Ltd [ 1973J l WLR 468; Hudson
Strumpffabrik GmbH v Bentley Engineering Co
Ltd [ 1962 ] 3 All ER 460; Yee Sang Metal and
Building Supplies Co Ltd v Shanghai Jin Jiang
Shipping Corporation Ltd ( l 991 ) l ADRD
( Asia
Pacific ) H 80-009; Standard Civil
Engineering Co v Attorney General ( 1986)
HKLR 1142; Kohn v Rinson & Stafford ( Brod )
Ltd ( 1947 ) 2 KB 839 and Porzelack K .G . v
Porzelack ( UK ) Ltd ( \ 9 S 1 ) 1 All ER 1074.
In particular , she has relied upon the Mavani
case where at page 472, Kerr , J said:
“ It is settled law that unless a submission to
arbitration expressly empowers an arbitral
tribunal to order security for costs the
tribunal has no such power."
Mr Hartley , for the defendant , submits that
as the defendant is an overseas company , the
arbitration is a non-domestic arbitration within
the meaning of section 6A(3) of the Ordinance,
so that the proceedings should be stayed under
Section 6. Section 6 A has now been revoked ,
but by virtue of the transitional provision set
out in section 34 of the Ordinance still applies
to the present proceedings. Section 6A( 3)
provides:
“ (3) In this section ‘domestic arbitration
agreement ' means an arbitration agreement
which does not provide , expressly or by
implication , for arbitration in a State or
territory other than Hong Kong and to which
neither
(a ) an individual who is a national of , or
habitually resident in , any State or
territory other than Hong Kong; nor
( b) a body corporate which is incorporated in , or whose central management
and control is exercised in , any State or
territory other than Hong Kong,
is a party at the time the proceedings are
commenced ."

.

.

•

—

—

—
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Upon a construction of the sub-section , 1 am
satisfied that the present arbitration is a
non -domestic arbitration as the defendant is an
overseas corporation .

Mr Hartley also relies upon Mavani and
emphasised a passage also cited by Mrs Spruce
at page 473 when Kerr J . had this to say:

—

“ In my view the jurisdiction of the Court

under R .S .C . Ord : 23 is not ousted by a
provision such as rule 6(a ). This is not to
say that the parties cannot incorporate into
their agreement or submission to arbitration
provisions which would make it obviously
unjust in all the circumstances to order
security . If , for instance , a contract
provided that in the event of proceedings
neither party will apply for security , then
although the court would still technically
have jurisdiction to exercise its discretion
under Order 23, it would obviously decline
to make the order because in the face of the
agreement of the parties it would be unjust
to do so. The question whether or not there
should be security for costs is one which
only affects the parties inter se, not the
administration of justice in general . The
court would therefore in my view give effect
to any clear agreement between the parties
which regulated that question ."

I accept that the court here has jurisdiction ,
but I am quite satisfied that it would be
inappropriate to entertain the application having
regard to the express wording of Rule 19 in
which the parties intended that such issue
would be referred to the arbitrator for
determination . It would be clearly unjust not to
give effect to the agreement made by the parties
particularly as the Rules were prepared by the
plaintiff as Standard Rules for parties
contracting with the Hong Kong Government .
With regard to the second ground of
objection that of discretion , the defendant has
submitted there are sufficient assets within the
jurisdiction . This includes the requirement of
the Hong Kong Government for the defendant
to maintain a minimum working capital in
Hong Kong of $4.7 million . Reference was
also made to certain credit lines available to the
defendant , a contract for the construction of a
sewage tunnel at Tolo Harbour that is said to be
worth $157 million and an award of damages
which is due to be made in favour of the
defendant later this year . The amount of
© 1991 CCH International
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working capital alone is more than sufficient to
cover the amount of security that has been
claimed although I have not heard any
argument on quantum .
Although Mrs Spruce mounted an argument
that the plaintiff would not have a right to set
off for monies payable under other contracts, I
am unable to agree for such monies would
clearly form part of the defendant’ s assets
against which any unpaid judgment could be
enforced . The assets available in Hong Kong in
any event exceed the amount sought by way of
security .

If I had rejected the defendant 's first
submission , I would , in any event , have
exercised my discretion in refusing the
application on the second ground as there arc
sufficient assets within the jurisdiction . In view
of my decision it is unnecessary for me to
consider the other matters that were raised .
The summons of the plaintiff will , therefore ,
be dismissed with costs. There will be an order
in terms of the defendant’ s summons for a stay
with costs.

[1( 80-013] ATTORNEY GENERAL OF HONG KONG v WANG CHONG

CONSTRUCTION CO LTD
Supreme Court of Hong Kong, High Court
Judgment delivered 16 October 1990
Full text of judgment below

—

—

—

Arbitration
Arbitration agreements
Arbitrator' s jurisdiction Stay of proceedings
Powers of Court to stay proceedings Government building agreement providing for
initial determination of dispute by an architect “ nominated" by the parties
Dispute
referred to arbitration if architect failing to resolve the dispute Government seeking to
have a matter determined by an architect it assumed was ‘‘nominated' ' Architect failing
to determine damages
Government seeking to appoint arbitrator
Contractor
challenging validity of the architect ' s determination and the referral to arbitration
Contractor seeking declaratory relief
Government seeking to have action stayed
Whether there was a valid decision by the architect Whether proceedings can be stayed
pending arbitration Hong Kong Arbitration Ordinance , sec 6 .

—

—

—

—

—

—

—

—

— —

——

The contractor constructed a number of housing blocks for the Hong Kong Government .
A maintenance certificate and a final payment certificate were issued by the Government on the
completion of the works.
Some years later the government housing authority discovered that the concrete used in
the construction had been inadequately prepared , resulting in a diminished life expectancy for
the buildings. The Government wrote to the contractor stating that it was about to commence
proceedings for damages so as to avoid the time bar on such claims. The parties agreed ,
however, to waive the application of the limitation period .

The agreement provided for the referral of certain disputes to a “ nominated ” architect.
If this person failed to resolve the matter the dispute was to be referred to arbitration. Pursuant
to this clause the Government submitted the matter for determination by an architect in the
Architectural Services Department on the basis that he was the “ nominated ” architect under
the contract.
The architect resolved the matter lin favour of the Government, but did not make a
determination with regards to the quantum of damages. The Government filed a writ seeking
damages. The contractor claimed that the lack of notice provided by the Government in
relation to the writ breached the limitation “ waiver” agreement. The Government then
applied to the Court for the appointment of an arbitrator.
The contractor responded by submitting the following principal arguments.
1 . There was no valid architect’s decision by reason that:
Doyles Dispute Resolution Practice — Asia
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(a) the powers of the architect under the contract had ceased to exist;

of government functions the architect who determined the issue
was not the “ nominated ” architect under the contract;

( b ) due to reorganisation

the issuing of the maintenance certificate was conclusive in relation to the adequacy of
the works; and
( d ) the matter referred to the architect was an “ excepted ” matter and not capable of being
referred to the “ nominated ” architect under the agreement.
2. If the Government was entitled to pursue its claim then the contractor could put foward
a limitation defence .
The Government replied by taking out a summons to have the claims of the contractor
stayed pending arbitration , pursuant to sec 6 of the Hong Kong Arbitration Ordinance .
Held : judgment for the contractor , application for stay dismissed .
1 . The was no valid architect’s decision upon which to base the request for arbitration.
This was because the architect was not the “ nominated ” one for the purposes of the agreement;
the maintenance certificate was conclusive as to the “ quality of materials and workmanship ” ;
and the dispute related to matters “ excepted ” from determination by the “ nominated ”
architect .
2. The findings concerning the validity of the architect’s determination made
consideration of some of the Government ’s claims for a stay pointless. A number of the other
claims the Government sought to stay related to the jurisdiction of the arbitrator . These claims
could not have been stayed in accordance with the well-established principle that no arbitrator
could determine his own jurisdiction .
Also , the Government by appearing and consenting to a court order directing that the
contractors originating summons be heard in chambers , had taken a step in proceedings
thereby rendering itself ineligible for a stay under the express terms of sec 6 of the Arbitration
Ordinance.
3. The Court did not address the declarations sought in respect of the limitation issue.
(c)

IHeadnote by the CCH INTERNATIONAL LEGAL EDITORS ]
M Thomas QC & D Mitchell ( instructed by the Crown Solicitor ) for the applicant .
R Jackson QC & P Tong ( instructed by McKenna & Co ) for the respondent .
Before: Nazareth J .

Nazareth J: By Contract No. 66 of 1973
( ‘‘the Contract ' * ) dated the 26th November

1973 between the Government and the Wang
Chong Construction Company Limited (‘‘Wang
Chong") , the latter agreed to construct Blocks
2 , 3 , 4 and 5 of the Lek Yuen Estate , at Shatin .
Construction was certified as having been
completed on the 30th November 1976.

On 23rd June 1977 on expiration of the 6
months maintenance period the maintenance
certificate was issued , and 2 years later, about
the 15 th May 1979 , the final payment
certificate settled .

U80-013

Meanwhile the Housing Authority had been
established as a statutory corporation and it is
contended by Wang Chong , but disputed by the
Government , that the ownership of the 4 blocks
was vested in the Authority in 1982 and 1983.
At any rate in 1985, the Housing Authority
carried out its first and in August 1988 its
second structural investigation of the 4 blocks ,
particularly of the concrete . The results of the
first survey indicated a deficiency in the
strength and in the amount of cement in the
concrete , and those of the second corroborated
the results of the first .
As a result the matter was referred to the
Attorney General , and on 13th October 1988
© 1991 CCH International
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one of his officers, Mr Somerville, wrote to
Wang Chong informing it that the Government
believed it had sustained loss because of Wang
Chong 's failure to comply with the Contract ,
and that he had instructions to institute
proceedings prior to 30th November 1988, the
date on which the Government considered its
claim would become time barred .
On the 23rd November 1988 by an exchange
of letters between Mr Somerville and Mr Shaw
of Baker and McKenzie , Wang Chong 's
solicitors, it was agreed that limitation would
( “ the
be
waived
Waiver
Limitation
Agreement").
On the 22 nd of February 1989 , Mr
Somerville wrote to the Chief Architect ,
Division 3 of the Architectural Services
Department on the basis that he was at the time
of that letter , the “ Architect" within the
meaning of the Contract , detailing the
background and requesting him to determine
under clause 117 of the Contract:
(a ) whether Wang Chong had failed in the
performance of its contractual obligations;
( b ) whether he considered Wang Chong
should be liable to compensate Government
for its losses; and
(c ) whether Wang Chong should be liable to
compensate Government in the sum of
$23, 180,000 being the sum in a valuation
report he annexed .
On the 25th February 1988, 3 days later , the
Chief Architect , Mr Kwan , replied with his
determination that:
(a ) Wang Chong had failed in the
performance of its obligations;
( b ) Wang Chong was liable to compensate
Government for its losses; and
(c ) the valuation of losses annexed was
“ incapable of a full determination" by him
and that accordingly he made no
determination of it .
On the 27th February, Mr Somerville wrote
to Wang Chong outlining Mr Kwan 's
determination , stating that Government wished
to refer the dispute to arbitration for quantum of
damages to be determined , and requesting
Wang Chong to concur in the appointment of
an arbitrator. On the same day Government
also issued a writ endorsed with a claim for
damages for breach of the Contract .
Doyles Dispute Resolution Practice — Asia

80,423

On the 28th February , the next day , Mr
Shaw wrote to Mr Somerville stating that the
issue of the writ without 7 days' notice was a
repudiation of the Limitation
Waiver
Agreement , which repudiation Wang Chong
accepted .
On the 5th January 1990 , the Attorney
General took out an originating summons
seeking:
( 1 ) a declaration that the Limitation Waiver

binding
Agreement
remained
enforceable against Wang Chong; and
( 2 ) the appointment of

and

an arbitrator.

On the 21st February 1990 , Wang Chong in
turn took out an originating summons seeking
the following declarations:

•Pacific

“ 1 . (i ) A

declaration that the maintenance
certificate issued on or about 23 June ,
1977 by the architect under Public
Works Department Contract no . 66 of
1973 (‘the certificate ' ) constituted
conclusive evidence that the quality of
materials and workmanship used by the
applicant was as required by the
contract .

( ii ) A declaration that following the issue
of the certificate and the settling of the
final payment certificate , the architect
was rendered functus officio and was
therefore unable to issue any further
certificates or decisions under the
contract , in particular , any certificates or
decisions under clauses 115 or 117 .

2. A declaration that Mr P. L. Kwan is not
and never has been , the architect under the
contract.

3. A declaration that the purported decisions
contained in the letter dated 25 February ,
1989 from Mr P. L. Kwan (chief architect/3)
to Mr Kenneth Somerville (senior crown
counsel ) did not fall within clause 117 of the
contract , since they related to excepted
matters , as defined in clause 115.
4. ( i ) A declaration that the letter dated 25
February , 1989 from Mr P.L. Kwan to
Mr Kenneth Somerville was not issued
pursuant to clause 115 of the contract ;
alternatively , that the respondent is
estopped from relying on that letter as a
decision given under clause 115.

1J80-013
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declaration that in the absence of

any decision under clause 115 of the
contract , the respondent is not entitled to
recover against the applicant in respect
of any allegation that the quality of the
materials or workmanship was less than
that required by the contract .

5. A declaration that the letter dated 25
February , 1989 from Mr P . L . Kwan to Mr
Kenneth Somerville:
or contain any
valid decision of the architect , whether
given under clause 115 or clause 117 of
the contract ; and/or
( i ) does not constitute

( ii ) was not served upon the applicant

and/or respondent as required by clause
115 and/or clause 117 and/or clause 118.
6. ( i ) A declaration that upon the true
construction of the agreement contained
in the exchange of letters between the
applicant and the respondent dated 23
November , 1988 (‘the agreement ’ ) ,
alternatively by implication therein ,
neither party was at liberty to commence
proceedings , save after giving 7 days'
advance notice to the other party .
( ii ) A declaration that the agreement does
not apply to the action ( 1989 No . A
1063 ) commenced by the respondent by

a writ issued on 27 February , 1989
or to the arbitration commenced ( or
purportedly commenced ) by Mr Kenneth
Somerville’ s letter to the applicant dated
27 February , 1989.

A declaration that (a ) by Mr
Kenneth Somerville ' s letter to Baker &
McKenzie dated 23 February , 1989
and/or ( b ) by commencing the said
action and /or the said arbitration without
giving 7 days ' advance notice thereof ,
the respondent repudiated the agreement
and that the applicant is released from
any obligations thereunder . ”
( iii )

On the 15 th September , the Attorney General
took out a summons for the stay pursuant to
section 6 of the Arbitration Ordinance of
paragraphs l ( i ) , 4( ii ) and 6( i ) , ( ii ) and ( iii ) of
Wang Chong’ s summons on the ground that it
had been agreed in the agreement of the 26th
November , 1973, that they would be referred to
arbitration .

1180-013

With that short chronology and outline , I
turn to those parts of the 3 summonses that
have been pursued before me, and the
submissions made by Mr Rupert Jackson Q.C .
for Wang Chong and Mr Michael Thomas Q.C .
for the Attorney General .

For Wang Chong 3 “ principal arguments’’
were advanced :

I . that there is no valid Architect 's decision ,
therefore the Government is not entitled to
pursue its claim either by arbitration or
otherwise;
II . that the Government 's claim is doomed
to failure and therefore the proposed
arbitration would serve no useful purpose;
and
III . if the Government is entitled to pursue
its claim , then Wang Chong is entitled to
put forward a limitation defence .
In his first principal argument , Mr Jackson
puts forward 7 grounds upon which he relies,
emphasising that they are each independent so
that he is entitled to succeed upon the basis of
any single one of them . Nonetheless he has
urged me to rule upon all of them .
Architect functus officio
First , that the Architect is functus officio .
Clause 2(4 ) of the Contract provides that:
“ (4 ) The powers and authorities vested in
the Architect and the duties of the
Architect ' s Representative exercisable under
the Contract shall continue and be in force
until the granting by the Architect of the
maintenance certificate referred to in clause
103 or the settling of the final payment
certificate , whichever is the later. ”
Clause 117( 1 ) , under which Mr Somerville
invited Mr Kwan to give his decision , and the
latter purported to do so , is in the following
terms:
“ 117 . ( 1 ) If any dispute or difference shall
arise ( save only as to excepted matters as
defined in clause 115 ) between Government
or the Architect and the Contractor in
connection with or arising out of the
Contract or the carrying out of the Works ,
whether during the progress of the Works or
after their completion and whether before or
after the termination , abandonment or
breach of the Contract , it shall be referred to
and settled by the Architect who shall state
© 1991 CCH International
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his decision in writing and shall give notice
of the same to Government and to the
Contractor."
As I have indicated in the chronology of
events, the maintenance certificate was issued
on the 23rd June 1977 , and the final payment
certificate was settled about the 15 th May 1979.
Mr Jackson submits that by February 1989 , the
Architect had no power under the Contract to
make any decision , having become functus
officio under clause 2(4) and that Mr Kwan's
letter of 25 th February 1989 cannot constitute a
valid Architect 's decision .

The issue thus arising is the survival of the
arbitration clause , which matter , as Mr Thomas
submits, was considered in Heyman v Darwins,
Limited ( 1942) AC 356. The point is succinctly
dealt with in the following passage at p . 374 of
Lord Macmillan ' s judgment , significantly
reproduced at p . Ill of the 2 nd Ed . of Mmstill
& Boyd 's Commercial Arbitration:
".. . an arbitration clause in

a contract ... is
quite distinct from the other clauses. The
other clauses set out the obligations which
the parties undertake towards each other ...
but the arbitration clause does not impose on
one of the parties an obligation in favour of
the other. It embodies the agreement of both
parties that , if any dispute arises with regard
to the obligations which the one party has
undertaken to the other, such dispute shall
be settled by a tribunal of their own
constitution . .. What is commonly called
repudiation or total breach of a contracl ...
does not abrogate the contract , though it
may relieve the injured party of the duty of
further fulfilling the obligation which he has
by the contract undertaken to the repudiating
party . The contract is not put out of
existence, though all further performance of
the obligations undertaken by each party in
favour of the other may cease. It survives
for the purpose of measuring the claims
arising out of the breach , and the arbitration
clause survives for determining the mode of
their settlement . The purposes of the
contract have failed , but the arbitration
clause is not one of the purposes of the
contract ."

I am not able to find anything in the Contract
that would displace or is inconsistent with Lord
Macmillan' s dictum . I have considered the
question of whether paragraph ( 1 ) of clause 117
Doyles Dispute Resolution Practice
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could be considered to be an ordinary power of
the Architect that is severable from the
arbitration provisions and that would
accordingly not survive with them . But in my
view paragraph ( 1 ) is clearly an essential part
of the arbitration process provided , and if it did
not survive , disputes or differences that arise
after the maintenance certificate is issued and
the certificate of payment settled , would be
denied the agreed mode of settlement .
Consistent with that view is the employment in
paragraph ( 1 ) of language by means of which
reference to arbitration is usually provided for ,
the absence of such language in paragraph (3) ,
and also in my view the general scheme of this
part of the Contract .

In my judgment therefore the Architect was
not functus officio the settlement of a dispute or
difference under clause 117( 1 ).
Mr Kwan not the ‘ Architect ' '
4

Second that Mr Kwan is not the "Architect"
under the Contract . “ Architect ” is defined in
clause 1 in the following way:

means the person named in
the Articles of Agreement as Architect or
such other person as may be authorized
from time to time by the Director and
notified in writing to the Contractor to act as
Architect for the purpose of the Contract
and the person so named or authorized may
be described either by name or as the holder
for the time being of a public office ."

" ‘Architect ’

The person named as the Architect in the
Contract is "The Chief Architect (division
three ) of the Architectural Office Public Works
Dept .". At the time the works were carried
out , the holder of that office was a Mr J . Lei ,
who is now the Director of the Architectural
Services Department ("ASD"). Since then the
Public Works Department has been reorganised
so that there is now no Architectural Office in
the Public Works Department but a separate
Architectural Services Department. It is
common ground that no person has been
authorized by the Director and notified to the
Contractor.

Mr Thomas contests that submission firstly
upon construction of the Contract itself , and
second on the provisions of the Interpretation
and General Clauses Ordinance (Cap. 1 ). Mr
Thomas submits that the Contract should be
construed in a common sense , not overly
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technical manner and in the light of the parties '
intention and purpose. Upon that basis Mr
Thomas submits that the holder of the new
office is the person named in the Contract by
office , the Department referred to in the context
of each being surplusage , and that accordingly
no notice had to be given .

It is clear from a “ Hong Kong Government
Telephone Directory issued July 1990 “
produced and referred to by Mr Jackson
without objection , that there are literally many
dozens of architects in the Public Service; they
are said to number over 154 . It can be seen
from the directory that there are no less than 6
Chief Architects, each heading one of the 6
divisions in the Architectural Services
Department ; 6 Chief Architects in the Housing
Department and a few in the Territory
Development Department . But only one of
them , Mr Kwan , is a “ Chief Architect division
3“ although there is a Chief Architect 3 in
section 3, not division 3, in the Housing
Department . Furthermore , Mr Jackson pointed
out that division 3 includes reference to
architects concerned with the Airport , though I
do not accept that is necessarily an indication of
that division not being concerned with public
housing. In that regard Mr Kwan in his
affidavit states quite positively that the
Architectural Office of the PWD, as a result
of reorganization , was restructured to the
the
Building
Architectural Office of
Development Department and then to the
present Architectural Services Department ; and
that in November 1988 the Deputy Director of
the Architectural Services Department sent him
the 1988 investigation report into the Lek Yuen
Estate as the matters raised in it might have to
be referred to him “ as the inheritor of the post
of the Chief Architect/3 i .e . the nominated
Architect" for the Contract . There is obviously
some suggestion in that regard that someone ,
possibly the Deputy Director of the
Architectural Services Department considered
Mr Kwan to be the inheritor of the post of
“ Chief Architect/3" . However , I am not able
to accept that the reference to the Architectural
Office of the PWD is surplusage in the
designation of the office nominated . Moreover ,
having regard to the very important powers and
functions vested by the Contract in the
“ Architect", clearly it is correspondingly
important that the Architect 's identity is at all
times known to the parties . Furthermore , the
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definition in clause ( ! ) provided a means to the
Director which he could easily have used to
authorize the holder of a new office on the
reorganization of the old Architectural Office .
Upon the construction of the Contract in the
context of its circumstances , I am therefore not
able to conclude that the latter office is indeed
the same office as that originally named in the

Contract .
Mr Thomas also relies upon section 54 of the
Interpretation and General Clauses Ordinance
(Cap. I ):
“ References to public officer.
54 . In any Ordinance , instrument , warrant
or process of any kind , any reference to a
public officer, or to a person holding a
public office by a term designating his
office , shall include a reference to any
person for the time being lawfully
discharging the functions of that office , or
of any part of such functions, and any
person appointed to act in or perform the
duties of such office, or any part of such
duties , for the time being ."
As Mr Thomas pointed out , s. 54 appears in
Part VIII under the heading “ Public Officers
and Public Contracts" .

that arises is whether
includes “ Contract".
Mr
Thomas relies upon the opening words of para .
1301 of the 4th Ed of Halsbury Laws:
The

question

“ instrument"

“ 1301 . Definition of a deed . A deed is an
instrument which complies with the
following requirement , for the proposition
that ‘instrument ' is a very wide expression ,
wider than ‘Contract’ and includes the
latter ."

He relies also upon paras . 1436 and 1437
under
which
the
heading
appeared
“ Instruments under hand only":
“ 1436. Definition . An instrument under
hand only is a document in writing which
either creates or affects legal or equitable
rights or liabilities , and which is
authenticated by the signature of the author ,
but not sealed by him . Such documents are
used in a great variety of transactions,
including contracts ... The expression is not
limited to documents of a formal character ,
and it extended to any duly signed document
which is intended by the author to be the
© 1991 CCH International
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means of producing a result recognised in
law .
1437 . Meaning of instrument . The word
‘instrument’ as applied to a writing

may

have a still wider scope , and may include
documents which affect the pecuniary
position of parties although they do not
create rights or liabilities recognised in law ;
but usually it applies to a document under
which some right or liability , whether legal
or equitable, exists ... ‘instrument’ includes
every written document , and thus includes
an agreement in writing not under seal
securing periodical payments . ”

However it is the meaning of “ instrument ”
in Part VIII of Cap. I , in particular in section
54 , that is in point. Prima facie , in its context
in section 54 it suggests to me some sort of
promulgation or process , a meaning that is
entirely consistent with the definition of
“ instrument ” in section 3 of Cap. I :
“ Instrument ” includes any publication in
the Gazette having legal effect .

It seems to me that the legislature would be
more concerned about references to public
officers and holders of public offices in that
context of statutory instruments than in
contracts. Furthermore , it is to be noted that
contracts are dealt with in a group of sections
i .e. sections 59 , 60 and 61 , at the end of Part
VIII and that in each of these reference is made
to “ any contract or other document ” . And
“ document ” is defined in section 3 in terms
that seem to me to be wider than “ instrument ”
and to refer to both the material or physical
means of representing or conveying an
instrument and also the instrument itself . Had
section 54 been intended to reach beyond what
appears to be its primary area of concern i .e.
statutory instruments and official process , it
seems reasonable to expect that it would have
been couched in express terms or terms in
which that would have been made clear and
inescapable .
Finally even if the “ Chief Architect (division
three ) Architectural Office Public Works
Department ” were a corporation sole as
submitted by Mr Thomas in reliance upon para .
1209 of Volume 9 of the 4th Ed . of Halsbury
Laws, I do not see how that would avail the
Government for the question would remain as
to whether it was the same corporation sole .
Doyles Dispute Resolution Practice — Asia
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I am driven , therefore, to the conclusion that
it has not been established that the office of
Chief Architect division 3, Architectural
Services Department is the same office as that
of “ Chief Architect (division 3), Architectural
Office Public Works Department ” or, to put it
in another way , that Mr Kwan was the
Architect .
Effect of maintenance certificate
Mr Jackson 's third ground is that the
maintenance certificate is conclusive. The more
directly relevant clauses of the Contract are as
follows:
“ ( Approval
only
by
maintenance
certificate . )
102. No certificate other than the
maintenance certificate referred to in clause
103 hereof shall be deemed to constitute
approval of any work or other matter in
respect of which it is issued or shall be taken
as an admission of the due performance of
the Contract or any part thereof .
( Maintenance certificate. )
103. The Contract shall not be considered as
completed until a maintenance certificate
shall have been signed by the Architect
stating that the works have been completed
and maintained to his satisfaction . Such
maintenance certificate shall be given by the
Architect within twenty -eight days after the
expiration of the Period of Maintenance or if
different Periods of Maintenance shall
become applicable to different parts of the
Works the expiration of the latest such
period or as soon thereafter as any works
ordered during such period pursuant to
clauses 69 , 70, 71 and 72 shall have been
completed to the satisfaction of the
Architect and full effect shall be given to
this clause notwithstanding any previous
entry on the Works or the taking possession
working or using thereof or any part thereof
by Government:
Provided always that the issue of the
maintenance certificate shall not be a
condition precedent to payment to the
Contractor of the Retention Money in
accordance with the provisions of clause
100.
(Cessation of Government 's liability . )
104. Government shall not be liable to the
Contractor for any matter or thing arising
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out of or in connection with the Contract or
the execution of the Works unless before the
giving of the maintenance certificate under
clause 103 the contractor shall have made a
claim in writing in respect thereof giving
full and detailed particulars of the
circumstances giving rise to the claim , of
the amount of the claim and of the manner
in which such amount is calculated .
( Unfulfilled obligations . )

105 . Notwithstanding the issue of the
maintenance certificate the Contractor and
subject to the provisions of clause 104.
Government shall remain liable for the
fulfilment of any obligation incurred under
the provisions of the Contract prior to the
issue of the maintenance certificate which
remains unperformed at the time such
certificate is issued and for the purposes of
determining the nature and extent of any
such obligation the Contract shall be
deemed to remain in force between the
parties hereto. "
The Architect issued the maintenance
certificate on 23 June 1977 in respect of the
whole of the works. Mr Jackson submits that
pursuant to clause 102 the certificate constituted
first , approval of the whole of the works and ,
second , an admission of due performance of the
Contract by Wang Chong . Furthermore that the
certificate is conclusive and binding upon the
Government and that accordingly it is not open
to Government to contend in litigation ,
arbitration or in any dispute referred to the
Architect for decision under clause l I 7( l ) and
(2 ) , that the quality of the materials or
workmanship used by Wang Chong was not in
accordance with the requirements of the
Contract .
Mr Thomas for his part disputes that
submission contending that nowhere does the
Contract say that the maintenance certificate is
conclusive or final and binding; that on the
contrary clause 105 specifically enables Wang
Chong 's unperformed obligation to be
proceeded with .
It is quite correct that nowhere is the
certificate of maintenance said to be
"conclusive" or "final and binding" , although
the latter expression is used for example in
clause l l 5( l ) i n relation to the Architect’ s
decision on the excepted matters. But as the
Privy Council observed in Ata (Jl Haq v . City

^
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Council of Nairobi 11962 ] 28 BLR 76; 92 upon
which Mr Jackson places reliance , that
circumstance taken by itself is not decisive .
Their Lordships went on to say at p . 95 "...
that the whole scheme of the contract involved
that a certificate under 7 ( iv ) was final subject
only to the provisions in regard to the
maintenance period and the rights given to the
Council in respect of defects either of material
or of workmanship which might appear during
the maintenance period ." Of course , as their
Lordships added at the bottom of that page , the
decision must depend upon the construction of
its own particular contractual documents and
though a consideration of the opinions of courts
on other words in other contracts in other cases
is of assistance the adjudication in that case
involved thereafter a return to a study of the
contract under review .

Turning to the Contract , it is clear that the
maintenance certificate is the final certificate.
Equally clear is the implication , to put it no
higher , in clause 102 that the maintenance
certificate is deemed to constitute approval of
the works and that it is to be taken as an
admission of the due performance of the
Contract , notwithstanding that the clause is
expressed in the negative . In the latter regard , it
is true as stressed by Mr Thomas, that the
maintenance certificate does not itself claim to
be conclusive . But it is framed in terms that are
clearly appropriate to clauses 102 and 103,
upon which it primarily derives its effect .
The implication that the certificate of
maintenance is conclusive seems to me also to
arise in clause 103. Likewise it would seem
that the notification of claims by the contractor
before the giving of the maintenance certificate
provided for in clause 104 is required because
of the conclusive effect of the maintenance
certificate . Further , when one comes to clause
105 , upon the excepting scope of which Mr
Thomas seeks to rely , it is significant that the
clause commences with an implicit recognition
of the effect of the maintenance certificate in
the express preservation of unperformed
obligations. The difficulty of construing the
language in which the exception in clause 105
is framed i .e . "any obligation incurred under
the provisions of the contract prior to the issue
of the maintenance certificate which remains
unperformed at the time such certificate is
issued" which was the subject of strong
submissions, does not seem to me to be of
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assistance in addressing the question of whether
the maintenance certificate is conclusive . Nor
does the question of whether the obligations
contended for by the Government i .e . the
obligations to provide the 1 ,8()0 tons of cement
that were short by reason of the deficiency of
cement in the concrete , and the obligation to
pay damages for that breach , are unperformed
obligations within the wording of clause 105.
In any case in that regard , I think there is a
clear difference between an obligation in the
contract itself i .e . imposed by the Contract ., and
an obligation incurred under the provisions of
the contract. Thus the obligation to provide the
1 ,800 tons of cement seems to me clearly an
obligation imposed by the Contract . On the
other hand , a liability of the contractor to
indemnify the Government in respect of injury
to the contractor ’ s workmen or in respect of the
infringement of patent or design rights under
the indemnity provisions of clauses 27 or 34 of
the Contract , would , I think , be a liability
incurred under the provisions of the Contract ,
and would be apt to fall within the language of
the exception in clause 105 . However , I do not
think liability to pay damages for the failure to
provide the 1 ,800 tons of concrete falls within
the wording of the exception , since that would
be a liability incurred under the provisions of
law and not under those of the Contract , more
to the point , it would be substantially and
essentially a question as to the quality of
materials and workmanship . However that may
be , the basic conclusive nature of the
maintenance certificate remains unaffected .
Numerous , if not most , breaches of obligations
in the Contract must give rise to some liability
by virtue of the law , and it seems to me that it
could not have been intended to so massively
undermine the conclusive effect of the
maintenance certificate in that way . Had that
been intended , as Mr Jackson submitted ,
reference is more likely to have been to breach
of the Contract .
Accordingly having regard to clauses 102 to
105 in the context of the whole Contract and
the relevant scheme of the Contract , I think the
conclusion is clear that the maintenance
certificate constituted approval of the works and
an admission of due performance of the
Contract in terms of clause 102 . Those are not
the terms in which Wang Chong has sought a
declaration in paragraph I ( i ) of its summons,
which are taken from clause 115( 1 )( b ) . But if
Doyles Dispute Resolution Practice — Asia
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the maintenance certificate is conclusive in
terms of clause 102 , it follows, in my view ,
that it must be conclusive in the terms sought
i .e . that it constituted conclusive evidence that
the quality of materials and workmanship used
by Wang Chong was as required by the
Contract , that Government was not entitled to
seek the Architect ’ s decision in respect of the
matters referred to him by Mr Somerville in his
letter of 22 nd February 1989 , and likewise that
Mr Kwan was not entitled to decide that Wang
Chong was in breach of contract .
Excepted matters

Fourth , that clause 117 does not extend to
the excepted matters dealt with in clause 115.
The relevant clauses are clauses 115 , 116 and
117:

•Pacific

“ ( Matters in which the decision of the
Architect is final . )

115. ( 1 ) In the case of any question arising
as to any of the following matters ( hereafter
called “ the excepted matters’’ )
(a ) as to the true intent and meaning of
the Drawings, Specification and Bills of

—

Quantities ,
( b ) as to the quality of materials and
workmanship ,

as to the method or means ( including
any question as to what Constructional
Plant should be provided and used by the
Contractor ) by which the works or any
part thereof should be executed ,
(d ) as to the measurement of the works ,
(c )

the Architect shall state his decision thereon
in writing and the Architect 's said decision
shall be final and binding upon the parties,
provided that the Architect shall have power
to cancel any such decision ( whether made
by him or his predecessor as Architect ) and
to substitute any other decision therefor .
( 2 ) in making or cancelling any such
decision or substituting any other decision
therefor the Architect shall act as an expert
from his skill and knowledge as an architect
and not as an arbitrator as described in
clause 1 15 .
( Architect not an arbitrator. )
116 . ( I ) In measuring , valuing , deciding or
certifying the Architect is not intended to act
as arbitrator but as an architect acts by his
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skill and from his knowledge of the facts
and incidents connected with the works and
in so far as any facts are not within his own
knowledge the Architect shall be at liberty
to inform himself by inquiry of such person
or persons as he may consider necessary .
( 2) The Architect shall at all times be
considered to be in possession of all facts
necessary for him to form his own opinion ,
make his measurements or valuations, give
his decisions and orders , make his
requisitions or give or refuse his certificate
and he shall be at liberty to certify at such
times and in such manner as in his
discretion he may think proper and he shall
not be bound to give any reason for or any
particulars of his certificate or any reason
for his not certifying.

SETTLEMENT OF DISPUTES
(Settlement of disputes

—

arbitration .)

117 . ( 1 ) If any dispute or difference shall
arise (save only as to excepted matters as
defined in clause 115) between Government
or the Architect and the Contractor in
connection with or arising out of the
Contract or the carrying out of the works,
whether during the progress of the works or
after their completion and whether before or
after the termination , abandonment or
breach of the Contract , it shall be referred to
and settled by the Architect who shall state
his decision in writing and shall give notice
of the same to Government and to the
Contractor.

every matter
so referred shall be final and binding upon
Government and upon the Contractor until
the end of the Period of Maintenance and
shall forthwith be given effect to by the
Contractor who shall proceed with the
works with all due diligence whether or not
notice of dissatisfaction is given by him or
by Government as hereinafter provided .

( 2) Such decision in respect of

( 3)

If the Architect shall fail to give such
decision for a period of ninety days after
being requested to do so or if either
Government or the Contractor is dissatisfied
with any such decision of the Architect then
and in any such case either Government or
the Contractor may within ninety days after
receiving notice of such decision or within
ninety days after the expiration of the first
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named period of ninety days, as the case
may be , require that the matter shall be
referred to the decision of a single arbitrator
in accordance with the subject to the
provisions of the Arbitration Ordinance or
any statutory modification thereof for the
time being in force and any such reference
shall be deemed to be a submission to
arbitration within the meaning of such
Ordinance but if the Architect has given a
decision and has given notice thereof as
aforesaid within a period of ninety days as
aforesaid and no notice of dissatisfaction has
been given , either by Government or by the
Contractor, within a period of ninety days
from receipt of such notice thereof the
decision of the Architect shall remain final
and binding upon Government and the
Contractor.
(4 ) Such arbitrator shall have full power to

open up, review and revise any decision ,
opinion , direction , certificate or valuation of
the Architect and neither party shall be
limited in the proceedings before such
arbitrator to the evidence or arguments put
before the Architect for the purpose of
obtaining his decision above referred to.
(5 ) The award of the arbitrator shall be final

and binding on the parties.

Such reference except as to the
withholding by the Architect of any
certificate or the withholding of any portion
of the Retention Money under clauses 98
and 100 to which the Contractor claims to
be entitled or as to the exercise of the power
of the Architect to give a certificate under
clause 106 shall not be opened until after the
completion or alleged completion of the
Works unless with the written consent of
Government and the Contractor:

(6 )

Provided always that

—

the giving of a certificate of
completion under clause 68 shall not be a
condition precedent to the opening of
any such reference; and

(a )

( b ) no decision given by the Architect in

accordance with the foregoing provisions
shall disqualify him from being called as
a witness and giving evidence before the
arbitrator on any matter whatsoever
relevant to the dispute or difference so
referred to the arbitrator as aforesaid ."
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In substance , this ground is that the dispute
relates to the quality of the material supplied
i .e . the concrete , that it is therefore an excepted
matter , and that as such it is excluded from the
ambit of clause 117 and could not therefore
have been referred to the Architect under the
latter provision . Mr Jackson submits that if it is
not a complaint relating to the quality of the
materials i .e . the concrete , then it must be a
complaint relating to workmanship , namely the
process of mixing cement , aggregate , sand and
water to produce the concrete . On either view ,
he says , the Government complaint relates to
an excepted matter within clause 115( 1 )( b).
Mr Thomas’ primary submission in reply is
that the Plaintiff 's claim is for compensation ,
that is a breach of contract and it could never be
within clause 115 . If I understood him rightly
he acknowledges that something of clause 115
would apply to every claim , but he says that it
is the substantial nature of the claim that must
be looked at . Here the substantial nature of the
claim is compensation . He points to the
appearance of clause 117 under the heading
“ Settlement of Disputes ” whereas clause 115
appears under “ Frustration ” . It seems quite
clear to me that the substantial nature of the
dispute is concerned with materials and
workmanship . It is those matters that give rise
to the claim for compensation . If merely the
claim for compensation took the matter out of
the ambit of clause 115 into that of clause 117
then every question as to the quality of
materials and workmanship would , if there
were any dispute about it , be likely to be
brought into the scope of clause 117 and the
former rendered nugatory .
Next Mr Thomas explored the nature of
clauses 115 and 117 . They do not , he submits ,
involve watertight compartments. Some of
clause 115 would apply to every claim ; and in
either case , in the first place the Architect
would determine the point . Mr Thomas submits
it is absurd therefore that all the matters in
clause 115 should be referred to the Architect
and become subject to final and binding
decision; whereas those under clause 117 could
be referred to arbitration . Why , he asked ,
should merely the labelling of a claim as one
under clause 115 preclude the Government
from arbitration . He submits that clause 115
provides a summary procedure that must be
subject to review . The difficulties Liu J . had in
Ying Kwong Construction Company v . Attorney
Doyles Dispute Resolution Practice — Asiia
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General ( HCMP 510 of 1981 , unreported ) , in
categorising matters as excepted matters subject
to clause 115 and not in the other category
subject to clause 117 , Mr Thomas says ,
illustrates the absurdity of the dichotomy . It
may well be thought that a review of decisions
under clause 115 would be desirable , having
particular regard to the potential range of the
matters within the scope of clause 115 and
flowing particularly from questions as to the
quality of materials and workmanship under
paragraph ( b), however it is possible to point to
considerations to the contrary , as Mr Jackson
has done. Be that as it may , and however
desirable some means to review decisions under
clause 115 may be , plainly it is not what clause
115 provides. On the contrary , the two clauses
deal with the matter in language that is clear
and express them to be mutually exclusive,
with stated consequences equally distinct . That
matters might be held to fall within one and yet
contain to a minor, secondary or ancillary
degree , term it what one will , elements of the
other , cannot vitiate the clear language of the
two provisions. It is not necessary for me to go
further than that in this case , nor to accept Mr
Thomas’ s invitation to dissent from the views
of Liu J . in the Ying Kwong Construction
Company case , not that I say I am inclinded to
do so .
Mr Jackson also submits that Government
having elected to proceed under clause 117 is
now estopped from relying on clause 115. He
refers to The Uhenhels ( 1986 ) 2 LI . Rep . 294 at
296; 297 , as illustrating the operation of
estoppel and the irrevocability of election .
There can be no doubt that the Government
unequivocally and in the clearest of terms
elected for and represented its reliance upon
clause 117 , to the point that Mr Kwan gave his
“ determination in accordance with Article
117( 1 ) of the Contract ” . There is a reason to
suppose that the Government’ s election , which
was communicated by Mr Somerville, was not
made with full knowledge of the facts. And as
is clear from The Uhenhels at p . 297 , if
Government was aware of the facts that gave
rise to the different remedies or recourse under
clauses 115 and 117 , the law will hold it to its
choice even though it was unaware that would
be the legal consequence . As to reliance by
Wang Chong upon that election to its
detriment , Wang Chong’s solicitors , I accept ,
would have advised Wang Chong to make
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submissions to Mr Kwan , and to extend the
Limitation Waiver Agreement so that they
would have time to make submissions and to
have them considered by Mr Kwan , and that
such advice would have been accepted . In my
judgment therefore Government is estopped
from seeking now to rely on clause 115.
For the foregoing reasons, it was not open
under clause 117 to the Government to refer the
matters in question to the Architect , nor open to
Mr Kwan as Architect to determine them .
That Mr Kwan has not in fact made any
independent decision
Fifth , Mr Jackson submits that Mr Kwan did
not have the personal knowledge , did not make
the necessary investigations and did not have
the time and make the independent decision
required .
The relevant facts are these. The
“ Architect ” who had supervised the works
carried out was Mr J . Lei . Mr Kwan was not
involved. It must be accepted that he did not
supervise or even witness the original execution
of the concrete structural work and that he did
not have any first hand knowledge of the
circumstances of Wang Chong’ s alleged
breaches of contract .
Mr Jackson submits that it would accordingly
be difficult for Mr Kwan to reach his own
independent decision as to whether the
complaints made in Mr Somerville's letter of
22 nd February 1989 were well founded ,
particularly as the findings of the 1985 and
1988 investigations are in conflict with the
original cube test results obtained in the course
of the works. Mr Kwan would , therefore, have
had to make enquiries of the contractor , Mr Lei
and others involved , he would need expert
assistance to interpret the data and the technical

.

report , he would have to make his own
enquiries. All that would take considerable
time. Yet he was allowed only three days by
Mr Somerville to avoid the limitation time bar .

Mr Jackson submits that in law to give a
valid decision under the Contract , the Architect
must give his own personal decision on the
matter ( Perini v Commonwealth of Australia
(1969) 12 BLR 82 at 102 ).
Mr Thomas, in response , points out that Mr
Kwan received the 1988 report in November
1988 and had ample time to study it , which he
must have done as it was such a topical matter .
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He adds that Mr Kwan himself says in his
affidavit that he “ studies it in detail and formed
the view that it contained evidence of serious
under- provision of cement in the concrete ” . He
also consulted structural engineers in his
Department . He states that the decision was his
own . He did not contact Wang Chong because
he believed that Wang Chong 's management
team in February 1989 was very different from
that in 1974 to 1976 , the Lex Yeun Estate
construction period , and that the former would
not be able to give him any useful information .
Mr Thomas also relied upon clause 116 , which
attributes to the Architect possession of the
facts necessary for him to form his own
decision .
Having carefully considered the submissions
and the evidence , I have come to the
conclusion , not without some unease , that Mr
Kwan 's contentions must be accepted i .e. that
the decision was his own and that he studied the
report in detail . It is implicit in his conclusions
that he was satisfied he had sufficient time and
evidence to come to a satisfactory decision . I
accordingly reject this fifth ground advanced by
Mr Jackson .
Lack of particularity
Sixth , Mr Jackson attacks the lack of
particularity in Mr Kwan 's “ decision ” which
was stated in his letter of 25th February 1989 to
Mr Somerville and copied to Wang Chong , in
the following way :

... I have studied the Technical Report ,
prepared in December , 1988 by the Hong
Kong Housing Authority , and the Report
by Messrs. Harris & Sutherland . No
submission or reports have been received
from the Contractor or his Solicitors. I
accept the findings and conclusions
contained in both the Hong Kong Housing
Authority and the Harris & Sutherland
Reports. Accordingly , my determination in
accordance with the Article 117( 1 ) of the
contract is as follows:
“

(a ) The Contractor has failed in the

his
contractual
of
performance
obligations under the Contract .
( b ) The Contractor is liable to
compensate the Government for its
losses and resulting therefrom .
(c ) The valuation of the losses caused to
Government , for which the Contractor
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(c ) by

leaving a copy at the Contractor's
last known place of business or , in the
event of the Contractor being

is, pursuant to determinations (a )
and ( b) above , liable to compensate the
Government , for which , you claim a sum
of HKS23, 180 ,000 as detailed in the
valuation report annexed to your letter ,
are incapable of a full determination
by me . Accordingly , I make no
determination in respect thereof . ”

—

( i ) a firm , at the last known place of

residence of the owner or the partners
thereof ; or

a limited liability company at the
registered office in Hong Kong of
such company; or
( ii )

Mr Jackson submits the decision should: have
been stated with sufficient clarity as to enable it
to be implemented and that it falls short of a
minimum degree of precision . He made it clear
that he was not seeking reasons.
No authority in support of any such
requirement as Mr Jackson contends for was
cited or produced , and nothing has been drawn
to my attention in Clauses 115 , 116 , 117 or
elsewhere in the Contract that suggests such a
requirement . The decision was not that of a
court or a lawyer. I have no hesitation in
rejecting the contention that on the ground of
lack of clarity or precision , the determination
cannot be accepted as a decision for the
purposes of clause 117 .
Decision not properly served
Seventh ,

it can be seen that clause 117( 1 )

requires that the Architect “ shall state his
decision in writing and shall give notice of the
same to Government and to the Contractor".

Mr Jackson submits that Mr Kwan did not
comply with this requirement either in respect
of the Government or of the Contractor , and
that upon the authority of Central Provident
Fund Board v . Ho Bock Kee (1981 ) 17 BLR 21,
the decision is invalid .
Clause 118 provides that :
“ (Service of notices . )

118 . ( 1 ) Any notice to be given to the
Contractor under the terms of the Contract
may be served
( a ) personally , or
( b ) by post addressed to the Contractor’s
last known place of business or, in the
event of the Contractor being
( i ) a firm , to the last known place of
residence of the owner or the partners
thereof ; or
( ii ) a limited liability company , to the
registered office in Hong Kong of
such company ; or

—

—
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( d ) by posting a copy in a conspicious

position upon the site.

( 2) Any notice to be given to the Architect

under the terms of the Contract shall be
served by sending the same by post to or
leaving the same at the office of the
Architect .
(Service of notices on Government . )
( 3 ) Any notice to be

given to Government
under the terms of the Contract as distinct
from the Architect shall be served by
sending the same by post or leaving the
same at the office of the Director ."

Mr Jackson complains that Mr Kwan 's letter
was not sent to Wang Chong’s registered
office , but addressed to and delivered to the
Attorney General instead .
However, the evidence is that the 25 th
February 1989 , on which Mr Kwan wrote the
letter conveying his decision , was a Saturday .
There was a shortage of messengers in his
office. So he asked Mr Somerville whose office
was in the same building to arrange for the
delivery to Wang Chong of a copy or his letter
which he supplied .
I see no merit in any of the technical points
taken in Mr Jackson’s submission that the
service was not effected in terms of clause
118( 1 )(c ). In my judgment , service was so
effected by a messenger taking the copy to
Wang Chong 's office , the receipt of which is
not disputed .
And as to service on the Director , I did not
understand the point to be pressed . In any case ,
the relevant provisions are obviously intended
primarily for the protection of the party to be
served (although there can be other
considerations, these have not really arisen in
this case ). There is no suggestion from the
Director that he did not receive it in a manner
that complied with clause 118 .
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In the result , I am unable to accept that the
decision was not properly served .
General application of contra proferentem rule
In conclusion , Mr Jackson submits that
clauses 115 and 117 constitute a complete code
for dealing with disputes between the
Government and the Contractor . Any
ambiguity or uncertainty in the conditions
should therefore be resolved in favour of Wang
Chong . Because Government put forward the
conditions , the contra proferentem rule applies.

But as the very authorities ( i .e . Mitsui
Construction Co . v. A .G . ( 1984) 26 BLR 123,
and Chitty on Contracts, 26 Ed . paragraphs
836-837 ) cited by Mr Jackson made clear, the
rule applies in cases of ambiguity . I do not
think there is any ambiguity in clauses 115 and
117 , at any rate in the respect concerned .
In the result , my conclusions that Mr Kwan
was not the “ Architect ” for the purposes of the
Contract , that the maintenance certificate was
conclusive in the sense discussed , and that the
dispute related to excepted matters ” under
clause 115 which are expected from clause
117( 1 ), dispose of the matter since it follows
from them that there is no valid Architect’s
decision to go to arbitration . However, I accept
that it may be of advantage to address some of
the remaining submissions, and I proceed to
them .
11 Government' s claim doomed to failure
Proceeding to Wang Chong’s second
principal argument , it is submitted by Mr
Jackson that it is clear from the affidavit
evidence that the Government has not and has
never suffered any loss as a result of Wang
Chong’s alleged breach of contract .
This submission rests upon the following 3
contentions:
( 1 ) That the Government have transferred
the ownership of the 4 blocks to the
Housing Authority and therefore will not
sustain any damage from the diminished life
of the 4 blocks.
( 2) That it is Government policy to replace
early low cost public housing estates
including the Lek Yeun Estate ; accordingly
that long before the diminished life of the 4
blocks expires , they will inevitably have
been replaced and that therefore the
Government will never sustain any damage.

U80-013
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( 3 ) That accordingly there is no claim to be
referred to arbitration .

The Government 's case in the present
context is founded upon the conclusion in the
1988 investigation report that the 4 blocks will
last only until 2008 instead of the additional 8
years to 2016 if concrete of the required
specification had been used .

For the first two propositions Wang Chong
relies primarily upon an article by Mr J . Lei in
the Building Journal (a trade journal published
in Hong Kong ), extracts from Government
publications and an ASD brochure with a
foreword by Mr Lei in his present capacity of
Director of the ASD. The relevant effect of
their contents is that the PWD part of the 1973
ten year programme that did not materialise ,
consisting or some 305,000 units were finally
completed and handed over to the Housing
Authority in 1982-83; that the Executive
Council in 1987 endorsed a new Government
policy to upgrade the older low grade housing
estates which envisaged redevelopment , inter
alia, of all Mark I-VI and former Government
low cost housing estates, and that the ASD
is responsible for the maintenance and
management of public buildings with the
exception of public housing.
That evidence fell far short of establishing
that the ownership of the 4 blocks was vested in
the House Authority , particularly in the face of
the Government’ s denial that that was so,
notwithstanding Government’ s failure to refute
Wang Chong’ s evidence described , which had
been served upon the Government some
considerable time before . For the latter reason I
declined to allow the Government to introduce
rebuttal evidence in the course of the trial. Mr
Thomas very fairly conceded that the Housing
Authority have the management and control of
public housing estates, but it by no means
follows from that concession that the
Government will not sustain any loss from the
diminished life of the 4 blocks. Furthermore ,
although the evidence does tend to show that
there have been plans for the demolition and
replacement of low cost housing estates which
have received the endorsement of the Executive
Council , and that the 4 blocks probably fall
within the scope of that policy , the evidence ,
and the conclusions to be drawn from it ,
involve speculation as to what may happen in
the fairly distant future and are not of a sort that
can be accepted with any confidence ,
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particularly for the purpose of establishing that
it is indisputable that the 4 blocks will be
demolished before 2008 in pursuance of
Government policy .
And as to the third proposition , Mr Jackson
relies primarily upon the judgment of the
English Court of Appeal in Haver Newman &
Co . Ltd . v . Al Ferro Commodities Corporation
( 4th April 1980 , unreported ) . However it is
clear from the judgment of Bingham L.J . (at p .
17 of the transcript ) that he assumed without
deciding the point that the defendants were
right to submit that the court may or should
only exercise jurisdiction when the applicant
shows a genuine disputable issue on the
substantive merits. I am not able to adopt the
apposite views of Saville J . in Hayter v . Nelson
( referred to at p . 12 of the transcript ) ,
notwithstanding his powerful reasons which
clearly attracted Bingham L.J . , because as the
latter pointed out there is a body of authority
for the contrary view .

For all these reasons I reject Wang Chong’ s
submission that the Government 's claim is
doomed to failure on the grounds advanced and
also that I should therefore refuse to refer the
matter to arbitration .
Ill Wang Chong ' s entitlement to pursue a
limitation defence

I turn then to Wang Chong's third principal
argument that if the Government is entitled to
pursue its claim , then Wang Chong is entiitled
to put foward a limitation defence. The
argument is advanced in support of Wang
Chong 's originating summons for declarations
that the Limitation Waiver Agreement does not
avail the Government .
Upon Mr Thomas 's indication in the course
of the hearing that the Government might in
terms of section 26(5 ) of the Limitation
Ordinance (Cap . 347 ) plead that its right of
action was concealed by fraud . Mr Jackson
very properly conceded that in such eventuality
the declaration sought would not dispose of the
limitation point . In that regard I must record
that I was not asked to address any question of
fraud and that I should not be taken to have
done so.
Furthermore , reverting to the matter of
limitation , the conclusion I have reached on 3
of Mr Jackson 's 7 grounds in support of his first
principal argument , that there is no valid
Doyles Dispute Resolution Practice — Asia
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Architect 's decision , means that I do not have
to address his submissions that the declarations
sought in respect of the limitation point , are
desirable in the context of subsequent
arbitration . Also , I do not think the declarations
would be appropriate in the alternative context
of proceedings on the Government 's writ , in
which a court dealing with the claim for
substantive relief would be in a better position
to address the question of limitation , at any rate
in regard to the factual aspects e . g. of
renunciation of the manner in which the terms
of the Limitation Waiver Agreement were
settled , and of which the recollection of the
individual solicitors concerned may be unclear
and appear to diverge .

Finally there is the discretionary nature of
declaratory relief and the caution with which it
is to be given ( see paras. 15/ 16/2 and 15/16/3
of the Supreme Court Practice 1991 ).

For all these reasons I have reached the
conclusion that I ought not to accede the
applications for declarations relating to
limitation .
As to the appointment of an arbitrator , which
also was sought by the Government in its first
summons of the 5th January 1990, it follows
from my acceptance of the 3 of Mr Jackson 's 7
grounds that no appointment need , or indeed
should , be made.
As to Government 's second summons of
15 th September 1990 seeking a stay of
specified parts of Wang Chong’ s summons ,
perhaps it should have been addressed first.
However it was convenient to proceed in the
order adopted by counsel , which in the event
has provided the answer. That follows from the
well established principle that no arbitrator can
determine his own jurisdiction , in pursuance of
which Government sought to stay only those
parts of Wang Chong ’ s summons that it
specified . Having reached the conclusion that
Mr Kwan was not the Architect under the
Contract , that his purported decisions of 25th
February 1989 did not fall within clause 117
and that they related to excepted matters under
clause 115 , a stay of those parts specified
becomes pointless , and in my view it would be
an abuse of the discretion under section 6 to
order such a stay . In the result it is unnecessary
to address the 5 grounds upon which Mr
Jackson opposed the Government 's application
for stay . I will however say , quite shortly to
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avoid extending this judgment which is already
overlong , that it seems to me that paragraphs
l ( i ) and 4( ii ) , which the Government seeks to
stay go to the arbitrator 's jurisdiction and
should therefore not be stayed upon the
principle l have already mentioned . Second I
accept Wang Chong’ s contention that the
Government agreed by a consent order made by
Barnett J . on 13th March 1990 that Wang
Chong’ s Originating Summons ( i .c . the whole
of the summons) be heard by the Judge in
Chambers on 24th September significantly with
an estimated time of 4 days. Third , by
appearing and consenting to that order , the
Government has taken a step in the proceedings
thereby rendering itself ineligible for a stay

under the express terms of section 6 of the
Arbitration Ordinance .
Accordingly the Government ’ s summons of
the 5 th January 1990 seeking first , a declaration
that the Limitation Waiver Agreement is
binding and enforceable and second , the
appointment of an arbitrator and its summons
of the 15th September 1990 seeking a stay are
dismissed . As to Wang Chong 's summons of
21 st February 1990 , I make such of the
declarations or parts thereof that accord with
my conclusions. Should there be any difficulty
in drawing up these , there will be liberty to
apply . I will now hear counsel upon costs and
any consequential matters .

[f 80-014] JE TAYLOR CO LTD v BROWN & ANOR
Supreme Court of Hong Kong , High Court
Judgment delivered 31 October 1990
Full text of judgment below
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Tenant and
Removal of an arbitrator
Misconduct of an arbitrator
Arbitration
Arbitrator calling preliminary
landlord submitting rental dispute to arbitration
Tenant seeking to have arbitrator
Arbitrator setting hearing timetable
conference
Whether the
Tenant claiming inherent bias, actual bias and misconduct
removed
Whether the arbitrator misconducted himself
Whether
arbitrator exhibited bias
Hong Kong Arbitration Ordinance , sec 3; 25 .
arbitrator should be removed

——

—

—

—

—

A tenant sought to exercise a renewal option provided by its lease . The tenant lodged its
application more than six months before the end of the term as required by the lease . The lease
also provided that if less than three months of the term remained and the parties had failed to
agree on a new rental value, the matter was to be referred to arbitration .

The parties failed to come to an agreement as to the rental value in the required time , and
the landlord sought appointment of an arbitrator in accordance w ith the lease . An arbitrator
was appointed by the body administering the arbitration. The tenant challenged the capacity
of the arbitrator to act impartially and the arbitrator resigned .
The administering body appointed another arbitrator and requested him to expedite the
proceedings. The arbitrator conceded to this request . The newly appointed arbitrator called a
preliminary conference and outlined an expedited timetable for the hearings. At the meeting
the tenant objected to this timetable, but did not repeat these objections when the arbitrator
formally called for comments on the preliminary meeting.
Subsequently , in a number of letters, the tenant questioned the arbitrator’ s impartiality
and the hearing timetable . The arbitrator responded by declaring that he had no special
relationship with the parties to the dispute and allowed for an extension of the dates for
representations , cross-representation and the hearing . The arbitrator noted , however, that if
this timetable was not complied with he would proceed on an ex - parte basis.

The tenant was granted an ex-parte injunction by the Court , and then commenced
proceedings seeking to have the arbitrator’s appointment revoked under sec 3 of the Hong
Kong Arbitration Ordinance . Alternatively the tenant sought to have the arbitrator removed
for misconduct pursuant to sec 25 of the Arbitration Ordinance.
The tenant made submissions that:

f 80-014
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( 1 ) the arbitrator may have had an

“ inherent bias” against the tenant by reason of his
position as managing director of a prominant property development company , part of
whose income might have been derived from landlords;

“ actual bias” against the tenant by virtue of the fact he had read a
letter from the landlord to the original arbitrator which had complained of delays by the
tenant;

( 2 ) the arbitrator had

(3) the arbitrator misconducted the proceedings by:
( a ) failing

to allow the tenant sufficient time to prepare representation and
cross representations and by ordering a hearing so soon after the filing of
cross representations;
( b ) failing to make it clear thait he had ordered an oral hearing;
(c) failing to order discovery;
(d ) being prepared to proceed ex parte in the event of non compliance with the

-

-

timetable;
(e ) adopting a procedure which had

not been agreed upon by the parties;
(f ) engaging in correspondence with the landlord after the commencement of Court

.

proceedings

Held: application denied.
1. The Court’s discretion to revoke an arbitrator’s authority will only be exercised where
the arbitrator has seriously and irreparably misconducted himself , where he has displayed
actual or potential bias, where deficiencies in his capability or performance have revealed
themselves, and where justice demanded the proceedings be ended .

2. The remedy for removal of an arbitrator was confined to those cases where the
arbitration simply could not have been allowed to continue with the particular arbitrator in
office either because he had shown actual or potential bias or because his conduct had given
serious grounds for destroying the confidence of one or both parties in his ability to conduct the
dispute judicially or competently.

.

3. The test to be applied to determine the existence of bias was an objective one There
existed no grounds from which a reasonable person would think that there was any real
likelihood that the arbitrator could not have or would not have fairly determined the fair value
of the rental on the basis of the evidence and arguments which were to be adduced before him.
4. In any adversarial system , a tribunal would inevitably hear complaints of one sort or
another by one party or the other Often , the tribunal would not have to resolve the problem ,
but would hear about it anyway It would have been quite unrealistic to suggest that the mere
making of such a complaint could have led to bias Neither would it have been right to infer the
existence of bias merely because the arbitrator wished to proceed with the matter expeditiously.

.

.

.

.

5 In rejecting the tenant’s allegations of misconduct the Court made the following
findings:
a willingness to act expeditiously was not only responding
to the request of the administering body, but was also acting in accordance with sec 15(3)
of the Arbitration Ordinance. This provision empowered a court to remove an arbitrator
who “ failed to use all reasonable despatch in entering on and proceeding with a
reference ” .

(a ) The arbitrator by exhibiting

There was no evidence to suggest that the time allowed was insufficient, but if it had
proved to be, there was every reason to believe the arbitrator would have granted the
necessary adjournment

.
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( b ) The arbitrator specifically acceded to a request for an oral hearing , and to the extent that

he may have been misunderstood , the matter could have been easily clarified .
(c ) As there was no counterpart to discovery in an ordinary arbitration , then failure to order

discovery could hardly be described as misconduct. The assumption of the tenant that
the rules of the Supreme Court were automatically applicable was incorrect . The
arbitrator was not asked to order discovery , he was not obliged to order discovery and
it was doubtful whether any good purpose would have been achieved by discovery . Each
case was different , and the procedure must be tailored to suit the circumstances. But it
was not shown in this case that discovery was necessary or even desirable .
( d ) The arbitrator could not have proceeded ex parte without the leave of the Court . The

arbitrator’s comment was in effect saying no more than that he was prepared to apply
to the Court for the necessary power to proceed ex - parte .

There was no mention in the arbitration clause of the procedure to be adopted . It could
have been readily implied , however , that the arbitrator had at least been granted the
power to make directions as to time . Also, there appeared to be a distinction between
procedure as such , and the timetable for its implementation.
( f ) There was no substance to this submission .
6 . The tenant bore the onus of proving on the balance of probabilities that the authority
of the arbitrator should have been revoked , or that he should have been removed for
misconduct. The tenant did not discharge that onus.
IHeodnote by the CCH INTERNATIONAL LEGAL EDITORS ]
A Allman - Brown ( Fox & Johnson ) for the plaintiff .
J Scott ( Lovell White & Durrant ) for the first defendant .
(e )

M Yuen ( Baker & McKenzie ) for the second defendant.
Before: Sharwood Deputy Judge .

Sharwood , Deputy Judge: The plaintiff
applies by originating summons for leave to
revoke the appointment of the first defendant
( Mr. Brown ) as arbitrator , he having been so
appointed by the Chairman of the Royal
Institution of Chartered Surveyors ( Hong Kong
Branch ) ( RICS ) on 28 February 1990, pursuant
to an arbitration clause in a Tenancy Agreement
and
the
plaintiff
between
the
predecessor- in -title of the 2 nd defendant . This
application is made under section 3 of the
Arbitration Ordinance , Chapter 341 .
The plaintiff also seeks an order that the
Chairman for the time being of RICS be
directed to appoint another arbitrator to act in
place of Mr. Brown .

Further or alternatively the plaintiff applies
under s. 25 of the said ordinance for the
removal of Mr. Brown as arbitrator on the
grounds of misconduct in the manner in which
he has so far handled the proceedings.

H80-014

It is necessary to briefly set out the history of
the dispute .
as
The
and
the
tenant
plaintiff
predecessor- in - title of the 2 nd defendant as
landlord entered into a Tenancy Agreement
dated 30 July 1987 for a term of 2 years from l
August 1987 .

Under Part 3 of the Schedule to the
agreement , the plaintiff was granted an option
to renew the tenancy for a further 2 years ,
provided that not less than 6 months before the
expiration of the term , it gave notice in writing
to the landlord of its intention so to do. On 14
December 1988 , the plaintiff exercised its
option to renew .

The rental for the new term of 2 years was to
be the “ open market rent applicable at the
expiration" of the original term , “ having
regard to prevailing market rentals of similar
premises in the same locality , such rent to be
mutually agreed between the parties hereto or
failing agreement thereon three months before
© 1991 CCH International
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the expiration date of the term hereby created ,
the amount of such open market calendar
monthly rent shall be determined by a single
arbitrator nominated by the Chairman for the
time being of the Royal Institution of Chartered
Surveyors ( Hong Kong Branch ) on the
application of either party and such arbitrator's
decision shall be final and binding on the
parties hereto".

On 24 April 1989 , the agent of the landlord
wrote to the plaintiff , confirming that the
landlord was prepared to grant a further 2 year
term at a specified rental . It was pointed out
that in the absence of agreement , an arbitrator
would have to be appointed pursuant to the
tenancy agreement.
On 28 April 1989, Mr. Crawley on behalf of
the plaintiff rejected the proposed new rental ,
and proceeded to provide his own assessment
of the then open market rent .
On 29 April 1989, the landlord applied ito the
Chairman of RICS for the nomination of an
arbitrator. The plaintiff was not informed. On
31 July the term expired , and on 7 August 1989
the Chairman of RICS nominated Mr. F. Y .
Kan as arbitrator. The plaintiff was not
informed until November 1989 , and then only
indirectly .
On 18 December 1989, the landlord 's agent,
Vigers, requested the arbitrator to commence
arbitration as soon as possible and the plaintiff
was informed , but it was not until 5 February
1990 that the arbitrator wrote to both parties
about a preliminary meeting .
Thereafter the plaintiff challenged the
arbitrator's capacity to act impartially , and the
latter resigned on 20 February 1990. He
subsequently made it clear that his resignation
had nothing to do with the plaintiff s challenge
to his capacity , but was occasioned soleliy by
the manner in which he had been treated by the
agent of the landlord .
On 28 February 1990, the Chairman of RICS
nominated Mr . Brown as arbitrator , requesting
him "to proceed as a matter of urgency". The
plaintiff was informed . In paragraph 5 of his
affidavit, filed on 23 May 1990 , Mr. Brown
says that he was asked by the Chairman if he
"could treat the matter with expedience as
there had apparently already been a certain
amount of delay in the matter". Mr. Brown
says that he informed the Chairman that he
would do so.
Doyles Dispute Resolution Practice — Asia
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On 5 March 1990 , Mr. Crawley , on behalf
of the plaintiff , wrote to Mr . Brown stating that
since Mr . Brown was a "senior partner in a
firm of property consultants who are
remunerated largely by commission income
received from landlords," he wondered
whether Mr. Brown could "impartially judge a
matter of this nature between landlord and
tenant since it seems you must have a bias in
favour of those who provide you with your
income. Please would you comment on this
matter which is very important to us. By
bringing this question to your attention we do
not intend any disrespect . The question is not
directed at you personally but is directed more
to your position which seems to us to be by its
nature incapable of the objectivity an arbitrator
requires".

Mr. Brown did not reply to this letter, and on
7 March 1989 he wrote to the plaintiff and to
the landlord , informing them of his
appointment as arbitrator in their rental dispute ,
and requesting a meeting for Monday 19 March
"for the purpose of considering the procedure
to be followed". He made it clear that is was
"purely a preliminary meeting at which no
matters germane to the dispute itself shall be
discussed".
A meeting was duly held on 19 March , and
Mr. Brown summarised the proceedings in a
letter to both parties, dated 19 March . At the
meeting, he gave directions requiring the
parties to submit their representations before 5
p. m . on 13 April , their cross- representations
before 5 p. m . 23 April , and to attend a hearing
on 27 April at a venue to be announced . Mr.
Brown noted that Mr . Crawley , a director of
the plaintiff , objected to "this date and the
subsequent timetable on the grounds that
inappropriate time is given to prepare a
submission ", but "after taking all facts known
to me into account I find the suggested
timetable to be a reasonable one within which
to consider the matter".
On 21 March 1989, Mr. Crawley sent a fax
to Mr . Brown and the agent of the landlord ,
setting out his summary of the 19 March
meeting, inviting comments and corrections.
None were forthcoming .

On 28 March , Mr . Crawley wrote to the
arbitrator, once again expressing his
"reservations on the impartiality of a property
consultant as an arbitrator in a case where the
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landlord may be the client past present or future
of the property consultant ” . He went on to seek
from Mr . Brown a “ written declaration that our
landlord is not your client now , and has not
been your client in the past; furthermore please
would you declare that you do not intend to
work for our landlord in the future ” .
To this communication Mr. Brown did not
reply .
On 12 April 1990 , the landlord submitted its
representations to the arbitrator .
On 13 April 1990 , the deadline for the
submission of representations came and went .
On 18 April , the plaintiff s solicitors wrote
to the arbitrator, alleging “ real or apparent
bias ” , on the ground of an existing professional
business relationship between his firm and the
agents of the landlord . It was pointed out that
the declaration sought by the plaintiff had not
been forthcoming and that it was therefore
reasonably believed by Mr . Crawley that the
arbitrator could not be impartial . But that was
not the end of the matter, for the letter went on
to complain about the directions which had
been made on 19 March . There was a
complaint that insufficient time had been
allowed , and about the failure to provide for
discovery of documents, which was described
as , “ normal and essential requirement ” . There
was also a complaint that the direction for, “ an
oral hearing at which interlocutory proceedings
shall be heard ” was impossible to understand .
On 23 April , Mr. Brown wrote to the
landlord and the plaintiffs solicitors , stating
that he had no special relationship with the
parties to the dispute . After explaining his
position , he indicated that he was prepared to
revise the timetable by allowing until 30 April
for representations, 9 May for crossrepresentations and 16 May for the hearing .
Finally , he stated that “ barring unforeseen
circumstances, if the revised timetable is not
followed I will be prepared to proceed on an ex
parte basis ” .
On 26 April , the solicitors wrote to the
arbitrator noting that he had not addressed the
points raised in their letter of 18 April , and
informing him that since he did not intend to
step down as arbitrator , proceedings would be
issued to seek his removal by the Court .

On 27 April , Mr. Brown acknowledged
receipt of the letter of 26 April , and stated that

H80-014

“ all relevant matters have been covered in my
letter of 23 April ” .
On 30 April , the extended deadline for
representations came and went , and on 2 May ,
the plaintiff applied for an ex parte injunction ,
which was granted. The landlord was joined as
the 2 nd defendant .

In support of its applications, the plaintiff
essentially relies upon 3 grounds. The first can
conveniently be described as “ inherent bias ” .
It was submitted that Mr. Brown , the 1 st
defendant , by reason of his occupation as a
practising surveyor and valuer, is per se not a
fit and proper person to be appointed as an
arbitrator.
As I have mentioned , Mr . Crawley wrote to
Mr . Brown on 5 March stating that “ we
understand you yourself are a senior partner in
a firm of property consultants who are
remunerated largely by commission income
received from landlords. We wonder therefore
whether you can impartially judge a matter of

this nature between landlord and tenant since it
seems you must have a bias in favour of those
who provide you with your income ” .
Mr. Brown says in paragraph 8 of his first
affidavit that he “ informed Mr . Crawley that
my company was not remunerated largely by
commission from landlords as he contended in
that letter and that , in any case , I was acting as
arbitrator in the dispute in a personal capacity
and not as a representative of my company ” .
Mr . Brown also says in paragraph 2 of the same
affidavit , that he had “ acted as an expert valuer
for both landlords and tenants in many rental
disputes and have appeared on a number of
occasions in the Lands Tribunal as an expert
witness. I have also, in several occasions, been
appointed either as an arbitrator or independent
particularly
expert to settle rental disputes
by the past four Chairmen of The Royal
Institution of Chartered Surveyors ( Hong Kong
Branch ) and on two occasions by the President
of the Hong Kong Institute of Surveyors ” .
There is no evidence from the plaintiff that
Mr . Brown ’ s company relied more upon
upon tenants for its
landlords than
remuneration . Mr. Brown refuted the
“ understanding ” of Mr . Crawley . I find myself
unable to take judicial notice of the extent to
which property management companies in
general rely upon landlords for their income .
But I am satisfied that there is no business

—
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relationship as such between Mr . Brown 's
company and the landlord . There is no reason
to doubt Mr . Brown ' s assertion in paragraph 20
of his said affidavit that "JLW are , if anything ,
a direct competitor of my company".

On the evidence available to me , I am
satisfied that no inherent bias has been shown
to exist by virtue of any relationship between
Mr. Brown , or the company of which he is the
managing director, namely Sallmanns ( HK )
Ltd , on the one hand , and the landlord or its
agents, on the other .

I am further satisfied that no inherent bias in
favour of landlords generally has been shown to
exist by virtue of Mr . Brown 's position as
managing director of a prominent property
management company , part of whose income
may be derived from landlords.
At p. 251 of Mustill and Boyd , Commercial
Arbitration, 2 nd Edition , the following pasage
is found:
"It is impossible to lay down any principle

more precise than the test of what a
reasonable man would think for ascertaining
whether the relationship is close enough to
be objectionable . With the exercise of
common sense, a situation should never
arise in which the arbitrator's personal
impartiality is put in question . A person
who is approached with a request to act , and
knows that he has some kind of relationship
with one of the parties , should remember
that there is no keener sense of injustice
than is felt by someone who has doubts
about whether the arbitrator is doing his
honest best. He should also bear in mind
that the question is not just whether he
really is impartial , but whether a reasonable
outsider might consider that there is a risk
that he is not ."
I am satisfied that a "reasonable outsider"
would , in the present case , readily accept that
there was no evidence of any relationship
between Mr. Brown or his company , and the
landlord or its agents, which might create the
risk that Mr . Brown would not act impartially .

But Mr . Brown has also derived remuneration
from tenants. As he said , in paragraph 2 of his
first affidavit , he has "acted as an expert valuer
for both landlords and tenants in many rental
disputes". There is no evidence as to whether
Mr . Brown or Sallmanns ( HK ) Ltd . depend
more upon landlords than upon tenants.

In Bremer Handelsgesellschaft M .B.H . v . Ets
Soules et Cie and Anthony G . Scott [ 1985] 2
Ll . R . 199 , Mr . Scott was one of the members
of the Board of Appeal in relation to an
arbitration award , and was also a member and
director of a London company which was the
wholly owned subsidiary of a Lausanne
Company . Bremer alleged that the Lausanne
Company , Andre, were buyers of the soya
beans the subject of the dispute between
Bremer and Soules , giving rise to the
possibility that any decision in favour of Soules
could favour the Lausanne Company in future
arbitrations. It was submitted that Mr. Scott
might consciously or unconsciously lean
towards a finding of fact in the Soules
arbitration favourable to the Lausanne
Company .

In the event , the Court of Appeal upheld the
Judge 's conclusion that no case of imputed bias
had been made out . Ackner, L.J . approved the
following observation of Mustill , J . ( p. 204 ).

one could see in that instance the
shadow of an advantage to Andre from a
decision in favour of Soules, although for
the reasons already stated , too insubstantial
to found a remedy . But here there is only
the possibility of a shadow , since the
existence of any motive for a partial
decision is no more than speculation ."
"At least

In the present case, there is neither a
shadow , nor the possibility of a shadow . One
could not even begin to speculate about Mr.
Brown 's motives or allegiances. The test to be
applied is an objective one , and was formulated
by Ackner , J . in Hagop Ardahalian v . Unifert
International S .A. (“ The Elissar "J , [ 1984] 2
Ll . R . 84 at p. 89 , as follows:

On
of
behalf
the
Mr .
plaintiff ,
Allman - Brown submitted in reply that the very
fact that Mr . Brown 's company was
remunerated to some extent at least by
landlords, was sufficient to create the
appearance of bias in their favour generally .
Doyles Dispute Resolution Practice — Asia
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"Do there exist grounds from which a

reasonable person would think that there
was a real likelihood that Mr . Clark could
not , or would not , fairly determine the safe
port issue on the basis of the evidence and
arguments to be adduced before him ? It
seems to me that that is a satisfactory way of
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expressing the objective test which , to my
mind , is the appropriate approach ."

In my view , there exist no grounds in the
present case from which a reasonable person
would think that there was a real likelihood that
Mr . Brown could not or would not fairly
determine the fair rental on the basis of the
evidence and the arguments to be adduced
before him .
The fact that the plaintiff is aggrieved by the
appointment of Mr. Brown , on the basis that
Mr . Crawley believes or suspects that he is a
creature of landlords in general , and has a
business relationship with JLW in particular , is
not to the point . Those are subjective
considerations . If the test was subjective , any
party could frustrate a reference on the basis of
any fanciful doubts which he might choose to
harbour about an arbitrator. As Lord Ackner ,
LJ said , in “ The Elissar" p. 89:
"To

suggest that the mere lack of
confidence which no reasonable person
would , in the relevant circumstances ,
experience , should be a basis for setting
aside an award , seems to me to be quite
unacceptable."

In the case under consideration , I repeat that ,

no reasonable person could on the evidence ,
and in all the relevant circumstances, believe
that there was a risk that Mr. Brown might
favour a landlord over a tenant in any rental
review .

I turn to the plaintiffs second ground ,
namely , actual bias . It was submitted that the
arbitrator is or must have become biased
because he had read a letter from Vigers to F.
Y . Kan , the original arbitrator, complaining of
delays by the plaintiff . I have already
mentioned that Mr. F. Y . Kan was originally
appointed arbitrator in August 1989 , but did not
write to the parties until 5 February 1990. This
delay , the reasons for which I so not need to
determine , led to, inter alia, a letter from
Vigers , as agent for the landlord , to Mr . F. Y .
Kan , in which the plaintiff was accused of
"inertia" and of "delaying this case"
unnecessarily . This letter was copied to the
plaintiff , and it appears to have been sent to the
arbitrator by the Chairman of the RICS , as part
of the correspondence .
I find this submission less than persuasive . In
any adversarial system , a tribunal will
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inevitably hear complaints of one sort or
another by one party or the other . Often , the
tribunal does not have to resolve the problem ,
but hears about it anyway . It seems to me quite
unrealistic to suggest that the mere making of
such a complaint could lead to bias. In any
event , the plaintiff was aware of the complaints
that had been made against it , and Mr . Crawley
could have protested to Mr . Brown that such
complaints were quite unjustified , and that the
delay was entirely attributable to the landlord ,
or the first arbitrator.
There is no evidence that Mr. Brown sought
to blame anyone , and there is nothing to
suggest that he had formed a view that the
plaintiff was in any way responsible .

Neither would it be right to infer the
existence of bias merely because Mr. Brown
wished to proceed with the matter
expeditiously . He had been requested to
proceed as a matter of urgency , and was willing
to do so . Mr. Allman - Brown submitted that the
reference by Mr . Brown in paragraph 5 of his
affidavit to the effect that he was asked to treat
the matter with "expedience" is significant ,
insofar as "expedient" is defined in the Oxford
Concise Dictionary to mean , inter alia, "politic
rather than just". I have no doubt that Mr .
Brown was here inadvertently using the wrong
word . What he should have said , and what he
undoubtedly meant to say , was "expedition ".
That is quite clear from the context. "Professor
Walker asked if I could treat the matter with
expedience as there had apparently already
been a certain amount of delay in the matter".
In other words , Mr . Brown was saying that he
had been requested to get on with the reference ,
to act expeditiously . I reject the suggestion that
Mr . Brown was saying that he had been asked
to act in a manner which was "politic rather
than just".
I will deal further with the plaintiff 's
complaints arising from Mr. Brown 's
determination to act expeditiously when I come
to the alleged misconduct. Suffice it to say at
this time that I can discern no evidence of
actual bias in Mr . Brown 's attitude and
approach , despite the evidence that the landlord
was clearly also anxious that the reference be
speedily dealy with .

I come therefore to the third ground upon
which the plaintiff relies, namely , the alleged
misconduct of the arbitrator .
© 1991 CCH International
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It was submitted that the
misconducted the proceedings by :

arbitrator

(a ) Failing to allow the plaintiff sufficient

time to prepare his representations and
cross- representations , and by ordering a
hearing only 3 days after the last day for
filing cross representations.

-

( b ) Failing to make it clear that he had

ordered an oral hearing.

(c ) Failing to order discovery .

ex parte in
the event of non -compliance by the parties.

( d ) Being prepared to proceed

a procedure which had not
been agreed upon by the parties.

(e ) Adopting

( 0 Engaging in correspondence with the

2 nd defendant on October 12 .

I will deal with each allegation separately .
(a ) Failing to allow sufficient

time

Mr. Brown had been asked in to deal with
the arbitration as a matter of urgency , and he
set out to do so. In my view , his general
approach was commendable . The arbitration
was some 8 or 9 months overdue. The
arbitration clause in the tenancy agreement
provided for either party to apply to the
Chairman of the RICS to nominate an arbitrator
3 months before the expiration of the lease. It
can be inferred from this that it: was
contemplated that arbitration could commence
as soon as the term had expired . It is impossible
that it could have commenced before that time ,
having regard to the terms of the arbitration
clause , which referred to the open market rental
applicable at the expiration of the original term .
The landlord , no doubt with this in mind ,
applied to the Chairman of the RICS on 29
April 1989, slightly more than 3 months before
the expiration of the term . It would seem that
the landlord was anxious to have an arbitrator
nominated , ready to assess the open market
rental on 31 July , 1989.

I have already said that it is not my intention
to determine the cause of the delay , and I have
commented that there is no evidence to suggest
that this was a matter which concerned the
arbitrator . But the fact is that the reference had
been delayed , and it is against that background
that Mr. Brown 's willingness to act
expeditiously must be reviewed .
Doyles Dispute Resolution Practice
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In acting as he did , he was not only
responding to the request of the Chairman of
the RICS, but he was also acting in accordance
with the requirements of section 15( 3) of the
Arbitration Ordinance , which empowers the
Court to remove an arbitrator who “ fails to use
all reasonable despatch in entering on and
proceeding with the reference".

It was submitted on behalf of the landlord
that any assessment of the adequacy of the time
allowed must be made in light of the fact that
this was a “ simple rent review". That being
the case , the time allowed for the filing of
representations and cross- representations was
not unduly short . The fact that the hearing was
scheduled 3 days after the last day for filing
cross- representations was not significant ,
because the parties would have done all the
relevant work beforehand , when preparing their
respective
and
representations
crossrepresentations. In any event , no advantage
accrued to either party .
There is no evidence to suggest that the time
allowed was insufficient , but if it had proved to
be the case, there is every reason to believe that
Mr . Brown would have granted any necessary
adjournment. When the complaint was made on
18 April by the plaintiffs solicitors that the
time allowed was too short , Mr. Brown
immediately set a new timetable , and allowed
additional time. He had in any event extended
the original deadline by 4 days , on his own
initiative. Another example of Mr . Brown 's
willingness to be reasonable and flexible is seen
in his extension of the preliminary meeting
from 5 March to 19 March , at the request of
Mr . Crawley .

Mr. Allman - Brown , on behalf of the
plaintiff , strenuously opposed the description of
the arbitration as a “ simple rent review ". He
submitted that the matter had been rendered
highly complex by the upheaval in China on 4
June 1989, whereby the entire property market
had been thrown into disarray . In addition , Mr.
Allman- Brown submitted that whereas the
original rent had been assessed on a “ net"
basis, the landlord had sought to assess the new
rent on a “ gross" basis, whereby , as he put it ,
“ the whole game had changed", and it was
anything but a simple rent review .
But the fact remains that it was still a rent
review , based on “ prevailing market rentals of
similar premises in the same locality ". The
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representations and cross- representations would
no doubt have taken into account the upheaval
in China and its effect upon rental , and would
also have cast light on whether assessments
were being based on “ gross” area or “ net ”
area . I fail to see how these matters could have
altered the essential nature of the arbitration . In
my view , the matters referred to by Mr .
Allman - Brown would not necessarily have
made Mr. Brown 's task more difficult . He
would still have had to act upon the
representations and the evidence . If such
evidence could not have been obtained within
the time allowed , because, for example , the
upheaval in China had made information harder
to come by , or more difficult to analyse , then
there is nothing to suggest that Mr . Brown
would not have adjourned until the information
was available . There is no substance in the
submission .

it clear that the arbitrator
had ordered an oral hearing

( b ) Failing to make

Mr. Crawley requested an oral hearing . This
was granted and a date was fixed for 27 April
1989 , and subsequently extended to May 9 . It
was described by the arbitrator as an oral
hearing “ at which interlocutory proceedings
shall be heard
It was submitted that this
was an unintelligible direction , and could not
be accepted as a direction for an oral hearing . I
consider this quite unreasonable. It is quite
clear from the correspondence and the affidavits
that it was always understood , by everyone ,
that there would be an oral hearing . There is a
good sense in the submission on behalf of Mr .
Brown that lawyers have put a special meaning
on the word “ interlocutory ” , whereas its
ordinary meaning is “ to speak between ” . It
seems likely that Mr . Brown used the word in
this sense , but in any event I am quite satisfied
that he specifically acceded to a requesst for an
oral hearing , and that to the extent that he
might have been misunderstood , the matter
could have been easily clarified . There is no
substance in this submission .
( c ) Failing to order discovery

Discovery was mentioned for the first time in
the solicitors' letter of 18 April , almost a month
after Mr . Brown’s directions on 19 March . It
was alleged in the said letter to be a “ normal
and essential requirement ” in any similar
proceeding . But according to Mustill and Boyd ,
at p . 541 :
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an arbitration , by contrast , the claimant
is not obliged to deliver a statement of claim
unless he is ordered to do so; and in the
majority of arbitrations, no such order will
be made . The same is the case as regards
‘discovery ’ ,
‘defence’ ,
for
orders
‘inspection ' and so on , which have no
counterpart in the ordinary run of
arbitrations ” ( my emphasis).
“ In

If there is no counterpart to discovery in an
ordinary arbitration , then failure to order
discovery could hardly be described as
misconduct , especially since discovery had not
been requested by Mr . Crawley .
It appears that the plaintiffs solicitors were
assuming that the Rules of the Supreme Court
were automatically applicable in arbitration
proceedings. The assumption was incorrect .
The arbitrator was not asked to order discovery ,
he was not obliged to order discovery , and it is
very doubtful whether any good purpose would
have been achieved by discovery , the
submissions of Mr . Allman - Brown in his reply
to the contrary notwithstanding. It is relevant in
this context to remember that “ drawing an
analogy with the powers of the Court . .. does
not work at all well , because proceedings in
litigation and arbitration are fundamentally
different in character ” ( Mustill and Boyd , p.
540 ) Moreover , “ the arbitrator should use
discrimination in the employment of his power
to order discovery . He should not feel that he is
obliged to make any order for discovery at all ,
still less a full order ” ( Mustill and Boyd , p .
325) .

No doubt , each case is different , and the
procedure must be “ tailored to suit the
circumstances ” , ( Mustill and Boyd , p . 326 ) .
But it has not been shown in this case that
discovery was necessary , or even desirable .
ex parte in the
event of non -compliance by the parties

(d ) Being prepared to proceed

Mr . Brown made it clear in his letter of 23
unforeseen
1989 that “ barring
April
circumstances , if the revised timetable is not
followed I will be prepared to proceed on an ex
parte basis ” .
What he perhaps should have said is that he
would be prepared to apply to proceed on an ex
parte basis . Section 23C( l ) of Cap . 341
provides for application to the Court by an
arbitrator if a party to the reference fails within
© 1991 CCH International
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the time specified to comply with an order
made by the arbitrator . Section 23C( 2 ) gives
power to the arbitrator , in the event of an order
under s. 23C( l ) , to continue with the reference
in default of appearance or of any other act by
one of the parties.

However, it is submitted on behalf of the
defendants that in this case , it is possible to
imply from the fact that a surveyor/valuer has
been chosen as the arbitrator, that the parties
intended him to exercise his own expertise, and
to impose his own procedure.

Mr . Brown could not legally have proceeded
on an ex parte basis without the leave of the
Court . The likelihood is that in saying that “ I
will be prepared to proceed on an ex parte
basis" he was in fact saying no more than that
he was prepared to apply to be granted the
necessary power so to do. If he expressed
himself
inadequately ,
is
that
hardly
misconduct . In my view , it is more probable
than not that he was aware of s. 23(C )( 1 ) and
( 2 ) , since he said in para . 2 of his first afidavit
that he had “ on several occasions , been
appointed either as an arbitrator or independent
expert to settle rental disputes .. .", in which
case the most likely explanation for his choice
of words is that it was a shorthand way of
indicating that he was prepared to do what was
necessary to proceed ex parte.

In my view , it is not difficult to imply that
since such a person had been specified as
arbitrator, the parties intended him to conduct
the reference in accordance with a procedure
which he would have considered most
appropriate to the dispute to be resolved . The
parties agreed that he would be nominated by
the Chairman of the RICS , who would be
expected to nominate an experienced
professional member of the RICS .

(e ) Adopting a procedure which had not been
agreed upon by the parties .

The arbitration clause in the tenancy
agreement provided that “ the amount of such
open market calendar monthly rent shall be
determined by a single arbitrator nominated by
the Chairman for the time being of the Royal
Institution of Chartered Surveyors ( Hong Kong
Branch ) on the application of either party and
such arbitrator's decision shall be final and
binding on the parties hereto".
There is no mention in this clause of the
procedure to be adopted . If the parties have not
indicated what procedure is to be followed , it
may be possible to imply terms. But if this
can ' t be done , then according to Mustill and
Boyd , “ it is not possible to extract from the
reported cases any clear guidance on the shape
which the reference should take in such a case .
Two propositions can , however , be stated with
reasonable confidence .

Mr. Allman - Brown devoted considerable
time in stressing the consensual nature of
arbitration proceedings. He suggested that in
the absence of specific agreement , a procedure
could not be imposed on the parties without
their consent , or contrary to their wishes.
In support of this proposition , he cited Pratt
v . Swanmore Builders Ltd and Baker [ 1980]
Vol . 2 Q. B . p. 504. In that case , the parties
entered into a building contract , which included
an arbitration clause whereby in the event of a
dispute an arbitrator would be appointed by the
President of the Institute of Arbitrators, as it
was known prior to its charter. There was no
indication of what the procedure would be . An
arbitrator was duly appointed , who took no
steps to ascertain the scope of the agreement .
One of the parties favoured the regulations
governing the conduct of arbitrators , and wrote
to the arbitrator requesting that both parties
deposit money to secure the amount in dispute
plus fees and expenses , pursuant to those
regulations . At the first meeting between the
arbitrator and the parties , an order was made in
those terms, despite the fact that one party did
not agree . Thereafter, everything which could
have gone wrong , did go wrong .

Mr . Justice Pain said at p . 509:

First , the procedure must be of an adversarial
nature ... Second , the arbitrator is not required
to follow minutely the procedures of a High
Court action , but can exercise a broad
discretion , so long as he adopts a procedure
which complies with the essential features of
the English adversarial procedure ."
Doyles Dispute Resolution Practice
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“ In my view this arbitration went wrong
because of Mr. Baker 's fundamental
mistake in failing to establish just what the
arbitration agreement was . The clause in the
building agreement did not say by what
procedure the arbitration was to be
conducted . Miss Pratt by her application ,
which was made on the Institute's standard
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form for unilateral applications, made it a
condition of her application that the
arbitration should be conducted under the
Institute 's regulations .. . Since this was a
unilateral application , as Mr . Baker well
knew , it was appropriate to obtain
Swanmore Builders' acceptance of the same
conditions . .. Of course , Mr . Baker had no
power to compel Swanmore Builders to
accept the regulations . It was for the parties
to make their own bargain as to how the
reference should proceed , but it was the
arbitrator's first duty to ascertain just what
bargain the parties had made . Unless he did
this Mr. Baker could not know by what
procedure the arbitration was to be
governed ."
To put it simply , the arbitrator in this case
adopted certain regulations, to which one party
did not agree. The applicability of those
regulations could not be implied from the
arbitration agreement .

On the authority of this case , it was
submitted that since arbitration is consensual in
nature , when there is no specific agreement as
to procedure , it cannot in any way be imposed
by an arbitrator , contrary to the wishes of a
party .
With that general proposition , I firmly
disagree. It would mean that in the absence of
agreement , every procedural direction would
have to be consented to by both parties. That
would surely lead to a speedy breakdown in the
system . It is one thing to make an order in
relation to security for an award and expenses,
pursuant to the improper acceptance by an
arbitrator of a specific set of regulations, and
another to simply order times for the filing of
representations, and cross- representations and
an oral hearing .
Whereas is can readily be implied in the
present case that the arbitrator had at least been
granted the power to make directions as to
time , it could not be implied in Pratt v .
Swanmore that the parties had agreed to be
bound by a specific set of regulations.

Finally , it has to be said that the plaintiff has
never complained about the procedure itself ,
about representations , cross-representations and
a hearing. There seems to me to be a distinction
between procedure as such , and the timetable
set for its implementation .

H80-014
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( f ) Engaging in correspondence with the 2nd
defendant in October 1990

The plaintiff ' s application commenced
before me on 12 October, 1990. On 11
October, the 2 nd defendant ’s agent , JLW
Management Services Ltd . , wrote to the
arbitrator requesting a tentative time schedule"
for the arbitration proceedings in the event that
his appointment was upheld by the Court . Mr.
Brown replied on 12 October, saying that “ it
would be imprudent of me to suggest a
timetable in this matter until the result of the
Court hearing is known". He went on to
comment that “ arbitrators are under a general
duty to proceed expeditiously and as this is a
relatively straightforward case I would not
expect the procedure to be an unduly lengthy
one once the subject matter is able to be
addressed".

The plaintiff was sent a copy of both these
letters.

On the basis of these letters, it was submitted
that Mr. Brown was completely unaware of his
judicial role and function , and that he acted
non -judicially by replying at all .
This seems to be really clutching at straws.
Mr. Brown was appropriately discreet , and his
reply was copied to the plaintiff .

It was further submitted that Mr. Brown had
already formed the view that the case was
straightforward . I can see no harm in that .
Many Judges form such a view of a case before
it has commenced . Sometimes they are quickly
disabused , and sometimes they continue to
maintain that view . It surely cannot be
misconduct to form the view that an issue is
straightforward .
It was submitted that Mr . Brown was once
again promising the landlord that he would
proceed with speed if his appointment was
confirmed . It was submitted that this amounted
to “ signalling the landlord his readiness to
conduct the proceedings according to the
landlord 's wishes ” , and reveals actual bias in
favour of the landlord .
With respect , I disagree . Mr . Brown was
doing no such thing . He always intended to get
on with the job, and he was merely confirming
that his position had not changed .

The plaintiffs application is made under
sections 3 and 25 of the Arbitration Ordinance,
© 1991 CCH International

3-9-91

JE Taylor Co Ltd v Brown & Anor
(1991) 1 ADRD ( Asia Pacific) H80 014 ( Sharwood Deputy Judge)

•

80,447

-

Cap. 341 . Leave of the Court is required under
s . 3 to revoke the authority of an arbitrator .
Mustill and Boyd state , in relation to s . I of the
English Act , which is virtually identical to our
s. 3, as follows: ( p . 526)
“ First , the primary purpose of the section is
to impose a constraint , not to give a new
remedy . The purpose is to improve the
enforceability of the arbitration agreement
by taking away the unrestricted power of a
party at common law to frustrate the
reference by revoking the mandate of the
arbitration . ”
Despite the lack of guidance provided by the
authorities as to the circumstances in which the
discretion will be exercised , Mustill and Boyd
( pp. 528-529) suggest that the remedy will be
appropriate where the arbitrator has “ seriously
and irreparably ” misconducted himself , where
he has displayed actual or potential bias , where
deficiencies in his capability or performance
have revealed themselves for which the
legislation provides no other remedy , and
where justice demands that the proceedings be
ended , and no method of doing so is available
to the Court ” .
After a careful analysis and review of the
detailed submissions on behalf of the plaintiff , I
can find no evidence that anything resembling
the foregoing had been shown to exist in the
present case. It is said that the remedy is “ used
sparingly , and only in unusual cases, because it
deprives the other party of his contractual
rights” ( Mustill and Boyd , p. 528 ) . There is
nothing in this case which is unusual . Indeed , it
is as ordinary a case as one could find . When
one looks closely at what has happened , the
are
words “ seriously and irreparably ”
conspicuously out of place . The proceedings
have not yet begun . The arbitrator has
commenced his duties briskly and with a view
to expedition . He has set a timetable. These are
hardly matters which are aptly described as
“ serious ” and “ irreparable ” .
In Succula Ltd . v . Harland and Wolff [ 1980]
2 LI . R . 381 at 388, Mustill , J . said :
“ This leaves S . I . In the past , the Court has
been very cautious in the exercise of its
powers under this section . It is a serious
not only
matter to remove an arbitrator
for the arbitrator himself , but also for the
parties, who must begin the whole
proceedings again .. . In my respectful

—
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submission , however , it remains a remedy
of last resort , and the Court should not
intervene with an established reference
unless convinced that this is the only right
course to take . ”
In my view , the only right course to take in
the present case is not to interfere in any way
whatsoever .
Aside from s. 3 , an arbitrator may be
removed by the Court under s. 25 if he has
misconducted himself or the proceedings.

So far as procedural misconduct is
concerned , the Court adopts a much more
permissive attitude “ in relation to proceedings
in arbitration , and in practice the prospects of
persuading it to interfere in an arbitration on the
grounds of procedural misconduct are much
less than in respect of other tribunals ” ( Mustill
and Boyd , p . 37 ) .

But , “ the fact that the Court is given a wide
power to remove the arbitrator in cases of
misconduct does not mean that the power will
be freely exercised . An arbitrator may commit
errors
even serious error
in the course of
the reference, and yet remain perfectly able to
carry the arbitration to a successful conclusion
once his mistakes have been pointed out .
Justice requires that in such a case the arbitrator
should be left in office, rather than that the
parties should suffer the delay and expense of
beginning the arbitration afresh . The remedy is
therefore likely to he confined to those cases
where the arbitration simply cannot he allowed
to continue with the particular arbitrator in
office
either because he has shown actual or
potential bias or because his conduct has given
serious grounds for destroying the confidence of
one or both parties in his ability to conduct the
dispute judicially of competently" ( my
emphasis ).

—

—

—

I have already referred to the fact that the test
is an objective one , and that a party’ s
subjective feeling of lack of confidence in the
arbitrator would not suffice . “ To suggest that
the mere lack of confidence which no
reasonable person would , in the relevant
circumstances, experience , should be a basis
for setting aside an award , [ is] quite
unacceptable ” (" The Elissar" , p . 89 , supra ) .

Mr . Crawley clearly has no confidence in
Mr. Brown , although the reasonable person
would , in my estimation , have no reason to feel
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this way. As far as 1 can discern , his only
mistake was to use the word “ expedience"
when he obviously meant “ expedition " , and
possibly , to fail to make it perfectly clear on 23
April , that he was prepared to apply to proceed
ex parte , by saying that he was prepared to
proceed on an ex parte basis.

discharging his duty properly . I venture to
suggest that Judges not infrequently feel
insulted by parties or counsel . That does not
affect their impartiality , or the proper discharge
of their duties.

So will it be with Mr . Brown , especially as
Mr . Crawley made it clear that his criticism
was not directed at Mr . Brown personally .
The plaintiff bears the onus of proving on the
balance of probabilities that the authority of the
arbitrator should be revoked , or that he should
be removed for misconduct. In the present
case , the plaintiff has not discharged that onus.
I am unable to find any evidence of bias,
actual , inherent , imputed or potential , and I am
unable to find any evidence of misconduct .

But these are matters which are so
insignificant as to be hardly worthy of mention .
As a last gasp, so to speak , Mr .
Allman - Brown submitted that since Mr . Scott ,
on behalf of Mr. Brown , stated in Court that
the allegations of inherent bias were insulting ,
it was unsafe to permit Mr . Brown to continue
to act as arbitrator, because if he felt insulted ,
he might well be biased .

Finally , I should like to say that although I
have sought to deal with the matters raised in
moderate language , most if not all of them are
conspicuously without any merit or substance
whatsoever . So far as bias is concerned , there
are many examples of persons who act as
arbitrators, despite
general
professional
involvement with one side or the other to a
dispute which they are called upon to resolve .
For example , barristers often act for
underwriting interests at Lloyds. Can it be said
that they could be removed for bias when
arbitrating an insurance dispute? The answer is
clearly no .

It is necessary to approach this matter
realistically . When Mr Crawley first wrote to
Mr . Brown on March 5 , 1990 , he tempered his
suggestion of Mr . Brown ' s unsuitability by
saying: “ By bringing this question to your
attention we do not intend any disrespect . The
question is not directed at you personally but is
directed more to your position which seems to
us to be by its nature incapable of the
objectivity an arbitrator requires".

Nevertheless, Mr . Brown would be less than
human if he did not feel insulted by the
allegations of inherent bias , especially as they
have no foundation .

The application fails , and the summons is
dismissed .

But the statement by his counsel did not add
anything to that which might have been inferred
in all the circumstances of the case . This would
not prevent a professional arbitrator from

There will be judgment for the defendants.
I will hear counsel on costs.

[H 80-015] VALOKA PTY LTD v MJ HORNER BUILDERS PTY LTD
Supreme Court of New South Wales
Judgment delivered 6 March 1991
Full text of judgment below
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Interim awards Leave to appeal Plaintiff and defendant entering into
Parties referring dispute to arbitration
Dispute arising under contract
contract
Plaintiff seeking leave to appeal from the arbitrator ' s award — Whether leave to appeal
Whether arbitrator' s award contains errors of
from interim award should be granted
of the arbitration proceedings is admissible
transcript
of
Whether
or
whole
law
fact
evidence — Commercial Arbitration Act 1984 ( NSW ) , sec 38( 2 ) , 38( 4 )( b ) .
Arbitration

—

—

'

—

—

The defendant , a builder , entered into an agreement to construct townhouses for the
plaintiff. A dispute arose out of this contract and the matter was referred to arbitration. It was
agreed that the arbitrator would publish an interim aw ard , leaving the issue of the quantum of
damages for later consideration .
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The plaintiff sought leave to appeal from this award pursuant to sec 38(4)( b) of the
Commercial Arbitration Act 1984 (NSW ) , claiming that there were errors of law tainting
several findings of the arbitrator. In this regard the plaintiff attempted to have the whole of the
transcript of the arbitration proceedings admitted into evidence . It was further argued on
behalf of the plaintiff that:
( i ) the arbitrator demonstrated a misunderstanding as to the relevant standard of proof
required at the arbitration hearing;
( ii ) the arbitrator did not appreciate that the contract bound the builder to the contractual
provisions whether there were design faults or not;
( iii ) there were various mutual inconsistencies in the arbitrator’s findings.
Held: judgment for the defendant , leave to appeal denied .
1 . A submission that there was no evidence before an arbitrator to support a particular
finding was not a question of law arising out of the award . It was not legitimate to comb through
the evidence from the arbitration to see whether there was some error of law arising out of the
arbitration , rather than out of the award . Hence the transcript of the whole of the arbitration
proceedings was rejected as evidence . ( Warlcy Pty Limited v Adco Constructions Pty Limited
( 1989 ) 5 BCL 141 affirmed .)
2. The arbitrator did not misdirect himself as to the relevant standard of proof.
3. Errors committed when determining the facts by way of primary findings and
inferences could not be considered errors of law . Furthermore , an erroneous application of the
facts to the relevant law was ordinarily considered an error of fact , not law. Errors of law were
only construed in marginal cases where no other application of the law was reasonably open.
Submissions “ (ii )” and “ (iii ) ” above, were construed as questions of fact on this basis.
( Azzopardi v Tasman UEB Industries Limited ( 1985 ) 4 NSWLR 139 affirmed . )
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Before: Brownie J .

Brownie J: Pursuant to the provisions of
s 38(4)( b ) of the Commercial Arbitration Act
1984 ( “ the Act") , the plaintiff seeks leave to
appeal from the interim award of an arbitrator ,
asserting that there are errors of law tainting
several different findings of the arbitrator .
The parties entered into an agreement to the
effect that the defendant ( “ the builder") would
construct for the plaintiff ( “ the proprietor") 24
town houses, together with associated facilities .
After differences arose , the builder became the
claimant in the arbitration . It was agreed that
the arbitrator should publish an interim award ,
leaving for later consideration the quantum of
the damages payable to the proprietor in respect
of its cross-claim , as well as questions
concerning interest and costs. The arbitrator
Doyles Dispute Resolution Practice
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published an interim award , which he later
corrected , pursuant to the provisions of s 30 of
the Act , correcting two accidental slips of a
mathematical nature . No question has been
raised as to these corrections.
During the hearing on 22 February 1991 , the
plaintiff tendered the whole of the transcript of
the proceedings before the arbitrator , and the
defendant objected to this tender. It was not
possible for the hearing to conclude on that
day , and the proceedings were adjourned to a
date to be fixed . In the meantime, I heard
submissions as to admissibility of the
transcript , and otherwise as to the application
generally , and said that I would consider the
question of the admissibility of this evidence .
Thereafter, I saw counsel in chambers , and the
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further hearing of the application was fixed for
l March , not before 3 p . m . At that time , in
chambers , I expressed the view that I should
adhere to the view I had expressed in
Stavropoulos v Kordas & Lucas Pty Limited 22
May 1989, not reported , where I adopted the
view expressed by Smart J in Warley Pty
Limited v Adco Constructions Pty Limited
( 1989 ) 5 BCL 141 .

Unfortunately , when the matter was called
on for hearing on 1 March , it was well after
3 p . m . and it seemed better that I should not
take up court time stating orally the reasons for
the view I had formed , and earlier indicated to
counsel ; and the hearing progressed , with my
doing no more than stating what the ruling
would be. I now give reasons for this ruling.

In Warley, Smart J held that a submission
that there was no evidence before an arbitrator
to support a particular finding of the arbitrator
was not a question of law arising out of the
award , as distinct from arising out of the
arbitration ; it was legitimate when examining
the reasons for making an award , expressed in
the award , to refer to the documents mentioned
in the award , for the purpose of understanding
the award itself , and the reasons for the making
of the award , but it was not legitimate to comb
through the evidence on the arbitration , to see
whether there was some error of law which
arose out of the arbitration , rather than out of
the award .
When the appeal from his Honour’ s decision
came before the Court of Appeal ( 30 November
1988, not reported ), it was conceded that there
was some evidence to support the finding of the
arbitrator in question , so that the Court of
Appeal did not have to consider the question
with which I am now concerned , although
Kirby P ( alone ) discussed the question . In
Stavropoulos , I held that , unless and until the
decision of Smart J was overruled on appeal , it
should be followed , as should the reasoning
which led to his Honour's decision: i .e. it is not
permissible to analyse the evidence put before
the arbitrator to see whether he made some
error of law on an interlocutory ruling , since an
error of that kind was not an error arising out of
the award . Of course , an error of law in relation
to an interlocutory ruling may justify the
exercise of the jurisdiction conferred by s 42 of
the Act , but that question is not presently
relevant .

H80-015
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The Court of Appeal declined to grant leave
to appeal from my decision in Stavropoulos: 24
October 1989 , not reported , and I am told that
both Cole and Giles JJ have subsequently
followed and applied the decisions in Warley
and in Stavropoulos .
The first question which was debated before
me concerned the finding of the arbitrator
concerning VO (or Variation Order ) 12 . This
related to a claim made by the builder: it
asserted that it was entitled to be paid an
additional sum of money , in that units 19-24
had been redesigned , so as to change them
from “ B" type units to “ E” units . The
proprietor disputed this claim , essentially on
the basis that the decision to change the design
of these units resulted from the fact that the
builder had overexcavated in a part of the site,
along the line of a main drainage line , running
approximately along the western boundary of
the site.

The proprietor accepted that a finding of the
arbitrator, that the builder had not
overexcavated , was a decision on a question of
fact , rather than a question of law, but
contended that the decision of fact was tainted
by errors of law , which could be perceived
from the face of the award , and the documents
referred to in the award (this being the
proprietor's fall back position , adopted after I
rejected the tender of the transcript of the whole
of the proceedings).
As to this aspect of the case , 1 take the law to
be that stated by Glass JA in Azzopardi v
Tasman UEB Industries Limited ( 1985 ) 4

NSWLR 139 , 156- 157: see Haines v Leves &
Anor ( 1987 ) 8 NSWLR 442, 470. His Honour
was there dealing with appeals from the
Compensation Court , but what he said is
equally apposite in the case of an appeal , or
application for leave to appeal , from the award
of an arbitrator. Omitting citations, his Honour
said :
“ It has been suggested that since judges
unlike juries are required to give reasons a
perversity of result will or may suggest an
error at some stage of the reasoning process
and the perversity will then rise to the level
of an error of law . It is important , I believe,
to remember that whether an error is one of
fact or law is determined by legal theory and
the theory is the same whether the tribunal
be divided or undivided . Errors may be
© 1991 CCH International
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committed by a Worker’ s Compensation
judge at any one of three points viz
determining the facts by way of primary
findings and inferences, directing himself as
to the law and applying the law to the facts
found . At the first stage the determination of
facts by a reasoning process marred though
it be by patent error, illogicality or
perversity will , as has been said , never be
vulnerable to attack as an error of law by an
applicant for compensation . At the second
stage any error made will by definition be an
error of law . At the third stage when the law
correctly stated is applied to the facts found
in order to produce a conclusion error may
intrude again . An erroneous conclusion that
facts properly determined fail to satisfy a
statutory test , for example , injury arising
out of the cause of employment , substantial
interruption to journey , or failure to provide
suitable employment will ordinarily be an
erroneous conclusion of fact . It is only in
marginal cases that the statutory test is
satisfied or not satisfied as a matter of law ,
because no other application is reasonably
open: . .. Accordingly this Court will not
entertain unexplained perversity of result
as a ground for intervention although it
will correct perverse or unreasonable
applications of law to the facts found ."
As I have said , the arbitrator rejected the
argument by the proprietor that the need to
redesign units 19-24 arose from the
overexcavation by the builder. The first
argument now put forward by the proprietor
focused upon the statement by the arbitrator (at
13 ): " None of the evidence produced to
support or deny this allegation was
convincing". It was submitted that Ihis
statement demonstrated a misunderstanding by
the arbitrator of the relevant standard of proof .
Reading the award as a whole , I do not think
that this criticism is made good . The arbitrator
continued : "The recollections of witnesses
called by each party generally supported that
party ’ s case , however I am not persuaded that
any witness could recall with any degree of
accuracy the actual dimensions of the drainage
trench and the associated bench", and the
arbitrator then proceeded to refer to the
evidence and to the submissions of counsel .

I see no sound basis in what appears in the
award for concluding that the arbitrator
misdirected himself as to the appropriate
Doyles Dispute Resolution Practice — Asia
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standard of proof . To the contrary , he appears
to have summarised what seemed to him to be
the relevant evidence and submissions , and to
have then come to a conclusion of fact . All that
he meant , by the use of the word
"convincing", was that the evidence produced
by the respective witnesses was not persuasive .

Next , it was submitted that the statement ( at
15 ): "It is apparent that the ramifications of the
considerable excavation necessary for the
installation of the drainage lines adjacent to the
western boundary were not taken into account
when the ‘ET type units were designed and
positioned on the site", indicated a failure on
the part of the arbitrator to appreciate that the
contract bound the builder to construct the
units , in accordance with the contractual
provisions, whether there was a fault in the
design or not , as well as being inconsistent with
a further finding (at 19 ): "The question why the
trench was excavated to a lower level than
designed was not satisfactorily explained , and
in the absence of evidence to indicate a valid
variation to the contract , the quantity of 334 m3
is accepted as being fair and reasonable."

However , the finding (at 15 ) that the
designer, a person employed or retained by the
proprietor, failed to take into account the
ramifications of the excavation , has to be read
with the agreement ( recorded at 13) , that there
was no dispute but that the design was
changed , so far as concerned units 19- 24; and
the finding (at 19 ) that the builder was entitled
to be paid for excavating to the design depth
and no more; and no matter how the facts and
the findings are regarded , it does not fall
outside the scope of the first of the categories
described by Glass JA in Azzopardi.
Similarly , the assertion that some findings
are mutually inconsistent , if accepted , places
the supposed error in the same category : in
short , there is no question of law involved .
I do not therefore go on to examine whether
or not the arbitrator made the errors described .
It is sufficient to find that if there was such an
error , it was not an error on a question of law
arising out of the award , within the meaning of
s 38( 2 ) of the Act .
The separate complaints made by the
proprietor regarding variation orders 3, 7, 22
and 25( B ) are determined by this reasoning. In
effect , those complaints were parasitic upon the
complaint concerning VO 12.
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The contract contained a special condition
35 A in these terms:
“ The Proprietor and Master Builder
acknowledge and agree that the Contract
sum ... includes the following provisional
sums in respect of the following works ..."
There followed a number of items , including
the following:
“ Excavation , demolition
and fill
$21 ,000
Rock excavations in trenches
and drainage 24 @ $ 1 ,000
24 ,000"
The builder claimed to be entitled to be paid
for 434 m ' of rock excavated from the main
drainage trench , already mentioned , at the rate
of $161 per m \ plus 10 per cent margin . The
proprietor contended that the excavation in
question was not work within the description of
either of the items just quoted , nor was it a
variation ; and further that if any sum was
payable , it was a sum calculated at $75 per m '
plus ten per cent margin .
At 18- 19 the arbitrator said:
“ Rock was apparent on the site and it is not
in dispute that the Builder was aware that
rock would
be encountered during
excavation . The only logical reason for
having these two Provisional Sums , and
which I find to be a proper interpretation of
the Contract , is to enable the Builder to be
reimbursed for an unknown quantity of rock
excavation .
The sum of $21 ,000 was to cover the costs
of demolition , fill and bulk excavation , that
is, work required to form the platforms upon
which the units, roads and other features
were to be built . The sum of $24,000 was to
cover the costs of removing rock
encountered in excavating for trenches and
drainage .

It is a semantic question as to which of these
sums should be adjusted . "
There is no doubt that the proper
construction of a written contract is a question
of law , rather than of fact , but the meaning of
particular words may be a question of fact , and
in the circumstances of this case , it seems to me
that the meaning to be attributed to the two
expressions “ excavation , demolition and fill "
and “ rock excavation in trenches and
drainage" is a question of fact . There is
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nothing involved but the ascertainment as a
matter of English of what it was that the parties
meant when they wrote the words down .

But even if this view were wrong , I would
[ grant ] no leave to appeal in relation to this
ruling, for the decision of the arbitrator appears
to be correct , and within the context of the
overall dispute between the parties, the point is
not one likely to substantially affect the rights
of either party . The arbitrator found for the
builder , but only to the extent of 334 nr' and
only at the rate of $75 per m \ plus 10 per cent
margin . Additionally , the two expressions
which appear in special condition 35 A , just
quoted , must have some meaning , but the
argument put on behalf of the proprietor seems
to me to effectively deprive these expressions
of any content . For these reasons I decline to
grant leave to appeal in respect of the ruling of
the arbitrator concerning VO l .
The ruling concerning VO 14 related to a
claim by the builder to be entitled to be paid for
additional work , consequent upon the necessity
to raise the level of garages 17 and 18. The
dispute between the parties was concerned with
the question whether the builder had placed fill
in the relevant area so that it had to cut through
this fill later on . It was an aspect of the dispute
concerning the need to redesign what became
the “ E" type units. The arbitrator found that ,
when redesigning these units, the designer
chose to use the levels “ as established" which
I take to mean as they existed at the time of the
redesign , “ rather than the original levels
referred to the
reinstated" , and
he
considerations relating to this design (at 30 ).

The proprietor 's argument was in a sense
repetitive; it assumed , and repeated the
proposition that the builder had breached the
contract by ovcrexcavating , and therefore that
the need for the extra work flowed from this
breach of contract . In short , the application for
leave to appeal from this ruling fails for the
same reason as the application for leave to
appeal in respect of the ruling in relation to
VO 12.

Finally , there was a complaint made about a
ruling concerning the cross-claim . In part , this
complaint fails for the same reasons as does the
complaint concerning the ruling about VO 12 .
There is one additional question raised
however: it was asserted that cl 11 of the
contract obliged the builder to “ forthwith
© 1991 CCH International
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notify the claimant of any claim for delay".
The proprietor complained about a finding (at
52-53 ) , where the arbitrator dealt with an
allegation by the proprietor that “ the method of
management and off site organisation adopted
by the [ builder ] was inappropriate , inefficient
and not in accordance with industry practice".
In summarising the evidence , and
submissions, the arbitrator referred to a
submission put on behalf of the proprietor that
some evidence was overwhelming and said :
“ ... I consider the remaining evidence to be
quite ‘underwhelming' , consisting mainly of

80,453

unsubstantiated inferences and allegations. I
find this allegation not proven ."
The proprietor complained that the arbitrator
did not then address cl ll of the contract . I
consider that this complaint is well founded , if
one confines one 's attention to part only of the
award . However , to the extent that cl 11 was
significant , it went to the existence of a
contractual defence to the claim by the builder,
and not to the existence of any cross-claim by
the proprietor .

For these reasons I dismiss the Summons,
with costs .

[1) 80-016] COMMONWEALTH OF AUSTRALIA v THIESS CONTRACTORS PTY LTD
Supreme Court of Western Australia
Judgment delivered 7 March 1991
Full text of judgment below
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Arbitration Leave to appeal Errors of law Applicant and respondent entering into
contract
Dispute arising under contract
Parties referring dispute to arbitration
Applicant seeking leave to appeal against arbitrator ' s decision Whether leave to appeal
should be granted Commercial Arbitration Act 1985 ( W A ) , sec 38( 4 )( b ) .
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The parties entered into a contract whereby the respondent agreed to construct certain
buildings for the applicant . A dispute arose between the parties during the course of
construction of the buildings. The matter was referred to arbitration in accordance with the
contract . The applicant was not satisfied with the arbitrator’s decision and sought leave to
appeal from the Supreme Court .

The applicant made a number of submissions , arguing that the arbitrator made various
errors in law .
Held: judgment for the respondent , leave to appeal denied .

1 . The court had an unfettered disc retion to grant leave to appeal in respect of a question
of law which arose out of the award if , having regard to all the circumstances, the
determination of the question of law could substantially affect the rights of the parties to the
arbitration agreement. However, this discretion was to be exercised judicially . ( Qantas
Airways Ltd v Joseland & Anor ( 1986) affirmed . )
2. If the question of law involved the construction of a “ one-off” ' clause, leave to appeal
should not ordinarily be granted unless the arbitrator’s decision was obviously wrong.
3. If the question of law involved the construction of a clause in a standard contract , leave
to appeal should not ordinarily be granted unless a strong prima facie case was made out that
the arbitrator was wrong .
4. If the question of law did not involve the construction of a clause in a contract , leave to
appeal should not be granted unless the arbitrator’s decision was obviously wrong .

5. The applicant’s grounds for appeal were generally issues of fact and therefore not open
to appeal . Where an issue of law was made out by the applicant it was considered , at best , an
Doyles Dispute Resolution Practice — Asia
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“ arguable point ” . The arbitrator’s decision was not obviously wrong , nor had a strong prima
facie case been made out that it was wrong.

IHeadnote by the CCH INTERNATIONAL LEGAL EDITORS ]
PA Fyfe for the applicant .
MP Hollingdale for the respondent .
Before: Master White .

Master White: The applicant seeks leave ,
pursuant to the provisions of s 38( 4)( b ) of the
Commercial Arbitration Act 1985 ( “ the Act “ )
to appeal to this Court from an award made by

the Arbitrator , Mr Alan E Swann , on 1 May
1990.

The Background :
The parties entered into a written contract
( “ the Contract " ) on 8 January 1988 , whereby
the respondent agreed to construct certain
buildings for the applicant at Bindoon , in this
State. The nature and extent of the work to be
carried out was set out in a Specification ,
Contract Drawings and the Contract , which
incorporated certain General Conditions of
Contract .

Clause H . 1.10 of the Specification provided ,
inter alia , that:
“ Vertical longitudinal joints in solid walls
having two leaves shall be fully filled with
mortar after each course is laid . ”
During the course of construction of the
buildings , a dispute arose between the parties
as to the extent to which certain walls shown on
the Contract Drawings were solid walls and the
extent and manner in which the vertical
longitudinal joints in 190 mm
and 230 mm
wide brick walls were to be filled with mortar .
In due course , that dispute, among others,
was referred to arbitration in accordance with
the terms of cl 45 of the General Conditions of
Contract .
On 1 May 1990, the arbitrator delivered his
award , subsequently amending it on 4 May

—

—

1990.

The applicant is dissatisfied with the
arbitrator’s decision in certain respects, submits
that the arbitrator erred in law and wishes to
appeal to this Court . The applicant 's Minute of
proposed amended grounds of appeal sets out
the various ways in which , it is said , the
arbitrator erred in law , as follows:

^80-016

“ 1 (a ) The Arbitrator misdirected himself in
law in finding that a lack of communication
and a proper exchange of information in
relation to what was obviously something of
a problem constituted an attempt by the
Superintendent ’ s
to
Representative
subrogate or even abrogate all of their and
the Superintendent 's responsibilities.

( b ) The Arbitrator should have held that the
Superintendent ’ s Representative was under
no obligation under the Contract to provide
any instructions or directions to the
Respondent other than to stipulate the final
permanent result required by the Applicant .

2( a ) The Arbitrator erred in law in finding
that the provision of Clause H . 1.10 of the
Specification which required vertical
longitudinal joints in solid walls having two
leaves to be fully filled with mortar after
each course was laid ( ‘the specified
requirements’ ) specified a method of
construction of solid brick walls which was
different from the method of construction
proposed by the Respondent and accepted
by the Applicant’s Superintendent and
(‘the
Superintendent 's
Representative
Respondent 's method’ ).
( b ) The Arbitrator should have held that the

Respondent 's method complied with the
requirements of Clause H . 1.10 of the
Specification and did not constitute an
alternative method of construction and that
Clause H . 1.10 of the Specification did not
specify a single exclusive method of
achieving the specified requirements.

3(a ) The Arbitrator erred in law in finding
that the Respondent 's method was necessary
to comply with the Specification .
The Arbitrator should have held that the
provisions of Clause H . 1.10 of the
Specification which required vertical
longitudinal joints in solid walls having two
leaves to be fully filled with mortar after
( b)
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each course was laid could have been
complied without using the Respondent 's
method .

not execute , except with great
difficulty , otherwise than by the
Respondent 's method ; and

4(a ) The Arbitrator erred in law in finding
that the Respondent 's method:

( b ) the Applicant 's Superintendent

( i ) constituted a variation from the
Specification for the works;
( ii )
entitled
the
Respondent
to
reimbursement for some additional costs
incurred in the performance of the work
as a variation to the Contract.
( b) The Arbitrator should have held that the
agreement by the Applicant 's Superintendent and Superintendent 's Representative
to the Respondent 's method:
( i ) did not constitute

a determination by
the Superintendent pursuant to Clause
40.1 of the General Conditions of
Contract that the form , quality or
quantity of the work under the Contract
should be varied; and
( ii ) did not constitute an order by the
Superintendent to the Respondent
pursuant to Clause 40.1 of the General
Conditions of Contract to vary the form ,
quality or quantity of the work under the
Contract; and

accordingly that there was no variation to
the Specification for the work pursuant to
Clause 40.1 of the General Conditions of
Contract .

if , which is denied , the
of
the
Applicant 's
agreement
Superintendent and the Superintendent 's
Representative to the Respondent 's
method did constitute an alternative
method of construction and a variation to
the Specification for the work the
Arbitrator should have held that the
Respondent was not entitled to
reimbursement of any additional costs
incurred in the performance of the
Respondent 's method as a variation to
the Contract because:
( iii ) alternatively,

(a ) the Applicant 's Superintendent
and the Superintendent 's Represen tatives agreement was given solely
for the benefit of and at the request of
the Respondent to enable it to execute
the Contract which it was bound to
execute but which it claimed it could

Doyles Dispute Resolution Practice — Asia

•Pacific

and the Superintendent 's Represen tative 's
to
the
agreement
Respondent 's method was given on
the condition that responsibility for
the
Respondent 's method and
responsibility for any issues flowing
from it including any additional costs
incurred
remained
with
the
Respondent .

5. Alternatively , if , which is denied , there
was a variation the Arbitrator erred in law in
finding that the direct costs of the variation
were $21 ,624.00 and the costs of the
extension of time due to the variation were
$32 , 353.00 in that:
( a ) The Arbitrator failed to take into
account relevant considerations , namely
the cost of constructing the solid brick
walls in accordance with the specified
requirements and the length of time it
would have taken to have constructed the
solid brick walls in accordance with the
specified requirements.
( b ) The Arbitrator took into a [ sic ]
irrelevant
considerations,
account
namely that because the solid brick walls
were constructed by the Respondent 's
method the Respondent was entitled to
some reimbursement , the cost of
constructing the solid brick walls without
filling the vertical longitudinal joints,
and the time it would have taken to have
constructed the solid brick walls without
filling the vertical longitudinal joints,
(c ) The Arbitrator should have found that
the Respondent was not entitled to any
amount in respect of its claim for costs
for extensions of time because the parties
had agreed prior to the Principals
were
decision
such
costs
that
compromised by reason of accord and
satisfaction .
(d ) The Arbitrator should have taken into
consideration the matters raised at
paragraphs (a ) , ( b) , (c ) , ( d ) and (e ) of the
Applicant 's Counterclaim .
(e ) In the premises the Arbitrator
misdirected himself in law and the
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Arbitrator’ s decisions as to the direct
costs and extension of time costs of the
variation were so unreasonable that no
reasonable Arbitrator could have made
them .

6(a ) The Arbitrator erred in law in rejecting
(a )
of
the
paragraph
Applicant 's
Counterclaim by taking to account an
irrelevant consideration , namely that the
Superintendent and his Representatives
agreed to the Respondent constructing the
solid brick walls.
refusing to
arbitrate and make findings in respect of
paragraphs ( b) , (c ), ( d ) and (e ) of the
Applicant's counterclaim .

( b ) The Arbitrator erred in law in

(c ) The Arbitrator should have allowed
(a )
Applicant 's
paragraph
of
the
Counterclaim and should have proceeded to
determine and allow paragraphs ( b ) , (c ) , ( d )
and (e ) of the Counterclaim . "

The legal principles which apply:
The provisions of s 38 of the Act are as
follows:

Without prejudice to the right of
appeal conferred by subsection ( 2 ), the
Court shall not have jurisdiction to set aside
or remit an award on the ground of error of
fact or law on the face of the award .

"38( l )

( 2 ) Subject to subsection (4) , an appeal shall

lie to the Supreme Court on any question of
law arising out of an award .
(3 ) On the determination of an appeal under
subsection ( 2 ), the Supreme Court may by
order :
(a ) confirm , vary or set aside the award ;
or
( b ) remit the award , together with the

Supreme Court 's opinion on the question
of law which was the subject of the
appeal , to the arbitrator or umpire for
reconsideration or , where a new
arbitrator or umpire has been appointed ,
to that arbitrator or umpire for
consideration ,
and where the award is remitted under
paragraph ( b ) the arbitrator or umpire shall ,
unless the order otherwise directs , make the
award within 3 months after the date of the
order .

H80-016
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(4) An appeal under subsection ( 2 ) may be

brought by any of the parties to the
arbitration agreement:
(a ) with the consent of all the other

parties to the arbitration agreement ; or
( b) subject to section 40, with the leave
of the Supreme Court .

Supreme Court:
(a) shall not grant leave under subsection
(4 )( b ) unless it considers that , having
regard to all the circumstances, the
determination of the question of law
concerned could substantially affect the
rights of one or more of the parties to the
arbitration agreement; and
( b ) may make any leave which it grants
under subsection (4)( b ) conditional upon
the applicant for that leave complying
with such conditions as it considers
appropriate.
(6) Where the award of an arbitrator or
umpire is varied on an appeal under
subsection ( 2) , the award as varied shall
have effect (except for the purposes of this
section ) as if it were the award of the
arbitrator or umpire . "
Section 40 , which is mentioned in s 38(4)( b )
is not relevant to the present matter .
As the consent of the respondent has not
been obtained , the applicant must , if it is to
appeal , be granted leave by this Court in
accordance with s 38( 4)( b ) of the Act .
In Pioneer Shipping Limited v BTP Tioxide
Limited ( ' the Nema" ) 11982] AC 724 at 742-3,
Lord Diplock ( with whom the other Law Lords
agreed ) said :
"Where , as in the instant case , a question of
law involved is the construction of a ‘one
off clause the application of which to the
particular facts of the case is an issue in the
arbitration , leave should not normally be
given unless it is apparent to the Judge upon
a mere perusal of the recent award itself
without the benefit of adversarial argument ,
that the meaning ascribed to the clause by
the Arbitrator is obviously wrong . But if on
such perusal it appears to the Judge that it is
possible that argument might persuade him ,
despite first impression to the contrary , that
the Arbitrator might be right , he should not
grant leave; the parties should be left to
(5 ) The

4
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accept , for better or for worse, the decision
of the Tribunal that they had chosen for the
matter in the first instance .

For reasons already sufficiently discussed ,
rather less strict criteria are in my view
appropriate where questions of construction
of contracts in standard terms are
concerned . That there should be as high a
degree of legal certainty as it is practicable
to obtain as to how such terms apply upon
the occurrence of a kind that it is not
unlikely may reproduce themselves in
similar transactions between other parties
engaged in the same trade , is a public
interest that is recognised by the Act ,
particularly in Section 4. So , if the decision
of the question of construction in the
circumstances of the particular case would
add significantly to the clarity and certainty
of English commercial law it would be
proper to give leave in a case sufficiently
substantial to escape the ban imposed by the
first part of Section 1 (4) bearing in mind
always that a superabundance of citable
judicial decisions arising out of slightly
different facts is calculated to hinder rather
than to promote clarity in settled principles
of commercial law . But leave should not be
given even in such a case , unless the Judge
considered that a strong prirna facie case had
been made out that the Arbitrator had been
wrong in his construction ; and when the
events to which the standard clause failed to
be applied in the particular arbitration were
themselves ‘one-off’ events, stricter criteria
should be applied on the same lines as those
that I have suggested as appropriate to
‘one-off clauses."
In Antaios Campania Naviera SA v Salen
Redierna AS ( “ The Antaios’’ ) [ 1985] AC 191 ,
Lord Diplock delivered the leading speech and
affirmed what he had said in the Nema .
The Supreme Court of Victoria has , on at
least five occasions applied the Nema guidelines
( Karenlee Nominees Pty Ltd & Anor v Robert
Salser Constructions Pty Ltd [ 1988] VR 614 and
in the unreported decisions in Zafir v
Papaefstathiou , 30 October 1986; Muirfield
Properties Pty Ltd v Eric Kolle & Associates Pty
Ltd , 7 November 1986; Costain Australia
Limited v FW Nielsen Pty Ltd , 21 May 1987;
Hooper Constructions Pty Ltd v Giab Nominees
Doyles Dispute Resolution Practice
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Pty Ltd , 2 November 1988; Shinewell v R
Vandervilk & Associates Pty Ltd , 17 November
1980 and Keys Trading International Pty Ltd v
Soundview Shipping Limited & Ors , 8 March
1989 ).

However , in Qantas Airways Ltd v Joseland
& Gilling & Anor ( 1986) 6 NSWLR 327 , the
Full Court of the Supreme Court of New South
Wales did not accept the guidelines in the Nema
as being applicable to the New South Wales
Act . At 333 of the report , McHugh JA said , in
part:
“ We are not convinced that the statements
of Lord Diplock , based as they are on a
different background , are applicable to s 38
of our Act . The matters to which Lord
Diplock refers are important factors in
determining whether leave should be given .
But the exercise of the discretion conferred
by s 38 does not depend on whether the
Claimant has made out a strong prima facie
case or filled the other requirements to
which his Lordship refers. It is a discretion
to be exercised after considering all the
circumstances of the case."

In his unreported decision in Fastspan
Buildings v J & A Lovretta , delivered on 12
January 1990; Lib No 8031 , Seaman J said , in
respect of the decision in Qantas ( supra ):
“ Their Honours said no more about the

nature of the discretion to grant leave than
that it was to be exercised after considering
all the circumstances of the case . With
respect , I adopt Their Honours' view .
Furthermore , The Nema is concerned with
applications for leave to appeal against
decisions involving the construction of
documents and offers little guidance in the
circumstances of this case."

I pause to mention that the present
application does concern the construction of a
document .
Moreover, in Fastspan, the parties had
agreed that the Arbitrator might determine any
question by reference to considerations of
general justice and fairness whereas , in the
present case , the effect of the Act , in the
absence of an agreement to the contrary , was
that the Arbitrator had to determine all
questions according to the provisions of s 22( 1 )
of the Act . That sub-section is as follows:
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“ 22( l ) Unless otherwise agreed in writing
by the parties to an arbitration agreement ,

any question that arises for determination in
the course of proceedings under the
agreement shall be determined according to
law ."
The other unreported decision in this Court
which was brought to my attention does not
appear to be relevant to the facts of the present
case ( Delbridge Holdings Pty Ltd v Campbell ,
per Wallace J , Lib No 8046; 6 February 1990 ) .

2. If so, having regard to all the
circumstances, could the rights of one or more
of the parties be substantially affected by the
determination of that question of law?

3. If the answers to the aforegoing questions
are all in the affirmative:
(a ) does the question of law involve the
construction of a clause in a contract ?
( b ) if so, is the clause

-

( i ) a “ one off" clause?

In my opinion , this Court has an unfettered
discretion under the Act , to grant leave to
appeal in respect of a question of law which
arises out of the award , where it considers that ,
having regard to all the circumstances , the
determination of the question of law concerned
could substantially affect the rights of the
parties to the arbitration agreement .

If the question does involve the construction of
a clause in a contract which is a “ one-off
clause , as it seems to me , leave to appeal
should not ordinarily be granted unless the
Arbitrator's decision is obviously wrong .

Of course , the discretion must be exercised
judicially and the guidelines set out in the
judgment of Lord Diplock are , in a case where
they apply , important matters to which great
weight should be attached by the Court when
the discretion is exercised . (See , for example ,
Karenlee Nominees v Salzer Constructions Pty
Ltd [ l 988] VR 614 per Crockett J . )

In such a case , leave will usually be refused
unless a strong prima facie case is made out that
the Arbitrator was wrong in his construction .

Section 38 is , in my opinion , designed to
limit the intervention of the courts in
arbitrations ( Update Constructions Pty Ltd v
Roselle Child Care Centre Ltd ( 1990 ) ACLR 66
at 70 , per Kirby P ) . The Act is concerned with
finality in arbitration proceedings.
Section 38 docs not operate so as to provide
that leave to appeal must be granted in every
case where there has been an error of law which
could have substantially affected the rights of a
party ( Multiplex Constructions v International
Golf Services Pty Ltd an unreported decision of
Olney J in this Court delivered 17 December
1987 , Lib No 6978 ) . Such facts , in effect , are a
prerequisite to the exercise by the Court of its

.

discretion .
Accordingly , in my opinion , the Court , when
considering an application for leave to appeal
pursuant to s 38 of the Act , should ask itself the
following questions:
l . Is the proposed appeal concerned with ,
and only with ;

a question of law ,
( b ) which arises out of the award ?

(a)

H80-016

Or is it:
( ii )

a clause in a standard contract ?

4. If the question of law does not involve the
construction of a clause in a contract , is the
Arbitrator ’ s decision obviously wrong?

Leave will usually be refused , except in a
case where the Arbitrator's decision is
obviously wrong: see Monier Redland Ltd v
Maza Pty Ltd , Lib No 7981 ; 8 December 1989 ,
where Master Ng said:
“ where the parties have elected to seek and
obtain a quick decision by arbitration , they
should abide by the decision of the
Arbitrator unless of course the decision is
obviously wrong . "
The learned Master then cited dicta of Bingham
J in The TFL Prosperity [ 1982] l Lloyd 's Rep
617 at 625 where His Lordship said :
“ The philosophy of the new Act clearly is
that the election of parties to have their
disputes resolved by arbitration should be
respected in the sense that awards should
not be scrutinised with an over critical eye
and that the Courts should exercise restraint
in seising themselves of legal
questions. "

A good deal of argument was directed to the
proposed individual grounds of appeal and
authorities were cited in support and in
opposition to those grounds. I do not propose to
go through each of those grounds of appeal at
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any great length or to set forth in detail the
competing arguments so ably put forward by
counsel on each side .
In the case of many of the grounds, I was not
satisfied that the issue raised was a question of
law arising from the award . It seems to me that
several of the grounds were in fact directed to
questions of fact and such questions are not to
be the subject of an appeal under the Acl .

In general , too, I have been influenced in my
decision by the fact that the parties having
elected to proceed quickly by way of arbitration
should accept the decision of the arbitrator
unless it appears that his decision was
obviously wrong or at least that a strong prima
facie case can be made out that his decision was
wrong.
1 turn now to consider , briefly , the several
grounds of appeal .
Ground 1:
I am not persuaded that the matter raised in
this ground constitutes a question of law which
arises from the award . Nor am I of the opinion
that the determination of the matter raised could
substantially affect the rights of either party .
I accept the following submissions of the
Respondent in this connection:
“ l . The grounds raised by the Applicant
raise issues which do not form any part of
the reasoning behind the Arbitrator's
findings that the Respondent was to be paid
for carrying out the work as the work was
not within the scope of the specification .
2 . The reason and grounds for the
Arbitrator’ s award in relation to the
Respondent 's claim are set out in page 7 of
the Arbitrator's reasons for the award as
follows:.
‘... because of all these matters I cannot
accept that the contractor should be paid
for all of the problems which are set out
in the claim , but neither should the
contractor be denied some reimbursement for the basic fact that the work was
not constructed in accordance with the
specification and this variation i:o the
specification was agreed by the
Superintendent and his representatives. ’
3. An error of law by the Arbitrator
regarding the legal character of the conduct
of the Superintendent 's representative
Doyles Dispute Resolution Practice — Asia

cannot be said to have any causative
connection to the award of reimbursement to
the Respondent ."

Ground 2:
I am doubtful that it can properly be said that
this ground raises a question of law. If it does ,
it involves the construction of a “ one-off"
clause and I am not persuaded that the
Arbitrator’ s decision was obviously wrong or
even that there is a strong prima facie case that
he was wrong.
I accept the submissions by the Respondent
that , even if the Court is of the view on a
perusal of the award that there is a ‘prima facie
case" or “ substantial grounds", for
considering the Arbitrator as being wrong in his
view , the following further factors weigh
against the grant of leave to appeal , namely that
the specification is a one-off specification
which raises no principle of general
importance , the determination of which will
add significantly to the clarity and certainty of
the law . This is not a specification in general
use and there is no general utility for the
purposes of assisting other Arbitrators to arrive
at consistent decisions (see the Nema at 742-3:
Karenlee Nominees at 619; Mustill & Boyd
“ Commercial Arbitration" pp 604 to 608 ).
Both the Respondent and the Applicant sought
a speedy resolution of the dispute without
lengthy hearings or the provision of detailed
evidence before one of the most experienced
arbitrators in the State and the interests of
finality should therefore prevail even if the
Court thinks that the Arbitrator may be wrong ,
unless the Applicant can raise other factors
which override the factors contained in the
legislative intent of section 38( 5)( b) and which
evidence a substantial detriment to the
Applicant ( Mustill & Boyd at 608; Monier
Redland at 13 ).
Ground 3:
In relation to this ground of appeal , I agree
with the submissions by the Respondent that
even if the Arbitrator erred in law in finding the
Respondent’s method was necessary to comply
with the specification , this is displaced by the
finding of fact by the Arbitrator that the
Applicant and the Respondent had agreed to the
Respondent’s method of construction to
achieve the requirements of the specification .
I also accept that in any event , the Arbitrator
determined that the Respondent 's method was
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necessary on the basis of evidence that the
Respondent had tried various methods to fully
fill the joint with mortar . It is therefore a
finding of fact that the Respondent’ s method
was necessary and not subject to review by way
of appeal : Warley v Aden Constructions ( l 989 )
ACLR 73 per McHugh J at 80-82.
Ground 4 :

In my opinion , this ground raises, at best for
applicant , an “ arguable point" see
Abignano Ltd v Electricity Commission of New
South Wales ( 1985 ) 3 BCL 290. I am not
persuaded that the Arbitrator ' s decision was
obviously wrong or that a strong prima facie
case has been made out that it was wrong .
the

The matters referred to in ground 4( iii )( a )
and ( b ) are , in my opinion , concerned with
questions of fact , not of law . It was not

contended that there was no evidence upon
which the Arbitrator could have based his

power under cl 45
of the Contract to find a variation in favour
of the respondent notwithstanding a formal
order had not been issued : State Rail
Authority of NSW v Baulderstone Hornibrook
Pty Ltd ( 1988 ) 5 BCL 117 at 123- 125;

(a ) the Arbitrator had the

( b ) where there is a direction by the
superintendent to carry out the works by a
method different from that contained in the
contract , then that direction is a variation
under cl 40.1 even if the extent of the
direction is merely to require the contractor
comply with the contract (as was the case in
Baulderstone Hornibrook ) .

In my opinion , the decisions in The Tharsis
Sulphur and Copper Company v McElroy & Son
( 1978] 3 AC 1040 and Neodex Ltd v Borough of
Swinton & Pendlebury ( 1958 ) 5 BLR 38 are
distinguishable on their facts from the present
case .

decision .

Ground 5:

In my opinion , the Arbitrator was probably
correct in determining that a method of work
which was different from the method of work
required by cl H . 1.10 of the specifications was
a variation from the specification in relation to
the form , quality or quantity of the work . This
was a determination of a primary fact , that the
agreed method of work was different in
character and quality from the method which
was stipulated by cl H . l . lO , which cannot in
my opinion be challenged ( see per McHugh J in
War ley v Adco Constructions ).

This ground involves a total amount of
$53,977 in the context of a contract price of
$ 1 ,846 ,000 . It was urged upon me that the
determination of a question which involves so
small a proportion of the contract sum cannot
be said to have a substantial effect on the rights
of the parties. However , albeit the amount is
only about 4.3% of the contract sum , I do not
feel able to hold that it is too small to have such
an effect . This question was not substantially
argued .
I am not persuaded that this ground involves
a question of law arising from the award . The
Arbitrator 's power to inform himself “ in such
manner as he thinks fit", pursuant to s 19( 3 ) of
the Act was not curtailed by the agreement of
the parties .
Ground 6 :
I am not satisfied that this ground raises a
question of law arising from the award .
In the result , the application fails and is
dismissed .

Further, as the respondent submitted , an
agreement by the superintendent to vary the
method of carrying out the works , was a
determination as required by the first limb of
clause 40.1 . It was also an order by the
superintendent when the superintendent
directed the respondent to carry out the contract
once the new method had been agreed and the
Arbitrator was therefore, it would seem , correct
in law in his determination in the award
because:
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[1( 80-017 ] BLAU & ANOR v P & JM DELEO PTY LTD
Supreme Court of Victoria
Judgment delivered 29 May 1991
Full text of judgment below

—

—

Arbitration Security for costs Builder and proprietor submitting dispute to arbitration
Proprietor commencing court action by filing a motion seeking “ security for costs"
Parties settling security issue Settlement not executed Proprietor issuing a summons
on the original motion seeking to “ enforce the settlement"
Court granting order
Arbitrator finding hearings will take longer than expected
Proprietor seeking further
security Proprietor issuing a further summons seeking to obtain an order for the claims
outlined in the original motion
Court dismissing claim
Proprietor appealing
Whether a further determination on security for costs can be made
Commercial
Arbitration Act 1984 Vic, sec 47 .

—

—

—

—

—

——
—

—
—

—

—

A dispute arose between a builder and a proprietor concerning certain works . The dispute
was referred to arbitration . At a preliminary hearing the builder outlined the complexity of the
dispute and that it would take an extensive time to be heard . The arbitrator set aside a number
of days for the hearing .

The proprietor wrote to the builder seeking security for costs. The proprietor then filed an
originating motion and a summons seeking an order for “ security of costs and the stay of the
arbitration proceedings until such an order was complied with ” . The motion and the summons
sought the same relief .
The parties agreed to a settlement on the security issue; however , the settlement was not
executed . Subsequently , the proprietor issued a summons reinstating the originating motion
and sought an order to “ ratify the parties’ settlement agreement” . This order was granted .
Amended points of claim were submitted and the arbitrator stated that the arbitration
would involve more hearing time than originally calculated . The proprietor acting on this
situation sought further security for costs. The proprietor dismissed the “ consent” order
summons and issued a further summons , identical to the original one , and based on the same
originating motion . The Master dismissed this claim on the basis that the issue had already been
determined ( res judicata ) . The proprietor appealed .
The builder responded by claiming that the settlement reached between the parties
determined the total security for the arbitration. Also the builder argued that the final
summons issued on the originating motion was identical to the relief sought by each other
summons , therefore res judicata applied .
Held: appeal allowed , matter referred back to a master .

1 . The nature of the right or cause here was , as articulated in the final summons and the
originating motion , security for costs. It was clear that such a matter was interlocutory , interim
and on-going in nature and capable of continuing change and development .
2. The nature of the proceeding was an intelocutory and interim order for a developing
situation and was known to be such by the parties. It was inconceivable , for the purposes of the
principles before the Court , that where a situation radically altered , the parties were inevitably
tied w ithout a remedy to a constant subsument judgment upon material and a situation entirely
different . Res judicata did not apply in this instance.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

P Cawthorn ( instructed by GWP Aarons & Co) for the plaintiffs .
CA Connor ( instructed by Wainwright Ryan ) for the defendant .
Before: Cummins J .
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Cummins J: This is an appeal from an order
of the Master made on 22 May , 1991
dismissing a summons of the plaintiffs issued
on 14 May , 1991 for security for costs. That
summons was a summons on originating
motion by the plaintiffs for (omitting formal
parts )

—

“ 2 . An order that the defendant give
security for the costs of the plaintiffs of the
arbitration proceeding commenced by notice
of dispute dated 1 st March 1990 ( ‘the
proceeding’ ).

3. An Order that the proceeding as against
the plaintiffs be stayed until the security is
given ."

It is necessary to go to the commencement of
the pathway to the Master . On 20 December ,
1990 , an originating motion was issued by the
plaintiffs against the defendant . The plaintiffs
were the proprietors and the defendant the
builder of certain works which were the subject
of an arbitration commenced by notice of
dispute dated 1 March , 1990 in which the
builder was the complainant and the proprietors
the respondents . Mr . S . A . Baker is the
arbitrator , and the claim was in the sum of
$203,639.11 , as is revealed in the notice .
The arbitrator held a preliminary hearing on
14 November , 1990 , and made certain
directions. An affidavit of Mr. Lulham ,
solicitor for the appellants before me , sworn
21 December , 1990 , stated that at that
preliminary hearing counsel for the builder
outlined the builder’ s claim and stated a
significant part was for prolongation costs and
that the matter was complicated and would take
an extensive time to be heard , and it appears
that the arbitrator then allowed 15 hearing days
for the arbitration .

On 16 November , 1990 , the solicitors for the
proprietors wrote to the solicitors for the
builder , seeking security for costs in the sum of
$14,000. On 20 December , 1990 , the
originating motion I have spoken of was issued ,
together with a summons on that originating
motion , also issued on 20 December, 1990.
Both the originating motion and the summons
sought precisely the same relief .
On 2 January , 1991 , the points of claim were
issued , which notably incorporated progress
claim No. 10 . By letter dated 5 February ,
1991 , the solicitors for the builder offered the

H80-017

sum of $ 10 ,000 as security for costs to settle
the application initiated by the letter of 16
November , 1990 . That offer was accepted by
letter of 8 February , 1991 of the solicitors for
the proprietors.

Ultimately , in February , 1991 , terms of
settlement were agreed between the parties.
The terms are undated but were forwarded by
letter dated 13 February , 1991 by the solicitors
for the proprietors to the solicitors for the
builder and were returned , signed by those
latter solicitors , to the former by letter of 25
February , 1991 . The terms of settlement stated :

plaintiffs' application made by
Summons on Originating Motion filed 14th
December 1990 is settled on the following
terms:

‘‘The

1 . The defendant by its solicitors
Wainwright Ryan shall open an interest
bearing trust account in the name of
Wainwright Ryan solicitors, with Mr .
Ian Lulham solicitor of G . W .P. Aarons
& Co. being a joint signatory to the
account .
2 . Upon the account being opened , the
defendant will deposit the sum of
$10,000.00 into the account .

3. The sum deposited in the account
shall not be withdrawn or otherwise dealt
with until an Award is published in the
arbitration , and then only pursuant to the
terms of such Award .
4 . The plaintiffs and the defendant will
consent to Orders on the Summons

—

plaintiffs’ costs of the
application be costs in the cause.
( i ) That the

The Summons be otherwise
dismissed .

( ii )

G . W . P. Aarons
solicitors for
the plaintiffs .

&

Co.

Wainwright Ryan solicitors
for the
defendant . "
The terms are exhibited to an affidavit of Mr .
Guiner , sworn on 27 May , 1991 as Exhibit
2LJGI .
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The arbitration commenced on 14 May ,
1991 . At that time certain directions were given
by the arbitrator . However , on 17 May , 1991
amended points of claim were delivered . The
original , 2 January , 1991 points of claim and
the 17 May , 1991 amended points of claim are
exhibited before me . The amended points of
claim involved quantum meruit and proprietary
estoppel . It is asserted on behalf of the
appellants , as appears in the affidavit of Mr .
Lulham sworn on 23 May , 1991 , that as a
consequence thereof , “ radically different
circumstances" have arisen . It is said that the
arbitration now is likely to occupy 25 days
rather than the previously estimated 15.

For purposes of the limited point of law
which arises on this appeal , it is not necessary
for me to review the affidavit material , save to
the extent I have already done . It may be that
the quantum meruit is inevitably linked with
“ ORIGINATING PROCESS:

HOW OBTAINED:

to a degree , co-extensive with the
prolongation claim . At all events , it is asserted
on behalf of the plaintiffs that there are
“ radically different circumstances" that now
apply . Thus, the plaintiffs seek further security
for costs.
Although the terms of settlement had been
agreed , it appears that by oversight the matter
did not come on as intended , and on 26 March ,
1991 a summons was taken out by the
plaintiffs , headed “ Summons on Originating
Motion ", to obtain the reinstatement of the
December , 1990 summons , which had been
returnable on 26 February , 1991 . The
26 March , 1991 summons sought “ orders by
consent in that reinstated summons in the terms
of an agreement made between the parties".
The matter came on before the Master on
3 May , 1991 . The order made stated as
follows:

and

Originating Motion Between Parties.
Plaintiff 's Summons filed 26 March ,

1991 .
ATTENDANCE:

Mr. S. Minahan , the Solicitor for the
Defendant .
No appearance by or on behalf of the
Plaintiffs.

OTHER MATTERS:

Letters of consent filed .

THE COURT ORDERS THAT:
1 . Summons filed 20 December 1990 is reinstated .

2. The Plaintiffs are at liberty to commence this proceeding by
Originating Motion in Form 5C pursuant to Rule 45.05( 2 )( a ) and ( b ) .
3. a . The Defendant by its solicitors, Wainwright Ryan , shall open an
interest- bearing trust account in the name of Wainwright Ryan
Solicitors , with Mr. Ian Lulham Solicitor of GWP Aarons and Co
being a joint signatory to the account .
b . Upon the account being opened , the Defendant deposited the sum
of $10 ,000 into the account.
c . The sum deposited into the account shall not be withdrawn or
otherwise dealt with until an Award is published in the Arbitration
and then only pursuant to the terms of such Award .
4. The Plaintiffs ' costs of the application are costs in the cause .

5. The Summons is otherwise dismissed .
20 May 1991
Deputy Prothonotary . ''

DATE AUTHENTICATED:
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The attendances stated in the order were
incorrect , as it was the solicitor for the
plaintiffs who appeared , there being no
appearance by the defendant , doubtless because
the matter was settled . The letters of consent
filed and referred to in the order , were letters of
10 April , 1991 and 16 April , 1991 of the
solicitors respectively for the appellants and the
respondent , which refer to but do not recite the
terms of settlement .
It will be noted in the order of the Master of
3 May , 1991 that there is no reservation as to
time period or stage of the arbitration , nor is
there liberty to apply generally .

“ Originating Process:

How Obtained:

As I have said , on 14 May , 1991 the
arbitration commenced , and on 17 May , 1991
amended points of claim were filed .

Thus it was on 14 May , 1991 that the further

summons on originating motion was issued by
the appellants, which summons was the subject
of the Master 's order of 22 May , 1991 which
by notice of appeal brings it before me .

The originating motion has not formally been
determined .

In the order of 22 May , 1991 the following
( omitting formal parts ) appears as the Order:

Originating motion between the
parties.
Plaintiff 's summons filed 14th May

1991 .

Other Matters:

The summons filed 26th March 1991
having been dismissed ( inter alia ) by
consent .

The Court Orders That:

( 1 ) the plaintiff pay the defendant ' s

costs of the summons;
( 2 ) the summons is otherwise

dismissed."

It appears from the affivadit material before
me that the Master took the view that the matter
was res judicata , and , indeed , that has been the
point argued by counsel for the builder before
me . The Master did not proceed to the
discretionary considerations normally arising
on an application for security for costs.
Counsel for the proprietors , who are the
appellants before me , has submitted that the
Master erred in law in that he should have
proceeded to a consideration of the merits of
the application made pursuant to the summons
of 14 May 1991 .

Counsel for the builder, the respondent
before me , has submitted that the Master’ s
conclusion in law of res judicata was correct .
Counsel for the builder , in support of that
submission , submitted that in the settlement
achieved between the parties as to security for
costs the parties took upon themselves to
determine the total security for the total
arbitration , that no liberty to apply or
reservation as to time was expressed in the
order consented to , and that the relief sought in
the last summons on the originating motion was
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identical to the relief sought in each other
summons (other than the reinstatement
summons) and identical with the relief sought
in the originating motion . Counsel put that ,
further , an application such as was before the
Master on the last occasion was premature , as
the agreed anticipated period of 15 days would
not have expired until Friday , 6 June 1991 and
the arbitration was presently proceeding and
was presently the subject of the agreed order
for security for costs. Counsel submitted that
such an order for security for costs affects
rights of parties because , of course , a person
the subject of such an order is stayed from
proceeding the action if the requisite security
cannot be provided . Counsel relied , amongst
other authorities, on Chamberlain v . The
Deputy Commissioner of Taxation ( 1987-88 )
164 C. L . R . 502 , particularly at pp . 508-509
and 511 in the joint judgment of Deane , Toohey
and Gaudron , JJ . Their Honours in that
judgment observed at page 511:
“ The matter is not one for the discretion of
the Court ; by operation of law the cause of
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action relied upon by the respondent has
ceased to exist . ”

and Ors . v . Smith and Ors . ( 1895) 1 Arg. L . R .
144 , Hodges , J . stated at p . 144:

However , Chamberlain ' s case was a case
involving a judgment upon an action for
payment of income tax due. The judgment was
by consent and , as is stated by Their Honours,
a judgment entered by consent is subject to the
principle of res judicata (see p. 508 ). But in
Chamberlain , in the second proceeding , the
respondents sued for a debt due to the Crown in
respect of the same assessments as in the first
instance . Further , as was noted by Brennan , J .
at p. 505 , the Commissioner chose nol to
impeach the first judgment for mistake , and it
thus stood .

“ The cases cited show that I have
jurisdiction to extend the amount of the
security and to order security for a larger
amount . It is suggested that such an order
should only be made when some
contingency has arisen which could not have
been foreseen when the original order for
security was made . I think , as a general
rule , that would be so , but I think the rule
gives the Court a general discretion to make
the order or not , and so , where the facts
justify a further order , such order can be
made. ”

I consider that Chamberlain ' s case ,
involving the same assessment in each instance ,
is far removed from the case presently before
me . Likewise , the authorities further relied
upon by counsel for the respondent , namely
Wells v . d ' Amico ( 1961 ) V . R . 672 , involved a
consent judgment for negligent damage , and
Van Amstel v. Country Roads Board (1961 )
V . R . 780 , involved in the first instance a
judgment for moneys due under a contract and
in the second instance a claim for damages . In
each instance the nature of the res is
fundamentally different from that before me .

Like considerations appear in Southern Cross
Exploration N . L . & Ors . v . Fire <£ All Risks
Insurance Co . Ltd . & Ors . ( 1985 ) 1
N .S. W . L . R . 114, particularly at 124 per
Waddell , J . Although counsel for the appellants
submitted that the present case was analogous
to that of Boles & Ors . v . Esanda Finance
Corporation Ltd . ( 1989 ) 18 N . S . W . L . R . 666,
particularly at 673-4 per Samuels , J . A . ( in
whose judgment the other Justices agreed ) , I
consider that that case , involving as it did
accrual at a different point of time because of
late instalments , does not directly provide
assistance.

The most useful , with respect , expression of
the true principle is, I consider , that of Dixon ,
J . , as then he was , in Blair & Ors . v. Curran &
Ors . ( 1939 ) 62 C . L . R . 464 at 532 , in which
His Honour defined the consequences of res
judicata as:
“ the very right or cause of action claimed or
put in suit has in the former proceedings
passed into judgment , so that it is merged
and has no longer an independent existence
( See also Jackson v . Goldsmith ( 1950 ) 81
v.
C . L . R . 446 and Port of Melbourne Authority
’
Anshun Pty . Ltd . ( 1981 ) 147 C. L . R . 589. )
The nature of the right or cause here is, as
articulated in the summons and originating
motion , security for costs . It is clear that such
matter is interlocutory interim and ongoing in
nature and capable of continuing change and
development .

The submission for the builders here is not
that there is estoppel by record of the matter the
subject of the first order of the Master , but
rather that the matter is res judicata . In Balance
Doyles Dispute Resolution Practice — Asia

The matter comes before me by way of s. 47
Commercial Arbitration Act 1984 and either the
inherent jurisdiction of the Court or Order 64
(see Nasic v . Dimovski ( 1988 ) V . R . 94 at 95 ,
O’ Bryan , J . and Bahr & Anor . v. Nicolay &
Ors . ( m i ) 12 A . L . R . 361 at 632-3. per
Toohey , J . and the authorities there cited , and s.
1335 of the Corporations Law ).
'

I consider that the nature of the proceeding
which was compromised and the intention of
the parties thereto is such that res judicata does
not apply in this instance . The nature of the
proceeding is an interlocutory and interim order
for a developing situation and was known to be
such by the parties. It is, I consider ,
inconceivable , for purposes of the principles
applying before me , that where a situation
radically alters , the parties inevitably ought be
tied without remedy to a consent subsument
judgment upon material and a situation entirely
different .
True it is that the parties did not reserve the
question of time or liberty to apply but I
consider the nature of the right or cause being
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interim interlocutory and continuing is such not
to preclude further recourse .
The question , of course , whether there ought
to be further security ordered and whether there
are such different circumstances as would
justify it , is not a matter which has been
litigated before me. It may well be that the
different circumstances do not justify further
security for costs. The matter the Master, in his
good judgment , will consider , including the
role and effect of the counterclaim and the
question of stultification of the builder's claim
and the question of prematurity . That , as I say ,
is a matter for the Master looking at the

circumstances , and , as I am informed , further
material will be placed before him if the builder
is unsuccessful before me on the question of
opposing further security for costs. However ,
for the reasons I have stated , I consider that the
appeal ought to be allowed and the matter
ought to be remitted to the Master for his
decision whether or not the further security
ought be given .
For those reasons , I allow the appeal . I allow
the costs of the hearing before me and the
Master and I grant the indemnity certificate
which is sought.

[1180-018] ALLCO STEEL ( QUEENSLAND) PTY LTD v TORRES STRAIT GOLD PTY
LTD & ORS
Supreme Court of Queensland
Judgment delivered 12 March 1990
Full text of judgment below

—

—

Stay of
Enforceability of agreements to conciliate
Alternative dispute resolution
Dispute arising between contractor and
proceedings Ouster of Court ' s jurisdiction
joint venture manager
Parties ' agreement providing for conciliation prior to litigation
Manager seeking stay of proceedings pending
Contractor commencing litigation
Whether agreements to
Whether conciliation clause enforceable
conciliation
conciliate provided a defence to claims that the Court ' s jurisdiction was being ousted .

—

—

—

—

—

—

—

A dispute arose between a contractor and the manager of a joint venture project. The
agreement between the parties contained a dispute resolution mechanism whereby disputes
were to be submitted to conciliation before a party could commence court action .

The manager initiated court proceedings. However , an application made by the contractor
resulted in the Court ordering the parties to proceed to conciliation . The parties attended two
conciliation meetings both to no avail . The contractor then filed a statement of claim seeking
relief for alleged breaches of the parties’ agreement. Correspondence subsequently engaged in
between the parties indicated a lack of any spirit of conciliation or co-operation .
The manager applied to the Court to have the contractor’s action stayed pending
conciliation . The manager argued that the conciliation clause was a valid postponement of the
right of access to court . Alternatively , it was submitted that the conciliation procedure was a
condition precedent to court action , and that a cause of action had not accrued to the
contractor.
The contractor responded by contending that the conciliation clause was not an arbitration
clause; therefore cases dealing with Scott v Avery clauses did not apply .
Held: application dismissed , stay denied .
1 . Notwithstanding the clear breach of the contractor's obligations to conciliate , the
doctrine that the jurisdiction of the court cannot be ousted dominated any other principle that
would have required the contractor to honour its contractual relations that may have arisen
under the conciliation clause .

2. The authorities that dealt with Scott v Avery clauses were not applicable because in
arbitration the parties envisage a binding and final decision of a mutually agreed independent
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third party , not merely the obligation to conciliate between themselves with the likelihood of
no result .
3. Even if the Court could have exercised its inherent jurisdiction to grant a stay on the
basis that a condition precedent to the accruing of a cause of action had not accrued , such relief
must be refused as it was abundantly clear that the parties had taken up positions which
effectively ruled out the possibility of compromise and conciliation .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS\
P Keane QC and Mr Thompson ( instructed by Chambers , McNab , Tulley & Wilson ) for the

applicants.
D Gore QC and J Bond instructed by Morris , Fletcher & Cross ) for the respondent .

Before: Master Horton QC .

Master Horton QC: This is an application
brought by the First , Second , Third and Fourth
defendants against the plaintiff in action 2742
of 1989 in which the applicant defendants seek
an order that the action be stayed pursuant to
the provision of Order 60 Rule 2 of the Rules of
the Supreme Court .
Before dealing with the respective merits of
the application , l feel it is necessary to briefly
outline the nature of the relief sought by the
plaintiff in the subject writ . The endorsement
on the writ is as follows:

1 . Monies owing pursuant to contract .
2. Damages for breach of contract .

3. Damages for negligence .
4. Interest pursuant to the Common Law
Practice Act of 1867 and 1981 .
A statement of claim has been delivered on
the 15th August , 1989 wherein it is alleged
inter alia that by written contract made between
the plaintiff and the first defendant on or about
2 nd February , 1988 , the plaintiff agreed to
carry out detailed design , supply and erection
of steel work and specified equipment for a
crushing plant and C . I . L . floatation and
grinding plant for a goldmine at Hall Island .

purpose of the joint - venturers. The contract
originally envisaged that the plaintiff would
commence work on site in early January and
completion under the contract would be
achieved by 8 th March , 1988 .
Initially , there was a fourteen week delay by
the plaintiff in the completion of their portion
of the work (as deposed to by the Solicitor for
the defendants) and eventually matters
proceeded to a stage where the first defendant
formed a view that the plaintiff would be
unable to meet its contractual obligations. The
terms of the contract for the limited purposes of
the application today are relatively brief .
By paragraph 4.5. 3( i ) the contract provided :
“ Torres Strait Gold reserves the right to
inspect and to copy at any time any record
in their original form held by the contractor
in relating to the contract for auditing or for
any other purpose . "
Further the contract provides under the
heading “ Disputes" by paragraph 4.5 .6:

It emerges from the material exhibited to the
affidavit of Inokc that the first defendant was
the operator of an unincorporated joint venture
known as the Hall Island Joint Venture and the
nominees of the two joint- venturers Augold
N . L . and Polbury Pty . Ltd . , a wholly owned
subsidiary of Giant Resources Limited .
Further , it is clear that pursuant to an
agreement the first defendant was appointed to
manage the joint venture and to act as the agent
for a nominee of the joint-venturers to the
Doyles Dispute Resolution Practice — Asia
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“ a. In any case , any dispute or difference
shall arise between the Torres Strait Gold
and the contractor either during the progress
of the work under the contract or after
determination , abandonment or breach of
this contract as to the construction of the
same or as to any matter or thing
whatsoever arising thereunder or in
connection therewith then the aggrieved
party shall give to the other notice in writing
setting out in full the detailed particulars of
the dispute or difference . Upon receipt or
issue of the notice, Torres Strait Gold shall
give written notice to the contractor ,
appointing a date , time and venue for a
conciliation meeting to be held to discuss in
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detail the dispute or difference and may
appoint such further time as may be
necessary for the continuation thereof . The
parties shall not be legally represented at
said meeting but shall present , in their own
manner, with the assistance of witnesses and
documentary evidence , the details of their
respective cases .
b . If at the conclusion of the conciliation
meeting the parties fail to resolve the
dispute or difference either party may give
to the other , within fourteen days a notice
stating that at the expiration of thirty days it
will proceed to have the dispute or
difference referred to a Court of competent
jurisdiction in the province , state , or
territory and country stated in the project
data section 1.7 and at the expiration
therefore may so proceed ."

Matters proceeded to litigation between the
first defendant as plaintiff and the present
plaintiff as defendant by Writ No. 3438 of
1988 . An application was made to the Court
and an order made by the Honourable Mr.
Justice Ambrose on the 16th September , 1988
provided that the two abovenamed parties
proceed to conciliation .
A conciliation meeting was held on 27th
September, 1988 attended by representatives of
the present plaintiff and the present first
defendant . It was then apparently adjourned . A
further meeting was held on 9th February ,
1989. Each was to no avail and following the
second meeting , the plaintiff , by its servant
Cahill , wrote the letter of 16th February , 1989
to the first defendant , foreshadowing the
commencement of litigation .

There then emerges a substantial body of
factual dispute. What is clear is that certain
documents were requested by the first
defendant of the present plaintiff pursuant to
clause 4.5. 3( i ). A particularly unilluminating
body of correspondence then ensued between
the present first defendant and the plaintiff and
if any spirit of conciliation and cooperation
existed prior to this course of correspondence
such spirit had certainly evaporated by its
conclusion . By way of illustration , the letter of
Allco signed by one Cahill , Finance and
Commercial Manager to the first defendant
reads:
‘‘In respect of your request for access to our
timesheets , we reiterate that they are of
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limited assistance in developing a full
picture of events and circumstances which
form the basis of our claims. Factual
analysis and further information which we
are providing to you is derived from several
sources , particularly our site staff ... In any
event we confirm your verbal advice that
any such issues relating to clause 4.5. 3( i ) of
the contract are not relevant to either the
immediate progress and conciliation or the
formulation of your foreshadowed crossclaim .

In light of the above, we now suggest a
suitable date for the further meeting would
be 1 st December , 1988 . "
Mr . Cahill continued in the same belligerent
fashion by letter of 11 th January , 1989 to the
now Brisbane solicitors for the first defendant .
The letter concludes:
‘‘Notwithstanding this position we do not

wish to be unhelpful or to prejudice the
conciliation meeting to be held on 9th
February , 1989 . Your client has been
recently insisting that he requires access to
our labour timesheets in order to sufficiently
document his cross-claim to allow its proper
consideration in the conciliation proceed ings. If your client would specify , in clear
terms, the relevance of the timesheets to
either the liability or quantum of his
cross claim , we would give consideration to
acceding to as much of your client’ s request
as was reasonable ."

-

The same theme was repeated by the same
author in the letter to Chambers, McNab of the
27th January , 1989 which concludes:

“ III. Our offer in the last paragraph of our
letter of 11 th January , 1989 remains. If your
client has any genuine and relevant reasons
for access to the timesheets to properly
detail his cross-claim , you should state
them ."

In other words , Mr. Cahill , in no doubt what
he saw as a tactical manoeuvre , sought to
reserve to himself the right to decide when he
would make proper discovery . He then sought
to put himself in the position of both
prospective litigant and prospective judge in
determining the relevance of documents which
were clearly relevant and discoverable in any
process by which a party might seek to avoid
litigation .
© 1991 CCH International
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This complete lack of conciliatory spirit also
stands in particular contrast to what I regard
are , upon a proper construction of clause
4.5 . 3( f) , the contractual obligations of the
parties. It was faintly argued by Mr. Gore of
Queen 's Counsel who appeared for the plaintiff
before me that the subject clause only creates a
right during the life of the contract i .e . where
the contract is proceeding normally along its
path . He asserted that it had no application
when a dispute is on foot and hence the first
defendants could not insist upon any rights
conferred by such clause save and except
during the execution of the construction work
provided for in the contract .

This contention flies in the face of the clear
meaning of the words themselves and in my
view the contract provides a clear obligation on
the present plaintiff to comply both during the
course of construction and in the event of a
dispute .
I turn now to the argument of the applicant .

Mr. Keane of Queen 's Counsel argued that
clause 4.5.6 is a valid “ postponement of the
right of access to the Court ” and referred me to
a long line of authorities collected by the
learned authors Mustill and Boyd in the
textbook “ Commercial Arbitration ” at page
111 .
He argued that the clause was a valid
of the right of access to the
Court ” and referred me to the authorities of
Freshwater v . Western Australian Assurance
Co. Limited [ l 933] l K . B . 515 at 523 Spurrier
v . La Cloch [ l 902] A .C. 446 at 451 and
Heyman v . Darwins Limited [ 1942] A .C. 356 at
377. Alternatively , he argued that the
procedure required by clause 4.5.6 v/ as a
condition precedent to action and in as much
that the claim presented by the statement of
claim has not been the subject of submission
bona fide to the conciliation process the
plaintiffs claim a cause of action has not
accrued .
“ postponement

access to its documents as was required by the
clause 4.5. 3( i ) of the contract the plaintiff has
frustrated the mandatory processes of clause
4.5. 6.
As I have indicated earlier it is my view that
certainly the plaintiff has made no bona fide
attempt to conciliate in this case and any
conciliation meeting that has been called and
attended was one which did not comply with
4.5. 6 of the contract the obligations imposed by
4.5. 3( i ) of the contract having been breached
by the plaintiff . However , that is not the end of

the matter.

Mr . Gore of Queen’ s Counsel submits that
Clause 4.5 .6 is not an agreement to arbitrate
within the provision of s. 10 of the Arbitration
Act 1973 and hence the cases which deal with
Scott v . Avery clauses have no relevance in the
present situation .
In my view such a submission must succeed
for in all cases involving arbitration the parties
envisage a binding and final decision of a
mutually agreed independent third party not
merely the obligation to conciliate between
themselves with the likelihood of no result.

Here clause 4.5.6 merely provides an
agreement to conciliate (as distinct from one to
arbitrate ) and as such is severable from the
binding agreement in which it is located . See
Anderson v . G .H . Mitchell & Sons Ltd . ( 1941 )
65 C . L . R . 543.

In other words , notwithstanding what I
perceive to be a clear breach of the obligations
to conciliate on the part of the plaintiff , the
doctrine that the jurisdiction of the Court
cannot be ousted dominates any other principle
that would require the plaintiff to honour its
contractual obligations that might arise under
clause 4.5.6.

In some ways, the situation is similar to the
pre Arbitration Act instances dealt with by the
High Court in Anderson' s case at p . 448:

It is clear, however, that all of the authorities
referred to by Mr . Keane are , in fact ,
authorities relating to arbitration clauses or an
obligation to arbitrate imposed pursuant to
statute.

His argument was that parallel considerations
apply in the present circumstances and by the
plaintiffs failure to give the first defendant
Doyles Dispute Resolution Practice — Asia
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“ An agreement to refer disputes, whether
existing or future , to arbitration could , apart
from statute be enforced only by an action
for damages against the party who refused
to carry it out ...

Apart from the statutory power of staying an
action , the most express agreement to refer
to arbitration and not to litigate could not
prevent recourse to the Courts or exclude
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their jurisdiction , that is where the liabilities
in question are absolute . "
An appeal was made to the inherent
jurisdiction of the Court to grant a stay the
condition precedent to the accruing of a cause
of action not having been met , namely bona
fide conciliation . In my view even if such relief
was open this discretionary relief must be
refused as it is abundantly clear that the parties

have taken up positions which effectively rule
out the possibility of compromise and
conciliation , the plaintiff by its assertion that
“ discovery" does not lie pursuant to clause
4.5. 3 and the defendants by their insistence of
such process as a precondition of negotiations .

Accordingly , therefore , I dismiss the
summons for a stay with costs including
reserved costs to be taxed .

[ H 80-019] TROPEANO & ANOR v MONOGRAM PTY LTD & ORS
Supreme Court of Queensland
Judgment delivered 30 July 1991
Full text of judgment below

—

—

Multiplicity of
Claims of misrepresentation
Arbitration — Arbitration clauses
Owner alleging contractual
proceedings
Court -annexed arbitration
misrepresentations as one of its claims against builder
Parties referring dispute to
Builder seeking to have proceedings
arbitration
Owner instigating court action
stayed pending arbitration Whether claims involving misrepresentations were within the
scope of the arbitration clause Whether remaining arbitrable matters should be referred
back to the arbitrator — Whether certain claims should be referred to the arbitrator under
the Supreme Court Rules Commercial Arbitration Act 1990 ( Qld ) , sec 53 .

—

—

— —

—

— —

—

An owner entered into separate agreements with a builder and an architect in relation to
the construction of a residence. The agreement with the builder provided for the arbitration of
“ any disputes or differences between the parties hereto of any kind relating to the construction
of the works or as to the materials or workmanship used or employed therein or as to the
construction , meaning or effect of this agreement” .
The agreement with the architect concerned the supervision of the construction. This
agreement did not contain an arbitration clause .
The owner disputed its liability under the building contract by claiming defective
workmanship and breaches of the federal Trade Practices Act 1974 in respect of
misrepresentations made by the builder. This dispute was referred to arbitration pursuant to
the agreement. The owner also commenced court proceedings against the architect for breach
of its agreement .
During the course of the arbitration the ow ner commenced joint proceedings against the
builder and the architect in the Supreme Court . The builder relying on sec 53 of the
Commercial Arbitration Act 1990 ( Qld ) sought to have the court action stayed pending
arbitration . Alternatively , the builder , in reliance on the Supreme Court Rules, sought to have
some of the issues in dispute referred back to the arbitrator .
The plaintiff responded by submitting that the claims based on the trade practices
legislation were beyond the scope of the arbitration clause . The plaintiffs also contended that
any remaining arbitral claims against the builder should not be severed from the other actions
as this would result in a multiplicity of proceedings.
Held: application for stay denied .
1 . Although the words “ in relation to” introduce great width into the arbitration clause ,
the natural meaning of the clause in this case did not extend to an investigation of whether
representations that were misleading or deceptive or likely to have been so were made in the
process of entering the agreement. The Court found that the claims based on the Trade
Practices Act 1974 were outside the scope of the arbitration clause , and therefore sec 53 of the
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Commercial Arbitration Act 1990 ( Qld ) did not apply. ( IBM Australia Ltd v National
Distribution Services Pty Ltd ( 1991 ) 1 ADRD ( Asia Pacific ) 180-008, distinguished . )
2. Issues in this case were likely to have been so interwoven as to have made it undesirable
for the issues that remained within the jurisdiction of the arbitrator to have been determined
in isolation from the others.
3. With regards to the claim that sought to have the matter referred back to arbitration
under the Supreme Court Rules, the attitudes of the parties to the proposed arbitration was a
factor to have been considered . After weighing the objections to arbitration of tw o of the parties
against the fact that arbitration may have produced a quicker result , the Court refused the
order sought .

•

|Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
J Bond , briefed by Morris Fletcher & Cross for the applicants.
EJ Lennon QC & GJ Radcliffe ( instructed by Gilshenen & Luton ) for the respondent.
S Fox ( Bain Gasteen Smith ) for the third defendant .

Before: Mackenzie J .

Mackenzie J : An application was made by
first and second defendants for the
following orders:
(a ) that proceedings in the action be stayed
pursuant to s. 53 of the Commercial
Arbitration Act 1990 as between the plaintiff
and the first defendant , and
( b ) alternatively that the matter at issue
between the parties be referred to arbitration
pursuant to O. 97 r. 1 of the Rules of the
Supreme Court .
On 18th July 1991 I delivered short
extempore reasons dismissing the summons. I
indicated that if any of the parties wished me to
give written reasons I would do so. As a
request for reasons was made on behalf of the
applicants, what follows are those reasons.
The plaintiffs opposed the application in
totality . The third defendant , an architectural
company , does not oppose the first order but
opposes the second . Section 53 of the
Commercial Arbitration Act , so far as is
relevant , is in the following terms:
“ 53. Power to stay court proceedings. ( 1 ) If
a party to an arbitration agreement
commences proceedings in a court against
another party to the arbitration agreement in
respect of a matter agreed to be referred to
arbitration by the agreement , that other
party may , ... apply to that court to stay the
proceedings and that court , if satisfied
( a ) that there is no sufficient reason why
the matter should not be referred to
the

arbitration in
agreement ; and

—

—

—
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accordance

with

the

( b ) that the applicant was at the time

when the proceedings were commenced
and still remains ready and willing to do
all things necessary for the proper
conduct of the arbitration ,

may make an order staying the proceedings
and may further give such directions with
respect to the future conduct of the
arbitration as thinks fit . ... ”

It is not suggested that para , ( b ) is not
satisfied . The issue therefore revolves around
what was the matter agreed to be referred to
arbitration by the agreement and , if that is
satisfied , around para. (a ).
The dispute arises out of the construction of
a residence at Sanctuary Cove for the plaintiffs
by the first defendant of which the second
defendant is a director . The moneys in dispute
are a final payment of $263,476.71 allegedly
payable under the agreement , liability for at
least part of which is disputed on grounds of
defective workmanship, and liability under the
Trade Practices Act in respect of representations
allegedly made by the second defendant .

The third defendant architects are sued for
damages for breach of an agreement , separate
from the contract between the plaintiffs and the
first defendant , under which they were to
provide independent quality control by way of
after
the
works
inspecting
reports
approximately weekly to assess the quality of
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workmanship
the
in accordance with
contractual documents and standard building
practices. There is also a claim for damages
under the Trade Practices Act and a
foreshadowed claim for negligence in the male
plaintiff 's affidavit . Although an amendment
was sought and not opposed to the endorsement
on the writ to include a claim of breach of
contract against the third defendant , there is no
claim in negligence as the matter stands at the
moment.

The chronology of the matter is that the
dispute was referred to arbitration on 26 th
March , 1991 . Mr. D . S . Beckwith , an
experienced chartered quantity surveyor , was
appointed arbitrator on 12 th April , 1991 . I
should mention that the male applicant ’ s
affidavit suggests that if the matter went to
arbitration , difficult questions of rights and
obligations of the parties with respect to
“ contract , courts ( sic , presumably torts) and
trade practices law , all of which require legal
training and understanding of these legal
principles far in excess of that apparently
possessed by Mr . Beckwith ” would be
involved . This was not really pressed in
argument , but in any event I do not consider
that in the context of issues in this case there is
any merit in the proposition that the issues
would be beyond the competence of an
arbitrator with Mr . Beckwith 's qualifications.
Preliminary conferences were held and
points of claim delivered by the first defendant .
On 5th June , 1991 the plaintiffs’ solicitors
indicated that on advice from counsel it was
intended to institute proceedings against the
architects. In the meantime a timetable leading
up to a proposed hearing on 26 th August , 1991
was laid down . The writ was taken out on 28th
June , 1991 .
It was submitted that I should infer that
the plaintiffs ' delay in commencing the
proceedings by writ , especially after the
arbitration process had proceeded some little
distance, was indicative of an intent on their
part to delay finalisation of the arbitration . It
was submitted that I should be of the view that
the architects had been joined simply to this
end . The architects were not a party to the
original contract and are therefore not a parly to
the arbitration clause . Reference was made to
Taunton -Collins v . Cromie ( 1964 ) 1 W . L . R .
633 at 637 where Pearson L . J . made passing
reference to cases where another party was

1180-019

brought in in order to avoid the arbitration
clause and to Morrison & Anor . v. Inmode
Developments Pty . Ltd . ( 1990 ) ATPR 1( 40-998
where Nathan J . in a slightly different context
expressed the view that the courts should be
assiduous to ensure that where parties have
contracted to submit themselves to arbitration
the process should not be hindered or aborted
by resort to legalism and manoeuvres.

On the evidence before me I am unable to
conclude that the action against the architects is
not bona fide . To so conclude expresses no
view as to the likelihood of ultimate success. It
is sufficient for present purposes to say that on
the face of the material I am not prepared to
find that their joinder was colourable .
Clause 25 of the agreement between the
plaintiffs and the first defendant is as
follows:

—

“ 25 . ARBITRATION

If any dispute or difference between the
parties hereto of any kind relating to the
construction of the Works or as to the
materials or workmanship used or employed
therein or as to the construction , meaning or
effect of this Agreement or any part or parts
thereof arises then either party may give to
the other, notice in writing of such dispute
or difference , giving particulars thereof and
unless the same shall be settled within seven
( 7 ) days after receipt of such notice , such
dispute or difference shall be and is hereby
referred to the arbitration of a single
arbitrator to be mutually agreed upon
between the parties or failing such
agreement then by an arbitrator to be
nominated by the President for the time
being of the Queensland Master Builders’
Association . The provisions of the
Arbitration Act 1973 ( Queensland ) or any
statutory amendment , modification or
re-enactment thereof for the time being in
force shall apply to any such arbitration . ”

It is concerned with disputes or differences as
to:

—

( a ) the

construction of the works;

( b ) the materials used or employed ;
( c ) the

workmanship used or employed ; and

the construction , meaning or effect of
the agreement or any part or parts thereof .

(d )
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The first question is whether the agreement is
apt to permit Trade Practices Act claims, which
are foreshadowed in the affidavit of the male
plaintiff to relate to misleading or deceptive
representations as to:

—

(i )

the comparison of the quality and
standard of finish of the home with premises
described as the “ White House
Sanctuary Cove";

—

( ii ) the timeframe for construction ;
( iii ) the making of regular quality control

inspections by the first defendant; and
( iv ) the

quality of material and work -

manship;
to be determined by the arbitrator.

In determining whether there has been a
contravention of the Trade Practices Act two
issues arise , whether the representations alleged
were made and relied on and whether they are
misleading or deceptive or likely to mislead or
deceive. The former involves an investigation
of the conduct of the parties prior to entry into
the agreement and of the state of mind of at
least the plaintiffs , in the sense that it is
necessary for them to establish reliance on any
representations made , to obtain relief . Even
giving the words “ relating to" the wide
meaning to which they are entitled , it is plain
that this investigation does not fall within
paras , ( b) and (c ) above . Paragraph ( d )
undoubtedly gives the arbitrator under such a
clause power to construe the terms of
agreement for his purposes, but I cannot
conclude that the effect of antecedent events
upon the parties which results in them
executing a contract in those terms, falls within
that description .
Paragraph ( a ) is concerned with “ disputes or
differences relating to the construction of the
works". It was submitted that this was wide
enough to include all matters, including
complaints of contraventions of the Trade
Practices Act which might arise between the
parties . It is virtually necessary for the phrase
“ construction of the works" to be equated to
the “ undertaking of the project" to bring such
a contravention within their reach . When one
reads the clause as a whole it is an unlikely
construction and one that in the absence of
compelling reasons I would be reluctant to
apply . Neither counsel was able to refer me to
any authority directly bearing upon the meaning
Doyles Dispute Resolution Practice — Asia
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of such a clause . The natural meaning of the
phrase in my opinion does not extend to an
investigation whether representations that were
misleading or deceptive or likely to be so were
made in the process of entering into the
agreement .

As a general proposition , whether work
actually performed measured up to the
representations made would involve matters
within the scope of the arbitrator under the
clause . That would be part of the process of
establishing that the representations were
deceptive or misleading or were likely to be so,
but if the primary question whether the
representations were made and the final
question whether the plaintiffs relied on them
are not within the arbitrator’ s jurisdiction , that
is of no avail .
The applicants submitted in support of a
wide interpretation of the arbitrator's
jurisdiction , that there had in recent times been
a less restrictive approach taken by courts to the
extent of the powers of an arbitrator. Particular
reference was made to Qantas Airways Ltd . v .
Dillingham Corporation ( 1985) 4 N .S . W . L. R .
113 and IBM Australia Limited v . National
Distribution Services Pty. Limited ( 1991 ) l
ADRD ( Asia- Pacific ) 1( 80-008; ( 1991 ) ATPR
1(41 -094 . The latter authority stresses that the
construction of the precise language of the
clause before the court is a critical issue ( Kirby
P. at ADRD 80 ,387-80 ,388; ATPR 52 ,509,
Clarke J . A . at ADRD 80 , 393-80 ,394; ATPR
52 ,515 ). In IBM the Court of Appeal had to
consider a clause which submitted to arbitration
“ any controversy or claim arising out of or in
relation to this agreement or the breach
thereof ' . It was not submitted that the claim
was one “ arising out of ' the agreement or the
breach thereof but of particular relevance for
present purposes is the court 's discussion of the
concept of “ in relation to". There can be no
doubt that those words introduce great width
into a clause that contains them . It was held
that claims under the Trade Practices Act were
“ related to the agreement or the breach of the
agreement and that the parties by the terms of
their agreement must be taken to have intended
to confer jurisdiction upon the arbitrator to
determine such matters ” .
The difference in width between a clause
which is concerned with “ any controversy or
claim ... in relation to" an agreement and one
in the form of cl . 25 of the agreement with
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which I am concerned is, in my opinion ,
immediately apparent . In my opinion , the
principle of IBM cannot be directly applied to
the present clause . There is nothing in IBM
which in my view compels me to construe the
clause differently from the way in which I have
discussed above . In my opinion therefore some
of the issues in the proceedings commenced by
writ extend beyond the scope of the arbitration
clause . That being so , the proceedings before
the arbitrator will not dispose of all issues in
dispute between the plaintiff and the first
defendant . The matter is further complicated by
reason of the joinder of the architect who is not
a party to the arbitration clause . I suspect that it
will be difficult in some respects to separate the
factual questions relating to the liability of the
builder from questions relating to the liability
of the architect . This may not be the case in
respect of all issues , but it is in my view almost
inevitable that it will arise in respect of some .

In addition to the previous context in which
Taunton-Collins v. Cromie was relied on by the
plaintiffs , it is also concerned with the balance
between the principles that the parties should
normally be held to a contractual bargain to
arbitrate and that a multiplicity of proceedings
in respect of the same or closely related facts is
highly undesirable . ( See Pearson L.J . at 637 ,
cf . Denning M . R . at 636. ) I am mindful of
what Rogers J . said in Qantas at p . 118 to the
effect that objections raised on the ground of
multiplicity of proceedings in cases where the
parties have agreed to submit their disputes' to
arbitration may need to be reconsidered in the
light of current thinking .

“ 1 . The Court or a Judge may order any
action , cause , or matter, or any question
arising therein , with or without other
matters within the jurisdiction of the Court
in dispute between the parties , to be referred
to arbitration of such person or persons and
in such manner and on such terms as the
Court or Judge thinks reasonable . "

Under this rule the fact that a party objects to
the matter being referred to arbitration does not
fetter the exercise of the judicial discretion that
the rule gives ( Tylors ( Australia ) Ltd . v .
Macgroarty ( 1928 ) Qd . R . 371 at 375 ) .
However in Silk v . Eherhardt ( 1959 ) Q. W . N .
29 Phi Ip J . expressed the opinion that if one
party to a building dispute objected , the court
should not send the matter to arbitration
because of the great cost to the parties. No
doubt the architects in formulating their attitude
to these proceedings had in mind that the
expense to them would be considerably less in
the first instance if the arbitration between the
plaintiffs and the first defendant proceeded in
accordance with the contract than if the matter
were to proceed to trial or the whole of the
proceedings were to be referred to arbitration .
The principle that in cases where the mode of
trial is in the discretion of the court , the attitude
of the parties is a factor to be taken into account
was affirmed in Peters Slip Pty . Ltd . v .
Commonwealth of Australia ( 1979 ) Qd . R . 123
at 131 . In Honeywell Pty . Ltd . v . Austral Motors
Holdings Ltd . ( 1980 ) Qd . R . 355 at 359 W . B .
Campbell J . (as he then was ) said:

—

“ Order 97 r .

1 gives to the court a
discretion to order that any matter in dispute
be referred to arbitration . In my opinion that
discretion should rarely be exercised in the
absence of consent of both parties . I think
that there is much force in the argument for
the defendant that every person is , as a
general rule entitled to have his civil
disputes tried and determined in a court of
law and that the discretion to refer to
arbitration should , in the absence of
consent , be exercised only in cases of an
exceptional nature . The attitude of the
parties to litigation towards the mode of trial
is a relevant consideration ."

However , I am clearly of the view that the
issues in this case are likely to be so interwoven
as to make it undesirable that the portion within
the jurisdiction of the arbitrator be determined
in isolation from the others . I am of opinion
therefore that it is not a case where I should
stay the proceedings that have been commenced
by writ . I dismiss the summons in that respect .

I turn now to the second aspect of the
application . The first and second defendants
seek to have the matters in issue between all
parties referred to arbitration pursuant to O . 97
r . I of the Rules of the Supreme Court . The
plaintiffs and the third defendant oppose this.
The relevant portion of O. 97 r . I is as
follows:

—

H80-019

He referred with approval to Silk v. Eherhardt .
These decisions were followed by Beach J . in
4.7’. & N . R . Taylor & Sons Pty . Ltd . v . Brival
Pty . Ltd . ( 1982 ) V . R . 762 . He said at 765:/
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“ Where a party to litigation wishes the sort
of dispute which normally calls for judicial
determination to be tried by a judicial
tribunal it will only be in cases of an
exceptional nature that his wishes will be
disregarded and the matter referred to an
arbitrator or special referee . "
In Park Rail Developments Pty. Ltd v R .J .
Pearce Associates Pty. Ltd . & Ors . ( 1987 ) 8
N .S . W . L . R . 123 Smart J . examined the power
to order that a matter be referred to arbitration
in New South Wales and concluded that in New
South Wales the court had no predisposition to
making or refusing an order for a reference
depending on the wishes of one party . He said
that the court had power to appoint a referee
against the wishes of both parties although it
was understandably cautious in doing so . In the
course of his decision he considered the
authorities to which I have referred but
perceived differences in the legal framework in
New South Wales at that time from those in
Queensland and Victoria .
The coming into force of the Commercial
Arbitration Act 1990 does not affect arbitrations
under the Rules of the Supreme Court ( s.
3( 6 )(a ) ). However it was submitted that the Act
reflects a legislative policy of increased
confidence in the capacity of arbitrators which
should be reflected in the approach thal courts
take to applications under O. 97 r . 1 . In my
opinion , I should continue to regard the

Queensland authorities to which I have referred
as those which govern applications of this kind .
In this case there are objections from two of the
parties and in my view that remains a factor to
take into account while not compelling me to
refuse to refer the matter to arbitration .
However the fact that such objections have
been made should not be lightly disregarded .
The only ground advanced in support of my
referring the matter to arbitration is that the
matter will be resolved more speedily if it goes
to arbitration than if it goes to trial . Weighing
these factors together, it is my view that I
should not make the order sought by the
applicants. I therefore dismiss this aspect of the
application also.

I would simply reiterate what I said at the
conclusion of my short verbal reasons. In a
matter that involves a sum of the order involved
in these proceedings there is a substantial risk
that if a sensible commercial resolution is not
reached the protracted nature of proceedings
will result in costs which are far out of
proportion to the sum that is in dispute. In that
kind of situation it is difficult , once the matter
has progressed substantially towards a hearing,
for any party to settle the matter
advantageously because of the costs that have
been incurred . It is therefore to be hoped that
the parties take a realistic look at the issues
involved before the matter becomes inexorably
locked into costly and protracted litigation .

[180-020] WOOLWORTHS LTD v HERSCHELL CONSTRUCTIONS PTY LTD
Supreme Court of Victoria
Judgment delivered 19 June 1991
Full text of judgment below
Court -annexed
Arbitration clauses
Arbitration
“ Arbitration agreement"
Dispute arising concerning building contract
Proprietor commencing
arbitration
Builder seeking to have proceedings stayed pending arbitration
court proceedings
Whether an “ arbitration agreement" existed at the time the proprietor commenced
proceedings Whether the Court should refer the matter to arbitration under its inherent
jurisdiction Commercial Arbitration Act 1984 ( Vic ) , sec 4 ; 53.

—
— —
——

—

—

—

—

A dispute arose concerning work done under a building contract . The contract contained
a composite dispute resolution clause . The clause provided that as a condition precedent to any
litigation or arbitration the instigating party must give a “ notice of dispute’ ’ to the other party
outlining the subject matter of the dispute. Ten days from this notice the instigating party
“ shall ” notify the other party that it required the dispute to be referred to arbitration . The
other party’s submission to arbitration was evidenced by the receipt of this second notice .
The builder served on the proprietor a notice of dispute . Eight days after receipt of this
notice the proprietor filed a writ in the Supreme Court claiming damages for breach of
contract . As the builder was in liquidation , the proprietor sought leave to commence
Doyles Dispute Resolution Practice — Asia
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proceedings. This leave was granted ex parte by the Supreme Court with the condition that the
builder’s rights to apply for a stay under sec 53 of the Commercial Arbitration Act 1984 were
not prejudiced by the order.

The builder filed a summons claiming that:
(a ) the order granting leave should have been set aside as the proprietor’ s application
contained a number of inadequacies and the Court had failed to consider the availability
of the stay provisions under the Commercial Arbitration Act;

the proceedings should have been stayed under sec 53 of the Commercial Arbitration
Act; and
( c ) alternatively , the Court should have referred the matter to arbitration under the
Supreme Court Rules.
The proprietor responded by arguing that the application for leave was in order , and that
proceedings could not have been stayed under the Commercial Arbitration Act as at the time
the writ was served there was no “ arbitration agreement ” in existence .
Held: order sought by the builder denied .
1 . The Court found that the builder did not suffer any prejudice from the irregularities
contained in the proprietor’s application and that the information included in the application
was sufficient . The Court had expressly referred to the Commercial Arbitration Act , and had
reserved the rights of the builder under that Act.
2. Section 53 was available to stay an action in circumstances where the action was
commenced when an arbitration agreement was in existence . The Act defined an arbitration
agreement as “ an agreement in writing to refer present or future disputes to arbitration ” .
( b)

The dispute resolution clause in the contract did not create an agreement that referred
disputes to arbitration , but created an option to do so , which if exercised , required a party to
carry out several steps . These steps included the giving of notice of a dispute and the giving of
a second notice after the expiry of ten days which referred the dispute to arbitration . It was
only once the other party received the second notice that an agreement to arbitrate existed . This
stage was not reached in the present case; therefore the power to stay under the Commercial
Arbitration Act did not arise .
3. The word “ shall ” indicated the mandatory obligations that fell on the person giving the
notice of dispute should that person , after the expiry of ten days, wish to continue with the
option of arbitration.

4. The builder did not advance adequate material or reasons to persuade the Court to stay
the action in an exercise of the Court’s inherent jurisdiction . The Court was not persuaded that
the matter should have been referred to arbitration.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
(
M Phipps and R Manly instructed by Minter Ellison ) for the plaintiff .
J Foxcroft ( instructed by Wilmoth Field & Warne ) for the defendant .
Before: Smith J .

Smith J: The defendant by summons tiled the
24 th May 1991 seeks the following orders:
l . The defendant have leave to withdraw
its unconditional appearance entered the
28th March 1991 and substitute a
conditional appearance .

1( 80-020

2 . The order of The Honourable Mr .
Justice Fullagar made 25 th March 1991 be
set aside pursuant to Rule 46.08 (an order
granting leave to sue the defendant ) .
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3. This proceeding be stayed pursuant to
the provisions of s. 53 of the Commercial
Arbitration Act 1984 .
4 . Alternatively to 3, this proceeding be
referred to arbitration pursuant to the
inherent jurisdiction of the Court , or any
Rules made pursuant to s. 25( 1 )(ea ) of the
Supreme Court Act / 986 .

5.

Leave to make this application pursuant
to Rule 77.03( 2 )( b ) .

6. Alternatively to 3 and 4, this
proceeding be entered in the Building Cases
List and directions given pursuant to Rule
3.04 of Chapter II.

I deal first with the application for leave
pursuant to Rule 77.02( 2 )( b ) . This application
was not opposed and would appear to me to be
one that should be granted in all the
circumstances.
The defendant sought leave to withdraw its
unconditional appearance and enter a
conditional appearance . The plaintiff did not
seek to resist that application and argued the
merits of the matter without relying upon any
argument of waiver or election or estoppel . I
grant the leave sought .

The relief sought in paragraph 2 of the

summons involves a consideration of the order
of Fullagar J and arguments about alleged
defects in the writ and its service.
The order made by Fullagar J granted leave
to the plaintiff , nunc pro tunc , to commence
these proceedings pursuant to s . 371 ( 2 ) of the
Companies ( Victoria ) Code . The order also
provided that it was granted “ without prejudice
to any rights which the defendant may have to
apply to the Court for a stay and other relief
pursuant to s. 53 of the Commercial Arbitration
Act 1984" . It was given upon the plaintiff
undertaking by its counsel “ not to enforce any
judgment it may obtain in these proceedings
against the defendant without leave of the
Court ” . The order was made in the absence of
the defendant . The plaintiff claims to have
served the defendant .
The first argument raised was that the copy
of the writ served on the defendant did not have
the signature of the solicitor for the plaintiff or
that of the plaintiff along the spine of the writ .
Rule 5.11.2 requires that the original have the
signature of the plaintiff or the plaintiffs
Doyles Dispute Resolution Practice — Asia:

solicitor upon it . Rule 5.11 .3 requires that a
copy of the writ be served on the defendant . It
is argued that the writ served was not a copy .
The writ contained the name of the plaintiff 's
solicitor on the face of it .
The short answer to the application is that
there is no evidence before me as to what was
on the copy document . Assuming , however ,
that it did not contain a copy of the signature
that was required Rule 2.01 ( 1 ) has the effect
that the writ is not a nullity and the omission is
simply an irregularity . The question then is
whether service should be set aside . I am not
persuaded that it should have been so set aside .
There is no basis for thinking that the defendant
has been prejudiced in any way by the
omission . The other matter raised is
irregularities that occur in the endorsement .
Assuming that the copy contained the
endorsement shown on the original before me ,
the deficiencies were mere irregularities and did
not prevent the defendant understanding quite
clearly what was being alleged against it . No
order should be made setting aside or otherwise
dealing with the writ and its service on the
second ground .

.

It was also argued that the service on the
liquidator was insufficient . Reference was
made to Orders 6.02 and 6.03 which required
personal service of the proceedings. Order
6.02 , however , provides that personal service is
required of any originating process except
where otherwise provided under any Act .
Counsel for the defendant referred me to the
provisions of s. 528( 5 ) Companies Code ( the
Corporations Law not applying ) which provides
a statutory regime for service on the liquidator
which was satisfied according to the affidavit of
service of Richard Veldon sworn the 25 th
March 1991 .
It was also argued that the order should not
have been made because of alleged inadequate
material . The order was made on an application
supported by a short affidavit by Philip Carey
Greenham sworn the 19 th March 1991 . That
affidavit deposed to a building agreement and
to the clause , clause 13, which governs
disputes between the parties. That clause is as

follows:
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“ 13.01 . In the event of any dispute or
difference arising between the Proprietor (or
the Architect on his behalf whether acting
under paragraphs 5.02.01 or 5.02 .02 ) on the
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one hand and the Builder on the other hand
( subject to the provisions of Clause 6.09 ) at
any time as to the construction of this
Agreement or as to any matter or thing of
whatsoever nature arising thereunder or in
connection therewith then either party shall
give to the other notice in writing by hand or
by certified mail adequately identifying the
matters the subject of that dispute or
difference and the giving of such notice
shall be a condition precedent to the
commencement by either party of
proceedings ( whether by way of litigation or
arbitration ) with regard to the matters the
subject of that dispute or difference as
identified in that notice .

13.02 . At the expiration of ten ( 10 ) days
from the date of receipt of the notice
referred to in Clause 13.01 by the Proprietor
or the Builder as the case may be the party
giving such notice shall:
13.02 .01 Deposit with the Secretary of
the Chapter of the Royal Australian
Institute of Architects or the Secretary of
The Master Builders' Association of the
State or Territory in which the Site is
located the sum of Five hundred dollars
( $500.00 ) by way of security for costs of
the arbitration proceedings;

13.02 .02 notify the other party in
writing that he requires the dispute or
difference to be referred to arbitration ;
and

18.02.03 together with the Notification
referred to in paragraph 13.02 .02
provide to the other party evidence that
he has made the deposit as referred to in
paragraph 13.02 .01 .

Subject to compliance as well with the
provisions of paragraphs 13.02 . 01 and
13.02 .03 such dispute or difference ( unless
meanwhile settled ) shall upon receipt by the
other party of that notice given pursuant to
paragraph 13.02 .02 then be and is hereby
referred to arbitration pursuant to the
succeeding Clauses of this Section 13 . "
The affidavit deposed to the fact that the
plaintiff received a notice of dispute purporting
to be given pursuant to clause 13 on the 11 th
March 1991 . That notice of dispute after
reciting briefly the terms of the agreement ,
gave notice of disputes and differences ,

U 80-020

particulars of which were set out in the form of
a question in the Schedule to the document .
That Schedule was in the following form :

THE SCHEDULE
1 . Is the builder entitled to payment from
the proprietor of the sum of $155 ,967.00 , or
any other and what sum under the
agreement .
The affidavit went on to depose to the filing of
a generally endorsed writ in which the plaintiff
sought damages , interest and costs from the
defendant in respect of breaches of the
agreement and the plaintiff also sought a
declaration from the Court that the plaintiff had
paid to the defendant all sums due under the
agreement or , alternatively , all sums to which
the defendant was entitled .
The complaint was made that the affidavit
did not disclose sufficient material to justify the
granting of the application . Reference was
made to the judgment of Master Lee , Q . C. in
Re Gordon Grant & Grant Pty . Ltd . ( 1982 ) 1
ACLC 196 , and to the matters set out in that
judgment setting out the principles to be
applied in such applications . It is true that the
date of liquidation was not given in the affidavit
in support . Also , the merits of the case against
the company are not deposed to . The material
before his Honour , however , indicated that the
company in liquidation itself wished to have a
dispute determined . As to prejudice to the
creditors , the undertaking not to execute the
judgment without leave of the Court provides
the main protection to creditors. It is difficult to
see how a court action would prejudice a
creditor when compared with proceeding by
way or arbitration . Much would depend upon
how the arbitration was conducted and there is
no material before me to suggest that an
arbitration in this case would be any quicker,
cheaper or otherwise preferable . As to whether
the matter could properly be dealt with in the
course of ordinary proof in the winding up , the
fact is that the giving of a notice of dispute by
the liquidator has indicated that the ordinary
proof of debt procedure would not be adequate .
The final argument raised went to the
propriety of allowing leave to issue proceedings
against the company when circumstances
existed which could provide a basis for having
such proceedings stayed , pursuant to s. 53 of
the Commercial Arbitration Act . His Honour
dealt with that matter , however, by expressly
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reserving leave io the defendant to exercise its
rights under that legislation .

person claiming through or under him in
respect of any matter agreed to be referred ,
any party to such legal proceedings may at
any time after appearance and before
delivering any pleading or taking any other
steps in the proceedings , apply to that Court
to stay the proceedings and .. . may make an
order staying the proceedings . ”

I turn then to the application to stay the
proceedings pursuant to s. 53 Commercial
Arbitration Act or in the exercise of the Court’ s
inherent jurisdiction .
Section 53 is available to stay an action in
circumstances where it was commenced when
an arbitration agreement was in existence . An
arbitration agreement is defined as “ an
agreement in writing to refer present or future
disputes to arbitration ” . Counsel for the
plaintiff argued that at the time the writ was
filed , there was not , in fact , an arbitration
agreement in existence . This argument turns on
the proper construction of clause 13.01 and
13.02 of the building contract. The argument is
that until the steps are taken under clause
13.02 , all that exists is an option exercisable by
the party who gave notice under clause 13.01 to
go to arbitration .

In the present case , the writ was filed after
notice was given under clause 13.01 but before
any step was taken under clause 13.02 . The
notice of dispute under clause 13.01 was given
by notice dated 1 st March 1991 . The writ was
filed on the 19th March 1991 . The security
deposit was lodged on the 23rd April 1991 and
a letter purporting to give notice pursuant to
clause 13.02 together with a copy of the receipt
for the security was dated the 23rd April 1991 .
The definition of “ arbitration agreement ” in
the present legislation is in the same terms as
the definition of “ submission ” in the previous
Arbitration Act 1958 . “ Submission ” was
defined in that Act ( s. 3) as “ a written
agreement to submit present or future
differences to arbitration ” . In the case of
Hammond v. Wolt ( 1975 ) V . R . 108, Mr Justice
Menhennitt had to consider , amongst other
things , whether the arbitration clause in a
building contract came within the definition I
have just referred to of “ submission ” . This
was crucial because there was an application
before him to stay an action that had been
brought by one of the parties to the building
contract . The stay application was based on s. 5
of the Arbitration Act 1958 , which was iri the
following terms:
“ If any party to a submission or any person
claiming through or under him commences
any legal proceedings in any Court against
any other party to the submission or any
Doyles Dispute Resolution Practice — Asia
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Thus , like s. 53 of the present Act , the
provision gives a power to stay an action in
circumstances where at the time the action was
commenced , there was “ a written agreement to
submit present or future differences to
arbitration ” .
The clause in the building contract was as
follows:
“ 23(a ) .

In the event of any dispute arising
between the owner and the builder ... as to
the construction of a contract or the terms
thereof or of any variations thereto or as to
the quality or value sufficiency or
insufficiency of any materials or labour or
workmanship or as to any matter or thing of
whatsoever nature arising under this
agreement or in connection therewith , then
either party may give to the other notice in
writing of such dispute and he shall
simultaneously
therewith
notify
the
President for the time being of the Housing
Industry Association ( Victoria Division ) or
his nominee of such dispute and shall lodge
with the said President or his nominee the
sum of $200.00 or such other sum as the
said President or his nominee may direct
with a request to the said President or his
nominee to appoint a person ( here and after
called ‘the Arbitrator’ ) . Any Award or
Assessment made by the said Arbitrator
shall be final and binding on the Builder and
the Owner and neither shall be entitled to
commence or maintain any action upon any
such dispute which has been so referred to
arbitration until such dispute has been
determined by the Arbitrator and then only
in accordance with any Award , Assessment
or direction given by such Arbitrator . ”

Mr Justice Menhennitt categorised the
agreement contained in clause 23(a ) as an
option to refer disputes to arbitration not an
agreement to submit disputes to arbitration .
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is an option to have differences referred and
there is no agreement to submit until the
option has been exercised . The prime reason
for this conclusion is , I think , the presence
of the word ‘may ' in the provision for
giving notice of the dispute to the opposite
party and to the President or his nominee . It
is entirely in the option of the parties as to
whether or not they give notice and until
they do nothing is submitted to anyone ..."
(at 116 ) .

His Honour’ s reasons appear to assume that
once the option is exercised , there is then a
binding agreement to refer to arbitration and the
dispute is also there and then referred to
arbitration .

Hammond v . Walt has been criticised in
recent times ( Brunswick N .L . v. Sam Graham
Nominees Pty. Ltd . , Rowland , J . , W . A .
Supreme Court unreported 19.1 .90 and
[ 1989-90 ] W . A . R . 207 , 210; Sharkey & Dorter
Commercial Arbitration 24-27; Jacobs,
Commercial Arbitration , 4.70fD . It was
followed in Hyslop v . Liverpool Hospital
( unreported , Hodgson , J . N . S . W . Supreme
Court 14.10.87 ) and Minister for Main Roads
for Tasmania v . Leighton Contractors Ptv . Ltd .
& Ors . ( 1985 ) 1 B .C . L . 381 , 382-5.

I have come to the conclusion that I should
apply the reasoning of Hammond v . Wolt to the
definition of “ arbitration agreement". The
opportunity was there in 1984 for the
Parliament to overrule that decision . It
abandoned the word “ submission " but retained
the definition of that word for the definition of
an important
“ arbitration agreement"
expression in the Act . The Act itself was the
result of protracted review and discussion over
some 10 years involving Federal and State
governments, legal practitioners and law
reform bodies. Considerable public comment
was received ( see Victorian Hansard
( Legislative Assembly ) 13.9. 84 432 , 3 ). On the
face of it , the decision was taken not to
overrule the decision . I note also that
Parliament considered a submission by the
Building Disputes Practitioners Society . In its
submission , the Society argued that the
definition of arbitration agreement should be
“ a written agreement whereby the parties or
one or more of them agrees ...". Thus attention
was directed to the definition but it was not
changed ( Hansard , above , 1858 ).

—

—
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Clauses 13.01 and 13.02 create a more
complex arrangement than that in issue in
Hammond v . Wolt (above ). Firstly , clause 13.01
requires that either party shall give to the other
a notice identifying the matters the subject of
the dispute or difference before either party can
commence proceedings by way of litigation or
arbitration with regard to those matters . Neither
party can initiate proceedings unless one or the
other party has given the requisite notice and
any proceedings commenced must be limited to
those matters identified in dispute in the notice .
The effect of the clause 13.01 notice is not to
refer any dispute either to litigation or
arbitration . At its highest , clause 13.01
contains an agreement to submit a dispute to
litigation or arbitration . It is not an agreement
to refer to arbitration . The choice is left to the
parties and limits are imposed by clauses 13.01
and 13.02 .
Clause 13.01 states that either party may
commence litigation or arbitration . The use of
the word “ shall " in the third line of clause
13.02 raises the question of whether the party
serving the notice under clause 13.01 must , if
that party wants the dispute resolved , take it to
arbitration and nowhere else whereas the other
party may , within 10 days of receipt of the
notice , issue proceedings in Court . This ,
however , is not the only interpretation open and
would appear to be inconsistent with what
appears in clause 13.01 which envisages that
once the notice is given under that clause then
either party may bring proceedings either by
way of litigation or arbitration . The better
view , I think , is that the word “ shall " indicates
the mandatory obligations that fall on the
person giving the notice should that person at
the expiration of 10 days wish to continue with
the option of arbitration . I do not construe it as
having the effect that the notifier cannot
commence civil proceedings in Court and is,
therefore , obliged to continue with the
reference to arbitration .
Clause 13.02 , however , clearly and
expressly limits to the person who serves the
13.01 notice the right to continue with the
procedure set out in clause 12.02 . It is the party
giving the notice under clause 13.01 that shall
then take the steps set out in that clause . The
other party could itself invoke the procedure by
giving notice under clause 13.01 .
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It will be noted that the clause goes on to
provide that once the $500.00 by way of
security is deposited , and the other party is
notified of that deposit , then on receipt of a
notice given pursuant to paragraph 13.02
notifying the other party in writing that notifier
requires the dispute or difference to be referred
to arbitration , the dispute is then and “ is
hereby" referred to arbitration pursuant to the
succeeding clauses. Thus , there is no reference
to arbitration under those clauses until
compliance with clause 13.02's requirements is
achieved .
Consistently with the reasoning in Hammond
v . Wolt (above ) , clauses 13.01 and 13.02 do not
create an agreement that refers disputes to
arbitration , but create an option to do so which ,
to be exercised , requires a party to carry out
several steps
give a notice under clause
13.01 , deposit the security of $500.00 , notify
the other party in writing that he requires the
dispute to be referred to arbitration , and , at the
same time provide that person with evidence of
the deposit . The moment the other party
receives notice that the party requires the
dispute or difference to be referred to
arbitration by notice under clause 13.02 , there
is then an agreement to refer to arbitration and
the matter is referred to arbitration . That stage
was not reached in this case before the writ was
filed and accordingly the power to stay under s.
53 of the Commercial Arbitration Act does not
arise .
It was also argued that the action should be
stayed in the exercise of the inherent
jurisdiction of the Court . No argument was pul
to me that the defendant s notice given on the
23rd April 1991 was not given “ at the
expiration of 10 days" from the giving of the
clause 13.01 notice and that therefore the
defendant could not proceed to arbitration . That
requirement should be construed as being
satisfied if clause 13.02 requirements are
carried out within a reasonable time of the
expiration of the 10-day period ( Beard v .
Rhodes ( 1873 ) 28 L . T . 168, Aetna Life of
Australia and New Zealand Ltd v . Grace Bros .
Ltd . [ 1975 ] 2 N . Z . L . R . 577 ) . I express no
concluded view on the point and proceed on the
basis that the dispute was referred to arbitration
on or about the 23rd April of this year . Various
other issues were raised .
( a ) I am satisfied , contrary to the
defendant 's argument , that the condition

—

'
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precedent to the action that the matters
raised in the action be the subject of the
dispute identified in the clause 13.01 notice
is satisfied .
(b)

The claims appear to relate to sums
owed on variations and claims in respect of
defective work . These matters are
commonly dealt with in arbitrations but also
in litigation before the Courts .
The issue of a stay is not resolved by the
foregoing matters. It is also not resolved by
considering the parties ' contractual intentions
or obligations. There is nothing in clauses
13.01 and 13.02 to place the plaintiff in breach
of the contract in commencing court
proceedings. Further , those clauses do not
indicate a prima facie agreed preference
between the parties to the contract that disputes
should be referred to arbitration . What is
provided is that a party wanting to have a
dispute resolved must first serve a notice
( 13.01 ). Once the notice is served , either party
can can go to the Courts or the notifier can go
to an arbitrator to have that issue resolved . If
the party giving the notice wants to go to
arbitration , clause 13.02 provides the steps that
must be taken to ensure the matter is referred to
arbitration . The party receiving the notice does
not have the power to refer to arbitration
without serving its own notice . Either party can
go the the Courts by issuing Court proceedings
immediately on receipt of the first notice . The
party wanting to arbitrate must wait for 10 days
before taking the further steps to have the
matter referred to arbitration . If anything , this
would indicate a preference for court
proceedings.

I accept that it is significant that the
liquidator , an officer of the Court , has indicated
a desire to have the matter dealt with by
arbitration . I do not have before me , however ,
any material that indicates specifically why it is
that an arbitration is preferable to the litigation
already commenced in these proceedings. It
may be that there is a thought of using someone
with expertise in the relevant areas as an
arbitrator and thus hopefully expediting the
arbitration . If that be the case , it is open to the
Court to achieve a similar result on application
by the liquidator . (See Order 50. )
To conclude , the defendant has not advanced
adequate material or reasons to persuade me
that the action should be stayed in the exercise
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of the Court 's inherent jurisdiction . I am not
persuaded that the matter should be referred to

arbitration . I direct that the proceeding be
entered in the Building Cases List .

[1180-021 ] FORM -QUIP LTD v TRAFALGAR PROPERTIES LTD
Supreme Court of New South Wales
Judgment delivered 19 July 1991
Full text of judgment below'

—

—

—

—

Arbitration Amended awards Correction of errors Powers of arbitrators Parties
Arbitrator rendering award in favour of a builder
referring dispute to arbitration
Builder seeking correction of award
Proprietor challenging the correction Arbitrator
Builder seeking to enforce amended award Proprietor
delivering amended award
challenging the enforcement of the amended award — Whether the arbitrator had
effectively corrected the original award Extent of arbitrator ’ s powers to correct awards
Whether the amended award should be set aside Commercial Arbitration Act 1984
( NSW ) , sec 30 ; 42 .

—

—

—

—

——

—

—

—

A building contract provided for the payment by the builder of security for due
performance of its obligations. The builder was entitled to a release of this security plus its
usual payments as the work progressed . The contract also provided for the arbitration of
disputes. In addition the parties had agreed that the arbitrator was not required to give reasons
for his award and that he could order specific performance .

A dispute arose concerning the performance of the builder and its entitlement to payments
and security releases. The dispute was referred to arbitration and an award was handed down
in favour of the builder. The award , apart from retaining a sum due to the builder which was
to be paid when some defects and omissions were corrected , did not deal expressly with the
builder’s entitlements to security payments. The proprietor paid the builder the amounts
awarded .
Subsequently , the builder wrote to the arbitrator , a copy of the letter also going to the
proprietor , requesting that the award be corrected pursuant to sec 30 of the Commercial
Arbitration Act 1984 ( NSW ) ( “ the Act” ). The builder stated that the award had omitted to deal
with the release of security payments as requested in the arbitration . The proprietor responded
to the builder’s letter by claiming that the award represented full settlement of the claims.
The arbitrator sent to both parties an amended award increasing the entitlement of the
builder. The arbitrator enclosed a letter stating that he had read the amount which was
“ certified ” to have been paid to the builder as the “ actual ” amount paid , the difference being
the extra amount due to the builder as a release of security payments.

The builder commenced proceedings to enforce the amended award and also sought a
declaration that the defects and omissions had been completed and therefore it was entitled to
the amount retained by the original award .
The proprietor responded by submitting that the amended award was ineffective and
sought a declaration stating that the arbitrator had no power to make the amended award or
alternatively an order setting aside the amended award on the basis that the arbitrator had
committed misconduct under sec 42 ( 1 ) of the Act. The proprietor also claimed that the work
relating to the omissions and defects had not been completed .
To support its submissions the proprietor argued that :
( a ) even if the arbitrator had power under sec 30 to correct the award , the proprietor’s
payment of the original award negated that power or at the least constituted a reason for
not exercising it;
( b ) the error corrected was a conclusion of fact and therefore not capable of being corrected ;
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(c ) as the original award was unambiguous the arbitrator could not amend it;
( d ) the supporting letter with the amended award constituted

reasons which contravened the

parties’ agreement;
(e)

by giving “ reasons” with the amended award the arbitrator had committed misconduct;
and

( f ) the arbitrator had failed to observe the rules of natural justice .

The Court stayed the hearing on the factual issues surrounding the completion of work on
the defects and only considered the issues concerning the amended award .
Held: amended award upheld .

1 . The power to correct an award under sec 30 of the Commercial Arbitration Act 1984
was not confined to the correction of matters prior to compliance with the award . There
was no reason in principle why it should have been so confined . The proprietor's payment of
the award did not make it inexpedient or inequitable to correct the award .
2 . Section 30 of the arbitration legislation did not permit an arbitrator to reconsider an
award . In this case there was no reason to have thought that the arbitrator was giving effect to
second thoughts on a matter on which a difference of opinion may have existed .
( NSW )

The correction made by the arbitrator was of an error that arose from an accidental slip,
the slip being the taking of the sum certified as the sum paid , which resulted in the
consequential understatement of the builder's entitlement to payment .
3. An apparently unambiguous award may be the product of an error to which sec 30
referred .
4. The arbitrator's letter was not part of the amended award and was not intended to have
been a statement of reasons for the making of any part of the amended award .
5. The letter of the arbitrator did not constitute reasons. By writing the letter the
arbitrator did not depart from any express or implied procedural rules which may have
resulted in prejudice or unfairness to a party .
6 . In correcting the award the arbitrator was required to adhere to the rules of natural
justice . Through the exchange of letters the arbitrator heard both of the parties . The rules of
natural justice depended on what was appropriate in the particular circumstances. There was
no failure by the arbitrator in the present case to act fairly .
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

M Rudge ( instructed by Abadee Dresdner & Freeman ) for the plaintiff .
PM Donohoe QC and Mr Delaney ( instructed by Morris Fletcher & Cross ).

Before: Giles J .

Giles J: By contract dated 11 December
1987 in the form JCC B 1985 the plaintiff
agreed to carry out for the defendant works
described as the erection , completion and
commissioning of a multi -storey office building
over underground car parking at 35-43 Grafton
Street , Bondi Junction . The contract sum was
$8 , 215 ,000. By cl 10.20 the plaintiff was
required to provide security for the due
performance of its obligations under the
contract . Disputes arose between the parties
Doyles Dispute Resolution Practice — Asia

concerning the satisfactory performance of the
work by the plaintiff and its entitlement to
release of at least some of the security so
provided . The disputes were referred to the
arbitration of Mr JA Morrisey .
The arbitrator published an award on
1 February 1991 . The parties had agreed in
writing that no statement of the reasons for
making the award should be included in the
award (see s 29( 1 ) of the Commercial
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Arbitration Act 1984 ) , and no reasons were
given . The parties had also agreed that an
award could be made ordering specific
performance of work under the contract found
to be omissions and defects. By the award the
plaintiff was held entitled to payment of
$526,747 , but with $103,650.50 to be retained
pending the making good of omissions and
defects, and was ordered to perform defined
work by way of completion of omissions and
rectification of defects. Other than by the
reference to retention of $103,650.50 from the
sum to which the plaintiff was held entitled , the
award did not expressly deal with the security .

On 7 February 1991 the defendant paid the
plaintiff $433,096.50 , being $526 ,747 less
$103,650.50 together with certain expenses of
the arbitration . By letter of 13 February 1991 to
the arbitrator ( with copy to the defendant 's
solicitors) the plaintiff 's solicitors submitted
that the award had omitted to deal with the
release of one half of the security as claimed in
the arbitration , and asked that the award be
corrected pursuant to s 30 of the Commercial
Arbitration Act 1984 ( “ the Act"). By letter of
15 February 1991 to the arbitrator the
defendant ’s solicitors maintained that the
plaintiff 's claim in the arbitration had extended
to the whole of the security and that the award
had disposed of the claim by stating that the
award of $526,747 was “ in full settlement of
all claims by either party against the other the
subject of this arbitration ": they submitted that
no correction was called for .
The arbitrator responded to the solicitors for
the parties by a letter dated 18 February 1991 .
It read

—

“ Please find enclosed the Award amended
pursuant to s. 30 of the Act .

In calculating the amount of the original
‘award’ , 1 took ‘the total of the amounts
certified
for
to 21.6.90,
payment
$8 , 296,632' ( p. 78 of the Proprietor’s
Submissions ) as the amount paid to the
Claimant . The figure should have been
$8 ,089 ,331 (contained in Exhibit R 25).
I apologise for
inconvenience."

the

slip

and

for

any

The letter enclosed an amended award . It
was in the same form as the award published on
1 February 1991 save that

—
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( a ) beneath the heading “ AWARD" there
were added the words “ (amended pursuant
to s. 30 of the Act ) ” ;
( b ) the figure of $526,747 was replaced by
the figure of $734,048; and
( c ) beneath the original date and signatures

were the words “ AMENDED this 18 th day
of February , 1991" and the arbitrator 's
further signature .
I will hereafter refer to the award published
on l February 1991 simply as “ the award ” and
to the award enclosed with the letter of 18
February 1991 as “ the amended award".
There was then correspondence between the
plaintiff and the defendant which it is not
necessary to set out . Relevantly , by letter dated
l March 1991 the plaintiffs solicitors wrote to
the arbitrator ( with copy to the defendant 's
solicitors ) asking him to “ clarify" whether
pursuant to his award the plaintiff would
become entitled to the balance of the security
upon satisfactory rectification of the omissions
and defects. By letter dated 18 March 1991 to
the solicitors for the parties the arbitrator
replied that the award “ includes the monies
awarded pursuant to ‘Part G
Release of
Security’ of the Amended Points of Claim".

—

In these proceedings the plaintiff sought an
order that the amended award be enforced as an
order of the court , an order for payment of
$207 ,301 ( being the difference between the
$734 ,048 and the $526 ,747 ) , and a declaration
that it had satisfactorily completed the work
relating to omissions and defects and an order
for payment of the $103,650.50. The $207 ,301
represented half the security , and the plaintiff
also sought a declaration that it was entitled to
be paid and an order for payment of the balance
of the security . In the alternative it sought an
order for remission to the arbitrator. The
defendant 's response was, in substance , that the
award disposed of the whole of the plaintiff ’ s
entitlement save as the $103,650.50, that the
amended award was ineffective , and that the
work relating to the omissions and defects had
not been completed . It cross-claimed in the
proceedings seeking a declaration that the
arbitrator had no power to make the amended
award or alternatively an order setting aside the
amended award.
Thus there arose four issues between the
parties —
© 1991 CCH International
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( i ) whether the arbitrator had effectively
amended the award ; on this turned the
plaintiff s entitlement to the $207 , 301 ;

( ii ) if so , whether the amended award
should be set aside;

( iii ) whether the award ( in its original or

amended form ) disposed of whatever
entitlement the plaintiff may have had to the
balance of the security; on this turned a
further $200 ,625; and
( iv ) whether the plaintiff had completed the

work relating to omissions and defects upon
which turned its entitlement to the
$103,650.50.

Issue ( iv ) involved a factual dispute, and I
gave directions for the completion of a Scott
Schedule and the exchange of affidavits. Issue
( iii ) involved the same factual dispute ( because
the defendant contended that it was entitled to
retain the security until the completion of the
work relating to omissions and defects ) , but
also involved whether or not the matters
referred to arbitration included the plaintiff 's
entitlement to the balance of the security . These
reasons deal with issues ( i ) and ( ii ) , and the
other issues will be heard following the
completion of the Scott Schedule and the
exchange of affidavits.

The amendment of the award
Section 30 of the Act provides as follows

—

“ 30. Where an award made under an
arbitration agreement contains

—

(a )

a clerical mistake;

( b ) an error arising from an accidental
slip or omission;

(c) a material miscalculation of figures or

a material mistake in the description of
any person , thing , or matter referred to
in the award ; or
(d )

a defect of form ,

the arbitrator or umpire may correct the
award or the Court , on the application of a
party to the agreement , may make an order
correcting the award ."

Clearly the plaintiff asked the arbitrator to
exercise the power so conferred upon him . and
he purported to do so. By his letter of lb
February 1991 the arbitrator said why he
considered that the correction was necessary

.

Doyles Dispute Resolution Practice — Asia

80,485
namely that he had taken the amount certified
for payment as the amount paid . It was
common ground before me that the difference
was that part of the security constituted by
retentions from progress payments, the release
of which had been claimed in the arbitration
and which had been referred to in the plaintiff's
letter of 13 February 1991 . (The defendant 's
contention that the award disposed of the whole
of the plaintiff 's entitlement was founded on
the submission that the plaintiff had claimed in
the arbitration the release of the entirety of the
security . ) Thus it was inherent in the amended
award that the plaintiff was entitled to release
of that part of the security , although the
amended award did not itself set out the
components of the $734 ,048.

Power to correct
The defendant submitted that even if the
occasion for the correction would otherwise
have fallen within s 30 of the Act , its payment
on 7 February 1991 of the amount of the award
meant that the arbitrator could not exercise the
power to correct the award . The submission
was not founded on any kind of estoppel .
Rather, it was said that “ the arbitrator 's power
was exhausted by payment" and his “ status as
arbitrator had ceased". This was said to be
because his powers and his status ultimately
came from the agreement of the parties , the
agreement had been performed by the
defendant when it paid the amount awarded
under the award , and the defendant 's agreement
did not extend beyond that: in particular , it did
not extend to compliance with any further
obligations which the arbitrator might purport
to impose.

The submission appears to confuse
performance of the agreement to refer disputes
to arbitration with compliance with any award
which might be made in the arbitration .
Undoubtedly the agreement of the parties to
refer their disputes to arbitration was the
foundation of the arbitrator’ s powers, but by
force of the Act that agreement carried with it
the power to correct the award conferred by
s 30. The power is not confined to correction
prior to compliance with the award , and there is
no reason in principle why it should be so
confined . No authority was cited by the
defendant for its submission , and I do not
accept it .
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Extent of the power
Was what the arbitrator did within the power
conferred by s 30? Undoubtedly the power to
correct an award does not permit an arbitrator
to reconsider it . In Mutual Shipping
Corporation v Bayshore Shipping Co Ltd ( 1985 )
l WLR 625 at 623 the distinction was drawn
“ between having second thoughts or intentions
and correcting an award or judgment to give
true effect to first thoughts or intentions" .
Referring to the power to correct errors arising
from any accidental slip or omission , it is said
of those words in Mustill and Boyd ,
Commercial Arbitration , 2 nd ed at 406

—

“ They enable the arbitrator to make an

award on a claim which he has inadvertently
overlooked , such as an award of interest , or
to correct errors of accounting and
arithmetic , such as attributing a credit item
to the wrong party . But the section docs not
give the arbitrator licence to give effect to
second thoughts on matters on which he has
made a conscious act of judgment . The
arbitrator may consider that he was in error
in reaching a particular conclusion of fact or
in accepting a particular proposition of law ,
but errors of judgment cannot be corrected
under this section ."

In one of the footnotes to this passage , a
conscious act of judgment is contrasted with a
mental lapse . Mutual Shipping Corporation v
Bayshore Shipping Co Ltd shows that an
accidental attribution of an expert witness to the
wrong party falls in the latter category as an
error arising from an accidental slip resulting in
an award in favour of the wrong party , and
s 30( c ) of the Act ( which may have been
included to remedy the situation in Fuga AG v
Bunge AG ( 1975 ) 2 LI R 192 ) adds to the width
of the arbitrator ' s power .
It is relevant to refer to the scope afforded to
a “ slip rule" such as that in Pt 20 r 10 of the
Rules . In L Shaddock & Associates Pty Ltd &
Anor v The Council of the City of Parramatta
( No 2 ) ( 1982 ) I 5 l CLR 590 it was held that the
slip rule enabled the court 's order to be
amended to include an award of interest , where
but for the counsel ’s failure to advert to the
matter the power to include interest would have
been exercised
thus the accidental slip or
omission need not have been that of the tribunal
itself . In Storey & Keers Pty Ltd & Anor v
Johnstone ( l 987 ) 9 NSWLR 446 McHugh JA

—

*
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took as the general test of whether a mistake or
omission was accidental that applied by Lord
Herschell in Hatton v Harris ( 1892 ) AC 547 ,
namely , if the matter had been drawn to the
court 's attention would the correction at once
have been made. His Honour noted that the
cases to which he referred indicated that
amendments under the slip rule are not confined
to subsidiary or consequential matters, but said
that an omission or mistake should not be
treated as accidental if the proposed amendment
required the exercise of an independent
discretion or was a matter on which a real
difference of opinion might exist . Subject to the
particular words of s 30 , in my view a similar
approach should be taken to the power
conferred by that section .

In the present case there I consider that was
the correction of an error arising from an
accidental slip , the slip being taking the sum
certified as the sum paid and the error being the
consequential understatement of the plaintiff 's
entitlement to payment . I do not accept the
defendant 's submission that taking the sum
certified as the sum paid was a misunderstanding of the effect of the evidence , that is ,
an error in reaching a conclusion of fact . The
nature of the two figures for sums certified and
sums paid must have been quite clear to an
arbitrator experienced in building matters , the
arbitrator described his taking the wrong figure
as a slip , and I see no reason to think that the
arbitrator gave effect to second thoughts on a
matter on which a difference of opinion might
exist .
The defendant made other submissions
against the effective exercise of the power
conferred by s 30 of the Act . One was that the
award was unambiguous “ and s 30 cannot be
invoked where an award is unambiguous ” .
an apparently
That cannot be right
unambiguous award may be the product of an
error of the kind to which s 30 refers . Another
was that the error was of such magnitude as to
amount to more than an accidental slip , but the
magnitude of the consequences does not
determine whether or not an error is open to be
corrected . Another again was that the award
necessarily connoted that the defendant 's
counter-claim for liquidated damages had been
satisfied by application of the security , but that
is not consistent with the arbitrator ' s
description of his error . I do not accept any of
the submissions .

—
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Exercise of the power
Two more questions arose with which I
should deal .
First , it was faintly submitted by the
defendant that regard could not be had to what
the arbitrator said concerning his correction of
the award , because that would contravene the
parties' agreement that a statement of the
reasons for making the award would not be
included therein . I do not agree . The
arbitrator ’ s letter of 18 February 1991 was not
part of the amended award and did not purport
to be a statement included in the amended
award of a reason for making any part of it . It
was the arbitrator 's explanation of how the
error which he corrected came to be made . If an
error is not patent , it may be established by
evidence; the arbitrator 's letter was admitted
without objection , and provides such evidence .
In Mutual Shipping Corporation v Bayshore
Shipping Co Ltd it was held that the court was
entitled to look at the reasons given by an
arbitrator expressly not as part of his award for
the limited purpose of identifying the error
open to be corrected , and the court also had
before it a letter from the arbitrator to the
his
unintentional
parties
explaining
transposition of the parties . In my view I am
entitled to have regard to the arbitrator 's letter.
Secondly , in L Shaddock & Associates Pty
Ltd v Parramatta City Council ( No 2 ) at 597 it
was said that an order under a slip rule is not
available as a matter of course, and that there is
a discretion in the court to refuse an order “ if
something has intervened which would render it
inexpedient or inequitable that it be made".
The defendant submitted that the same would
apply to the power to correct an award
conferred by s 30 , and that its payment of the
amount the subject of the award made it
inexpedient or inequitable for the award to
thereafter be amended by the exercise of the
power of correction . It may be observed that
the submission amounts to a challenge to an
exercise of discretion by the arbitrator when no
like submission was put to him -- the
defendant 's solicitors' letter of 15 February
1991 dealt only with the release of security and
so far as appears the arbitrator was not made
aware of the defendant 's payment . But I can
see no reason why the defendant 's payment of
the amount the subject of the award made it
inexpedient or inequitable to correct the award .
It was not suggested that the defendant would

have done something or failed to do something
in particular failed to make the payment )
had it known that a correction might be made ,
and there was little delay on the part of the
plaintiff in seeking the correction . I see no
reason to interfere with the arbitrator's exercise
of his power to correct the award .

•

Doyles Dispute Resolution Practice — Asia

( and

Setting aside the amended award

The defendant sought to set aside the
amended award pursuant to s 42( l ) of the Act
on the ground of misconduct on the part of the
arbitrator , emphasising that the misconduct
alleged was “ in the technical sense". I quote
from the defendant 's written submissions

—

“ It is submitted that there was technical
misconduct on the part of the arbitrator or
that he technically misconducted the
proceedings by disclosing part of his reasons
in his letters of 18 February and 18 March
1991 when the parties had agreed that
reasons were not to be disclosed ; in
amending his award without hearing the
parties; by apparently being influenced to
amend his award by the letter of
13 February from the builder's solicitors
before he had considered the proprietor 's
solicitors [sic ] letter of 15 February; by the
grossness of the quantum errors which he
made ; by failing to deal adequately or at all
with all the claims made by either party
against the other; and by the confusion
which he had caused as reflected in the
correspondence between the parties and
between the parties and the arbitrator . The
weight of these criticisms is such as to
warrant the conclusion that there was or
may have been a substantial miscarriage of
justice such that the amended award should
be set aside ."

The application to set aside the award was
made out of time . By Pt 72 A r 5( 3 ) it should
have been made within 28 days from (at the
latest ) 18 February 1991 , but it was first made
by the cross-claim filed in the proceedings on 20 May 1991 . At the hearing
before me the defendant made oral application
for an extension of time to apply . At first the
plaintiff opposed the application , while
acknowledging that it could not point to any
prejudice which it would suffer if the
application were granted ; nonetheless it pointed
out that , as was the case , no explanation for the
defendant 's delay had been given . I will return
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to the extension of time after considering the
matters relied upon as technical misconduct .

I do not think that there is any substance in
those matters . I take them in reverse order.
I have not set out the correspondence
between the solicitors for the parties , but I am
unable to see any confusion caused by the
arbitrator as distinct from that generated by the
parties’ taking of positions said to flow from
the award or amended award . Any divergence
in those positions was caused , in my view , by
their agreement that the arbitrator not give
reasons, whereby each party thought it had
scope to debate what had been determined by
the award or the amended award . To the extent
that there may be such scope , these proceedings
will resolve the debate . I do not see any
relevant confusion between the parties and the
arbitrator save for the error which was
corrected . The making of an error which is duly
corrected cannot be misconduct justifying
setting aside an award .

It is certainly not evident that the arbitrator
failed “ to deal adequately or at all with all the
claims made by either party against the other",
an assertion which was not amplified by the
defendant . The defendant ' s assertion would
seem to be contrary to the principle , reinforced
in the present case by the agreement that the
arbitrator should not give reasons, that the
arbitrator 's decision be final unless the stringent
grounds for leave to appeal on a question or
questions of law be made out . With respect to
the author of the defendant ’ s written
submissions , the assertion is unsubstantiated .
The reference to “ grossness of . . . quantum
errors ” could only be to the error in taking the
figure for sums certified as the sums paid
which was one
none other was suggested
error only , was then corrected in ( as I have
held ) the proper exercise of the arbitrator 's
power of correction , and hardly deserves the
epithet “ gross ” . I should add that the
defendant referred to re Hall and Hinds ( 1841 )
2 Man & G 847; 10 LJCP 210 for the
there,
proposition that a clerical mistake
subtraction of two figures instead of addition
categorised as gross, could constitute
misconduct . It is clear from the reasons of
Tindal CJ that the finding of misconduct was
made in order that the award could be remitted
for correction of the mistake , there then being
no power of correction equivalent to that

—

—

—

H 80-021

—

conferred by s 30 of the Act . I do not think that
the decision provides any assistance at the
present day .
The assertion that the arbitrator was
influenced to correct the award by the
prior
letter
to
solicitors '
plaintiff 's
consideration of the defendant 's solicitors'
letter was based on the suggestion that the latter
letter, being dated on a Friday , was probably
not received until after the arbitrator despatched
his letter dated on the following Monday . There
was no evidence of the ordinary course of post .
In my view the probability is that the arbitrator
waited for a communication from the
defendant 's solicitors , then made his decision
( which hardly required lengthy consideration )
and gave effect to it by the despatch of his
letter .
For the reasons l have already given , I do not
think that the arbitrator ’ s letter of 18 February
1991 constituted a giving of reasons contrary to
the agreement of the parties . The arbitrator 's
letter of 18 March 1991 may or may not
“ clarify ” his award , but it was certainly not a
statement of reasons included in the award or
the amended award . I was not addressed on
whether any regard could be had to it in
resolving any debate over what had been
determined by the award or the amended
award . At first sight it does no more than say
what would in any event have been the
position , namely that the claims with which the
award or the amended award dealt included the
claim made in the identified part of the
amended points of claim , and again at first
sight no regard would be had to it . Be that as it
may , it must be asked whether in writing the
letter the arbitrator misconducted himself , and
the concept of misconduct upon which the
defendant relied for present purposes was that
of departure from express or implied procedural
rules which may prejudice or cause unfairness
to a party ( referring to The Melbourne Harbour
Trust Commissioners v Hancock ( 1927 ) 39 CLR
571 at 587 , Bulk Oil ( Zug ) AG v Sun
International Ltd ( No 2 ) ( l 984 ) l LI R 531 at
533 and Harwood v Civic Constructions Pty Ltd
( Cole J , l June 1990 , unreported )) . 1 do not
think the writing of either letter constituted
misconduct of this or any other kind .
The remaining matter is the procedure
adopted in correcting the award . Undoubtedly
the arbitrator was required to adhere to the rules
of natural justice . The defendant submitted that
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before he amended the award the arbitrator
should have notified the parties and invited
them to make submissions. It referred to
Mustill and Boyd , Commercial Arbitration , 2 nd
ed at 406
“ The arbitrator or umpire would usually
exercise his power under the section at the
request of one or possibly both of the
parties: but there would appear to be no
obligation to his making the correction
without such a request . Whichever course is
followed , all concerned should be informed
in writing of what is happening and the
reasons for it . ”

—

In the case cited for the last sentence in this
Inland Revenue Commissioners v
Hunter ( 1914 ) 3 KB 423, a referee had
corrected his award at the request of one party
without notice to the other party . That is not the
position here , and I do not think that there was
any misconduct in “ amending [ the] award
without hearing the parties ” . The award was
corrected in the exercise of a power to do so,
was corrected on the application of the plaintiff
made by its solicitors’ letter of 13 February
1991 with notice to the defendant 's solicitors ,
and was corrected after the defendant had itself
put before the arbitrator by its solicitors' letter
of 15 February 1991 the reasons why he should
not correct the award . The arbitrator thereby
heard the parties, and the defendant did not say
in its solicitors ' letter that it sought to address
the arbitrator orally or to put anything further
before him . By his letter of 18 February 1991
he told the parties why he corrected the award .
It is well established that what is appropriate in

passage

.

80 , 489

natural justice depends on the
particular circumstances, and that it must be
asked what the duty to act fairly requires in the
circumstances of the particular case ( see for
example Kioa v West ( 1985 ) 159 CLR 550 at
584-5 per Mason J and Haoucher v Minister for
Immigration and Ethnic Affairs ( 1989- 1990 )
169 CLR 648 at 652-3 per Deane J ) , and in this
case I consider that there was no failure in the
duty to act fairly .
terms of

In these circumstances I do not think that any
case has been made out for setting aside the
amended award . The result is the same whether
an extension of time to make the application to
set aside be refused , or the time be extended
and the application itself be dismissed . The
defendant relied upon El Ali v Government
Insurance Office of New South Wales & Anor
( 1988 ) 15 NSWLR 303 for what it submitted
was the correct approach to an extension of
time; neither party referred to the decision of
Cole J in relation to an extension of time for
leave to appeal under the Act in Technical
Team Projects Pty Ltd v Noble Dunn Ltd ( 1990 )
20 NSWLR 221 ; and in the end the plaintiff 's
opposition to an extension of time was muted .
In the circumstances , and without further
consideration of the arguments for and against
an extension of time , I will extend the time for
the defendant ’s application to set aside the
amended award until 20 May 1991 but dismiss
the application .
If orders are presently required in accordance
with these reasons , the plaintiff should bring in
short minutes. Otherwise the orders can await
the hearing of the other issues.

[H 80-022] FRIEND & BROOKER PTY LTD v THE COUNCIL OF THE SHIRE OF

EUROBODALLA
Supreme Court of New South Wales
Common Law Division , Construction List
Judgment delivered 20 June 1991
Full text of judgment below

— Misconduct by an arbitrator — Removal of an arbitrator — Errors of law
Plaintiff making submissions to arbitrator without serving copies on the defendant —
—Arbitrator
making award without defendant answering plaintiff s submissions — Whether
arbitrator guilty of technical misconduct — Whether award should be remitted back the
arbitrator
— Whether arbitrator should be removed — Commercial Arbitration Act 1984
NSW , sec 38 ; 42 ; 43 ; 44 .
Arbitration

'

'

to

(

)

A dispute arose between parties to a building contract and they appointed a conciliator.
The attempted conciliation failed and the parties decided to appoint the conciliator as the
arbitrator.
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The parties made written submissions to the arbitrator without providing copies to the
other party. The arbitrator was unaware of this situation . In a letter to the defendant, the
arbitrator stated that he had received from the plaintiff a letter including submissions and
other data and invited a reply . The defendant acknowledged the letter , but made no enquiry
as to the contents.
The arbitrator published an award and found several but not all of the issues in favour of
the plaintiff. The arbitrator also made several findings regarding the animosity that existed
between the parties and the conduct of the defendant’s officers.

The plaintiff sought leave to enforce the award pursuant to sec 33 of the Commercial
Arbitration Act 1984 ( NSW ) ( “ the Act ” ). The defendant responded by seeking to have the
award set aside on the ground that the arbitrator had committed misconduct under sec 42 of
the Act by:
(a ) deciding more than what was submitted to him;

not allowing the defendant to reply to the plaintiffs submissions thereby breaching the
rules of natural justice; and
( c ) making several errors of law capable of review under sec 38 of the Act.
Alternatively, both parties argued for an order under sec 43 of the Act to have the award
remitted back to the arbitrator. The defendant , however , also sought to have the present
arbitrator removed pursuant to sec 44 of the Act , by reason of his findings of animosity, which
were made without allowing the defendant to be heard.
Held: judgment for defendant ( arbitrator removed , whole of existing award remitted to
new arbitrator for consideration ).
1 The Court accepted the plaintiffs contention that the parties had agreed to refer all of
the issues that were then outstanding to the arbitrator
2. In order to ground a claim for relief under sec 42 the defendant must prove misconduct
by the arbitrator. In this case the misconduct was that of the parties.
The award , however , could not have been allowed and must be remitted back to
arbitration under sec 43. The arbitrator had made determinations, accepting in whole or part
submissions of the plaintiff which the defendant did not see, and therefore could not have
attempted to answer. While it was true that the defendant was largely to blame for this, the
blame was not entirely its.
3. Given the terms of sec 38 and particularly its amendment in 1990, which made it more
difficult to obtain leave to appeal from an error of law , it was doubtful that one could have
legitimately described an error of law or a series of errors of law as constituting misconduct for
the purposes of sec 42.
4. There were no grounds for criticising the arbitrator personally. What went wrong went
wrong because of the conduct of the parties If a further hearing was held by the same
arbitrator and he made substantially the same findings, the defendant may have reasonably felt
aggrieved that the arbitrator had been influenced by the plaintiffs uncontested submissions,
and a disinterested bystander might well have come to the same view. The removal of the
arbitrator under sec 44 was required in order for justice to be seen to have been done, as well
as actually having been done.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
( b)

.

.

.

Before: Brownie J .
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Brownie J: The plaintiff seeks an order
under s 33 of the Commercial Arbitration Act
for leave to enforce the award of an arbitrator .
The defendant resists this application and at the
same time applies for an order setting aside the
award pursuant to s 42 of the Act and an order
for leave to appeal pursuant to s 38 . By way of
fall back position , both parties seek an order
under s 43 seeking an order remitting the award
to the arbitrator for reconsideration and at the
same time the defendant seeks an order under
s 44 for the removal of the arbitrator .
The parties entered into a written contract
whereby the plaintiff promised to carry out
certain sewerage works for the defendant .
Disputes arose and in 1986 the parties
appointed Mr JI Muirhead as conciliator. The
attempted conciliation failed and in 1989 the
parties joined together in appointing him as
arbitrator, notwithstanding his warnings to
them of the problems involved arising from his
having acted as conciliator .

As conciliator he had seen representatives of
the parties separately , although at that stage he
was only considering the documents put before
him by the parties and discussing with them the
strengths and weaknesses of the respective
cases of the parties as recorded in those
documents.
The central problem in the present litigation
arises from the circumstance that after he
became arbitrator each of the parties made
written submissions to him without serving any
copy on the other party , but the arbitrator was
unaware of that omission . In due course he
published an award , finding several but not all
of the issues in favour of the plaintiff . On the
present hearing , the evidence recaptures a great
deal but not all of the submissions put before
the arbitrator and it is clear that the proceedings
were conducted with what lawyers would
regard as considerable informality . Given that
the plaintiff company acted through its
directors , who are engineers , and that the
defendant council acted through its engineering
staff with a little input from the defendant 's
employed solicitor and that the arbitrator was
also an engineer , this is understandable and
perfectly acceptable .

The contract between the plaintiff and the
defendant formed in January 1984 incorporated
several documents including a printed form
entitled General Conditions of Contract NPWC
Doyles Dispute Resolution Practice
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Edition 3, 1981 . In that document , the plaintiff
was called the contractor and the defendant the
principal . Summarised briefly , clause 23
provided that the work to be carried out was to
be executed in accordance with the directions
of the superintendent . The superintendent was
the defendant 's engineer , Mr Young , to whom
other provisions of the contract gave
considerable authority .

Clause 35 provided that the work to be
carried out should be carried out in a timely
manner and made provisions for the payment of
liquidated damages by the plaintiff to the
defendant in the event of default in this respect .
Clauses 40 , 45 and 48 provided :
“ 40 . VARIATIONS

40.1 Variations to the Work
If , at any time during the progress of the
work under the Contract , the Superintendent
determines that the form , quality or quantity of
the work under the Contract should be varied ,
the Superintendent may order the Contractor to
do all or any one or more of the following
things —
(a ) increase , decrease or omit any part of
the work under the Contract ;
( b ) change the character or quality of any

material or work ;
( c ) change the levels , lines, positions or

dimensions of any part of the work under
the Contract;
( d ) execute additional work .

No variation shall be made by the Contractor
without an order by the Superintendent .

No variation shall invalidate the Contract ,
but the value of the variation shall be taken into
account in determining the final contract sum .
Each variation shall be valued in accordance
with sub-clause 40.2 and , unless otherwise
directed by the Superintendent , such valuation
shall be determined before the work to which
the variation relates is commenced .
40.2 Valuation of Variations

A variation shall be valued in accordance
with the rates included in the Priced Bill of
Quantities or Schedule of Rates or in a schedule
of prices if and in so far as the Superintendent
determines that those rates are applicable to the
variation . Where the Superintendent determines
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that the rates included in the Priced Bill of
Quantities or Schedule of Rates or in a schedule
of prices do not apply to a variation , the rate or
price payable for the variation shall be
determined by agreement between the
Contractor and the Superintendent , but if the
Contractor and the Superintendent fail to agree
on the rate or price the Superintendent shall
determine such rate or price as he considers
reasonable or he may direct that the variation
shall be carried out as Daywork .

40.3 Daywork
If the Superintendent directs that any work
be carried out as Daywork , the Contractor shall
record each day in a manner to be approved by
the Superintendent the particulars of all
resources used by the Contractor for the
execution of the Daywork . At intervals of one
month or at such shorter intervals as the
Superintendent directs the Contractor shall
furnish to the Superintendent his claim for
payment in writing , together with these records
and all time sheets, wages sheets, invoices,
receipts and other vouchers that are necessary
to support his claim . The Superintendent shall
determine the amount to be paid to the
Contractor in respect of each claim and in
making his determination shall have regard to
the following —

of wages and allowances
paid or payable by the Contractor at the
rates obtaining on the site at the time as
established by the Contractor to the
satisfaction of the Superintendent or at such
other rates as may be approved by the
Superintendent ;
( a ) the amount

( b ) the amount paid or payable by the
Contractor in accordance with any statute or
award applicable to day labour additional to
the wages paid or payable under paragraph
( a );

( c ) the amount of hire charges in respect of
Constructional Plant approved by the
Superintendent for use on the work in
accordance with such hiring rates and
conditions as may be agreed upon between
the Superintendent and the Contractor or , in
the absence of such an agreement , in
accordance with such rates and conditions as
may be determined by the Superintendent ;
amounts
paid for services,
sub-contracts and professional fees;

( d ) the
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(e ) the actual cost to the Contractor at the
site of all materials supplied and required
for the work;

a charge agreed upon between the
Superintendent and the Contractor to cover
overheads, administrative costs , site
supervision , establishment costs, attendance
and profit , or , in the absence of such an
agreement , a charge determined by the
Superintendent .
(0

The amounts payable for Daywork shall not
be subject to adjustment for rise and Rill in
costs notwithstanding that the Contract may
provide for adjustment for rise and fall in costs.

45 . SETTLEMENT OF DISPUTES

Notwithstanding the succeeding provisions
of this clause , the Contractor shall if the work
under the Contract has not been completed , at
all times ( subject as otherwise provided for in
the Contract ) proceed without delay to continue
to execute the work under the Contract and
perform his obligations under the Contract and
in so doing shall comply with all directions as
defined in clause 23 issued or given to or served
or made upon the Contractor under or pursuant
to the provisions of the Contract either by the
Principal in writing or by the Superintendent in
accordance with clause 23.
All disputes or differences arising out of the
Contract or concerning the performance or the
non - performance by either party of his
obligations under the Contract whether raised
before or after the execution of the work under
the Contract shall be decided as follows
(a ) The Contractor shall , not later than
fourteen days after the dispute or difference
arises, submit the matter at issue in writing ,
specifying with detailed particulars the
matter at issue to the Superintendent for
decision and the Superintendent shall , as
soon as practicable thereafter, give his
decision to the Contractor .

—

( b ) If the Contractor is dissatisfied with the
decision given by the Superintendent , he
may , not later than fourteen days after the
decision of the Superintendent is given to
him , submit the matter at issue in writing ,
specifying with detailed particulars the
matter at issue , to the Principal for decision
and the Principal shall , as soon as
practicable therafter, give his decision to the
Contractor in writing .
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If the Contractor is dissatisfied with the
decision given by the Principal pursuant to the
last preceding paragraph , he may , not later than
twenty -eight days after the decision of the
Principal is given to him , give notice in writing
to the Principal requiring that the matter at
issue be referred to arbitration and specifying
with detailed particulars the matter at issue, and
thereupon the matter at issue shall be
determined by arbitration . If , however, the
Contractor does not , within the said period of
twenty -eight days , give such a notice to the
Principal requiring that the matter at issue be
referred to arbitration , the decision given by the
Principal pursuant to the last preceding
paragraph shall not be subject to arbitration .
Where a notice is given by the Contractor to
the Principal pursuant to the last preceding
paragraph requiring that the matter at issue be
referred to arbitration no proceedings in respect
of that matter at issue shall be instituted by
either the Principal or the Contractor in any
court unless and until the arbitrator has made
his award in respect of that matter at issue .

Arbitration shall be effected

—

( a ) by

an arbitrator agreed upon in writing
by the parties within twenty -eight days after
the said notice is received by the Principal ;
or
agreement , by one
of at least three persons, none of whom
shall be an employee of the Principal or of
the Contractor or have had any association
with the work under the Contract , whose
names are submitted in writing by the
Principal for selection by the Contractor
within a further period of twenty -eight days
after expiry of that last mentioned period ,
being the person whose selection as
arbitrator is notified in writing by the
Contractor to the Principal within
twenty -eight days after the names are so
submitted ; or
( b ) in the absence of that

( c ) in the absence of that selection , by an
arbitrator appointed in accordance with the
provisions of the laws relating to arbitration
in force in the State or Territory named in
the annexure hereto .

A reference to arbitration under this clause
shall be deemed to be a reference to arbitration
within the meaning of the laws relating to
arbitration in force in the State or Territory
Doyles Dispute Resolution Practice — Asia
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named in the Annexure hereto and the
arbitration proceedings shall be conducted in
that State or Territory . The arbitrator shall have
all the powers conferred by those laws and it
shall be competent for him to enter upon the
reference without any further or more formal
submission than is contained in this clause.
Moneys that are or become due and payable
by the Principal in respect of work carried out
under the Contract shall not be withheld
because of arbitration proceedings but the
Principal may , at his discretion , and pending
the award of the arbitrator withhold payment of
moneys in respect of any matter that is the
subject of arbitration proceedings .
48 . NOTIFICATION OF CLAIMS
The Principal shall not be liable upon any
claim by the Contractor in respect of any matter
arising out of the Contract unless the claim
together with full particulars thereof , is lodged
in writing with the Principal not later than
twenty -eight days after the date of the
occurrence of the events or circumstances on
which the claim is based or written notice of
intention to make the claim specifying the
nature of the claim is lodged with the Principal
within that time and the claim , together with
full particulars thereof , is lodged in writing
with the Principal before the issue of the Final
Certificate . "
The defendant contended before the
arbitrator and contends now that several of the
plaintiff s claims are barred by the operation of
one or both of clauses 45 and 48 . It says that
the plaintiff failed to make various claims in the
manner and in the time stipulated and that these
claims are , therefore , barred . The arbitrator
dealt with these matters in para 11 of his award ,
where he said ;
“ The Council asserts that claims should not
be considered which have been submitted
outside the time limit stated in the Contract .
I have considered this and have concluded
that although the time limit provisions exist
in the Conditions of Contract for good and
clear reasons they are not of the essence of
the Contract and to apply them throughout
may inflict hardship. I have therefore
decided to treat each claim on its merits in
this respect having weighed it against the
possible disadvantage to the Council ."
The defendant says that this constitutes an
error of law and it relies on this supposed error
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both in relation to its s 38 application and also
in relation to its s 42 application , contending
that this is part of one of the overall
circumstances constituting misconduct . On the
other hand , the plaintiff points to clause 40 and
the decision of Smart J in Jennings
Construction Ltd v QH & M Birt Pty Ltd ( 1986)
8 NSWLR 18 . His Honour held that in the
circumstances of that case , progress claims did
not fall within the ambit of a clause equivalent
to clause 48 of the contract now under
consideration .
The correctness of that judgment is not in
issue and I accept that progress claims here do
not fall within the ambit of clause 48. Further, I
accept that claims for variations fall within
clause 40 and , therefore , not within clause 48 ,
substantially for the reasons that his Honour
gave in Jennings . However, I am also of the
view that clause 45 applies , even if clause 48
does not . That is, once a dispute arose , clause
45 set out what had to be done to further a
claim to be made by the plaintiff .
With all due respect , I think that it follows
that the arbitrator may have fallen into error
when he expressed his reason in para 11 of the
award for the criterion upon which he seems to
have expressed his conclusion was hardship and
this is not mentioned in clause 45 or for that
matter in clause 48 . However , this is not
established with any certainty , for the evidence
before me does not establish just what it was
that was put before the arbitrator.

It may be that clause 11 of the award was
directed towards some argument such as
estoppel . I think the position is not clearly
established and , subject to a consideration of
the requirements of s 38( 5 ) , perhaps the course
which should be adopted is that the proceedings
should be remitted to the arbitrator for
clarification , whether pursuant to s 38(3)( d ) or
s 43.
The principal matter argued before me was
that the arbitrator was guilty of misconduct ,
using that expression in its technical sense. The
first basis argued was that the parties had
submitted four and only four questions to the
arbitrator for decision but that he had decided
another question; namely , the liability of the
defendant to the plaintiff for damages.
The documentary evidence is not in dispute.
Prior to April 1989 the plaintiff had submitted
to the conciliator a detailed claim , which is
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now Ex B . That document is divided into
sections . After the introductory material , there
was a series of separate claims. Sections K and
L set out the claim for damages for breach of
contract . Within s L there was a subheading
“ M Misrepresentation of sub-surface ground
conditions ” . There followed 11 numbered
paragraphs, setting out the nature of the claim
and then a claim for damages divided into 13
numbered paragraphs .
The defendant responded to this part of the
plaintiff s claim in prolific detail (see pp 26 to
43 inclusive of Ex H in the present
proceedings, including the material inserted by
way of cross- reference between the numbered
pages). Thereafter , the plaintiff replied to these
submissions in what is now Ex F. None of
these three documents , Exs E , H and F are
dated , but they were all exchanged before April
1989.

On 26 April 1989 there was a meeting
between the conciliator and representatives of
the parties. The conciliator summarised the
plaintiff s claim by reference to six headings,
the sixth being the plaintiff s claim for
damages. He suggested that a consideration of
this claim be deferred until the other five had
been determined and plainly enough that was
because the claim for damages depended upon
the resolution of some of the other claims. His
suggestion was adopted by the parties and there
followed an attempt to conciliate these other
five claims.
At a further meeting held on 26 August 1989
the conciliator summarised the progress or lack
of it until then . One of the five claims had been
resolved and the other four remained
outstanding . What followed is in dispute . On
the plaintiffs case all of the outstanding issues
were referred to arbitration , whereas on the
defendant 's case there was referred to
arbitration only the four issues which had been
the subject of the attempt to conciliate , until
then unsuccessfully . On the defendant 's case
the question of the defendant 's liability to the
plaintiff for damages for breach of contract was
not referred to arbitration .

On 1 June 1990 the arbitrator wrote to the
defendant saying , amongst other things:
‘‘I refer to the letter received from Friend &
Brooker Pty Ltd dated 12 April 1990
enclosing submissions and some other data
received shortly thereafter ... At the last
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meeting , which was held at the ACDC on
25 August 1989 , it is my understanding that
it was agreed between the Council and
Friend & Brooker that I shall prepare an
award to cover both liability and quantum
on all of the matters in dispute as set out on
the various submissions, written and oral ,
up to that time and on the future written
matter to be submitted following their site
inspections. 1 would be grateful if you
would confirm the above on behalf of the
Council and that you should send me all of
the written matter you wish me to consider

On the same day he wrote in similar terms to
the plaintiff .
The plaintiff replied on 12 June 1990 ,
saying , in part:
“ We confirm that your understanding set
out in the third paragraph of letter as to what
was agreed with regard to your preparation
of an award to cover both liability and
quantum on all of the matters in dispute
conforms with our own understanding of the
agreement . "

The defendant wrote to the arbitrator on 12
July 1990 , saying , in part:
“ 1 refer to your letter of 1 June and note that
I have omitted to advise that my client
Council confirms the advice relating to your
making an award in relation to both liability
and quantum on all matters in dispute as set
out in the submissions ."

Despite its phrasing , that letter was signed by
the Shire Clerk .

It will be seen that these four letters contain
an ambiguity . They refer to all matters
concerning liability and quantum as set out in
the submissions or as being all matters in
dispute , without identifying the submissions or
the matters in dispute . On the other hand , the
submissions already put before the conciliator
have dealt at length with the question of
damages.
According to Mr Young , the defendant ’ s
engineer, at the meeting of 26 August 1989 the
conciliator said words to the effect that of the
plaintiff 's five claims, other than the claim for
damages, one had been resolved and the other
four remaining claims, and only those four
claims , were to be referred to arbitration . He is
Doyles Dispute Resolution Practice — Asia
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supported by the evidence of Mr Button , the
defendant ’s solicitor , but the evidence of Mr
Brooker of the plaintiff and of Mr Muirhead is
to the contrary .

I should record that when the matter was
before me earlier in relation to the defendant ’ s
application for an extension of time in which to
bring its present application under ss 38 and 42
and when the evidence was less ample than it is
now , I was asked whether I saw any objection
to Mr Muirhead , who was then present in
person as a respondent to the motion , seeking
amongst other things to join him as a second
cross-defendant , providing an affidavit setting
out what it was that had been put before him
and also whether there was any objection to the
plaintiff 's solicitor drafting that affidavit to be
sworn by Mr Muirhead and , in each case , I
then said that I did not see any objection , for I
was then troubled by what seemed to me to be
the uncertainty of the evidence as to what
material there was before the arbitrator .
Now that the parties have put more detailed
evidence before me as to what happened , and
with the benefit of hindsight , I regret this
decision and I accept the submission put by the
defendant now that the content of Mr
Muirhead’ s affidavit is defective , as to what it
was that was said orally before him .
Nevertheless, I unhesitatingly accept the
evidence of Mr Brooker as to what it was that
was said before the arbitrator on 26 August
1989 . It seems to me to be almost
inconceivable that the plaintiff would then have
willingly accepted the proposition that some
only of its claims be referred to arbitration and
that its claim for damages for breach of contract
would be deferred to some unspecified date and
determined on some unspecified basis ,
probably long into the future .
Remembering that on the defendant’ s case
what was said on 26 August 1989 was implicit
rather than explicit as to the future course of
events, I still regard it as quite unlikely that the
plaintiff would have acted in this way or for
that matter that the arbitrator would have
accepted this proposition or that he would have
suggested it . Rhetorically , what was the point
of acting in the way in which the defendant
now contends?

Additionally , I have to say with regret that
Mr Button seems to me not to be a reliable
witness . 1 do not doubt his good intentions . He
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is obviously a solicitor of considerable
seniority , but my impression of him is of a
person who told us what he was thinking
whenever counsel paused in asking a question ;
that is to say , he did not listen or listen properly
to the questions he was asked . Further, his
evidence came out in a quite disco-ordinated
manner . No Court Reporter , however skilful ,
industrious and experienced , could possibly
recapture the chaos of the presentation of his
evidence . Nor did Mr Young ' s evidence give
me any confidence . The rather cautious and
guarded words of the award suddenly took on
new meaning and Mr Young seemed to set out
to justify himself and his conduct in the context
of his somewhat peripheral role in the events
about which he gave evidence.

In short , I accept that on 26 August 1989 the
parties agreed to refer to arbitration all of the
issues that were then outstanding including the
question of the defendant 's liability to the
plaintiff for damages for breach of contract . I
bear in mind that in this context what one has to
have regard to is not the subjective intention of
the parties but an objective view of what they
did . The contemporary correspondence , by
which I mean to refer to the correspondence of
June and July 1990, seems to confirm this
view . I , therefore, reject the submission that
the arbitrator was guilty of misconduct in that
he dealt with a question which was not referred
to him .
The second basis upon which it was said that
the arbitrator was guilty of misconduct was that
he had breached the rules of natural justice in
receiving the plaintiffs submissions without
giving the defendant the opportunity to reply to
them . Whilst there is no doubt that the plaintiff
made detailed submissions to the arbitrator
under cover of a letter dated 12 July 1990 , set
out in two volumes which are now Exs G and K
and which the defendant did not then see , it is
not established that the arbitrator himself was
guilty of misconduct .
Putting aside the fact that the defendant ,
represented by its solicitor, also made further
submissions to the arbitrator without providing
copies of these submissions to the plaintiff ,
what the defendant must now prove in order to
ground a claim for relief under s 42 is
misconduct by the arbitrator . Here the
misconduct was that of the parties. The
defendant seeks to out- flank this point by
submitting that the arbitrator had a duty to ask
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the defendant whether the defendant wished to
reply to the plaintiffs last submission , because
it plainly raised new matter. In one sense it was
not really new matter but rather old matter
restated with additional detail and additional
fervour, but I think it is also correct to say that
there was quite a deal of new matter added , for
example , the proposition that the defendant 's
tender documents contained a misrepresentation
about the sub-surface ground conditions was
converted for the first time into explicit
allegations of fraud and a breach of the
provisions of s 52 of the Trade Practices Act .

The proposition that an arbitrator, who is
himself not a lawyer, has a duty to ask a party
represented by a solicitor whether that party
wishes to reply further or to reply in relation to
a particular topic is a novelty , so far as I am
concerned , at least , and seems not to be
supported by authority . But , in any event , in
the arbitrator's letter to the defendant of 1 June
1990, already quoted , the arbitrator explicitly
said that he had received from the plaintiff a
letter dated 12 April 1990, including
submissions and other data and invited a reply ,
and the defendant , whilst acknowledging the
letter, made no enquiry at all as to what it was
that had been sent to the arbitrator under cover
of the letter of 12 April 1990. With all due
respect , for the defendant to now accuse the
arbitrator of misconduct in these circumstances
is simply extraordinary .
What is left then in relation to the allegation
of misconduct of the arbitrator is a collection of
allegations of errors of law . Given the terms of
s 38 and particularly its amendment in 1990
making it more difficult to obtain leave to
appeal from an error of law , I doubt that one
can legitimately describe an error of law or a
series of errors of law as constituting
misconduct for the purposes of s 42. However ,
it does not seem necessary to decide that point
today .

The supposed errors of law are these:
( 1 ) Paragraph 11 of the award already
mentioned .

( 2 ) The arbitrator made orders for costs
without hearing from the defendant on the
point . However , given the arbitrator ' s other
findings, an order for costs in favour of the
plaintiff was , I should have thought , quite
inevitable and it is difficult to imagine how
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leave could be granted under s 38(5 ) in relation
to this aspect of the matter .
( 3) It is said that there were errors in the
approach to the assessment and the calculation
of damages. Again , these are hardly matters
that would go to justify the grant of leave to
appeal .

(4) The reasons given for some of the
decisions on some of the individual points dealt
with in the award are inadequate . Once again , I
do not think they are matters which would
justify the granting of leave to appeal .

In the circumstances of this case , I do not
think it is necessary to deal further with any of
these matters because I have come to the view
that the existing award cannot be allowed to
stand and that the award must be remitted under
s 43, if not otherwise . I take this view because
the arbitrator made his award determining
several questions in favour of the plaintiff ,
accepting in whole or in part submissions of the
plaintiff which the defendant did not see and ,
therefore , did not attempt to answer . Whilst it
is true the defendant has itself largely to blame
for this , the blame is not entirely its and it may
be that it has answers to some of the plaintiffs
submissions of 12 April 1990 , not so far
advanced , but which the arbitrator has
accepted .
The difficult question to decide is whether
the arbitrator should be removed , pursuant to
s 44. The defendant relies upon three matters
here . Firstly , that the arbitrator has made
findings adverse to the plaintiff on questions
concerning the animosity and conduct of the
defendant ’s officers, without having heard from
the defendant on those subjects; secondly , that
he filed an affidavit in these proceedings on
behalf of the plaintiff and , thirdly , that he
remained in Court and listened to the
proceedings.
Since it was the defendant who joined the
arbitrator as a cross-defendant , I think that the
third point should be dismissed from
consideration immediately .
The second objection really misstates the
position a little . The arbitrator came to swear
the affidavit in the circumstances I have
outlined . With the benefit of hindsight , I think
it would have been better had I directed , for
example , that the parties confer with the
arbitrator with a view to then putting before the
Doyles Dispute Resolution Practice
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Court an

agreed statement as to what
documents and submissions had been put
before him but , in any event , the position now
is that the arbitrator has sworn an affidavit
which the plaintiff did read .

The real difficulty lies in the first objection
and in the need for justice to be seen to be
done , as well as being done . At pp 36, 37 and
39 of his award , the arbitrator found
misrepresentation against the defendant , doing
so in terms of considerable moderation and
limited to a finding of the effect of the tender
documentation concerning sub-surface conditions. The defendant had responded to the
plaintiffs initial submissions as to this and had
done so in great detail , but it is also true that
the defendant did not see the plaintiffs
submissions of April 1990 on that point .
The findings concerning the animosity
between the parties and the conduct of the
defendant’ s officers are also, by themselves ,
relatively trivial and the findings are again cast
in terms of moderation . Nevertheless, looking
at the matter overall , I conclude , with profound
regret , that in order for justice to be seen to be
done , as well as actually be done , an order
should be made under s 44 , removing the
arbitrator.
I should like to make it plain that I see no
ground at all for criticising the arbitrator
personally . What went wrong did go wrong
because of the conduct of the parties and the
defendant must shoulder a considerable part of
the blame for this since it alone had legal
advice at the critical time . Nevertheless , if ,
after a further hearing before the same
arbitrator , he made the same or substantially
the same findings, the defendant might
reasonably feel aggrieved that the arbitrator had
been influenced initially by the plaintiff 's
submissions of April 1990 and by the
arbitrator’ s reluctance to change his mind , and
a disinterested bystander might well come to
the same view .

I make the following orders:
( 1 ) I dismiss the plaintiff 's application to
enforce the award and the defendant 's
applications under ss 38 and 42 of the
Commercial Arbitration Act .
( 2 ) The costs of the earlier arbitration and
the costs of the present proceedings be costs in
the subsequent arbitration or hearing , but the
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parties should jointly and severally indemnify
the second cross-defendant , Mr Muirhead , for
his costs of the arbitration and of the present
proceedings.

I propose to go on to make an order under
s 43 of the Act. It seems, however , that it is
necessary to appoint a new arbitrator first and I
will hear submissions as to the identity of that
person .
I also commend to the parties the wisdom of
someone commencing fresh proceedings in the
Court and in the Construction List so that
instead of an arbitration there can be a Part 72
reference . This , I venture to suggest , may
result in an earlier resolution of the dispute and
a cheaper resolution of the dispute and may
provide the referee with assistance which an
arbitrator would not have in resolving any
procedural problems which might arise.
It seems to me that the words at the end of
s 43 of the Commercial Arbitration Act make it
necessary that there be a new arbitrator
appointed before the matter is remitted to that
new arbitrator. The parties are , on the spur of
the moment , unable to agree upon the identity
of a new arbitrator and I am about to go on
extended leave . I take the view that it is
necessary that I appoint a new arbitrator today

and then make the order under s 43. I will do
that . I do it on the basis that either party may
have liberty to apply and that explicitly either
party might have liberty to apply to appoint a
different person as arbitrator.
The person whom I propose to appoint is Mr
Geoffrey Lumsdaine , who is , of course , not an
engineer . It seems to be a case where the
arbitrator ought to be an engineer, although
perhaps a retired Judge might be appropriate.
The further orders that I make are as follows:

I remove Mr JI Muirhead as arbitrator and
appoint Mr Geoffrey Lumsdaine in his stead .
1 remit the whole of the existing award to Mr
Lumsdaine for consideration .

I grant liberty to either party to apply ,
including , if so advised , liberty to seek to
revoke the order appointing Mr Lumsdaine as
arbitrator and to appoint some other person in
his stead .

I note that I expressed the view that there is
no need at all for the plaintiff to repay the sum
of approximately $190 ,000 which was paid as a
term or condition of the defendant obtaining an
extension of time in which to lodge its
cross-claim . 1 make no order for repayment .

[1180-023] GRAHAM EVANS & CO PTY LTD v SPF FORMWORK PTY LTD
Supreme Court of New South Wales, Commercial Division
Judgment delivered 9 April 1991
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The contractor entered into a building agreement with a Government department . The
contractor also entered into an agreement with a sub-contractor for the provision , erection and
removal of scaffolding to be used in connection with the construction.
The sub-contractor claimed part of a sum paid by the Government department to the
contractor . The sub-contractor’s claim was rejected and the parties proceeded to arbitration
pursuant to their agreement .
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During the course of the arbitration hearing, the sub-contractor made an alternative claim
based upon the existence of a constructive trust , and the arbitrators found in favour of the
sub-contractor on this claim. There was no provision in any of the contracts that created a

trust.

The sub-contractor also made a claim for damages, asserting that it had suffered a loss as
a result of the extra hours required to be worked due to the conduct of the contractor. The
arbitrators awarded the damages. In deciding the quantum of damages the arbitrators
concluded that as it was not possible to precisely estimate the relevant loss, so they awarded to
the sub contractor the sum which they felt reflected the appropriate fragment of the sum paid
by the department to the contractor.

-

The contractor applied to the Supreme Court for leave to appeal against the arbitrators’
award claiming that the award should have been set aside due to the errors of law made by the
arbitrators in finding the existence of a trust and in the calculation of damages.

The contractor also sought to have the matter set aside because the arbitrators had
committed “ technical ” misconduct by not allowing the contractor to challenge the number of
extra hours claimed to have been worked by the sub contractor. This argument arose because
the written submissions of the sub-contractor submitted after the conclusion of the evidence did
not claim damages for the number of hours awarded by the arbitrator, but a lesser number of
hours

-

.

In the Court hearing the sub-contractor sought to adduce evidence of what had happened
during the arbitration , not for the prohibited purpose of seeking to find an error in the
arbitration , as distinct from the award , but rather for the purpose of demonstrating that the
findings of the arbitrators described by the contractor as errors of law, were in truth not errors

.

at all

Held: judgment for plaintiff (appeal as to constructive trust allowed ; award remitted to
arbitrators for reconsideration ).

1. The arbitrators were guilty of ( technical ) misconduct, in the sense that the proprietor
was entitled to assume, when it received a copy of the written submissions of the
sub contractor , and before it prepared its response to those submissions, that the total number
of hours of extension claimed under these two heads was as claimed by the sub contractor; yet
the award was for a greater number of hours. The contractor was therefore perhaps deprived
of a legitimate opportunity to refute the claim for the greater number of hours

-

-

.

.

2 It was agreed , up to a point , that the method used by the arbitrators was not an entirely
satisfactory way of assessing the relevant damages. However, the arbitrators had to do their
best on such evidence as the parties chose to put before them, and they adopted a method which
seemed to them to be fair to both parties. That is, they applied the correct principle to the
evidence. If an error was made, it was not an error of law ( Azzopardi v Tasman UEB Industries
Ltd ( 1985) 4 NSWLR 139 cited ).

.

3 If an appellant asserted that an arbitrator committed an error of law, in that the reasons
for the award omitted any reference to some essential ingredient in the chain of reasoning
necessary to support the award , it would have been wrong to exclude evidence showing that the
matter not mentioned in the arbitrators’ reasons was conceded on the hearing of the
arbitration. To have excluded that evidence would have been to convert a correct decision into
one which would then be presumed to be incorrect , and would have imposed upon the
arbitration system a need for arbitrators to frame their reasons for making awards with a
degree of formality quite foreign to the spirit of the Commercial Arbitration Act 1984. ( Warley
Doyles Dispute Resolution Practice — Asiai •Pacific
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R Macfarlan QC & Mr Rudge ( instructed by Westgarth Middletons ) for the plaintiff .
R Conti QC & L Foster ( instructed by Watkins, Tapsell & Nolan ) for the defendant .
Before: Brownie J .

Brownie J: The plaintiff ( “ the contractor")
entered into an agreement with the Public
Works Department ( “ the principal " ) whereby
the contractor agreed to construct a building
known as the Sydney Police Centre Stage 1 ,
and another agreement with the defendant ( “ the
sub-contractor") whereby the sub-contractor
agreed generally to provide , erect and remove
scaffolding in connection with that building .
The project was grossly delayed , it seems in
large measure at least because of industrial
disputation affecting the site as a whole .
The sub-contractor made various claims
upon the contractor, which claims were
rejected , and those parties proceeded to
arbitration . The arbitrators, Messrs DG
Peacocke and GL Lumsdaine , published an
interim award dated 28 September 1990 ,
dealing with all of the questions referred to
them except costs , upon which questions they
awaited submissions. On 9 November 1990 ,
the contractor obtained the leave of Cole J to
appeal against certain of the findings of the
arbitrators.

By their award , the arbitrators dealt with a
series of claims based upon the sub-contract , ie
the contract between the contractor and the
sub-contractor , and generally concluded that
the contractor was entitled to only a fragment
of the relief it had sought . However, during the
course of the hearing of the arbitration , the
sub-contractor brought an alternative claim
based upon the existence of a constructive trust ,
and the arbitrators found in favour of the
sub-contractor on this claim , with the
consequence that the sub-contractor obtained an
award for a greater sum than would otherwise
have been the case . Since a finding in favour of
the sub-contractor on this claim would mean
that the appeal should be dismissed , I will start
by considering this claim .
The contractor made a claim upon the
principal , and that claim was compromised . An
element in the claim made by the contractor
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against the principal was the assertion that the
sub-contractor had made a claim upon the
contractor. In these circumstances , the
sub- contractor asserted that the contractor held
a fragment of the sum received from the
principal by way of compromise , upon a
constructive trust for the sub-contractor.

The evidence which is admissible on the hearing
of the appeal

In Warley Pty Limited v Adco Constructions
Pty Ltd ( 1989 ) 5 BCL 141 , Smart J held that a

submission that there was no evidence before
an arbitrator to support a particular finding by
the arbitrator was not a question of law arising
out of the award , within the meaning of s 38( 2 )
of the Commercial Arbitration Act 1984 ( “ the
Act" ), as distinct from a question of law
arising out of the arbitration . He held that it
was legitimate , when examining the reasons for
making an award , expressed in the award , to
refer to the documents mentioned in the award ,
for the purpose of understanding the award
itself , and the reasons for making the award ,
but it was not legitimate to comb through the
evidence on the arbitration , to see whether
there was some error of law which arose out of
the arbitration , rather than out of the award .
When the appeal from his Honour ’ s decision
came before the Court of Appeal ( 30 November
1988 not reported ) , it was conceded that there
was some evidence to support the finding of the
arbitrator in question , so that the Court of
Appeal did not have to consider the question
which Smart J had decided , and which I have
summarised . At 25 , Kirby P said that the matter
was arguable . The other members of the Court
did not express any view on the point.
In Stavropoulos v Kordas & Lucas Pty Ltd , 22
May 1989 , not reported , I held that , unless and
until the decision of Smart J was overruled on
appeal , it should be followed , as should the
reasoning which led to his Honour's decision:
ie it is not permissible to analyse the evidence
put before the arbitrator to see whether he made
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some error of law , not discernible from the
award itself .
The Court of Appeal declined to grant leave
to appeal from that decision : 24 October 1989 ,
not reported . It has since become the settled
practice of the judges sitting in the Construction
List to apply this reasoning .

However , the present case raises a different
problem: the sub-contractor ( in effect , the
respondent to the appeal ) sought to adduce
evidence of what had happened during the
arbitration , not for the prohibited purpose of
seeking to find an error in the arbitration , as
distinct from the award , but rather for the
purpose of demonstrating that the findings of
the arbitrators described by the contractor as
errors of law , were in truth not errors at all .
The attractiveness of this course , at least in
some cases , is obvious. To give a simple
example , if an appellant asserts that an
arbitrator committed an error of law , in that the
reasons for the award omit any reference to
some essential ingredient in the chain of
reasoning necessary to support the award , it
would be wrong to exclude evidence showing

that the matter not mentioned in the arbitrator’ s
reasons was conceded on the hearing of the
arbitration . To exclude that evidence would be
to convert a correct decision into one which
would then be presumed to be incorrect , and
would impose upon the arbitration system a
need for arbitrators to frame their reasons for
making awards with a degree of formality
which is quite foreign to the spirit of the Act .
The decisions in Warley and Stavropoulos
are based upon the proposition that s 38( 2 ) of
the Act restricts appeals to “ any question of
law arising out of an award". The decisions
proceed on the basis that it would be wrong to
admit evidence , solely for the purpose of
converting an error of law arising out of the
arbitration as distinct from the award into an
error of law arising out of the award . That is,
the evidence is excluded , not because there is
any provision in the Act excluding evidence in
relation to any topic , but because evidence
adduced for the purpose mentioned is evidence
which is irrelevant to any issue in the case .
However, evidence which tends to show that
there was no error committed is evidence which
does go to an issue in the case .
In the present case , the only evidence sought
to be relied upon by the respondent was
Doyles Dispute Resolution Practice — Asia
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documentary evidence , not itself the subject of
any dispute . However , in other cases , the
position will not be so clear . To return to the
example just given , if there were a dispute as to
whether , during addresses before the arbitrator ,
there had been a concession made as to the
relevant ingredient , it would probably be better
to remit the matter to the arbitrator with
appropriate directions, pursuant to s 43 , than to
attempt to make a finding of fact as to what had
happened , perhaps on evidence of differing
recollections , and with no record , or an
imperfect record of what had then been said .

The constructive trust claim
Exhibit Cl 9 on the arbitration consisted in
part of a letter from the contractor to the
principal dated 2 April 1987 , including a
document setting out details of its claim , and
saying : “ We are currently assessing our
exposure to sub-contractors generally and our
conclusions will be reported to you tomorrow . "
The document included with that letter set
out , in 174 pages of typing , details of the
contractor’ s claim , but at pages I 0 l , 117 and
118 there was foreshadowed a further claim ,
based upon the proposition that various
sub-contractors to the contractor had suffered
loss by reason of the long delays which had
occurred .

Exhibit C20 was another document , also
dated 2 April 1987 . It is entitled “ Exposure to
Existing Claims and Potential Claims from
Sub-Contractors". It then identified four
sub-contractors by trade rather than by name ,
specifying the amount of the claim of each of
those sub-contractors. It can be seen that the
present defendant is the fourth of those
sub-contractors , and that its claim against the
contractor was recorded as being $3,556, 138.
The aggregate of this claim and of the claims of
the other three sub-contractors there recorded is
$4 ,999 ,368 . The document goes on to set out
the calculations of the contractor showing that
to this sum there should be added various other
sums for the overhead costs of the
sub-contractors , the loss of profit of the
sub-contractors due to the long delay , and the
possibility that further claims might be received
from the four sub-contractors in question , or
from other sub-contractors. The “ total claim"
thus made in respect of the exposure of the
contractor to claims by sub-contractors was
$7 , 292 ,353 , and I infer that this document was
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provided to the principal , as foreshadowed in
the letter of 2 April 1987 , part of exhibit Cl 9.

Exhibit C21 contained a series of documents
internal to the principal , and correspondence
between the principal and the contractor. The
first document is a memorandum of 7 April
1987 , referring to the settlement discussions
then taking place and to the “ much more
detailed claim of 2 April 1987 attached " . It
continued :

“ An assessment has been made which has
been jointly discussed with the Government
Architect and Legal Officer in the sum of
$ 11 ,748, 250 from which it was determined
that the sum of $ 11 M should be offered in
full and final settlement of all claims
including outstanding variations, rise and
fall etc . These claims from Graham Evans
have now been increased to an amount of
$35 M compared to the original identified
amount of $29M . The increase takes into
account an extra $5 M for the settlement of
subcontract claims against Graham Evans
plus $ 1 M for variations to be adjusted and
rise and fall payments.
The $ 11 M figure is considered to be an
equitable sum for settlement , however the
time of payment will be a critical
consideration to be taken into account by
Graham Evans in deciding whether to accept
this amount .

A meeting has been arranged for 8.00 a . m .
on 8-4-87 with Graham Evans to discuss
their attitude towards this sum of $ 11 M and
accordingly it is recommended that
enquiries be sought from the Police
Department and Treasury today to
determine if it is possible to make these
fund [ sic ] available to enable payment to be
made within say one month from now .
Attached is a summary of how these costs
have been assessed . "
The attached summary appears to consist of
three documents , dividing up the then claim by
the contractor ($34 ,920 , 153, rounded off in the
memorandum to $35 M ) into 14 categories. In
respect of each category of claim , the amount
claimed by the contractor was stated , comments
were made , and a sum described as “ PWD
offer" was mentioned .

Category ( i ) was “ extra time for variations".
The contractor's claim under this head was
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$7 , 108, 100 , and the “ PWD offer" was
$5 , 250 ,000. A working paper, also attached ,
and part of the exhibit , showed that the
principal arrived at the figure of $5 , 250 ,000 by
allowing for 50 weeks of delay caused by
variations affecting the critical path , and
allowing $ 105 ,000 per week . Of this sum of
$5,250 ,000 , $2 , 250 ,000 represented sub$3,000 ,000
overheads
and
contractors '
represented the contractor’ s overheads .

Category ( vii ) was “ claims by subcontractors", for which the contractor claimed
$7 ,292 ,353. The “ PWD offer" column was
completed by inserting a statement “ provision
in ( i )".
The aggregate of the sums which the
principal considered under the heading “ PWD
offer ” , for the 14 categories of claims listed ,
was $ 11 , 748 , 250 , which the principal rounded
off downwards to $ 11 M .

By letter dated 21 April from the principal to
the contractor , the principal invited the
contractor to offer to accept $ 11 M in full
settlement of its claims, subject to various
conditions which are not presently significant .
By endorsement of that letter, coupled with a
letter from the contractor to the builder, dated
27 April , the principal offered to settle on those
terms . This letter of 27 April included the
following passage:
“ The endorsement [ on the letter of 21
April ] for settlement on this basis is
enclosed as requested and we would be
pleased to receive your formal acceptance
by return in order that we may proceed as a
matter of priority to settle outstanding
matters with our sub-contractors in relation
to the project ..."

It was common ground on the hearing of the
appeal that none of these documents, or their
contents , came to the knowledge of either the
contractor or the sub-contractor until the
documents were produced on subpoena at some
stage after the hearing of the arbitration had
commenced .

In their reasons for the award , the arbitrators
said:
“ 2.11 .5.

We do not believe that the
Principal would have included a component
to cover subcontractors ' claim in its final
settlement to the Contractor had it not
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expected that the amounts so included
would be paid to the subcontractors.

2.11 .6. Having considered all the evidence ,
and in particular the evidence provided by
Exhibits Cl 9, C 20 and C21 , and having
heard and read the submissions made on
behalf of the parties in this matter, v /e find
that the payment of $ 11 M made by the
Principal to the Contractor in July 1987
contained an amount to reimburse the
Subcontractor for additional costs arising
out of the prolongation of this Contract; that
such amount was received by the Contractor
consequent upon its submission to the
Principal of the Subcontractor's claim for
prolongation costs; and that the Contractor
had a duty to account for this amount to the
Subcontractor .
2.11 .7. We further find that it is possible to
calculate the Subcontractor 's entitlement to
a fair portion of the $ 11 ,000,000.00 paid to
the Contractor , in a logical and
arithmetically correct way from the
evidence provided in Exhibits C20 and C21 .
The Subcontractor has pointed the v/ay to
this in his submission at pp 112 and 113,
and we adopt this in principle.

2.11 .8. The method we adopt is briefly as
follows:
(a ) The claim made by the Contractor on

the Principal , Ex C20 , included an
of $6,767,353.00 to cover
prolongation related claims he had
received from subcontractors. This
a
sum
of
amount
comprised
subcontractors '
$6 ,445,099.00
for
prolongation claims ($4,999,368.00 for
received ,
claims
subcontractors '
subcontractors’
for
$903,582.00
for
$542 , 149.00
overheads ,
subcontractors' loss of profits). There
of
components
were
additional
$322 , 254.00 for Contractor’s mark - up of
5% , and $525 ,000.00 related to potential
prolongation claims by nominated
subcontractors, making a total claim
under this head of $7 , 292 ,353.00.
amount

( b ) The Subcontractor had lodged a
claim in the sum of $3,556, 138.00 (see
2.11 . 2 herein ). The Subcontractor 's
of
the
amount
of
proportion
subcontractors ' claims received and
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claimed by the Contractor can be
interpolated as the percentage ratio of
3, 556, 138 to 4 ,999 ,368: that is 71.13% .
(c ) The proportion of the claim of
$7 , 292,353 made by the Contractor
relating to subcontractors ' ( as distinct
from
nominated
subcontractors )
prolongation related claims is the
percentage ratio of 6,767 ,353.00 ( see (a )
above ) to 7 , 292 ,353; that is 92.8% .
( d ) In the PWD consideration of the
Contractor's claim for $7 ,292 ,353
detailed in (a ) above, an assessment was
made by them in the sum of
$2 ,812,500.00 ( Ex C21 , pp 2-5 ) . This
amount became a component of the
PWD assessment of $11 ,748 ,250.00
which formed the basis of the $ 11
million payment to the Contractor.
(e ) The proportion of the settlement
amount of $ 11 ,000,000.00 to the PWD
assessed amount of $ 11 ,748,250.00 is
the percentage ratio of 11 ,000 ,000 to
11 ,748 ,250; that is 93.63%.
( 0 The comparative settlement amount
for the PWD assessed prolongation
claims related to subcontractors is
therefore 93.63% of $2 ,812 ,500.00; that
is $2 ,633,344.00.
( g ) 92.8% of this amount is attributable
to subcontractors ' (as distinct from
nominated subcontractors) prolongation
related claims ( see (c ) above ). That
amounts to $2 ,443,743.00.
( h ) The proportion of the amount
calculated in (g ) which is related to the
Subcontractor's claim is 71.12% , see (a )
above.
( i ) The amount which we find is related
to the Subcontractor's claim is therefore
71.13% of $2 ,443,743.00; that is
$ 1 ,738, 234.00.
2.11 .9. Accordingly we find that the
Subcontractor is entitled to be paid by the
Contractor the sum of $ 1 ,738 , 234.00 (one
million seven hundred and thirty eight
thousand two hundred and thirty four
dollars ) in settlement of the whole of the
Points of Claim . We also find that this
amount was received by the Contractor in
July 1987 as a constructive trust in favour of
the Subcontractor. ”
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The appeal was conducted on the assumption
that there was no provision in either the head
contract or the sub-contract creating an express
trust , as had been the case in the contract
considered by Giles J in KBH Construction Pty
Limited v Lidco Aluminium Products Pty
Limited , 27 June 1990 , not reported: it was a
case of a constructive trust , or no trust at all .
It was also common ground that the principal
was not a party to the sub-contract , and that
the sub-contractor was not a party to the
head contract . The sub-contract gave the
sub-contractor an entitlement to be paid certain
sums of money , specified in the sub-contract ,
and this right to payment was not in any way
dependent upon the rights of the contractor to
payment from the principal , or to actual
payment to the contractor by the principal .
The first argument advanced by the
sub-contractor in support of the finding that
there was a constructive trust commenced with
the assertion that the principal had intended that
the contractor pay to the four identified
sub-contractors the sum of $2 , 250 ,000 , but in
my judgment the argument breaks down at this
first point . In the first place, the principal is not
shown to have had any intention as to what the
contractor would do with the compromise
moneys , or any part of them; and secondly , it
seems to me to be more likely than not that the
principal expected that the contractor would
negotiate with the four identified subcontractors and pay them some money by way
of compromise of their respective claims
both those already notified , and aggregating
$4 ,999 ,368, as well as other claims which they
and other sub-contractors might thereafter make
but to attribute to the principal an intention
that the contractor would pay $2 , 250 ,000
seems unjustified , particularly as the principal
then went on to “ round down ” its estimate of
the worth of the contractor 's claim from
$ 11 ,748 , 250 to $ 11 M .

—

—

The contractor submitted that the claim that a
constructive trust arose was a novel and
unjustified one , and in the course of argument ,
it was suggested that of all the previously
recognised categories of cases in which a
constructive trust had been found , the only
category into which the present claim might
possibly fit , was that described in s 1 of chapter
26 of Goff and Jones: The Law of Restitution
( 3rd ) , ie attornment of money . At 521 , the
learned authors summarised the position thus:

H 80-023

“ The law cannot be regarded as settled . But
the following conditions must apparently be
satisfied before the plaintiff can succeed in
his claim to the money:

( 1 ) There must be a ‘fund ’ in the
defendant 's hands. On the present
authorities it is doubtful whether a debt
is a ‘fund ' for the purposes of this rule;
in our opinion , for reasons already
stated , a debt should not , in the present
context , be regarded as a fund capable of
attornment .
( 2 ) A third party , from whom the
defendant received the ‘fund ' or to
whose use he held it , must have
requested the defendant , either before or
after the ‘fund ' reached the defendant’ s
hands, to hold it to the plaintiff 's use .
( 3 ) The defendant must have assented to

hold the ‘fund ’ to the plaintiff 's use,
and such assent must have been
communicated to the plaintiff by the
defendant or his authorised agent. In
other words, the defendant must have
‘by some act attorned ' to the plaintiff . ”

To adapt the language of that passage to the
framework of this case , the plaintiff there is the
sub-contractor here , the defendant there is the
contractor here; and the third party there is the
principal here . The contractor submitted that
the present claim could not be placed within
this framework: there was no request by the
principal to the contractor that the latter hold
the “ fund ” for the use of the sub-contractor;
the contractor had not assented to holding the
fund to the sub-contractor's use; and there had
been no communication by the contractor to the
sub-contractor of that assent .
The sub-contractor, presumably driven by a
sense of necessity , submitted that its case fell
within this categorisation , and that it had
established the necessary factual matters . Of
course , as the first sentence just quoted makes
explicit , the law on the subject is not settled ,
and the passage is not to be read like a statute ,
but this was the framework within which the
sub-contractor put part of its case , and it
presents a convenient
framework for
discussion .
The contractor 's first challenge to this claim
by the sub-contractor concerned the proposition
that the principal had “ requested ” the
© 1991 CCH International
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contractor to hold the “ fund ” for the use of the
defendant sub-contractor. It is true that the
document evidently handed to the principal ,
exhibit C20 on the arbitration , spoke in terms
of claims “ received by ” the principal from
four sub-contractors , including the defendant ,
but the principal ' s internal memorandum of 7
April 1987 spoke in terms of the proposed
compromise of $ 1 I M being justified , as an
increase over some earlier contemplated offer
of compromise , on the basis that the “ increase
takes account of an extra $5 M for the
settlement of sub-contract claims” , that the
principal 's letter to the contractor of 21 April
1987 referred to the contractor’ s “ additional
claim titled ‘Exposure to Existing Claims and
Potential Claims by sub-contractors’ ” , and that
the contractor 's letter to the principal of 27
April 1987 sought an early confirmation of the
settlement , “ in order that we may proceed as a
matter of priority to settle outstanding matters
with sub-contractors in relation to the project ” ,
but quite clearly there was no express request
from the principal that the contractor pay the
relevant fund to the defendant sub-contractor,
and I do not think that a fair reading of the
evidence justifies a finding of an inferred
request . The process of discounting , described
above , seems to me to point firmly in the
opposite direction : what the principal was truly
concerned with was the resolution of the claim
brought against it by the contractor, based as it
was upon the terms of the head contract , and
the principal had no concern about how the
contractor sorted out its problems under the
various sub-contracts.
The contractor then attacks the proposition
that it assented to holding the fund for ihe use
of the defendant sub-contractor , as well as the
further proposition that it communicated that
assent to the sub-contractor; and the evidence I
have already summarised does not seem to me
to support either of these findings . Indeed , it
was agreed that neither the contractor nor the
sub-contractor knew anything of how the
principal arrived at the figure of $ 11 M , until
the documents I have summarised were
produced on subpoena , well after the
commencement of the hearing of the
arbitration , and years after the money changed
hands.

For the sub-contractor , it was submitted that
the trust arose at the moment when the
contractor came to know that the principal had
Doyles Dispute Resolution Practice — Asia
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requested that the fund be held by the
contractor to the use of the sub-contractor, so
that the contractor should have paid the fund
over to the sub-contractor then and there , as
soon as it learnt of the apportionment by the
principal . Of course , that submission
effectively abandons the attornment of money
basis for a trust , denying as it does any assent
by the supposed trustee to the trusteeship, and
any communication by the trustee of that assent
to the beneficiary , but it also has the
remarkable result that the supposed trust arose
years after the contractor received the money in
question from the principal .

The sub-contractor sought to avoid these
consequences , by submitting that there was no
need for the contractor to communicate the fact
of the supposed assent to the sub-contractor,
citing Birks: Introduction To The Law Of
Restitution at 133- 139 and 144. With respect , I
do not think that these passages support this
submission .

Finally , the contractor submitted that the
“ fund ” in question could not be identified . I
think that this is also correct . The starting point
for at least this part of the sub-contractor’s case
is the “ request ” by the principal that some part
of the $11 M be held by the contractor to the use
of the defendant sub-contractor. The mathematical process followed by the arbitrators in
para 2.11 . 8 of the reasons for the award ,
logically satisfying as it is, is based upon “ a
fair proportion of $11 M ” , but I do not think
that one can attribute to the principal a request
in these terms. Rather , the appropriate
inference appears to be that the principal
contemplated that the contractor would deal
with the various sub-contractors on an
individual basis , and it would be by no means
certain that the contractor would be able to
compromise its disputes with all of its various
sub-contractors ( including unnamed potential
claimants) in the same proportions .

Moreover, this supposed request , like the
next argument advanced by the sub-contractor ,
that the contractor had made a moral claim
upon the principal , and had a corresponding
moral obligation to the sub-contractor , and
therefore that a constructive trust arose , cannot
stand consistently with what was said in
Muchinski v Dodds ( 1984- 1985) 160 CLR 583,
614-616. See too at 593-595 and 608 ,
Baumgartner v Baumgartner ( 1987 ) 164 CLR
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137 , 148 and Green v Green ( 1989 ) 17 NSWLR
343, 352 .
A further way in which the sub-contractor 's
case was argued was to take the dictum of
Meagher JA in Walker <£ Ors v Corhoy & Ors
( 1990 ) 19 NSWLR 382 , 397 : “ It is necessary
to look at the nature of the transaction , the
particular provisions of the agreement of the
parties, and the whole of the circumstances
attending the relationships between the
parties", and to then argue by reference to
various indicia that there was a constructive
trust . However, that dictum appears in the
context of a case in which a company admitted
to be the agent for the sale of goods owned by
its principals received the proceeds of sale of
those goods , and the question under
consideration was whether those proceeds of
sale were held on trust for the principals , facts
quite different to those now
under
consideration .
It was also agreed that a significant indicium
as to the existence of a constructive trust was
whether or not the supposed trustee had an
obligation to hold the relevant fund separately
from his own funds; and there is nothing in the
evidence now before me pointing towards the
existence of that obligation on the part of the
contractor .

I therefore conclude that the constructive
trust claim fails .

The sub-contractor also sought leave to
amend its Points of Claim , filed in the
arbitration , so as to assert the existence of a
constructive trust , not of the fund , but of the
promise made by the principal , in April 1987 to
pay $ 11 M , which sum included a proportion
referable to the contractor's liability to the
defendant sub-contractor, as then propounded
by that sub-contractor.

I think that I must refuse this application . It
was said that there was jurisdiction to allow
such an amendment , arising out of s 47 of the
Act , which gives the court the same power of
making interlocutory orders for the purposes of
and in relation to arbitration proceedings as it
has for the purposes of and in relation to
proceedings in the court. Assuming without
deciding that there is jurisdiction on this basis,
I regard the proposed amendment as futile .
The proposed amendment was supported by
reference to what was said in Trident General
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Insurance Company Limited v McNiece Bros Pty
Limited ( 1987-1988 ) 165 CLR 107 at 121 , 140 ,
147- 148 and 149- 150. The court was there
concerned with a trust inferred as arising from
the actual intention of the promisee ( insured ),
rather than a constructive trust , imposed
without there being such an actual intention ,
which is the case sought to be put here. But in
any event , for the reasons already given , I do
not think that there is the necessary factual
foundation for the supposed trust .

I therefore consider that I should set aside the
findings contained in para 2.11 of the Reasons
for the Award , and turn to examine so much of
the Reasons for the Award , holding that the
sub-contractor was entitled to money under the
sub-contract , as was the subject of leave to
appeal .
Extension of time: scaffolding
In para 2.6 of the Reasons for the Award , the
arbitrators considered a claim by the
sub-contractor to be entitled to an extension of
the time fixed for the performance of the
sub-contract , being a claim for 694.4 hours
relative to scaffolding delays; and they upheld
this claim . The contractor now complains that ,
in the written submissions of the subcontractor , submitted after the conclusion of the
evidence , the sub-contractor's claim was a
claim not for 694.4 hours , but rather a claim for
only 633.5 hours and it asserts that it was
deprived of the opportunity to properly meet a
claim for so much as 694.4 hours, so that the
arbitrators are guilty of ( technical ) misconduct .
Perhaps such a complaint is more appropriately
the subject of the exercise of the jurisdiction of
the court under s 42 of the Act , rather than
s 38, but no argument was advanced as to this.
The sub-contractor responded to this
criticism of the reasoning of the arbitrators by
pointing out that , in its written submissions, its
claim for 633.5 hours extension relating to the
scaffolding delays was immediately followed
by a claim for a further 69.75 hours extension ,
by reference to the words “ delays caused by
steelfixers ( some of this should be more
accurately taken up [ by the claim relating to
scaffolding])". However, as the contractor then
pointed out , the total claim by the
sub-contractor in its written submissions under
these two heads ( 633.5 plus 69.75 , or 703.25
hours ) was still less than the extensions
awarded under these heads ( 694.4 plus 30, or
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the claim of 69.75 hours was
724.4 hours
allowed , but only as to 30 hours).

On the evidence now before me I consider
that the appropriate conclusion is that the
were guilty of ( technical )
arbitrators
misconduct , in the sense that the proprietor was
entitled to assume, when it received a copy of
the written submissions of the sub-contractor ,
and before it prepared its response to those
submissions , that the total number of hours of
extension claimed under these two heads was
only 703.25 hours , yet the award was for the
greater number of 724.4 hours . The contractor
was therefore perhaps deprived of a legitimate
opportunity to refute the claim for 724.4 hours.

I will therefore remit the award to the
arbitrators so that they might reconsider this
part of their award , in the light of these
Reasons for Judgment , and such submissions as
the parties might hereafter put before the
arbitrators.
The contractor makes a further complaint
about this part of the award: in para 2.6. 7 of
their reasons, the arbitrators said that “ the
majority " of the claims made by the
sub-contractors were justified , but they allowed
the whole of the claim made , and not just the
majority . This is said to demonstrate an
inconsistency between the two parts of the
award . Since I have concluded that the award
should be remitted to the arbitrators for
reconsideration , I consider that the arbitrators
should reconsider this aspect of the matter also.

Inclement weather and industrial disputes
The contractor granted to the sub-contractor
various extensions of time within which the
sub-contractor might complete the contract
works. As so extended , this time expired on 20
July 1984. In the arbitration , the sub-contractor
claimed that , due to various specified acts,
defaults and omissions of the contractor, the
sub-contractor was entitled to further
extensions of time , arising out of inclement
weather and industrial disputes happening after
20 July 1984, which further delayed the
completion of the works. There was no dispute
as to the happening of this further delay , its
causes , or that it aggregated 134.5 hours, but
the contractor denied that it was liable to the
sub-contractor for the additional costs involved
in this delay because , it asserted , the contract
did not make it liable in these circumstances.
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Prior to the commencement of the
arbitration , it was anticipated that various
questions of law were likely to arise on the
hearing of the arbitration , and proceedings were
brought for appropriate declarations , which
proceedings ultimately reached the Court of
Appeal: ( 1988) 5 BCL 149. One of the
questions then considered concerned the proper
construction of cl 30( h ) of the sub-contract , and
in my judgment the decision of the Court of
Appeal on that occasion is determinative of the
question now raised .

In para 2.8.1 of their reasons , the arbitrators
observed that the sub-contract did not expressly
provide that the sub-contractor was entitled to
be reimbursed for extra costs incurred by
reason of inclement weather or industrial
disputes; in para 2.8.4 they held that the
sub-contractor was not entitled to be
reimbursed for extra costs arising from those
causes prior to 20 July 1984; in para 2.8.5 they
referred to their earlier findings that the
sub-contractor was entitled to extensions of
time arising out of various acts, defaults and
omissions of the contractor; and then in para
2.8. 6 they held that the sub-contractor was
entitled to reimbursement in respect of the extra
costs incurred by the delays of 134.5 hours
arising from inclement weather and industrial
disputes during the period after 20 July 1984
when the contractor should have granted , but
had refused to grant , an extension of time
because of the contractor's various acts,
defaults or omissions.
The sub-contractor submits and I accept that
the arbitrators proceeded on the basis of the
construction adopted by the Court of Appeal ,
and the only doubt which arises flows from the
fact that the award is to be remitted to the
arbitrators in relation to the findings concerning
the extension of time relating to scaffolding
delays. This is one of the six acts , defaults and
omissions of the contractor which formed the
first link in the chain of reasoning of the
arbitrators on the present topic , so that it may
be that a different figure to the figure of 134.5
hours , now adopted , will seem to the arbitrators
to be an appropriate figure when they have
reconsidered that aspect of their award .

Non- productive cost

—

loss of productivity

The sub-contractor made a claim for
damages, summarised under this head ,
asserting that it had suffered a loss in
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productivity with consequential financial loss ,
because of the conduct of the contractor . The
arbitrators found this claim established and
awarded the sub-contractor the sum of
$179,513 under this head .
Their chain of reasoning may be summarised
thus: there was little dispute concerning , and
ample evidence to support the proposition that
there was a general lack of productivity
affecting the whole project , and the
sub-contractor was affected by that ; they
referred to three specific items of evidence ,
including a statement in the affidavit of Mr
Groenwegen ; the major question was the extent
to which the productivity of the sub-contractor
had been adversely affected in ways attributable
to the contractor; they referred to the evidence
of an expert witness, Mr Peck , who had
endeavoured to assess the value of the
sub-contractor 's loss of productivity , but found
his methodology unsatisfactory , saying that
“ No doubt Mr Peck was confronted by the
same problem which we face , that is the
insufficiency of evidence to identify causes and
quantify resultant losses in many instances";
they concluded that since it was not possible to
precisely estimate the relevant loss , they should
then attempt “ a general estimate"; and they
referred to the decision in In re an Arbitration
between Taylor Woodrow International Limited
and the Minister for Health ( 1978 ) 19 SASR 1 .
After referring to the decision in Chaplin v
Hicks 11911 ] 2 KB 786 ( concerning the
assessment of damages for the loss of a chance
to win a prize in a competition ) , Bray CJ said at
13 in the context where a builder was entitled to
damages for loss of productivity , that the
damages must be estimated by the arbitrators
“ as a jury would have estimated it after taking
into account all the contingencies , probabilities
and chances involved . If it is incapable of
precise estimate , nevertheless a general
estimate must be attempted " .

The cases concerning the evaluation of
damages for the loss of a chance and the
evaluation of likely future losses are replete
with statements to the effect that , when
damages are payable , it is the task of the
assessor of those damages to assess them , no
matter how difficult it may be . See eg Bowen v
Blair 11933] VLR 398 , 401 .
In personal injuries cases, it has often been
said that the assessment of damages involves an
element of guesswork: Jones v Schiffmann
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( 1971 ) 124 CLR 303, 308 , Unsell v Robson

[ 1976 ] 1 NSWLR 249 , 259 , and Paul & Anor v
Rendell ( 1981 ) 55 ALJR 371 , 376; but the
assessor must do his best upon the evidence
which the parties put before him: Allan v
Loadsman & Anor [ 1975 ] 2 NSWLR 789, 794
JK Keallv v Jones [ 1979] 1 NSWLR 723,
732-733, Yammine v Kalwy [ 1979] 2 NSWLR
151 , 154- 155 , Thiess Properties Ptv Limited v
Page ( 1980 ) 31 ALR 430, 441 -442; and see
National Instruments Ptv Limited & Anor v
Gilles ( 1975 ) 49 ALJR 349.
The arbitrators looked to the way in which
the principal had evaluated the claims made
against it by the contractor , noting that the
principal had not , at least on the evidence given
on the arbitration , assigned any reason for its
valuation , although the sum so assigned by the
principal exceeded the amount claimed by the
contractor in exhibit C21 . Effectively , the
arbitrators then awarded to the sub-contractor
the sum which they felt reflected the
appropriate fragment of the $ 11 M , paid by the
principal to the contractor in compromise of the
contractor's claim .

1 agree , up to a point , with the view that this
is not an entirely satisfactory way of assessing
the relevant damages. However , as the
authorities make clear , the arbitrators had to do
their best on such evidence as the parties chose
to put before them , and they adopted a method
which seemed to them to be fair to both parties .
That is, they applied the correct principle to the
evidence . If an error was made , it was not an
error of law : See Azzopardi v Tasman UEB
Industries Ltd ( 1985 ) 4 NSWLR 139 , 156- 157 .
I do not think that one should be blinded by
the apparent precision of the award of damages ,
$179 ,513. The arbitrators might just as
reasonably have rounded that figure off to
either $175 ,000 or $ 180 ,000 , without error.
Perhaps rounding the figure off might have
served to demonstrate that the exercise was not
a truly scientific one , so much as a pragmatic
effort to measure the loss in question .
However , this is of no moment .

It cannot be right to say that , because the
assessment of damages was very difficult , and
no entirely satisfactory explanation for the
assessment reached is available, that no
damages are payable . Rather , the assessor must
do his best with the available evidence .
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The contractor is on stronger ground when it
points out that , whilst the affidavit of Mr
Groenwegen was amongst the papers handed to
the arbitrators , that affidavit was not read , or
otherwise put into evidence . The point seems
somewhat academic , in that the affidavit dealt
with non -contentious matters . However , since I

80,509

propose to remit the award to the arbitrators ,
this topic should also be reconsidered by them .
In summary , I allow the appeal as to the
constructive trust claim . Otherwise , I remit the
award to the arbitrators for reconsideration by
them in the light of these Reasons for
Judgment .
I invite submissions as to costs .

[H 80-024] KIRAMES SDN BHD v FEDERAL LAND DEVELOPMENT AUTHORITY
High Court ( Kuala Lumpur )
Judgment delivered 7 November 1990
Full text of judgment below

—

Arbitration Interlocutory injunction — Plaintiff not submitting to arbitration as required
by agreement
Plaintiff obtaining interlocutory injunction restraining defendant from
enforcing a performance guarantee
Defendant obtaining stay of proceedings
Defendant seeking order setting aside injunction Whether defendant entitled to proceed
with application to set aside injunction
Whether injunction should be set aside
Malaysian Arbitration Act 1952 , sec 6

—

—

—

—

—
—

The defendant agreed to supply to the plaintiff reinforced concrete pipes. As a condition
precedent to the execution of the agreement the plaintiff was required to make a security
deposit or performance guarantee with the defendant .
Under the agreement , any dispute arising out of the agreement was to have been referred
to arbitration under the Malaysian Arbitration Act 1952. A dispute arose between the parties
and the plaintiff commenced proceedings . At all times the defendant was prepared and willing
to submit the matter to arbitration under the terms of the agreement .
The plaintiff obtained an interlocutory injunction restraining the defendant from
enforcing the performance guarantee . The Court subsequently made a consent order , pursuant
to the provisions of the Arbitration Act 1952, to stay the plaintiff's proceedings pending
arbitration .
The defendant then sought an order that the injunction granted ex parte to the plaintiff be
set aside, and that an enquiry be ordered to be made as to damages suffered by the defendant
as a result of the injunction .

The plaintiff' raised the questions of whether the defendant could proceed with the hearing
of the application or whether the Court had the power to set aside the injunction when a stay
of proceedings had been granted by the Court on the application of the defendant .
The plaintiff argued that the Court had wide powers to make orders for the purpose of
preserving the status quo pending arbitration . It was contended that if the injunction was
dissolved then the purpose of going to arbitration would be defeated .

The defendant submitted that the court had the pow er to grant interlocutory and auxiliary
relief . Accordingly , it was submitted that the court had jurisdiction to hear the defendant 's
application to set aside the injunction .
Held: judgment for defendant .

1 . Although a consent order for stay of proceedings had been obtained , the defendant was
still at liberty to proceed with the application .
2. The cases referred to by the parties laid down the principle that the court would not have
restrained a bank which gave a performance guarantee from honouring it according to its
Doyles Dispute Resolution Practice — Asia
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terms, unless there was a clear case of fraud As there was no evidence of fraud in the present
case, the defendant was entitled to demand payment under the terms of the performance
guarantee. The injunction granted to the plaintiff was therefore set aside.
IHendnote by the CCH INTERNATIONAL LEGAL EDITORS ]
K Satchiananda Manickam for the plaintiff .
S Navaratnam for the defendant .
Before: Zakaria Yatim J .

Zakaria Yatim J: In this application the
defendant has asked the court to make the
following order:
( 1 ) that the injunction granted ex parte to

the plaintiff on 6 May 1986 be set aside;
( 2 ) that an enquiry be ordered to be made
by the senior assistant registrar as to
damages suffered by the defendant as a
result of the injunction and that the plaintiff
be ordered to pay such damages as assessed
to the defendant ;
( 3 ) the costs of and incidental to the
application be paid by the plaintiff .
The restraining order granted ex parte on 6 May
1986 states , inter alia , as follows:

It is ordered that the defendants by
themselves, their servants , agents or
otherwise howsoever be restrained by an
injunction from doing any act of whatsoever
nature in relation to an agreement entered
into between the plaintiffs as the suppliers
and the defendants as the authority dated 3
October 1985 or in any way affecting the
same or in any applying to M /s Jerneh
Insurance Corporation Sdn Bhd for the
enforcement of the security deposit or
forfeiting the said deposit till the disposal of
this civil suit and it is ordered that the
defendants by themselves, their servants ,
agents or otherwise howsoever be restrained
by an injunction from doing any act of
whatsoever nature in relation to the security
deposit and maintain the status quo vis-a- vis
the plaintiffs and defendants pending the
outcome of this civil suit .
The defendant , in its affidavit affirmed on 22
May 1986 in support of the application to set
aside the above order, avers that the plaintiffs
claim in this action was based on an agreement
No C-232485- vs OSP. Under cl 16 of the
general conditions of the said agreement , any
dispute arising out of the said agreement should

1)80-024

be referred to arbitration within the meaning of
the Arbitration Act 1952 . The plaintiff had not
resorted to this step but had commenced the
present proceedings. The defendant was
prepared and willing to submit the matter to
arbitration under the terms of the said
agreement.

It is not in dispute that the said agreement
was entered into between the plaintiff and the
defendant on 3 October 1985. Clause 16 of the
general conditions of the agreement is the
arbitration clause and it reads as follows:
Any dispute or difference arising out of this
contract shall be referred to the arbitration
of a person to be mutually agreed upon
between the supplier and the authority and
failing agreement to some person appointed
on the application of either of the parties to
the contract by the president for the time
being of the Institution named in the
Appendix . This shall be deemed to be a
submission to arbitration within the meaning
of the Arbitration Act 1952 ( Act 93
Revised 1972 ) or any statutory modification
thereof for the time being in force .
On 21 August 1986, the court made a consent
order granting the defendant liberty to stay
proceedings in this suit pursuant to the
provisions of the Arbitration Act 1952 .
At the hearing of the application to set aside
the injunction , Mr K Satchianda , counsel for
the plaintiff raised a question as to whether the
defendant could proceed with the hearing of the
application or whether the court had the power
to set aside the injunction when a stay of
proceedings had been granted by the court on
the application of the defendant . He then
referred to Russell on Arbitration ( 20th Ed ) at
p 297 where the learned author said , ‘in
addition to its powers to make orders relating to
merely procedural matters , the court has wide
powers to make orders for the purpose of
preserving the status quo pending arbitration .

—

*
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He submitted that if the injunction was
dissolved then the purpose of going to
arbitration would be defeated .
Miss S Navaratnam , counsel for the
defendant , referred to the same passage in
Russell on Arbitration ( 20 th Ed ) and submitted
that the court had the power to grant
interlocutory and auxiliary relief . Accordingly ,
she said , this court had jurisdiction to hear the
defendant 's application to set aside the
injunction .
The issue before the court is whether the
defendant , after obtaining the consent order
dated 21 August 1986, is entitled to proceed
with the application to set aside the injunction .

Under s 6 of the Arbitration Act 1952 , a party
to a proceeding may , before taking any other
steps to the proceedings , apply to the court for
a stay of the proceedings to enable the parties to
the proceedings to refer their dispute to

arbitration .

In the present case , the plaintiff filed a writ
of summons against the defendant on 5 May
1986. On the same day the plaintiff filed an ex
parte application and on 6 May 1986, obtained
the injunction against the defendant .
In my opinion , although a consent order for
stay of proceedings has been obtained , the
defendant is still at liberty to proceed with the
application . Even before an order for stay of
proceedings was obtained , that is , when the
applicant must not take any other steps iri the
legal proceedings, it is entitled to ask for an
interlocutory injunction or to apply to set aside
an ex parte injunction . In Roussel Uclaf v GD
Searle & Co Ltd [ 1978 ] FSR 95 the court
decided as follows:

applying for stay under s 34 ... ' . SD Singh on
Arbitration ( 8th Ed ) at p 614 states:

While the court has power to issue an
interim injunction during the course of an
arbitration proceeding it will also have
power to entertain an application for setting
aside an ex parte injunction , even though
the suit in which the ex parte injunction was
passed , may have been stayed under section
34.

Having decided that the defendant can proceed
with the application to set aside the injunction ,
the next point to consider is whether the
injunction should be set aside . As already
stated , the injunction restrained the defendant
from enforcing the security deposit or forfeiting
the said deposit . Miss Navaratnam rightly
submitted that the security deposit arose from a
separate contract between the defendant and a
third party . She cited two cases on this point ,
viz Bolivinter Oil SA v Chase Manhattan Bank
11984 ] 1 WLR 392 and RD Harbottle
( Mercantile ) Ltd & Anor v National Westminster
Bank Ltd & Ors [ 1977 ] 2 All ER 862 . In
Edward Owen Engineering Ltd v Barclays Bank
International Ltd [ 1978 ] 1 All ER 976 the
English Court of Appeal decided that , where a
bank had given a performance guarantee , it was
required to honour the guarantee according to
its terms. According to the court the only
exception was that where fraud by one of the
parties to the contract had been established and
the bank had notice of the fraud . No question of
fraud was raised in that case . In his judgment in
that case at p 983, Lord Denning MR said:

-

All this leads to the conclusion that the
performance guarantee stands on a similar
footing to a letter of credit . A bank which
gives a performance guarantee must honour
the guarantee according to its terms. It is not
concerned in the least with the relations
between the supplier and the customer ; nor
with the question whether the supplier has
performed his contracted obligation or not ;
nor with the question whether the supplier is
in default or not . The bank must pay
according to its guarantee , on demand if so
stipulated , without proof or conditions. The
only exception is when there is a clear fraud
of which the bank has notice . ( Emphasis
added . )

By the words ‘after appearance and
before delivery of any pleadings or taking
any other step in the proceedings’ , s 1 of the
Arbitration Act contemplated some positive
procedural act by way of offence on the part
of the defendant rather than merely parrying
a blow by the plaintiff , particularly where
the attack consisted of asking for an
interlocutory injunction ( p 105 ) .
(5)

In Queens College Kanetra v The Collector AIR
All 431 Mathur J said , at pp 432 and
433, ‘I am unable to accept the contention that
taking steps to set an ex parte injunction
vacated amounts to taking such a step in the
suit as would disentitle the defendants for
( 1974 )
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[ l 985] 2 Lloyd 's Rep 554 described Edward
the locus classicus for the
Owen' s case as
proposition that a performance bond , standing
on a similar footing to a letter of credit , obliges
a bank to honour it according to its terms ,
unless it has notice of clear fraud committed by
the beneficiary . . .'

In the present case the document in question
is called ‘security guarantee and in the
agreement dated 3 October 1985 it is referred to
as ‘security deposits' . The question that arises
here is whether a security guarantee or security
deposit document can be treated in the same
manner as performance guarantee or
performance bond . A performance guarantee or
performance bond is a guarantee given by a
bank on behalf of its customer that the
customer will duly carry out the contract of
sale. See Poh Chu Chai , Law of Banking ( l 989 )
at p 477 . A performance bond may be
purchased from an insurance company . See TP
Fitch , Dictionary of Banking Terms ( l 990 ) at p
459. There are two types of performance bond
a conditional performance bond and an
‘on -demand ' performance bond .
*

—

I shall now examine the position in the
present case.
Under the agreement dated 3 October 1985
between the plaintiff and the defendant , the
defendant agreed to supply to the plaintiff
reinforced concrete spun pipes to Felda
Kalabaka Complex , Sabah for a total contract
price of $2 ,350 ,700 for the period from 6
August 1985 to 31 May 1986. As a condition
precedent to the execution of the said
agreement the plaintiff was required to deposit
with the defendant a sum equivalent to 5 per
cent of the value of the contract which was
$ l 17 ,557 . On the question of security deposit ,
cl 2 of the said agreement provides:
supplier shall as a condition
precedent to the execution of the agreement
of this contract , deposit with the Authority a
sum equivalent to the amount referred to in
the Appendix in cash or by way of a
banker's guarantee which shall in any event
be equivalent to 5% of the value of the
contract price which guarantee shall be in a
form to be prescribed by the Authority and
which deposit shall hereinafter be referred to
as ‘the security deposit ' . It is agreed that the
Authority may utilize and make payments
out of or deductions from the said security
( a ) The
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deposit in accordance with the terms of this
contract .
( b ) The security deposit ( or any balance

remaining to the credit of the Supplier ) shall
be released within the period stated in the
Appendix from the date of expiry of the
contract .

security deposit (or any balance
thereof remaining to the credit of the
supplier ) shall be forfeited to the Authority
at any time in the event of any breach of the
conditions
and
terms ,
covenants ,
stipulations on the supplier' s part to be
performed or observed in this contract .
( c ) The

Pursuant to the above condition , the plaintiff
obtained and delivered to the defendant a
security guarantee for the sum of $117 ,535
which was accepted by the defendant . The
security guarantee , dated 2 October 1985, was
issued by Jemeh Insurance Corp Sdn Bhd and
addressed to the defendant as the beneficiary .
The security guarantee states:

In consideration of your
, agreeing to grant
Kirames Sdn Bhd 4 /> M /S, Apas Road ,
Tawau , Sabah ( hereinafter called the ‘paid
contractor ' ) bearing No 0232485- VS-0-SP
( hereinafter called ‘the said contract ' ) in
respect of supply and delivery of RC span
pipes to Felda Kalabakan Complex , Sabah .
We , Jemeh Insurance Corporation Sdn Bhd
Limited , having the registered office at 7 th
Floor, Wisma MISC , No 2 , Jalan Conlay ,
Kuala Lumpur do hereby irrevocable and
absolutely guarantee that the sum of Ringgit
117 ,535 by way of security deposit under
the said contract shall be paid to you by us
as per the following terms:
( a ) the said sum of Ringgit 117 ,535
shall be paid by us forthwith on demand
by you in writing without your having to
assign any reason whatsoever for such
demand;

( b ) the said sum of Ringgit 117 ,535
shall be paid by us forthwith to you
irrespective of whether or not there is
any dispute between the said contract
and yourselves ( the Authority ) in respect
of or relating to the said contract or in
respect of any other matter and
irrespective of whether or not such said
dispute , if any , has been settled ,
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resolved , litigated or adjudicated upon
otherwise howsoever .
This

guarantee is
September 1985 . ..

from

effective

6

It is clear that the above document is a
guarantee given by Jemeh Insurance Corp Sdn
Bhd on behalf of the plaintiff for the due
performance of the contract dated 3 October
1985 . The guarantee is an ‘on -demand '
guarantee .

I am satisfied that the above document is a
performance guarantee or performance bond .
The next question to consider is whether the
plaintiff is entitled to an order restraining the
defendant from making a demand for payment
in respect of the security guarantee . The cases
referred to earlier, viz Bolivinter Oil S 4 v Chase
Manhattan Bank ; Harbottle v National
Westminster Bank ; Edward Owen ; and United
Trading Corp v Allied Arab Bank , laid down the
principle that the court will not restrain a bank
which gives a performance guarantee , from
honouring it according to its terms except when
there is a clear case of fraud .
/

In the present case , however, the injunction
was obtained against the defendant . There are
authorities which say that the court will not
restrain a defendant who is a party to a contract
from making a demand for payment under a
letter of credit or under a performance
guarantee . In Hamzeh Malas & Sons v British
Imex Industries Ltd [ l 958] 2 QB 127 the
plaintiffs contracted to purchase from the
defendants a large quantity of reinforced steel
rods to be delivered in two instalments.
Payment was to be effected by the opening of
two letters of credit with a bank . The letters
were duly opened and the first letter of credit
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was realized by the defendants on the delivery
of the first instalment . The plaintiffs
complained that that instalment was detective
and sought an injunction to restrain the
defendants from realizing the second letter of
credit . The learned judge refused the
application . The plaintiffs appealed and the
English Court of Appeal dismissed the appeal .
In Howe Richardson Scale Co Ltd v
Polimex-Cekop [ 1978] Lloyd 's Rep 161 the
plaintiff entered into a contract for the sale and
delivery of some valuable equipment . The
contract price was P500 ,000 of which $25 ,000
was payable in advance within 45 days on the
signing of the contract on the presentation by
the plaintiff bank guarantee . Polimex claimed
repayment of $25 ,000 under the guarantee on
the ground that delivery had not been made.
The plaintiff applied for an injunction to
restrain Polimex from claiming under the
guarantee . The Court of Appeal decided that it
would be wrong for the court to interfere with
Polimex 's apparent right under the guarantee to
seek payment from the bank . See also Intraco
Ltd v Not is Shipping Corp of Liberia ( ‘The Bhoja
Trader ’ ) [ 1981 ] 2 Lloyd’ s Rep 256.
Following the authorities I have just cited , I
am of the view that the defendant in the present
case is entitled to demand payment under the
terms of the security guarantee . There is no
evidence of fraud in this case. The injunction
granted on 6 May 1986 is therefore set aside .
The senior assistant registrar will hold an
enquiry as to damages suffered by the
defendant as a result of the injunction and the
plaintiff is ordered to pay such damages as
assessed to the defendant. The costs of this
application shall be paid by the plaintiff to the
defendant .
Application allowed .
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[H 80-025] STORY & ANOR v DAVID SASSON & PARTNERS PTY LTD & ORS
Supreme Court of New South Wales, Commercial Division
Judgment delivered 19 June 1991
Full text of judgment below

—
—
—

—

—
——

Referee ' s reports
Court annexed referrals
Alternative dispute resolution
Proceedings before a referee
Referee reporting on whether a takeover target ' s
profitability had changed
Plaintiffs relying on companies ' management accounts
Defendants using documents tendered by plaintiffs to impeach management accounts
Referee declining to accept management accounts as reflecting profitability
Plaintiffs
seeking referee’ s report be either rejected , varied , or remitted to referee for further
Plaintiffs alleging referee had earlier ruled that management accounts
consideration
Whether report should be remitted to referee
were sufficient
Supreme Court Rules
1970 ( NSW ) , Pt 72 .

—

——

—

.

The plaintifTs acquired from the defendants the whole of the issued capital of a company
One of the conditions of the takeover offer was that during a certain period there would be no
change in the profitability of the target company The plaintifTs contended that there had been
a breach of this condition and filed a damages claim.

.

An order was made under the Supreme Court Rules, referring two matters that arose in
the action to a referee for inquiry and a report Question 2 related to whether there had in fact
been a change in the profitability of the target company

.

.

The plaintifTs submitted reports to the referee comparing the profit earned at the
beginning and end of the applicable period. Reliance was placed upon the unaudited
management accounts which showed a clear fall in profitability.
The plaintifTs also submitted the accounting working papers relating to the financial year
in question These working papers appeared to show a different profit result than the
management accounts This inconsistency was exploited by the defendants, and material was
led to impeach the management accounts The plaintifTs did not call any evidence to challenge
these figures or the material produced by the defendant.

.

.

.

In his report the referee declined to accept the monthly management accounts as
accurately reflecting the target company’s profitability

.

.

The defendants sought orders that the referee’s report be adopted in its entirety The
plaintiffs sought an order that the report be adopted in respect of its answer to question 1, but
that the report as to question 2 either be rejected , varied, or remitted to the referee for further
consideration

.

The plaintiffs submitted that the referee’s conclusions were based on an alleged procedural
mishap resulting in a denial of natural justice This “ mishap” occurred when the referee,
without warning the plaintifT, departed from a ruling he had made in the course of conducting
the reference.

.

The plaintifTs alleged that the referee had , during the proceedings, conveyed to them that
subject to any questions as to the method and mechanics of preparation of the management
accounts, he considered that they constituted a reasonable basis for determining the profit
results for the period covered by them It was argued that thereafter the referee said nothing
to suggest that he was considering departing from that attitude in his report

.

.

The defendants responded by arguing that there was ample basis to justify the referee
coming to a different conclusion from that which he had earlier expressed In any event, the
referee qualified what he said by introducing it with the words “ the evidence tendered so far ”
The evidence tendered by the defendant concerning the distortion of figures in the management
accounts triggered the view expressed by the referee in his report.

.
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Held: judgment for the plaintiffs ( referee’ s answer to question 2 remitted to the referee for
further consideration ).
1 . It would have been a wholly inappropriate approach to the task entrusted to the Court
by the Supreme Court Rules to allow a party a “ dry run ” so to speak before the referee, and
then if the result was displeasing, to have permitted that party to attempt to patch up its case .
The purpose of dispute resolution, however , was to achieve a just result. In the present
case , to have adopted the report , produced by the unsatisfactory procedure before the referee ,
would have denied that result.
2. In the exercise of the Court’s power under the Supreme Court Rules , the imperative
was to provide a fair hearing. In the present case it would have been inequitable or unjust to
have allowed the report to take effect wiithout some further consideration from the referee .
( King v Thomas McKenna Ltd ( 1991 ) 1 All ER 653, discussed . )
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
TK Tobin QC with GL Turner ( instructed by Price Brent ) for the plaintiffs.
M Oakes with RJ Brender ( instructed by Holman Webb ) for the first four defendants and RM
Smith ( instructed by Norton Smith & Co ) for the fifth defendant .
Before: Rogers CJ Comm Div .

Rogers CJ Comm D: The defendants seek
orders that the report of a Referee , Mr Weeks,
dated 8 May 1991 , be adopted in its entirety .
They seek as well certain consequential orders.
The plaintiffs seek an order that the Referee’ s
report be adopted , in so far as the answer to
question 1 is concerned , but that his report as to
question 2 either be rejected , varied , or
remitted
the
to
Referee for further
consideration .

Pt 72 of the Rules , referring two questions to
Mr Weeks for inquiry and a report . As I say all
parties are agreed that 1 should adopt Mr
Weeks ' report so far as concerns question 1 .
Question 2 in the Order , entered on 20
February 1991 , is almost gibberish . Very
sensibly the Referee reframed the question so
that it read as follows:
“ Whether there had in fact been a change in
the profitability , financial position , value of
assets, liabilities (contingent or otherwise )
or commitments of the Trio Group or its
subsidiaries, Audi Constructions Pty
Limited , Trio Insulations Pty Limited , Frero
Constructions ( NSW ) Pty Limited , between
1 July 1989 and 4 May 1990 . If so, what
was the nature and extent of that change?”

The second - named plaintiff Keenhand Pty
Limited acquired from the defendants the whole
of the issued capital of Trio Group Limited .
The takeover offer was subject to a number of
conditions including clause 8.1 . F which read in
part:

“ That between 1 July 1989 and the last day
of the offer period no event , act , matter or
thing has or shall occur which constitutes a
material adverse change in the profitability ,
financial position , value of assets/liabilities,
contingent or otherwise , or commitments of
the company or a subsidiary of the company

The Referee concluded that:
“ In my view the plaintiffs have not
presented sufficient evidence to establish
whether there had , in fact , been a change in
the profitability , financial position , value of
assets, liabilities (contingent or otherwise )
or commitments of the Trio Group or its
subsidiaries , Audi Constructions Pty
Limited , Trio Insulations Pty Limited , Frero
Constructions ( NSW ) Pty Limited , between
1 July 1989 and 4 May 1990. ”

**

The last day of the offer period was 4 May
1990. The plaintiffs contended that there had
been a breach of the provisions of the clause I
have quoted . They sought substantial damages.
On the application of the defendants and in the
face of opposition by the plaintiffs, Brownie J
made an order, pursuant to the provisions of
Doyles Dispute Resolution Practice
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The principal dispute before the Referee
appeared to revolve around the question of the
profitability of the Group. For the purposes of
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the reference, the audited accounts for the year
ended 30th June 1989 were accepted as
representing the true financial position of the
group at that date . No accounts of the group or
any of its subsidiaries were prepared as at 4
May 1990 . It was agreed that there was no
difference between what the accounts would
have shown had they been prepared as at the
4th May 1990 instead of 30 April 1990. For
convenience that was the date on which
attention focused .
The expert witness for the plaintiff , Mr
Gower , prepared reports , making a comparison
between the profit earned by the group and each
of its subsidiaries for the 10 months ended 30
April 1990 with the corresponding results for
the year ended 30 June 1989. For this purpose
he relied upon the unaudited management
accounts of each of the companies for each of
the months up to and including 30 April 1990.
There was nothing in the evidence before the
Referee to suggest that the nature of the
operations of the group changed between the
1989 and 1990 periods under examination . The
profit reported by the group in each of the years
from 1981 to 1988 showed an increase . The
profit before tax for the 1981 year was
$2 , 179 ,000 and for 1988 it was $4,763,000.
The profit before income tax for 1989 was
$4 ,027 ,000 . According to the monthly
management accounts, the profit for the 10
months ended 30 April 1990 was only
$ 1 ,781 ,000. On the face of it , absent some
explanation , the conclusion called for was that
there had been a clear fall in profitability .
In his Report the Referee declined to accept
the monthly
management accounts as
the
sufficiently
accurately
reflecting
profitability of the group and its subsidiaries .
He said that “ without sound enquiry" by Mr
Gower into the apparent substantial decline in
profits of the group , it was inappropriate to
simply rely on the management accounts and to
use them as a basis of comparison . The Referee
said:
“ In my view , by not making at least
preliminary enquiries of management to
obtain reasons for the apparent decline in
profits and thereby being unaware of the
rise
the
to
giving
circumstances
substantially different results from those
obtained in previous years there is no
satisfactory evidence to explain and/or
authenticate such a change . ... I am not able
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to determine whether the management
accounts of the three subsidiaries to 30 April
1990 do , in fact , reflect the actual profits
earned by each of those subsidiaries up to
that date . Consequently I am unable to
establish whether there has been a change in
the profitability of the group or its
subsidiaries between 1 July 1989 and 30
June 1990. “

The primary attack made by the plaintiffs on
the Referee's conclusions was based on an
alleged procedural mishap which it was said
resulted in a denial of natural justice . It was
claimed that this occurred when the Referee ,
without warning the plaintiffs, departed from a
ruling he had made in the course of the conduct
of the reference . It is alleged that as a
quite
consequence,
course
of
and
unintentionally , he misled them and in the
result the plaintiffs failed to adduce evidence as
to the accuracy of the management accounts
because they had relied on the earlier statement
of the Referee . It is necessary to explain how
the difficulty arose.

After Mr Gower completed his evidence , the
defendants called Mr Watson , who had been a
partner in the firm of accountants who were the
auditors for all the companies in the Trio
Group. Mr Watson had prepared a statement of
evidence , or report , which was tendered . He
said that after the 1989 accounts his firm
“ continued to assist with the preparation of the
monthly management accounts" (Tp 158 ).
Then Mr Oakes, appearing for the defendants,
other than the fifth defendant , sought to lead
oral evidence from him to the effect that during
the period after 1 July 1989 “ Mr Watson was
instructed to defer profits till the new financial
year with a view to minimising the taxation
exposure of the company" (Tp 164 ) . This
evidence was objected to by Senior Counsel for
the plaintiffs, ( who was not the Senior Counsel
appearing before me ) , who said that none of the
material proposed to be led had been put to the
plaintiffs' witnesses. Earlier Mr Oakes
submitted ( p 160 ) that the evidence sought to
be adduced should be received and Senior
Counsel should make “ a further application
after the evidence is taken if he believes he is in
some way prejudiced". At the time plaintiffs'
Counsel responded ( p 163 ) that: “ I am not
saying we can ' t deal with it ultimately but it
does put us in a position that this particular
application could lead to further adjournment".
© 1991 CCH International
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The Referee indicated ( p 163 ) that he
considered the evidence to be substantially new
and whilst he believed it to be important , he did
not wish to permit any further adjournments
and asked Mr Oakes to limit his questions to
information already contained in the statement
by Mr Watson and not to introduce matters
which were not raised in the statement . The
argument raged back and forth . Mr Oakes
submitted “ My friend puts forward the
management accounts. Effectively they are
records of his company . We are merely giving
a description as to how they come into
existence" ( p 168 ). In fairness to Mr Oakes I
should say that there had been a change of
appearance for the defendants and that day was
the first day of participation by Mr Oakes . That
having been said , the submission was a purely
forensic one . Technically the management
accounts were “ his" ( the plaintiffs’ ) . In reality
they were prepared whilst the defendants had
control . To attempt , without any prior
indication , to show “ how they came into
existence" harks back to the bad old days of
trial by ambush and is totally inconsistent with
the letter and spirit of the rules applicable to the
work of the Commercial Division and to
hearings by Referees. This conduct of the
defendants ' case underwrote most of the
problems which led to the hearing before me .

Finally the Referee gave this ruling ( Tp 169 ):
“ The evidence tendered so far , particularly
Mr Gower’ s examination , indicated , as I
have said , that there were as per the June
1989 accounts and the draft 1990 accounts ,
no changes in accounting policy concerning
work in progress for the profit reconciliation
and therefore I presume that that is the view
of the directors since it is those parties who
were responsible for the accounts. And that
the management accounts , whilst I am
prepared , subject to scrutiny of an audit ,
have been a reasonable basis for the results
of the period . / think to now introduce a
suggestion that there has been some other
direction under which the management
accounts are unreliable , or may be
unreliable , is new evidence at this stage . 1
don 7 think / should accept it ... I will permit
you to ask questions on the method and
the
of
preparation
of
mechanics
management accounts but to introduce
suggestions which have not previously been
alluded to of specific directions to change
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methods of accounting , I will not permit at
this time . I will refer to the fact in my
reference that a suggestion was made which
I did not accept that such evidence should
be introduced which would presumably give
the parties the opportunity to argue before
the Court that such should have occurred . "
( Emphasis added )

Unfortunately , as can be seen from the
extract quoted , the transcript leaves something
to be desired . The ruling was ultimately not
taken up by the Referee in his report . The
plaintiffs claim that by this ruling the Referee
conveyed to them that , subject to any questions
as to the method and mechanics of preparation
of the management accounts, he considered that
they constituted a reasonable basis for
determining the results for the period covered
by them . They assert that thereafter the Referee
said nothing to suggest that he was considering
departing from that attitude in the way
manifested in his report .

According to the transcript , before the
Referee had made his ruling Senior Counsel
for the plaintiffs had tendered three sets of
documents including “ the accounting working
papers relating to June 1990 accounts" and
suggested ( p 135 ) that the last mentioned be
marked as Exhibit PI 6. Unfortunately the
transcript shows all three sets of documents as
Exhibit P 14. Nonetheless thereafter the
working papers were referred to in the evidence
as Ex PI 6. The exhibit appeared to show a
profit of $3,717 ,558 . Speaking of the document
and the figure of $3,717 ,448, Mr Watson said
( Tp . 171 ):

.

“ It represents the profit shown in the
accounts, less adjustments that were made
out of those profits, being monies owed
back , taking into account the equivalent
items at the end of June 1989 and various
expenses directly incurred in connection
with the take-over to add back to a result
which is described as the actual result
ignoring the take-over. It represents in my
opinion a true and fair view of the profits for
the year ended 30 June 1990 by this

Group. "
After this answer was given. Senior Counsel
for the plaintiffs pointed out that he needed
time to consider that answer. He said that it led
to a situation “ that that view had never been
expressed before . It is directly contrary to the
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draft statutory accounts". The exchange which
then followed is revealing . Mr Oakes pointed
out , quite correctly , that Ex PI 6 had been
tendered by the plaintiffs . Senior Counsel
responded in a fashion which revealed the state
of mind of the plaintiffs ' advisers. It was
tendered "only as a document to which
reference has been made" ( by Mr Gower). This
is a view of evidence l have not encountered
before . Counsel for the plaintiffs had provided
the very material which Counsel for the
defendants then promptly proceeded to exploit .
In the course of so doing he managed to lead a
deal of material to impeach the management

accounts.
Thereafter, notwithstanding the apprehen sions he had expressed Senior Counsel for the
plaintiffs , for whatever reason , decided to
cross-examine Mr Watson without the benefit
of an adjournment . The situation became even
more confused when Mr Watson , no doubt
seeking to protect his own professional
reputation , attempted to justify the preparation
of incorrect accounting documents by thrusting
on the cross-examiner the gratuitous
information that he did so "under specific
instructions" ( Tp 187 ). Counsel for the
plaintiffs elicited the information (Tpp 192-5)
that the monthly accounts for the period up to
March 1990 were prepared in the same way as
previously . As well Counsel got from Mr
Watson details of the particulars in which Mr
Watson sought to distort the monthly
management accounts in accordance with "his
instructions". In re-examination Mr Watson
was permitted to offer the following evidence
(Tpp 226-7 ):
" MR OAKES: Q . You were asked some
questions about the draft account as of 30
June 1990 which was submitted , and you
said that you submitted them to the owners
of the business under certain clear
those
were
What
understandings.
understandings? A . The understandings
were that the owners and Bill Acceptance
Corporation and the independent directors
of the company not being the three owners
who were directors would be informed that
the accounts did not reflect a true and fair
view and had been prepared under specific
instructions to minimise the profit for
taxation purposes.
And the understanding was that if all of
those parties then gave their consent to the

.

-

-
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adoption of those accounts , I would
consider signing an audit report to it , if I
was able to substantiate the minimised
figure with detailed working papers .

Q. And you were also asked questions about
the signing of the accounts and you said that
you were not prepared to put your name to
the account until certain conditions were
fulfilled . What were those conditions? A .
As I just stated , that all the directors of the
Group were aware of the basis of
preparation of those accounts and also Bill
Acceptance Corporation . I was aware that
Bill Acceptance Corporation had received
my typed form , which has been tendered as
PI 6 , so that they could be informed to make
their own opinion .
Q. What were the circumstances under
which the document PI 6 was prepared ? A .
Nick Swann , an officer of Bill Acceptance
Corporation , and Mr Alan Knight had both
me
in
telephone
from
requested
conversations that while the accounts that
they had as drafts had successfully been
prepared to minimise the profit , the lending
committee would now be very nervous that
they had lent a significant amount of money
to a company that showed such a result ,
unless they were absolutely convinced that
the result was for tax minimisation purposes
and did not reflect the real situation of the
companies.
In that regard we redid the May 1990
accounts to show the true situation , of
which the only copy was ever given to Nick
Swann . We retained no copies of that
whatsoever , neither did we retain various
working papers for exactly the reason that
this was a sensitive issue from the taxation
point of view and it was naive to retain such
records."
Later he said ( p 228 ):
"Q. You were asked some questions by Mr
Douglas on pi 94 , you responded by
replying that there had been a change in the
method of preparation of management
accounts . What was that change ? A . The
change was that stated in my previous
answers , that it was during the months of
April , May and June to minimise the profit
shown , to a level where, if possible , no
income tax would be payable by the
group."
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Senior Counsel called no evidence to challenge
this evidence by Mr Watson . I was told by
Senior Counsel who appeared before me that
the explanation for this may have been that Mr
Watson had failed to produce his working
papers on discovery and that the plaintiffs
lacked the primary material which could have
been utilised to contradict the claim made by
Mr Watson . ( Transcript 16 May p 5 ) .
Unfortunately for this submission the working
papers were produced on the last day but Senior
Counsel chose not to seek an adjournment .

It seems to me that the plaintiffs’ complaint
against the Referee 's handling of the reference
fails . On analysis, the Referee , who had been
placed in a difficult position , gave a ruling
wherein he acceded to the submission of the
plaintiffs that the evidence proposed to be led
by Mr Oakes of a change in the approach to the
preparation of the monthly accounts should be
excluded . Thus far the plaintiffs were in a
position satisfactory to them . However , two
matters then intruded . First , it seems likelly that
it was not appreciated by the plaintiffs that a
profit of over $3.7 million was shown in a
document . Exhibit PI 6, which the plaintiffs
themselves had earlier tendered . Second , the
plaintiffs did not call any evidence to challenge
that figure . Third , when Mr Watson gave some
evidence about that figure and the distortion of
the figures in the monthly management
accounts they did not attempt to meet that
evidence other than by cross-examination then
and there . Therefore there was ample basis to
justify the Referee coming to a different
conclusion from that which he had earlier
expressed . In any event , in fairness to the
Referee , it should be pointed out that , as I
emphasised in the quote from his remarks , he
qualified what he said by introducing it with the
words “ the evidence tendered thus far" . The
evidence of Mr Watson was subsequent in point
of time and triggered the view expressed by the
Referee in his report .
I fully agree with what has been written by
the judges of this Division in relation to the
conduct of a review by the Court of Referees’
reports . It would be a wholly inappropriate
approach to the task entrusted to the Court by
Part 72 R 13 to allow a party so to speak a “ dry
run ’ ’ before the Referee , and then if the result
is displeasing , to permit that party to attempt to
patch up its case . That having been said , I
regard what happened in the present case as so
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unsatisfactory as to require that I do not accept
the answer to Question 2 . I trust that what I
have already written explains why I consider
the reference to have been unsatisfactory .
Blame for this was in no way attributable to the
Referee who struggled against a tidal wave of
difficulties created by the parties . The plaintiffs
tendered Exhibit PI 6 , showing a profit of $3.7
million which they had no intention of
accepting . The defendants did not put on a
statement of the evidence they were proposing
to lead from Mr Watson . Once the management
accounts were impugned the plaintiffs left
themselves open to the kind of finding made by
the Referee .
The hearing of the matter has not yet
concluded . If an application had been made to
the Referee by the plaintiffs for leave to reopen
I would imagine he would have granted it .
After all , before me , the defendants did not
suggest that they would be prejudiced in any
way that was not curable by an order for costs .
Whatever procedural steps a Court may take for
resolution of disputes referring questions to an
expert for report is simply one of them . The
purpose of dispute resolution must be to
achieve a just result . In the present case I am of
the view that to adopt the Report , produced by
the unsatisfactory procedure before the
Referee , would deny that result .
There is only an imperfect analogy between
the exercise of the Court's power under Pt 72 R
13 and the power of the Courts in England to
remit an award to an arbitrator pursuant to the
power in s 22 of the Arbitration Act 1950 .
Nevertheless , the words of Lord Donaldson in
King & Anor v Thomas McKenna Ltd & Anor
( 1991 ) 1 AER 653 , 660 chart a useful path:
“ In my judgment the remission jurisdiction
extends beyond the four traditional grounds
to any cases where , notwithstanding that the
arbitrators have acted with complete
propriety , due to mishap or misunder standing some aspect of the dispute which
has been the subject of the reference has not
been considered and adjudicated upon as
fully as or in a manner which the parties were
entitled to expect and it would be inequitable
to allow any award to take effect without
some further consideration by the arbitrator .
In so expressing myself I am not seeking to
define or limit the jurisdiction or the way in
which it should be exercised in particular
cases , subject to the vital qualification that it
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is designed to remedy deviations from the
route which the reference should have taken
towards its destination ( the award ) and not
to remedy a situation in which , despite
having followed an unimpeachable route ,
the arbitrators have made errors of fact or
law and as a result have reached a
destination which was not that which the
court would have reached . This essential
qualification is usually underlined by saying
that the jurisdiction to remit is to be
invoked , if at all , in relation to procedural
mishaps or misunderstandings. This is,
however , too narrow a view since the
traditional grounds do not necessarily
involve procedural errors. The qualification
is however of fundamental importance.
Parties to arbitration , like parties to
litigation , are entitled to expect that the
arbitration will be conducted without
mishap or misunderstanding and that ,
subject to the wide discretion enjoyed by the
arbitrator, the procedure adopted will be fair
and appropriate ." ( Emphasis added )
Substituting the words report and Referee for
arbitration and Arbitrator His Lordship 's

approach is bottomed on the imperative of
providing a fair hearing. In the present case l
am overwhelmed by the impression that it
would be inequitable or unjust to allow the
report to take effect without some further
consideration from the Referee . For that
reason , I propose to remit the report to the
Referee .

I may perhaps be permitted to point out that
the parties had complied with the
requirements of Pt 72 R 8(5 ) many of the
problems which have arisen might have been
able to be solved before the Referee.
if

Mr Tobin QC , who appeared for the
plaintiffs before me , wanted me to go further
than merely decline to adopt the answer to
Question 2 . He asked me to make a finding that
the management accounts were reliable
( Transcript 16 May p 7 ) , except to the extent
that they were distorted in respect of the
specific items mentioned by Mr Watson (Tpp
195-7 ; 223 ) . I am apprehensive that to do so
may occasion an injustice to the defendants.
My impression of the transcript of Mr Watson 's
evidence is that he was not in a position to
identify exhaustively the particulars in which
the management accounts were incorrect.
Subject to any further submissions I propose
to dismiss the defendants ' motion . I propose to
adopt , by consent , the Report of the Referee to
Ql and remit to the Referee for further
consideration Q2 as reframed by him . After the
parties have had an occasion to consider this
judgment I intend to give such directions as
may be necessary to ensure that the reference
now proceeds without further difficulty . In this
regard I bear in mind that , by amendment , the
plaintiffs have enlarged the field of dispute
between the parties. I shall also hear Counsel
on costs.

[H 80-026] PINANCA PTY LTD v TRINITY PROJECTS PTY LTD
Supreme Court of Tasmania
Judgment delivered 27 June 1991
Full text of judgment below
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Arbitration Arbitration award Documents which constitute award Parties entering
into contract Dispute arising between parties Parties entering into second agreement
Parties
Further disputes arising between parties
modifying initial contract
Arbitrator handing down award — Award consisting of interim
appointing arbitrator
Whether awards
Applicant appealing against arbitration awards
and final awards
comprise interim and final award Whether reasons attached to interim award form part
of awards Whether other documents form part of awards Commercial Arbitration Act
1986 ( Tas ) , sec 4 ; 38 and 42 .

—

—

—

—

—

—

—

—

—

Company A wished to develop some commercial properties, and entered into a contract
with Company B . The contract consisted of various documents including a General Conditions
of Contract , an annexure , and six special conditions of contract. As a consequence of disputes
which arose , the parties entered into a second agreement w hich modified some of the terms of
the first agreement .
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Further disputes arose between Company A and Company B, and an arbitrator was
appointed to determine the matters iin dispute After an arbitration hearing, the arbitrator
made two awards
an interim award dealing with the substance of the dispute and a final
award dealing w ith the costs of the arbitration. Attached to the interim award were 80 pages
of reasons.

.

—

Company B sought leave to appeal against the arbitrator 's award and sought an order for
the award to be set aside on the grounds that the arbitrator misconducted himself , and that a
question of law arose out of the award . At a directions hearing prior to the appeal it became
clear that the parties were in dispute over what documents constituted the arbitrator’s awards.
Company A contended that the arbitrator’s awards consisted of the documents included in the
interim and final awards only

.

Company B argued that the awards consisted not only of those documents but also all of
the material which was before the arbitrator This included the two contracts between the
parties, the final submissions of the parties to the arbitrator, the parties’ pleadings at
arbitration , the arbitrator’s notes of evidence taken during the arbitration hearing and the
exhibits tendered on the arbitration. In support of its contention that the notes of evidence and
exhibits were incorporated into the award , Company B relied on a passage in the reasons
attached to the interim award , which referred to the minutes of a preliminary conference
between the parties The minutes recorded that the parties agreed for the arbitrator to make
evidentiary notes

.

.

.

The Judge decided that a preliminary determination of the identity and extent of the
arbitrator’s awards was necessary. The Judge ordered a separate trial in relation to the other
questions raised by the appeal.
The issue before the Court was whether the awards of the arbitrator comprised only the
documents of the interim award and the final award, and if not, what documents constituted
the awards

.

.

Held: application allowed in part

.

1 It was clear from the words used by the arbitrator that the awards comprised the
interim award and the final award documents. The attachment of reasons to the interim award
made it equally clear that the reasons for the interim award formed part of it.

.

2 The test to be applied was whether , upon the construction of the interim award ( which
included the attached reasons) the arbitrator intended that the arbitrator’s notes of evidence
and/or exhibits were to have been treated as part of the award itself The manner in which the
arbitrator referred to the minutes of the preliminary conference made it clear that he did not
intend to incorporate those minutes or the notes of evidence as part of the award .

.

3. On careful reading of the whole of both awards it was abundantly clear that the
arbitrator evidenced no intention to incorporate the final submissions of the parties or the
pleadings as part of the award.

4. A document was incorporated into an award when the award, which has been expressed
to be based wholly or partly on a proposition of law, referred to the document in terms which
showed that the document or part of the document formed part of the reasoning for the
proposition of law. The references by the arbitrator in the reasons to the whole of the General
Conditions of Contract and its annexure were such that the whole of this document was
incorporated in , and formed part of , the interim award.

.

5 The form of expression in the award indicated that the words used in Special Condition
1.02, which was attached to the initial contract, formed part of the legal reasoning w hich led
to the arbitrator’s conclusions Accordingly, Special Condition 1.02 was incorporated into the
award .

.
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6. The reference to the second agreement between the parties in the arbitrator’s reasons
attached to the interim award falls into the same category as the reference to the first
agreement. The terms of both referrals evidenced an intention to incorporate both agreements
into the award as part of the legal reasoning on which the award was based .
|Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]

Before: Underwood i .

Underwood J : By a notice of motion the
applicant seeks leave to appeal against the
award of an arbitrator and an order that the
award be set aside , on the grounds respectively
that there is a question of law arising out of the
award and that the arbitrator misconducted
himself .
The arbitrator , Eric Thomas Whitford , made
two awards . The first he described as an interim

award . It was made on 30 November 1988 and
dealt with the substance of the dispute between
the parties. The second , described by the
arbitrator as the final award , dated 15 January
1989 , deals with the costs of the arbitration .
The notice of motion , filed seven days after
publication of the interim award , refers only to
that award but , although no application has
been made to amend the notice of motion , it is
appropriate in the circumstances to treat the
motion as seeking leave to appeal and to appeal
against both the interim and the final award .
Counsel for the respondent conceded in
argument that such a course would not cause
any prejudice to the respondent .

Some background facts
The respondent company wished to develop
properties known as 31 -35 Salamanca Place
and the adjoining l Montpelier Retreat , Hobart
for commercial purposes. The project called for
the substantial modification of some old
buildings , originally used by companies serving
the shipping industry in the port of Hobart . On
22 November 1984 the applicant and the
respondent entered into a contract . It is a
project management contract . In essence , it
provides that the respondent will design the
proposed development in accordance with
Elemental
an
drawings
Outline
and
Specification prepared by architects engaged by
the applicant , arrange for contractors to carry

^80-026

out the necessary works , supervise those works
and generally , manage the project through to
completion . The contract provides for a
specified guaranteed maximum price for the
execution of the whole project . As a
consequence of disputes which arose during the
progress of the works, the parties entered into a
second agreement on 16 April 1986 the terms
of which modified some of the provisions of the
first agreement . Further disputes arose and , in
mid - 1987 , Mr . Whitford was appointed
arbitrator to determine all matters in dispute .
The arbitration hearing occupied something in
the order of 113 sitting days , 75 of which were
taken up with cross-examination of the
respondent 's managing director . The net result
of this extremely long hearing was an award
that the applicant make payment to the
respondent of $ 129 ,589.00 and the respondent
make payment to the applicant of $70 , 802.26 ,
a net difference between the parties of only
$58,786.74. The length of the hearing , the
resultant costs and the end result moved the
arbitrator to observe at p . 79 of his reasons for
the interim award:
“ As a result of the time spent on the
hearing , the costs will have reached
horrendous proportions and it saddens me to
think that in the long run so much money
has been spent on such little result ."

These proceedings

Prior to hearing the notice of motion , the
applicant filed , in the form of appeal books ,
what appears to be all the material which was
before the arbitrator . These books contain over
4,000 pages and include a typed copy of the
arbitrator 's notes of evidence taken on the
hearing . Pursuant to the Rules of Court , Part
IX , r . 6( 1 )( b ) , the applicant has filed no less
than 36 questions of law . In accordance with a
© 1991 CCH International
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consent order made on a directions hearing , the
parties lodged and exchanged written
submissions . These total 78 pages. It appears
that , by these proceedings , the “ horrendous
proportions" of costs are going to become even
more horrendous.

Upon a directions hearing before me , there
was some discussion as to whether the
application for leave should be determined as a
preliminary point or after full argument on the
merits. See Pioneer Shipping Ltd . & Ors . v .
B .T .P . TioxideUd . (“ The Nema" ) [ 1982] A .C .
724; c.f . Qantas Airways Ltd . v. Joseland &
Gilling & Anor . 11986] 6 N .S . W .L . R . 327.
During the course of this discussion it became
apparent that there was a fundamental
difference between the parties; the resolution of
which would determine the nature and extent of
the hearing on the motion and the relevance of
much of the written material to which I have
referred . The respondent 's contention was that
the awards comprised only the documents
published by the arbitrator on 30 November
1988 and 15 January 1989. The applicant ' s
contention was that the awards comprised not
only those , documents but in addition , by
incorporation , all the material contained in the
appeal books. It became evident that
preliminary determination of the identity and
extent of the awards under attack was clearly
necessary in order to determine the
admissibility of any evidentiary material on the
hearing of the motion and the relevance of any
submissions which might be made .

undoubtedly save costs; consideration of the
last factor appears to be well overdue in this
protracted and expensive dispute. The parties
consented to this question being determined
before all others and accordingly an order is
made that the following question of law raised
by the notice of motion be determined as a
preliminary question before the determination
of the motion:
“ Whether the awards of the arbitrator
comprise only the documents published
under his hand on 30th November 1988 and
15 January 1989 , the former comprising
four pages to which are attached 80 pages of
reasons , the latter comprising seven pages
and if not , what documents or parts of
documents constitute the awards which are
the subject matter of this notice of motion ?"

The law

It is necessary to refer to some of the
provisions of the Commercial Arbitration Act
1986 . Section 4 defines an award to mean a
final or interim award . The Act , Part V deals
with the powers of the Court , confining them to
those spelled out by the statute . So far as is
material for present purposes Part V provides:

The Rules of Court O . 39, r . 8 , empower a
judge , at any time , to order (inter alia ) that a
question ( whether of law or fact ) be tried before
any other question . The discretion to order the
separate trial of a question should not be
exercised unless there is, amongsl other
matters, a clear demarcation between the
questions sought to be tried and the other
questions at issue between the parties. See
Polskie v. Electric Furnace Co. Ltd . [ 1956 ] 1
W . L . R . 562; George Wimpy & Co. Ltd . v .
Territory Enterprises Pty . Ltd . [ 1966 ] V . R .
312. I am satisfied that there is a, clear
demarcation in this matter between the question
“ what are the awards?” and all the other
questions raised by the notice of motion .
Determination of this question before all others
will precisely define the ambit of the evidence
admissible on the hearing , identify relevant
argument , save time in argument and
Doyles Dispute Resolution Practice — Asia
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“ Section 38
( 1 ) Without prejudice to the right of appeal
conferred by subsection ( 2 ) , the Court shall
not have jurisdiction to set aside or remit an
award on the ground of error of fact or law
on the face of the award .

an appeal shall
lie to the Court on any question of law
arising out of an award .

( 2 ) Subject to subsection (4) ,

( 3) ...

appeal under subsection ( 2 ) may be
brought by any of the parties to the
arbitration agreement
( 4 ) An

—

( a ) . ..

( b ) subject to section 40 , with the leave
of the Court
(5 ) The Court
( a ) shall not grant leave under subsection
(4)( b ) unless it considers that , having
regard to all the circumstances , the
determination of the question of law
concerned could substantially affect the
rights of one or more of the parties to the
arbitration agreement ; and

—
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( b ) may make any leave which it grants
under subsection ( 4)( b ) conditional upon

the applicant for that leave complying
with such conditions as it considers

appropriate.
(6 )

..

.

(7 ) ...

(8 ) . . .
Section 42
( 1 ) Where

—

( a ) there has been misconduct on the part
of an arbitrator or umpire or an arbitrator
or umpire has misconducted the
proceedings; or

arbitration or award has been
improperly procured ,

( b ) the

the Court may , on the application of a party
to the arbitration agreement , set the award
aside either wholly or in part .
(2) . . .
( 3)

.. ."

Leaving aside misconduct , appellate jurisdiction is confined to questions of law “ arising
out of the award". It does not extend to include
questions of law arising out of the arbitration .
Prior to the enactment of the 1986 Act , the
Court has long asserted the power to set aside
an award for error of law apparent on its face .
See Kent v. Elstob ( l 802 ) 3 East 18 . Judicial
expression of regret that this power was
assumed is often found in the reported cases.
See for example , Hodgkinson v . Fertile ( 1857 )
3 C . B . ( N .S . ) 189 at p . 202 , 140 E . R . 712 at
p . 717; Champsey Bhara <& Co . r . Jivraj Ballon
Spinning and Weaving Co . Ltd . 11923 ] A .C .
480 at p . 487; Tuta Products Pty . Ltd . v .
Hutcherson Bros . Pty . Ltd . ( Receivers
Appointed ) ( l 972 ) 127 C . L . R . 253 at p . 266.
Consequently , the decided cases have tended to
adopt a restricted view of what constitutes the
award . In Champsey Bhara & Co. v . Jivraj
Ballon Spinning and Weaving Co . Ltd . ( supra )
Lord Dunedin said at p . 487:
“ An error in law on the face of the award

means , in their Lordships ' view , that you
can find in the award or a document actually
incorporated thereto , as for instance a note
appended by the arbitrator stating the
reasons for his judgment , some legal

II 80-026

proposition which is the basis of the award
and which you can then say is erroneous . "

This passage has often been cited with
approval . See Giacomo Costa Fu Andrea v .
British Italian Trading Co . Ltd . [ 1963 J 1 Q. B .
201 at p . 211 ; Tuta Products Pty . Ltd . v .
Hutcherson Bros . Pty . Ltd . ( Receivers
Appointed ) ( supra ) at p . 258; Blaiher ( D .S . ) &
Co . Ltd . v . Leopold Newhorne ( London ) Ltd .
|1953 ] 2 Lloyd 's Rep . 427 .

In the present case it is clear from the words
used by the arbitrator that his awards comprise
the four pages dated 30 November 1988 and the
seven pages dated 15 January 1989. Attached
to the former are 80 pages of reasons . The
attachment makes it equally clear that the
reasons for the interim award form part of it .
Junior counsel for the applicant submitted that
all of the material set out in the appeal books
also formed part of the interim award because
that material is impliedly incorporated into that
award . Alternatively , he submitted that , at the
least , the contracts dated 22 November 1984
and 16 April 1986 , the final submissions of the
parties and the pleadings are incorporated into
the award .
The authorities on this question of whether
the whole or any part of a contract or other
document is impliedly incorporated into the
award and their effect were collected and
summarised by Smith J . in Gianfriddo v . Garra
Constructions Pty . Ltd . 11971 ] V . R . 289 at pp.
290 , 291 . It is useful to set out that summary in
full . It was adopted by Wallace J . in Edwards
v . Jaxon Construction Pty . Ltd . 119731 W . A . R .
105 at pp . 107 , 108 and referred to with
apparent approval by a member of the majority
of the Court in the Tuta Products' case ( supra )
at p . 262:
“ l . A mere recital or narrative statement in

the award that a specified contract was
entered into will not be sufficient to
incorporate it in the award : Blaiher & Co.
Ltd . v. Leopold Newhorne ( London ) Ltd . ,
|1953] 2 Lloyd ' s Rep . 427 , at p. 430: Nils
Heime Akt . v . G . Merel & Co. Ltd . , [ 1959 ] 2
Lloyd 's Rep . 292 , at p. 293; James Laing ,
Son & Co . ( M I C ) Ltd . v . Eastcheap Dried
Fruit Co . , 11961 ] 2 Lloyd 's Rep. 277;
Giacomo Costa Fu Andrea v . British Italian
Trading Co . Ltd . , [ 1963 ] I Q. B . 201 , at p .
219; 11962 ] 2 All E . R . 53. Nor will a mere
recital or narrative statement that an act has
© 1991 CCH International
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been done for reasons stated in a specified
document be sufficient to incorporate that
document: Champsey Bhara & Co. v . Jivraj
Balloo Spinning and Weaving Co. Ltd . ,
[ 1923] A C . 480; [ 1923] All E . R . Rep . 235 .

2. Even if the words relied upon are in the
portion of the award which expresses the
decision or direction by the arbitrator on the
matter referred to him , they will still be
insufficient to incorporate the provisions of
a contract if they merely state in general
terms that there has been a breach of
contract , or that because of a specified act or
event the contract is void or has been
discharged: see the Blaiber Case , supra , at
p . 429 , and the Giacomo Costa Case , supra ,
at (Q. B . ) pp . 217 and 219.

3. If , however, the decision or direction
given is expressed in terms which are to
such a degree referential that , v/ ithout
reading a document referred to, it is not
possible to understand what has been
decided or directed , or not possible to give
effect to the decision or direction , then the
document should be treated as incorporated
in the award : see the Champsey Bhara Case ,
supra , at ( A .C . ) p . 487; Hitchins v. British
Coal Refinery Processes Ltd . , [ 1936] 2 All
E . R . 191 , at p . 194, and the Giacomo Costa
Case , supra , at (Q . B . ) p . 210 .
4. Again if the decision or direction is
expressed to be based upon the wording of a
specified clause of a contract the clause is
incorporated : compare the Blaiber Case ,
supra , at p . 429 . And the same is true if
there is a finding either that an act was
properly done under, or properly done
having regard to the provisions of , a
specified clause , or that it constituted a
breach of a specified clause: see Absalom
( F . R . ) Ltd . v . Great Western ( London )
Garden Village Society Ltd . , [ 1933] A .C .
592 , at p. 612; [ 1933] All E. R . Rep . 616 ,
and ell . 3 and 4 of the award in that case;
Arcos Ltd . v . London and Northern Trading
Co . Ltd . ( 1932 ) , 44 Lloyd 's Rep. 6; ( 1933 ) ,
45 Lloyd 's Rep. 297 , at pp . 300 , 301
( S. C . ) .

5. How matters stand where the decision or
direction is expressed to be based , not upon
the wording or effect of any specified
clause , but upon the wording or effect of the
contract as a whole , or of the provisions of
Doyles Dispute Resolution Practice — Asia

the contract relating to a particular
subject- matter , is debatable; but the weight
of authority supports the view that in such
circumstances the contract , or the relevant
part of it , is incorporated . See , on the one
hand , the Giacomo Costa Case , supra , at
( Q. B . ) pp . 216, 217; and see, on the other
hand , the test propounded in the same case
at p . 219 , and see Landauer v . Asser , [ 1905 ]
2 K . B . 184, and the observations thereon in
the Champsey Bhara Case , supra . Compare
also Aktiebolaget Legis v . V . Berg & Sons
Ltd . , [ 1964] 1 Lloyd 's Rep. 203, at p .

211 ."

The awards under attack on this notice of
motion are clearly structured documents. The
reasons for the interim award begin with some
background under the heading "The Reference
to Arbitration ". In it , the arbitrator refers to his
appointment , a preliminary conference , the
timetable of procedural events, persons
representing the parties and the length of
hearing time. The reasons continue under the
heading "The Substance of the Dispute" .
Under this heading , in narrative form , the
arbitrator outlines the nature and extent of the
dispute . The third section is entitled "The
Nature of the Contract and its Works". Here
there appears a summary , again in narrative
form , of the effect of the contract and the
nature of the works. A considerable proportion
of this section is devoted to criticism of the fact
that the applicant s architect , who put together
the Outline Elemental Specification for the
applicant , subsequently was engaged by the
respondent as its architect. Still in narrative
form , there follows a general account under the
heading "Programming of the Works". Next
the reasons deal with relevant contractual terms
under the heading "Contract Conditions
Requiring Interpretation " . The content of this
section is accurately described by the arbitrator
in the introductory paragraph as follows:
" Before considering
the evidence as
presented to me and arriving at
determinations of questions based upon this
evidence I have found it necessary to
interpret certain of the contract conditions. "
I will refer later to this section in more detail .
The following section headed "General
Assessment of Witnesses" sets out the
arbitrator's findings with respect to the
credibility of the witnesses and the weight
given to their evidence . The balance of the
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reasons ( pp. 46-80 ) deal with each of the
claims made by the parties . The four pages of
the attached award list in summary form and
total the result of the arbitrator’ s determination
of these claims . The award made on 15 January
1989, confined to the question of the costs of
the arbitration , contains a short recital , sets out
reasons and makes an award of costs.

To support his submission that the arbitrator
incorporated in his award his notes of all the
evidence and , by reference thereto, all the
exhibits tendered on the arbitration , junior
counsel for the applicant relied upon the second
paragraph of the reasons for the interim award
( p . 1 ) which stated:
“ A preliminary conference was held in
Melbourne , on 18 August , 1987 , at which
both parties were represented and agreement
was reached as to my conditions of
appointment and other matters related to the
conduct of the arbitration , all as set out in
the minutes which I prepared and sent to the
parties on the same date . "
Those minutes record that agreement was
reached with respect to 19 procedural matters
including a timetable for the exchange of
pleadings, representation of the parties, place
of hearing and so on . Minute ( 1 ) records:
“ It is accepted that no transcript of evidence
will be made and that I will make my own
comprehensive
unedited
notes ,
an
transcribed copy of which will be appended
to the award documents."
It was common ground on the hearing before
me that those notes were not appended to the
award documents but , at the request of one of
the parties , a copy of these notes was sent to
each of the parties after the award had been
made.
The test to be applied is whether , upon a
proper construction of the interim award ( which
includes the attached reasons ) the arbitrator
intended that the notes of evidence and/or
exhibits were to be treated as forming part of
the award itself . In Max Cooper & Sons Pty .
Ltd . v . University of New South Wales [ 1979 ) 2
N .S . W . L . R . 257 ( Privy Council ) arbitrators ,
during the course of an arbitration stated a case
for the opinion of the Supreme Court . On
receipt of the opinion the arbitrators resumed
the hearing and duly made an award .
Relevantly , the award stated before proceeding
to its conclusion:

1180-026
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“ AND we having stated a case for the
opinion of the Supreme Court upon the said
questions of law

AND the matter having been decided by the
Court of Appeal on appeal from the
Supreme Court wherein it was stated as
the opinion of the Court of Appeal that the
builder was entitled to recover from the
proprietor for loss or expense by reason of
increased wages resulting from delay
AND the Court remitted the stated case to
us with that expression of opinion
AND HAVING HEARD AND CON SIDERED the evidence adduced on behalf
of the respective parties
AND what was alleged by counsel

WE FIND ..."
At p . 264 their Lordships advised in the
following terms:
“ The preliminary question for their
Lordships is one of construction only and
construction of that document alone in
which the arbitrators purported to set out
their award . Did they by the actual words
they used in it make manifest their intention
to make it challengable , by incorporating in
their award , as a statement of the legal
reasoning which they had applied in reaching
their decision , those additional documents
mentioned in the narrative part of the award
from the perusal of which , propositions of
law might be extracted ? Reference in the
award to the existence of other documents is
of itself neutral ; it raises no presumption of
incorporation as part of the award . Unless
the intention to incorporate is clear , the
presumption , as their Lordships have
be
against
said ,
should
already
incorporation ." |My emphasis. ]

The manner in which the arbitrator refers to
the minutes of the preliminary conference as
part of the general introductory paragraphs to
the reasons for the interim award make it clear
that he did not intend to incorporate those
minutes, or the notes of evidence as part of the
award . The preliminary conference is referred
to as part of the background which led to the
arbitration hearing . The reference to the
minutes of that conference forms no part of the
legal reasoning applied by the arbitrator to
make his award . Even if the arbitrator intended
© 1991 CCH International
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the minutes of the preliminary conference to be
incorporated in his award those minutes , at
most , show no more than it was the then
intention of the arbitrator to annexe the notes of
evidence to the award . There is nothing in the
words of the award to indicate that he had such
an intention at the time it was published. The
following statement in the advice of the Privy
Council in Max Cooper v . University of New
South Wales ( supra ) at p. 263 is entirely
apposite to describe the reference relied upon
by the applicant 's junior counsel :
“ Up to this point in the award the language

used is that of historical narrative rather than
that of ratiocination ; there is nothing in
these paragraphs to suggest that the
arbitrators intended thereby to expound to
the reader of them the actual reasoning on
which their finding contained in the
succeeding par . ( i ) was based , or to do
anything more than to give an objective
account of what had happened in the
reference leading up to the award . ”

With respect to the applicant 's submission
that , by incorporation , the award included the
final submissions of the parties and the
pleadings , junior counsel for the applicant
relied upon no specific passage in the reasons.
On a careful reading of the whole of both
awards it is abundantly clear that the arbitrator
evidenced no intention to incorporate either of
these documents as part of the award . There
was no reference to those documents as part of
the legal reasoning for the awards made .
Accordingly , on the preliminary question , I
rule that the notes of evidence and the exhibits
referred to therein , the final submissions of
parties and the pleadings do not form part of the
award . This leaves only the question of whether
the two contracts or parts of them are
incorporated into the award .

Junior counsel for the applicant relied
heavily on a passage in the judgment of
Menzies J . in Tuta Products Pty . Lid . v .
Hutcherson Bros . Pty . Ltd . ( supra ) at pp . 264,
265 . As in the Max Cooper case , the arbitrators
in Tuta Products sought and obtained an
opinion from the Supreme Court . In their award
they recited that they had obtained an opinion
from the Supreme Court by stating , “ We find
in conformity with the said judgment of the
Supreme Court as follows ... ” . In the Max
Cooper case their Lordships said that the terms
Doyles Dispute Resolution Practice — Asia
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in which the opinion of the Supreme Court is
referred to in the Tuta Products case are
significantly different from those before the
Privy Council . The difference is clear . In the
Max Cooper case the arbitrators stated no more
than the fact that a case had been remitted to
the Court and a specified answer obtained . In
the Tuta Products case the arbitrators expressly
said that their finding was in accordance with
the judgment of the Court thereby impliedly
incorporating that judgment into the award . In
the passage in the Tuta Products case relied
upon by counsel for the applicant , Menzies J .
said :

of the cases cited it is said that ,
where an award is seen to be based upon the
effect of a contract or other document , that
document is incorporated in the award for
the purpose of determining whether or not
error of law appears upon the face of the
award . From this way of stating the matter I
am not concerned to differ . The point can ,
however, be stated differently by saying
that , if it appears from the award itself that
it is based upon a proposition of law , the
court is not confined to the award to
determine whether or not that proposition is
in error. ”
“ In some

That statement is in conformity with the advice
of the Privy Council in the Max Cooper case .
The critical words are , “ if it appears from the
award itself that it is based upon a proposition
of law ” . No doubt , some of the cases to which
his Honour was referring are those set out in
para . 4 in the judgment of Smith J . in
Gianfriddo v . Garra Constructions Pty . Ltd .
( supra ) cited above . Smith J . summarised the
effect of these cases by the general expression
that if the decision is expressed [ my emphasis ]
to be based upon the wording of a specified
clause of a contract the clause is incorporated .
It is necessary to examine the cases that his
Honour referred to. The first is Absalom ( F .R . )
Ltd . v . Great Western ( London ) Garden Village
Society Ltd . [ 1933] A .C. 592 . In this case their
Lordships made it clear that there is a
distinction between cases where disputes are
referred to an arbitrator in the decision of which
a question of law becomes material and cases in
which a specific question of law is referred to
an arbitrator . The present matter falls within the
former category . In such cases , prior to the
passage of the 1979 Arbitration Act , ( U . K . ) the
Court could interfere if an error of law
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appeared on the face of the award but in the
latter cases no such interference was possible
on the ground that the decision upon the
question of law was erroneous. In Absalom the
relevant passage in the award is as follows:
“ I award and judge that having regard to the
provisions of Clause 30 of the said
conditions providing that the contractors
should be entitled upon the valuation of the
surveyor and under the certificates to be
issued by the architect to the contractors
within the period in that clause mentioned to
payment by the employers from time to time
by instalments when in the opinion of the
architect actual work to the value of £ 1 ,000
had been executed in accordance with the
contract at the rate therein provided the
architect had up to the said 11 th day of
March , 1929 , issued to the contractors
certificates in accordance with the terms of
the contract . ”

With respect to that passage Lord Russell of
Killowen said at p . 611:
“ There still remains the question whether

this error of law is apparent on the face of
the award . I think it is. The award recites
the contract and refers in terms to the
provisions of Condition 30 . Condition 30
accordingly is incorporated into and forms
part of the award just as if the arbitrator had
set it out verbatim and had then proceeded
to state the construction which he placed
upon it . "
The next case referred to in Gianfriddo by
Smith J . is Arcos Ltd . v . London and Northern
Trading Co . Ltd . ( 1933 ) 45 Lloyd 's Rep . 297 .
In this case the Court of Appeal held that a
reference to a clause in a contract by its number
and a statement that there had been a breach of
that clause was sufficient to incorporate that
clause in the award .

For present purposes, the effect of the cases
to which I have referred is that where an award ,
expressed to be based wholly or in part on a
proposition of law , refers to another document ,
either wholly or in part , in terms which show
that such document or part of the document
forms part of the reasoning for the proposition
of law , that document or part thereof is
incorporated into the award .
In his reasons for the interim award under the
heading “ Contract Conditions Requiring
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Interpretation " the arbitrator stated ( p. 13 ) ,
“ The following clauses therefore are those I
have decided require interpretation ".

In this section of the reasons for the interim
award , the arbitrator discusses in detail eight
clauses in the General Conditions of Contract
and parts of its annexure. The general
of
an
comprise
conditions
contract
interpretation clause , 25 numbered clauses and
an annexure . Although the award discusses
only eight clauses and part of the annexure it is
clear from the terms of the discussion that the
arbitrator had regard to the whole of the general
conditions of contract as part of the reasoning
process used to arrive at the conclusions
reached with respect to the clauses to which he
specifically referred . For example: “ After a
careful study of this contract I have arrived at
the conclusion that standard conditions for
extensions of time allowances cannot be read
into this contract" ( p . 22 ) , “ I have found
nothing in the contract conditions to indicate
that ‘in writing' means a specific letter with
a direct description of any particular claim "
( p . 27 ) and “ this contract does not require the
contractor to provide quantities ... ” ( p . 28 ) .
The references to the whole of the general
conditions of contract and its annexure are such
that , applying the principles of law set out
earlier , the whole of this document is
incorporated in , and forms part of the interim
award .
In addition to the general conditions of
contract there are six special conditions of
contract . No counsel made any oral submission
with respect to references in the award to the
special conditions but , by agreement , after the
hearing, I received a document from both sides
headed “ Agreed as Specifically Referred to"
[ in the award ] . In this document els. 1.02 and
1.06 of the special conditions are said to be
referred to at pp . 55 and 50 respectively , of the
reasons for the interim award . Clause 1.02 is
the Rise and Fall clause . It specifies a formula
for the calculation of the Rise and Fall
allowances . With respect to the Rise and Fall
claim the arbitrator said ( p . 55 ) that the method
of calculation “ is quite explicit so far as
arithmetic is concerned . What is not clear is the
starting date for the calculations and the period
over which the calculations are to apply ” .
Special Condition 1.02 includes as part of
the calculation for Rise and Fall claims an
“ initial labour cost index ” . The condition
© 1991 CCH International
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defines this index by reference to “ the date
upon which tenders closed ” . According to the
award , there was no “ formal tender date ” but
the final price offer was made on 30 October
1989 and on this basis the arbitrator applied
that date as the date upon which tenders closed .
The award specifically refers to Special
Condition l .02 and quotes ( erroneously ) from
it , “ the month for which tenders closed ” . The
form of expression in the award indicates that
the words used in Special Condition l .02
formed part of the legal reasoning which led to
the conclusion that those words were a
reference to the date the final price offer was
made . Accordingly Special Condition l .02 is
incorporated into the award . The position with
respect to Special Condition l .06 is different . It
is not specifically identified by the arbitrator.
Its operation is referred to in passing ( p . 50 )
and not in terms which indicate that the words
of this Special Condition formed any part of
any legal reasoning .
The second agreement , made between the
parties on 16 April 1986 , is referred to in the
award at the end of the section headed
“ Contract
InterRequiring
Conditions
pretation ” in the following terms at p . 30:
“ 4.2 The Second Agreement
Clause 4 of the Second Agreement states
that ‘any claims arising after the 15th day of
April , 1986 will be determined in
accordance with the terms of the contract as
amended hereby ' . This statement is
satisfactory proof that the original contract
conditions have not been discarded in favour
of the Second Agreement but some have
been amended . Most of these amendments
relate to changes in completion dates and
the guaranteed maximum price but also
cover other important provisions involving
damages.
So long as the first agreement is current the
way is open for the Claimant to recover
extra costs arising from valid variations and
extensions of time , if they any longer have
significance. In addition there is extra
provision in relation to industrial unrest not
provided for originally .
There is no provision in the Second
Agreement related to site allowance cost
recovery however .
I have already interpreted the liquidated
damages provisions as they apply to the
Doyles Dispute Resolution Practice — Asia
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Second Agreement in paragraph 4.1( 4)
above so that there is no need to reiterate
these here . ”

It is appropriate to refer to the following
passage from the judgment of Windever J . in
Tuta Products ( supra ) at p . 266:
“ The question is not so much one of literal
form as of substance . When , as here , a
document is referred to in an award the
question is , adopting the words of Sellers
L .J . that I have quoted , whether it was
intended by the arbitrators to be regarded as
forming part of their reasoning for the
conclusion . ”
The reference to the second agreement falls
in the same category as the reference to the first
agreement . The terms of both referrals evidence
an intention to incorporate both agreements into
the award as part of the legal reasoning on
which the award is based .

No separate oral submission was made with
respect to the incorporation of the Outline
Elemental Specification or Schedules AD ,
A and B of the claimant 's Further and Better
Particulars of Claim . However , in the
document referred to earlier and handed in after
the conclusion of the hearing , both are
mentioned as having been referred to at
identified pages in the award . The page
references given are incomplete . However with
respect to the Schedules of the Particulars of
Claim the position is quite clear . There is
nothing in any of the references to those
Schedules in the award to suggest that they are
intended to be incorporated as part of the legal
reasoning applied by the arbitrator to reach his
decision . The Outline Elemental Specification
is a different matter. According to the award it
is a critical document . It is first referred to at
p . 5 under the heading “ Nature of the Contract
and its Works ” as being “ brief in the
extreme ” . The arbitrator went on to observe
that its brevity was such that “ it was inevitable
that dispute [sic ] would arise between the
Parties before completion could be achieved ” .
On the next page the arbitrator went on :

•Pacific

“ ... another major problem arose over the
final interpretation of the elemental
specification . The Contract called for a
detailed design brief to be prepared before
architectural work started in detail and this
was not done. As a result there were
continual complaints by the Claimant that he
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was being asked to do work never intended
at tender stage ."

He concluded with the opinion that arguments
over the interpretation of the Outline Elemental
Specification produced continual dispute and
were the prime cause of the arbitration .

On the following page he referred to this
specification again , observing that its brevity is
responsible for the major part of the claimant 's
claims.
When discussing the interpretation of
cl . 4.1 (e ) of the general conditions of contract
( variations) under the heading “ Contract
Conditions Requiring Interpretation ' the
arbitrator said this about the Outline Elemental
Specification :
'

The Outline Elemental Specification is also
referred to on a number of occasions in the
section of the award headed “ Consideration of
the Individual Claims and Counter-Claims" .
Notwithstanding the importance of this
document and the frequent references in the
award to it I have reached the view that those
references disclose no intention by the
arbitrator to incorporate that document into the
award , nor do they show that it forms part of
the reasoning for any proposition of law .

I determine the preliminary question as
follows:
The award of the arbitrator published on 30
November 1988 comprises:
( i ) Four pages of the award .
( ii ) The attached 80 pages of reasons for

“ Major problems arose on this contract over
variations which have been the prime cause
of this dispute .

Firstly , as this was a design and build
project , the problem was to determine what
was a variation . This was made especially
difficult because the offer was made using
minimal information about the project as
described in the Outline Elemental
Specification , ( OES ) .
Secondly , no client ' s brief was ever
produced which would overcome many of
the weaknesses in the Outline Elemental
Specification , and , ... "

the award .
( iii ) The general conditions of contract
and its annexure .

Special conditions of contract
numbered 1.02 .
( v ) The second agreement made on 16
April 1986 .
( iv )

The award of the arbitrator dated 15 January
1989 comprises seven pages all published
simultaneously .
I will hear counsel with respect to the
manner in which the remaining issues should be
determined .

[1( 80-027 ] PROMENADE INVESTMENTS PTY LTD v STATE OF NEW SOUTH WALES
Supreme Court of New South Wales
Judgment delivered 20 June 1991
Full text of judgment below

—

—

—

-

—

Error of law —
Leave to appeal
Arbitration — Judicial review of arbitral awards
“ Manifest" error of law
Investor and Government involved in a leasing agreement
Legislation enacted
Government seeking to resume the property subject to the lease
Arbitrator determining investor ' s compensation
referring the mater to arbitration
New judicial review provisions
Investor seeking leave to appeal against the award
Whether the new provisions apply
enacted prior to the handing down of the award
Whether leave to appeal should be granted — What constituted a reviewable error
Commercial Arbitration Act 1984 ( NSW ) , sec 38 .

—

—

—

—
—
—
—

An investor was a party to a long- term leasing arrangement with the Government . The
property was subject to a number of development and planning restrictions . The Government
wished to resume the site and commenced proceedings for possession alleging breaches of the
agreement by the investor .

H80-027

© 1991 CCH International

3-9- 91

Promenade Investments Pty Ltd v State of NSW
(1991) 1 ADRD ( Asia •Pacific) 1)80-027

80,531

The court action came to an end when the Government enacted legislation which
effectively returned the property to the Government. The legislation also provided a
mechanism under which the investor would be compensated .
The legislation provided that compensation was to be assessed by an arbitrator with
reference to the “ market value ” of the investor 's leasehold interest. By operation of the
legislation the terms of the Commercial Arbitration Act 1984 ( NSW ) ( “ the Act ” ) were to apply
to the arbitration , except for a number of provisions dealing with the identity of the arbitrator.
The arbitrator handed down an interim and final award which provided the investor with
substantially less compensation than it had claimed .

Subsequently, the investor commenced an action seeking leave to appeal against the
arbitrator's award . The investor claimed that the arbitrator had made errors of law in the
award regarding the assessment of compensation . The investor submitted arguments for both
the leave to appeal and the actual appeal at the same time.

Before the arbitrator handed down his interim and final awards there was an amendment
to the Act. The amendment altered the requirements which needed to be established if a party
wanted the court to grant leave to appeal against an award on a question of law.

-

The new provision required that in addition to showing that a determination of the
question of law could have substantially affected the rights of one or more of the parties, a party
seeking leave had to show that there was a “ manifest error of law on the face of the award ” .
The issues for the court were whether the new' law applied and if it did , what were the
requirements that needed to be met to permit the court to grant leave to appeal. Also, should
the court modify its approach because the arbitration was not consensual.

Held: application dismissed .

.

1 The award was brought into existence conformably to the amended Commercial
Arbitration Act 1984 ( NSW ). Therefore the resultant award was to be subjected to judicial
supervision in accordance with the provisions of the amended Act.
2. The investor’s desire to argue both the application for leave and the actual appeal at the
same time must be declined as it was entirely inimical to the purposes of the C ommercial
Arbitration Act.

3. Under the “ old ” law the New South Wales Court of Appeal had found *hat the
discretion provided by the Act to grant leave to appeal on a question of law was to be exercised
after considering all the circumstances of the case. ( Qantas Airways Ltd v Joseland & Gilling
( 1986) 6 NSWLR 327, discussed . )
4. Through the “ new ” law it was clear that the legislature intended to reject the broad
discretionary approach prescribed by the judgment in Qantas. The amendment represented an
obvious desire to tighten up and further restrict the scope for judicial supervision of arbitral
awards. The amendment also adopted the philosophy of the English courts that an application
for grant of leave should be so strong and so apparently compelling that a fairly rapid
examination should disclose that the requirement of the Act, as amended , had been satisfied.
5. To determine if a manifest error on the face of the award had occurred attention must
be focused on w hat appeared “ on the face of ” the award instead of “ arising out of the award ” .
The error which was required to permit Heave to appeal was required to be of a certain quality,
the error must be perceived in the award on a mere reading of the award without the benefit
of adversarial argument. The error must be so obvious or so perceptible to the Judge as to be
manifest. ( Pioneer Shipping Ltd v BTP Tioxide Ltd ( the Nema ) 1982 AC 724, discussed.)

6. In the present case the principles which the arbitrator applied were the ones conceded
to be applicable. The arbitrator applied them to the facts as he found them. Whether those facts
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were correctly found or not was once again not a question which arose for consideration.
Finally even if there was an error of law it was not manifest .
7 . There was no need for the Court to modify its approach as the Act allowed no room for
discretion . Although it was more important than ever for the courts to maintain the right of
citizens to approach the courts for relief against governmental action. Parliament was the
ultimate arbiter and it had spoken in clear terms. Finally , the arbitrator was the former Chief
Justice of New South Wales.
[ Headnote by the CCH INTERNATIONAL LEGAL EDITORS ]
BW Raymond QC with RA Sackville ( instructed by Aubrey F Crawly & Co ) for the plaintiff .
K Mason QC , Solicitor-General with JB Maston ( instructed by HK Roberts, Crown Solicitor ,
for the defendant .
Before: Rogers CJ Comm D .

Rogers CJ Comm D: The plaintiff seeks
leave to appeal against an Award delivered by
Sir Laurence Street . The plaintiff claimed from
the defendant for its resumption of the lease of
Luna Park compensation of $23 million and
interest . The Arbitrator awarded $4 million .
The plaintiff submits that the difference is
explicable only by the errors of law into which
according to it , the Arbitrator allowed himself
to fall .
The arbitration
In 1989 the plaintiff was the sub- lessee of the
Luna Park site . Like the Arbitrator, it will be
convenient , if slightly inaccurate , if I refer to
the sub- lease and to the parties to it as though it
were the lease. The term of the lease was 30
years commencing 15 July 1981 . The lessor
was “ The Minister for Lands for and on behalf
of Her Majesty Queen Elizabeth II". The lease
required the plaintiff to operate Luna Park as an
amusement park . The lease did not permit
commercial , tourist style or hotel use of the
site . The greater part of the site was zoned
under the North Sydney Planning Scheme
Ordinance for “ Recreational Purposes ” . This
did not in terms permit commercial , tourist
style , or hotel development at the site either
with , or without , the consent of the North
Sydney Council . Two small portions of the site
could be commercially developed with the
consent of the Council , but the Arbitrator found
that there was no prospect of either the
Council , or the Land and Environment Court ,
on appeal from the Council , granting such
consent .

On l September 1989 the Minister for State
Development gave formal notice to the plaintiff

H 80-027

requiring it to comply with certain provisions of
the lease and requiring it to remedy certain
alleged breaches. The notice concluded with an
assertion that failure to comply with the notice
would entitle the lessor to forfeit the lease and
to take possession of the site. The lessor
purported to determine the lease as and from 5
June 1990 based on the failure of the lessee to
comply with the September notice . Thereupon
proceedings were commenced by the lessor for
possession and by the lessee for a declaration
that the lease had not been validly determined ,
or alternatively , for relief from forfeiture . The
various proceedings came to an end when , with
bipartisan support , the Parliament of New
South Wales passed the Luna Park Site Act
1990 Cthe Site Act ” ).
The Site Act was assented to on 28
September 1990 and in part came into operation
on the date of assent and in part on 12 October
1990. The long title of the Act is “ An Act to
return the Luna Park site to the people of New
South Wales and to provide for its future
management ; to deal with the payment of any
compensation which may be payable to a lessee
of the site; to repeal the Luna Park Site Act
1981 ; and for other purposes” . Section 3
specified the object of the Act to be “ to return
the Luna Park site to the people of New South
Wales and to ensure that Luna Park and the
associated harbour foreshore remain available
and accessible for the enjoyment of the people
of New South Wales” . By s 5 the land
comprising the Luna Park site was vested in the
Crown freed from all other interests and was
dedicated under the Crown Lands Act 1989 for
the purposes of public recreation , public
amusement and public entertainment . By ss ( 2 )
© 1991 CCH International
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on the commencement of the section the Luna
Park lease was specifically terminated or taken
to have been terminated . Part 4 of the Act
established a scheme for compensation . Section
9 prescribed that , except as provided by the
Part , no person was entitled to make , or to
proceed with , any claim against the Crown
arising before 6 June 1990 in respect of any
matter relating to the site , or the lease and any
such claim , or demand , was extinguished by
the Act . Section 10 provided for compensation
to be claimed from the Crown in relation to the
determination of the lease . Section 11 provided
that “ the maximum amount of compensation
that the lessee is entitled to receive (apart from
any compensation determined under Section
14) is the market value, immediately before 6
June 1990 , of the estate or interest under the
Luna Park lease of the lessee '. Subsection ( 2 )
required the Arbitrator, in assessing the amount
of compensation , to have regard to the
enumerated matters in relation to the lease .
Section 12 provided for the appointment of an
Arbitrator for the purposes of the Act . Section
17 read as follows:
*

“ ( 1 ) Except as provided by this Act or the
regulations, the Commercial Arbitration Act
1984 applies to and in respect of any
arbitration under this Act as if the lessee and
the Minister were parties to an arbitration
agreement .
( 2 ) Part 2 ( except section 9 ) of
Commercial Arbitration Act 1984
sections 24, 25 , 26, 44 and 45 of that
do not apply to or in respect of
arbitration under this Act . "

the
and
Act
any

On 12 October 1990 Sir Laurence Street was
appointed Arbitrator pursuant to the provisions
of the Site Act . The Arbitral Hearings
commenced on 18 October .
On 13 December 1990 assent was given to
the Commercial Arbitration ( Amendment ) Act
1990 ( “ Amendment Act") . By s 2 the
Amendment Act was to commence on a day
appointed by Proclamation . In due course 25
January 1991 was proclaimed as the date of
commencement . I shall return to the provisions
of the Amending Act in due course .

The Commercial Arbitration Act 1984 and the
Amendment Act

On 8 April the plaintiff instituted two
separate actions in the Commercial Division of
the Court . The Summons in the first of those
proceedings sought leave to appeal against the
Arbitrator’ s Award . The Summons in the
second action was the actual Appeal . On 26
April 1991 when the two actions came before
me for directions I was asked to stand both
proceedings over and it was intimated that the
parties desired to argue both the application for
leave to appeal and the appeal at the same time.
I declined to accede to this course because in
my view it is entirely inimical to the purposes
of the Commercial Arbitration Act 1984 ( “ the
Arbitration Act"). The reasons for this
conclusion will become clear later in this
judgment .
The first matter to arise for consideration on
the application for leave to appeal is the very
important question whether it is to be
determined by application of the provisions of
the Arbitration Act or of the relevant provisions
of the Amendment Act . The provisions of the
Amendment Act are crucially different from the
provisions of the Arbitration Act as construed
by the Court of Appeal .
The Arbitration Act was enacted by the
Parliament of New South Wales at much the
same time as similar legislation was passed by
other Australian State Parliaments, except
Queensland . This was done in an agreed
attempt to achieve uniformity in the field of
Arbitration throughout Australia. It was an
acknowledged objective of the legislation to
restrict the supervision and review by the
Courts of arbitral procedures and of awards.
Relevantly for present purposes section 38( 1 )
provides that courts have no jurisdiction to set
aside or remit an award on the ground of error
of fact or law on the face of the award . By
subsection (4) jurisdiction is conferred on the
Supreme Court to hear an Appeal either with
the consent of all the other parties to the
arbitration agreement or, subject to any
agreement by the parties precluding it , with the
leave of the Court . Subsection ( 5 ) of the
Arbitration Act provided as follows:

On 11 February 1991 the Arbitrator delivered
an Interim Award and on 12 March the Final
Award .
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( a ) shall not grant leave under subsection
(4)( b ) unless it considers that , having
regard to all the circumstances, the
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determination of the question of law
concerned could substantially affect the
rights of one or more of the parties to the
arbitration agreement ; and
( b ) may make any leave which it grants
under subsection ( 4 )( b ) conditional upon
the applicant for that leave complying
with such conditions as it considers
appropriate . "
Some courts in Australia construed
subsection ( 5 ) as constraining the Court , in
considering applications for leave to appeal , to
exercise their discretion in accordance with the
principles laid down by the House of Lords in
Pioneer Shipping Ltd v BTP Tioxide Ltd ( The
Nema ) 1982 AC 724 and Antaios Campania
Naviera SA v Salen Rederierna AB ( The Antaios )
1985 AC 191 . However in Qantas Airways Ltd
v Joseland & Gilling & Anor ( 1986 ) 6 NSWLR
327 , the New South Wales Court of Appeal
held that the discretion conferred by subsection
(5 ) was to be exercised after considering all the
circumstances of the case . Distinguishing The
Nema the Court said ( p 333 ) “ We are not
convinced that the statements of Lord Diplock ,
based as they are on a different background are
applicable to s 38 of our Act . The matters to
which Lord Diplock refers are important factors
in determining whether leave should be given .
But the exercise of discretion conferred by s 38
does not depend on whether the claimant has
made out a strong prima facie case or fulfilled
the other requirements to which his Lordship
refers. It is a discretion to be exercised after
considering all the circumstances of the case " .
In March 1987 the Standing Committee of
Attorneys General requested a Working Group
to review the operation of the uniform
Arbitration legislation . The Working Group
reported in February 1988 . After pointing out
the differences in approach followed by various
Australian courts in relation to applications for
leave to appeal against awards , it pointed out
that one of the major objectives of the uniform
legislation was to minimise judicial supervision
and review of arbitrations. The Report went on
to point out that “ to hear substantive argument
on the merits of the appeal before deciding
whether or not to grant leave , would lead to
more awards being opened for review than if
The Nema guidelines applied and this would
detract from the finality of arbitral awards" . I
might interpolate that it was like considerations
that moved me to refuse to follow the course

1J 80-027

originally pressed on me by the parties . The
statement by the Working Party is a reflection
of the view originally expressed by Lord
Donaldson MR and recently echoed by Dillon
LJ in Geo gas SA v Trammo Gas Ltd ( 1991 ) 2
WLR 794. Dillon LJ said ( p 798 ):
“ The charterers , as they were entitled to,

renewed their application to this court for
leave to appeal against the order of Webster
J . , and the renewed application came before
Parker L. J . in open court . He adjourned the
application to a full Court of Appeal . That is
how it comes before us. He also directed
that the substantive appeal not follow
immediately after the hearing of the
application for leave , should leave be
granted . That is in line with the comment of
Donaldson L . J . in Babanaft International
Co . S . A . v Avant Petroleum Inc . ( 1982 ) 1
W . L. R . 871 , 881 , where he said :

we are to adopt a similar approach ( to
that in The Nema ) in considering whether
to grant leave to appeal from a decision
of the High Court , whether given under
section I or under section 2 , it would be
wholly inappropriate to allow the type of
prolonged adversarial argument which is
usually deployed where the application
for leave is to be followed immediately
by the hearing of the appeal if leave is
granted . ' "
‘If

The Working Group considered that if
were to be encouraged as a
settlement procedure and not as a ‘dry run ' for
litigation , a more restrictive criterion for the
granting of leave was desirable than that
applied by the Australian courts". As a matter
of policy , the Working Group agreed with Lord
Diplock ' s statement in The Nema (at p 743 ) that
“ the parties should be left to accept , for better
or for worse , the decision of the tribunal that
they had chosen to decide the matter in the first
“ arbitration

instance".

Party
In the result the Working
recommended that “ Section 38( 5 ) be expanded
to specify the circumstances in which a court
may exercise its discretion under s 38(4 ) to
grant an application for leave to appeal . In
particular , s 38( 5 ) should incorporate the
guidelines enunciated in The Nema and other
relevant authorities with the effect that leave
may only be given if an error of law is apparent
on the face of an award without hearing
© 1991 CCH International
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argument" . ( Emphasis added . ) The Working

Group

made
a
number
of
other
recommendations and these were incorporated
in the Amendment Act . In particular , the
Amendment Act provided in Schedule 1 (6 ) that
s 38(5 ) should be replaced by the following
provision :
“ ( 5 ) The Supreme Court shall not grant
leave under subsection (4 )( b ) unless it
considers that:

—

(a )

Having regard
the
to all
circumstances , the determination of the
question of law concerned could
substantially affect the rights of one or
more parties to the arbitration agreement:
and
( b)

formerly stood . For its part , the defendant
denied that s 17 of the Site Act directed an
arbitration pursuant to the provisions of an
immutable and unchangeable Arbitration Act
and called attention to the provisions of s 68 of
the Interpretation Act . That provides that , in
any Act , a reference to some other Act , extends
to the other Act as in force for the time being .
In answer to the plaintiffs second submission ,
the defendant pointed out that , by s 5( 2 ) , the
Interpretation Act applied to another Act except
insofar as a contrary intention appeared , either
in the Interpretation Act , or in that other Act . It
then pointed to the provisions of s 5 the
Amendment Act as demonstrating such a
contrary intention . Section 5 of the Amendment
Act provides as follows:

there is:
( i ) a manifest
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“ (1)
Subject to this section , the
amendments made by this Act apply in
relation to an arbitration agreement
( whenever made ) and an arbitration under
such an agreement .

error of law on the face

of the award ; or
( ii )

strong evidence that the arbitrator
or umpire made an error of law and
that the determination of the question
may add , or may be likely to add ,
substantially to the certainty of
commercial law . "

( 2 ) The amendment made by Schedule 1 ( 2 )
does not apply in relation to arbitration
proceedings that were commenced before
the commencement of that amendment .
(3)

Section 26 of the Commercial
Arbitration Act 1984 as in force before the
commencement of Schedule 1 ( 3) continues
to apply in relation to:

Does the 1990 amendment govern?

Mr Rayment QC for the plaintiff submitted
that the provisions of the Amendment Act
should be disregarded in determining the
application for leave to appeal which should be
dealt with conformably to the provisions of the
Arbitration Act s 38(5 ) as interpreted by the
Court of Appeal in Qantas. For its part the
defendant submitted that the terms of the
Amendment Act governed .
The plaintiffs submission rested on two
alternative bases. First , it was submitted that
the Site Act specified the Arbitration Act as it
then stood , as the solely applicable criteria .
Any change, amendment , or repeal of the
Arbitration Act made after the date of the Site
Act was to have no impact on the arbitration
that was undertaken pursuant to the instruction
of the Site Act . Alternatively , it was submitted
that the opportunity to apply for leave to
appeal , conferred by s 38(5 ) of the Arbitration
Act was a “ .. . right , privilege acquired ,
accrued ..." under the Arbitration Act and
therefore preserved by s 30 of the
Interpretation Act 1987 notwithstanding the
repeal of s 38(5 ) in the form in which it
Doyles Dispute Resolution Practice
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(a ) an order made under that section

before that commencement ; or
( b ) an application pending under that
section
immediately
before
that

commencement ."

To return to the plaintiffs first argument
reliance was placed upon the fact that s 17 of
the Site Act carefully nominated and
circumscribed the provisions of the Arbitration
Act which were to apply by excluding in terms
certain provisions which the Legislature
thought inappropriate. Was it to be thought in
such circumstances , asked the plaintiff
rhetorically , that whatever amendment the
Legislature might think appropriate thereafter
to make to the Arbitration Act should without
further ado and , whether appropriate or
otherwise to the arbitration pursuant to the Site
Act , become part of the applicable code in
relation to the arbitration . As it happened the
arbitration in question concluded within a
matter of months after the commencement of

•Pacific
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the Site Act . However there was no guarantee
of this happening and if the arbitration had
taken a considerable time it was quite
conceivable that substantial changes could be
made to the provisions of the Arbitration Act .
The plaintiff submitted that the Parliament had
carefully considered , in the Site Act , what
provisions of the Arbitration Act were
appropriate and , subject to any amendment of
the Site Act itself , that is where the matter was
to remain , whatever changes Parliament may
thereafter decide to make to the provisions of
the Arbitration Act . This argument is not
lightly to be rejected . However at the end of the
day I do not think that the argument ought to
prevail . The provisions of the Arbitration Act
which were excluded by s 17 ( 2 ) all relate to the
identity of the arbitrator . The power of the
Court to remove the arbitrator , or to appoint a
new arbitrator, was excluded as were related
provisions which all impacted entirely on the
identity of the person appointed to make a
determination of the compensation payable
under the Site Act . Clearly the Government
was determined to retain in its own hands the
ability to control the identity of the arbitrator . It
was simply for that purpose that Parliament
excluded certain provisions of the Arbitration
Act . Beyond that s 17 of the Site Act accepted
the provisions of the Arbitration Act and s 68 of
the Interpretation Act gave the description
“ Commercial Arbitration Act 1984" an
ambulatory operation .
Nor do I think that the plaintiffs second , or
alternative , approach ought to be upheld . The
plaintiff relied on The Colonial Sugar Refining
Co Ltd v Irving ( 1905 ) AC 369 for the
proposition that at the time when the
Arbitration Act came into force it had an
accrued right to apply for and obtain leave to
appeal under s 38( 5 ) of the Arbitration Act . In
relevant respects the factual situation in the
present case replicated that in Irving . There the
decision against which leave to appeal was
sought and obtained had not yet been given ,
although of course the action was on foot when
the Judiciary Act 1903 came into force and
made the jurisdiction of the High Court
exclusive in the relevant respect . The question
posed by their Lordships seemed to assume that
there was an existing right of appeal rather than
an existing right to make an application for
leave to appeal . Lord Macnaghten delivering
the advice of the Board said ( p 372 ):
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“ It seems to their Lordships that the
question does not admit of doubt. To
deprive a suitor in a pending action of an
appeal to a superior tribunal which belonged
to him as of right is a very different thing
from regulating procedure. In principle ,
their Lordships see no difference between
abolishing an appeal altogether and
transferring the appeal to a new tribunal . In
either case there is an interference with
existing rights contrary to the well - known
general principle that statutes are not to be
held to act retrospectively unless a clear
intention to that effect is manifested . "
In Worrall & Anor v Commercial Banking Co
of Sydney Ltd ( 1917 ) 24 CLR 28, 31 the High
Court applied the decision of the Privy Council .
Accepting , for the purposes of discussion , that
the opportunity to seek leave to appeal was a
“ right or privilege" within the meaning of s 30
of the Interpretation Act , in my view , s 5 of the
Amendment Act ought to be held to manifest a
contrary intention to the applicability of the
section . Mr Rayment submitted that s 5( 1 ) of
the Amendment Act applied only to an
arbitration agreement , or an arbitration
thereunder , but not to a curial proceeding
which sprang from the arbitration or from the
making of an arbitral award . I do not think that
submission ought to prevail . What gives rise to
the curial proceeding is the arbitration under the
agreement resulting in an award . The
arbitration itself is clearly , except to the very
restricted extent excluded by subsection ( 2 ) ,
governed by the Amendment Act . Its product ,
the award is to be brought into existence
conformably to the Amendment Act . The
resultant award is to be subjected to judicial
supervision in accordance with the provisions
of the Amendment Act .
What does the 1990 Amendment Act require?
In my view then it is the provisions of the
Amendment Act which determine whether or
not leave to appeal should be granted . As far as
I know this is the first occasion that the
provisions of the amended s 38( 5 ) require
unusual
somewhat
The
examination.
phraseology and verbiage of the new s 38( 5 )
can only be understood in the light of the
legislative and judicial backdrop to the
provision . First , the amendment represents an
obvious desire to tighten up and further restrict
the scope for judicial supervision of arbitral
awards. Second , it adopts the philosophy of the
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English Courts that an application for leave
should not involve a major and lengthy
examination of the award but rather that the
argument for grant of leave should be so strong
and so apparently compelling that a fairly rapid
examination
should disclose
the
that
requirements of the Act have been satisfied .
Third , it is necessary to look at how the former
provision was construed and it will be clear
why the phraseology was adopted in order to
put to rest any doubt that there may have been
as to the correct approach to be made to an
application for leave.

It is clear that the Legislature intended to
reject the broad discretionary approach
prescribed by the judgment in Qantas. In my
view , the Legislature further intended to
overcome a latent problem in applications for
leave which had its genesis in the decision of
the English Court of Appeal in Universal
Petroleum Co Ltd v Handels Und Transport
GmbH ( 1987 ) l WLR 1178. There the buyers
sought to challenge an award on the basis that
two specific conclusions of fact could not have
been reached by any reasonable arbitrator . To
succeed in this challenge the buyers had to go
behind the award and refer , in some detail , to
the materials before the arbitrator . The primary
judge , and the Court of Appeal , held that
affidavit evidence setting out the material
before the arbitrator was inadmissible on an
application for leave to appeal . The Court of
Appeal said ( p 1189):
“ The reason for the abolition by subsection
( 1 ) of appeals and remissions for errors on

of the arbitration . The emphasised words are
entirely consistent with , and preserve , the
settled restrictions on challenges to primary
findings under the former system . The
power to order further reasons under
subsection ( 5 ) is limited to cases where it
appears to the court that " the award does not
or does not sufficiently set out the reasons ' .
In that event the court may order the
arbitrator ‘to state the reasons for his award
in sufficient detail to enable the court ... to
consider any question of law arising out of
the award' . We have again emphasised the
important words for present purposes . There
is no warrant for any order under this
provision unless it is apparent that there are
no reasons , or insufficiently detailed
reasons, to enable the court to consider a
question of law ‘arising out of the award ' .
But , to take the example of the present case,
this was not so here . In the passage which
we have quoted from the judgment , Webster
J said that there was ‘a material uncertainty
or ambiguity in paragraph 1 of the award ' .
But there is none; at any rate none which
arises out of the award . Such an allegation
can only rest on the extrinsic matters of
which the judge was told . But these were
inadmissible and irrelevant for the purpose
of the exercise of any jurisdiction under
section 1 of the Act of 1979."

Similarly in The Barenbels ( 1985 ) 1 Lloyd 's
Rep 528 Robert Goff LJ , giving the judgment
of the Court , said ( p 531 ):

the face of the award was that this was a
necessary part of the new system of filtered
appeals from reasoned awards which was
introduced by subsections ( 2 ) , (3) , (4 ) and
(5 ) . But for this abolition , it would have
been open to unsuccessful parties to
arbitrations to apply for the setting aside or
remission of all reasoned awards containing
any error on their face , and thus to
circumvent the filtering system . The
abolition under subsection ( 1 ) must be seen
in this context . It was in no way intended to
widen the jurisdiction to set aside or remit .
Under subsection ( 2) appeals are only
permitted ‘on any question of law arising
out of an award . . . \ and ‘question of law ’ in
subsection (4) has the same meaning . The
emphasised words are crucial . The question
of law must arise ‘out of the award ' , not out
Doyles Dispute Resolution Practice — Asia
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an appeal is to be brought , it must
in our judgment be based upon material
which is contained in the award and reasons
of the arbitration tribunal , and cannot be
based on extraneous evidence as is done
where , for example , it is sought to allege
misconduct on the part of an arbitrator . If a
party wishes to raise a point on an appeal to
the High Court , he should invite the
arbitration tribunal to make the necessary
findings in the award; if no such findings are
made , he can apply to the court for an order ,
under section 1 ( 5 ) of the Act , for further
reasons to be given , though he should not
expect the court to react enthusiastically to
such an application in a case of this kind ...
So the only subject matter which it was
proper for the judge to consider, with regard
to the appeal before him on a question of
law arising out of the arbitrators’ award ,
“ If such
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was the award itself which of course
included the reasons given by the arbitrators
for reaching their conclusion . On that
material , there was in our judgment no basis
for a contention by the buyers that there was
no evidence to support any finding of fact
by the arbitrators with regard to the nature
or effect of the proceedings in Qatar ."

Of course s l ( 5 ) of the English Act has no place
in the Australian legislation . Returning to
Universal Petroleum , the Court went on to say
( p ll 94 ):
“ In such cases extrinsic evidence is not
being used for the purpose of seeking to
obtain the reversal of an award by raising
questions of law which do not arise out of
the award . It is used in order to inform the
court about matters with which the arbitrator
in
has ex hypothesi failed to deal , which
should lead
the view of the respondents
the court to refuse leave to appeal , and/or to
remit under section l ( 5 )( b ) on the ground
that leave to appeal and /or remission could
in any event not lead to a different outcome
from the arbitrator’ s conclusion , and could
therefore not substantially affect the rights
of the parties . As at present advised it
therefore seems to us that the reasoning and
decision in the The Barenhels 1985 l
Lloyd ’s Rep 158 do not apply to
respondents who oppose applications for
leave to appeal and /or to remit by seeking to
uphold the award ."

—

—

In Warley Pty Ltd v Adco Constructions Pty
Ltd ( l 989 ) 5 BCL I 4 l Smart J followed the
approach in Universal . He did point out that
( p 147 ):
“ One area which troubles me is where the
arbitrator fails to deal with a substantial
point or body of evidence. I accept that the
arbitrator should give reasons for his
decisions on all issues which lead to
conclusions on liability or other major
matters in dispute on which leave to appeal
may subsequently be sought . If he fails to
do so , and this omission could substantially
affect the rights of the parties , it would be
anomalous not to grant leave to appeal on
the basis that the terms of the award reveal
no error of law . The question of law arises
out of the award
it does not deal with a
necessary matter .

—
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In construing the Statute the English Court
of Appeal focused upon the words ‘arising
out of an award ' and the indications in the
Act of the finality which the award is to
have. It is not wholly satisfying or sensible
that a respondent can support an award by
referring to evidence , materials and issues
with which the arbitrator did not deal to
show that the respondent would have
probably won on those thereby leading to a
refusal of leave while an applicant cannot
refer to such matters to show that if those
matters had been determined he would or
may well have won . "

When the appeal from his Honour 's decision
came before the Court of Appeal ( 13 November
1988 not reported ) it was conceded that there
was some evidence to support the finding of the
arbitrator so that the Court did not have to
consider the adoption by Smart J of the
approach in Universal . Kirby P said ( p 25 ) that
the question was arguable. The other members
of the Court did not express any view on the
point .
Since 1988 a number of judges in this
Division have applied the reasoning in Warley .
In Graham Evans & Co Pty Ltd v SPF
Formwork Pty Ltd ( unreported 9 April 1991 )
Brownie J adopted the reservation in Universal
expressed in the second of the passages I have
quoted . The sub-contractor , who was in effect
the respondent to the appeal , sought to adduce
evidence of what had happened during the
arbitration , not for the prohibited purpose of
seeking to find an error in the arbitration as
distinct from the award , but rather for the
purpose of demonstrating that the findings of
the arbitrator , described by the contractor as
errors of law. were in truth not errors at all . His
Honour held ( p 5 ):
“ The attractiveness of this course , at least
in some cases , is obvious. To give a simple
example , if an appellant asserts that an
arbitrator committed an error of law , in that
the reasons for the award omit any reference
to some essential ingredient in the chain of
reasoning necessary to support the award , it
would be wrong to exclude evidence
showing that the matter not mentioned in the
arbitrator 's reasons was conceded on the
hearing of the arbitration . To exclude that
evidence would be to convert a correct
decision into one which would then be
presumed to be incorrect , and would impose
© 1991 CCH International
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upon the arbitration system a need for
arbitrators to frame their reasons for making
awards with a degree of formality which is
quite foreign to the spirit of the Act . "
The foregoing demonstrates that on the one
hand the restriction to errors “ arising out of the
award " may have occasioned difficulties and
perhaps injustice and on the other that the
discretion conferred by Qantas allowed too
many awards to come under scrutiny . It is in
that setting that the first gateway was
constructed to require manifest error on the face
of the award . In other words , under this limb
attention is now to be focused on what
appeared “ on the face of ' the award instead of
“ arising out of the award" . On the other hand ,
the error which was required to permit leave to
appeal to be granted was required to be of a
certain quality . In this connection it is useful to
remind oneself of the speech of Lord Diplock in
The Nema { supra ) which enjoyed the
concurrence of all of their Lordships. Lord
Diplock said ( p 742) :
Where , as in the instant case , a question of
law involved is the construction of a ‘one
off clause the application of which to the
particular facts of the case is an issue in the
arbitration , leave should not normally be
given unless it is apparent to the Judge upon
a mere perusal of the reasoned award itself
without the benefit of adversarial argument ,
that the meaning ascribed to the clause by
the arbitrator is obviously wrong . But if on
such perusal it appears to the judge that it is
possible that argument might persuade him ,
despite first impression to the contrary , that
the arbitrator might be right , he should not
grant leave; the parties should be left to
accept , for better or for worse , the decision
of the tribunal that they had chosen to
decide the matter in the first instance . . . For
reasons already sufficiently discussed rather
less strict criteria are in my view appropriate
where questions of construction of contracts
in standard terms are concerned . That there
should be as high a degree of legal certainty
as it is practicable to obtain as to how such
terms apply upon the occurrence of events
of a kind that it is not unlikely may
reproduce themselves in similar transactions
between other parties engaged in the same
trade , is a public interest that is recognised
by the Act , particularly in section 4. So , if
the decision of the question of construction
“

in the circumstances of the particular case
would add significantly to the clarity and
certainty of English commercial law . it
would be proper to give leave in a case
sufficiently substantial to escape the ban
imposed by the first part of section 1 ( 4 )
bearing in mind always that a super
abundance of citable judicial decisions
arising out of slightly different facts is
calculated to hinder rather than to promote
clarity in settled principles of commercial
law . " ( emphasis added )

The immediate relevance of his Lordship's
speech lies in the concept of perceiving an error
in the award on a mere reading of the award
even without the benefit of adversarial
argument . Although the benefit of such
argument cannot be discarded , under the first
limb , it is necessary that the error be so obvious
or so perceptible to the judge as to be manifest .
That is the primary test required to be satisfied
in the present case . I recognise that there may
be some difficulties in the working out of this
approach . It is an odd situation where Judge A
grants leave to appeal , on the basis of a
manifest error and yet , after full argument ,
Judge B dismisses the appeal . However if the
principle in The Nema is applied rigorously ,
that is the situation which has prevailed in
England for a decade .

I should perhaps mention that I have borne in
mind , in what I have said , the words of Smart J
in Abignano Ltd v Electricity Commission of
NSW ( 1987 ) 3 BCL 290 , 297 :
“ In construction cases it will often not be
possible in one-off cases to approach the
application for leave in the manner
suggested by Lord Diplock . In such cases
there are often extensive contractual
provisions , that is, the standard general
conditions of some length , the special
conditions , incorporated documents and the
specification . It is necessary to understand
the particular provisions in question , the
general nature and terms of the contract , and
the factual background . Without a
knowledge of these matters it is often hard
to assess the correctness of the award . * '

,
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The plaintiff is relying on the first limb of
s 38( 5 )( b ) in its application for leave to appeal .
In its written submissions the plaintiff stated
that on the Pointe-Gourde point it was relying
on the second limb of s 38 ( 5 )( b ) as well . No
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doubt due to my own deficiencies it never
became clear to me in precisely what way the
second limb furthered the plaintiffs case . Mr
Rayment provided me with no indication of
how it could be said that any determination of
the Pointe -Gourde argument may add , or be
likely to add , substantially to the certainty of
commercial law . The Pointe-Gourde principle
is settled and clear; the only question is one of
its application .

The award
The Arbitrator was required to determine the
amount which a hypothetical purchaser, on 5
June 1990 , would have paid for the plaintiff 's
leasehold estate with the view to putting the site
to its highest and best commercial use . The
Arbitrator proceeded to determine this amount
by considering the value to be placed on the
income earning potential of the site used as an
amusement park . The defendant contended that
this calculation would yield the compensation
payable to the plaintiff .

In its submissions to the Arbitrator the
preferred approach of the plaintiff was that it
was entitled to a further substantial amount ,
over and above the income earning potential ,
based on the concept of “ marriage value".
Against the possibility that its primary
submission did not find favour the plaintiff
submitted , in reliance upon the Pointe -Gourde
principle , that it was entitled to have
compensation determined on the basis that
commercial development would have been
permitted . The Arbitrator rejected both these
contentions . It is the grounds assigned by the
Arbitrator for these rulings that are relied on by
the plaintiff as errors of law manifest on the
face of the award .
Claim for ' ' marriage value ' ' increment
The concept of “ marriage value" seems to
be traceable to the decision of the English
Court of Appeal in Trocette Property Co Ltd v
Greater London Council ( 1974 ) 28 P & CR
408 . Megaw LJ explained it thus ( p 414 ):
“ The ‘marriage value ' arises because in the

normal way it would sensibly be anticipated
that the value of the two interests , merged ,
would be substantially greater than the sum
of the values of the two if each had to be
treated as continuing to be separate. The
most profitable and commercially sensible
use of the land would be not to leave it

f 80-027
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covered with a derelict cinema nor to do
minor repairs and improvements to that
derelict building so as to make it available
for use as a warehouse but to demolish the
cinema building and to rebuild , with the
shops on the ground floor and with
warehousing facilities above , for which , as
has to be assumed , planning permission
would have been given . The freehold
owner, however, or any purchaser from
him , could not begin the conversion of the
property to such profitable use for eleven
and a half years unless he were to obtain the
consent of the lessee , and the lessee or
anyone to whom he might sell his leasehold
interest , would not undertake such a
development so long as his right of
occupation of the land was limited to eleven
and a half years . So in their common
commercial interest , the owners of the two
interests, the freeholder and the leaseholder,
or persons having purchased their respective
interests, would be expected to make
arrangements with one another to enable the
combined interests, with the resultant
‘marriage value’ , to be exploited in a
commercially sensible way , with each of the
two taking his appropriate share of the
resulting added value ."
The plaintiff 's claim rested on the
proposition that , as at 5 June 1990 , it was
within the power of the defendant to free the
land from the constraints as to use imposed by
the lease as well as from the town planning
constraints . As a result , the defendant could
have developed the site in whatever way it
chose without any constraints whatever . On the
highest and best commercial development
approach the site would have been an extremely
valuable asset in the hands of the Government .
A hypothetical purchaser would on the
“ marriage value" approach have been willing
to pay a substantial amount to acquire an asset
that could be seen as a highly desirable
commercial proposition for the Government
( para 67 ) .
The Arbitrator was prepared to accept the
principle of marriage value as stated by Megaw
LJ . However , he considered that what followed
in the judgment of Megaw LJ was also
relevant . His Lordship said ( p 416 ):
“ No buyer in the open market is going to
offer to pay a price which takes into account
the leaseholder's share of the potential
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‘marriage value ' if that buyer knows that in
fact the freehold owner is either unable or
unwilling to do that which it is necessary for
him to do in order to create the ‘marriage
value ' . I see nothing in the legislation , apart
from the provisions of s 9 which have to be
considered under question ( 2 ) , which
compels or permits one to ignore , in
assessing compensation for the leasehold
interest , evidence of a fact which would be
known to the buyers in the market and
which would eliminate any question of
‘marriage value ' . The fact that this freehold
owner , the GLC , is no longer prepared to do
that which is necessary to create the
‘marriage value ' may be described as a
peculiar characteristic of this particular
landlord , but I see nothing in the rule which
enables it to be ignored on that account. It is
a fact which would indeed have affected the
value of the leasehold interest if it had been
offered on the open market by the claimant
on the relevant date ."

“ I do not consider that it can be right to take
into account , in making a valuation , the
actual intentions of the actual landlord . Take
the case where a site is ripe for development
but the landlord is a private person who has
evinced a firm intention never to sell his
freehold and never to allow building on it ,
with a tenant who would be glad to
negotiate a surrender with a view to
development . If the land were compulsorily
acquired the landlord would clearly be
entitled to compensation based on the value
of the site for development . It would be
wholly unreasonable that the tenant 's
compensation should not be on a similar
basis.
The total of the values of a lease and the
freehold reversion on that lease would not
necessarily be the same as the value which
the freehold would have if there were no
lease, but one would expect it to
approximate thereto .
( p 419 ) . . . it must

follow that the actual
intentions of the parties must be disregarded
since those intentions must depend on the
personal characteristics , prejudices and
eccentricities of the parties .

Lawton LJ took the same approach ( p 421 ):

“ It follows , so it seems to me , that any
prospective buyer would have made
enquiries about the prospects of the
freeholders co-operating . If no information
was available , he might well have inferred
that the freeholders would behave as most of
them do who have tenants on the tag ends of
leases , that is, by being co-operative with
the developers who have attractive
propositions to put forward . As againsl this ,
if a prospective buyer knew that the
freeholders would not be co-operative
because they wanted the site for their own
purposes and had no intention of either
accepting a surrender or granting a new
lease at the end of the term then the price
offered by the prospective buyer would be
on the basis of the value of the premises or
site for use for a limited period . In my
judgment , this is the common sense of the
matter . "

Mr Raymcnt submitted that the Arbitrator
was in error in adopting the approach of Megaw
and Lawton LJJ . In his view the correct
approach to be followed was indicated by
Cairns LJ , who dissented in principle although
not in the ultimate disposition of the appeal .
His Lordship was firmly of the opinion that
( p 418 ):
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If once it is accepted that the freeholder to
be considered is not the actual freeholder
but a hypothetical freeholder , l do not
consider that it can properly be taken into
account that the actual freeholder is a public
authority or that the reason for the decision
not to accept a surrender is not a personal
whim but is connected with a decision taken
by the freeholder as highway and planning
authority ."

I do not consider that the arbitrator was in
manifest error in following the majority
opinion . In the 25 years since the decision the
view of the majority in Trocette has not been
displaced or even doubted . It is by no means
clear to me why , in seeking to determine value
on the open market , reality should be deserted
in favour of fiction and a hypothetical
freeholder substituted for the actual freeholder.
The call is for determination of the " market
value" (Site Act s 11 ) . The market is not a
completely fictional place. It is one where any
buyer of the freehold would know the attitude
of the freeholder , the Government as found by
the Arbitrator . Not only was there no “ manifest
error" by the Arbitrator in following the
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majority in Trocette but for what it is worth I
consider that he was correct .
Next Mr Rayment complained of the finding
that the Arbitrator made in the application of
the marriage value principle . The Arbitrator
said ( para 71 ):
“ I am satisfied that no prospective buyer

would have purchased the leasehold on 5
June in anticipation that the government
would be prepared , in effect , to share with it
the enhanced commercial value of the site
that would flow from a negotiated surrender
of the lease to the government . It was
simply not on the cards that the government
would be interested in acquiring the
leasehold estate with a view to undertaking
a commercially advantageous project of
putting the site to its highest and best use. It
follows that I am of the view that the
‘marriage value ' approach is not appropriate
or permissible on the facts of the present
case . Any prospective purchaser would have
recognised that the government was driven
by public and political considerations and
not in any degree by commercial
considerations in relation to the Luna Park
site."
The plaintiff submitted that the Arbitrator
was in error in taking into consideration
"Government announcements and policy from
late 1989 onwards ( because they ) were a part of
the scheme underlying the resumption of the
Plaintiff s leasehold; and therefore required to
under the
Pointe Gourde
ignored
be
principle". I can best consider the submission
in the context of the claim under the
Pointe -Gourde principle . In saying this I make
it clear that I have fully absorbed Mr
Rayment 's complaint that according to his
submission the Arbitrator failed to discard from
his consideration the "scheme" grounding the
resumption when considering " marriage
value" .

-

Pointe -Gourde claim
A considerable amount of evidence was
adduced and the question has been extensively
dealt with by the Arbitrator as to the pressures
on the Government and announcements by the
Premier as to the future use of the site . In
reliance upon the Pointe-Gourde principle it
was said that the Arbitrator should have
disregarded this evidence. The principle has
recently been stated again in The State of
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Queensland v Murphy & Anor ( 1990 ) 64 ALJR
593 where the High Court said ( p 595 ):

was then said , by reference to
Pointe -Gourde Quarrying and Transport Co
Ltd v Suh- Intendent of Crown Lands ( 1947 )
AC 565 at 572 , and Housing Commission of
NSW v San Sebastian Pty Ltd ( 1978 ) 140
CLR 196 at 206 , that ‘restrictions on land
use ... maintained as a result of consultation
with the resuming authority ' must be
ignored for the purpose of assessing the
value of resumed land : see also Rugby
Water Board v Shaw- Fox ( 1973 ) AC 202 at
241 . Thus , in the view of the majority , it
was necessary to ask ‘whether ... , quite
apart from the resumption and the
representations of the National Parks and
Wildlife Service , the application for
rezoning would have been refused ' .

" It

The statement of principle by the majority in
the Full Court and the statement of the
are
inquiry
consequential
necessary
unexceptionable . One purpose of this
principle is to ensure that a resuming
authority does not employ planning
restrictions to destroy the development
potential of the land and then assess
compensation for its resumption on the basis
that the destroyed potential had never
existed : Melwood Units v Main Roads Cmr
( 1979 ) AC 426 at 434 . The principle applies
in cases where there is a direct relationship
between the planning restriction and the
scheme of which resumption is a feature and
extends to cases where there is merely an
indirect relationship, provided that the
planning restriction can properly be
regarded as a step in the process of
resumption: Housing Commission of NSW v
San Sebastian Pty Ltd , at 206-207 . "

The Court of Appeal put the same
proposition in different words in Wainwright v
Minister Administering the National Parks &
Wildlife Act ( unreported 25 September 1990 ) .
The Court said ( p 13):
"In our opinion there is no justification in

principle or authority for disregarding the
effect on land values of changes in planning
legislation or planning policy which do not
form part of the resumption process. The
assessment of compensation is intended to
arrive at ‘the money equivalent to the loss
( the owner ) has sustained by deprivation of
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his land , and that loss , apart from special
... cannot exceed what ... a prudent
purchaser would be prepared to give him ' .
Spencer v The Commonwealth ( 1907 ) 5 CLR
418 , 441 . Moreover in assessing what the
prudent purchaser would pay and the willing
but not anxious vendor would accept the
court must assume that both parties are
‘perfectly acquainted with the land and
cognisant of all the circumstances which
might affect its value , either advantageously
or prejudicially ' ( above at 441 ) . In the real
world knowledge of ‘all the circumstances
which might affect its value’ cannot in these
days leave out of account the effect of the
State ' s planning legislation on the existing
and future uses of the land and the
perceptions of the market as to how the
responsible authorities are likely to exercise
any powers or discretions they may possess
under such legislation to grant or withhold
development consent , or to alter the zoning
of the land . (See Royal Sydney Golf Club v
FCT ( l 957 ) 97 CLR 379 at 384-5 ... The
decision in Housing Commission v San
Sebastian Pty Ltd ( l 978 ) 140 CLR 196
stands as authority for the proposition that
the effect of zoning restrictions under
planning legislation is normally to be taken
into account in the assessment of
compensation . However, the imposition of
zoning restrictions for the first time , or an
alteration in existing restrictions should be
ignored in assessing compensation either;
‘where there is a direct relationship between
the restriction on land use and the proposed
establishment of the public works ( p 206 ) or
if the zoning was done with the intent or in
anticipation that the land would be resumed
for a purpose such as public reserve or if the
zoning was proposed or dictated by the
resuming authority ’ ( p 207 ) . In our opinion
therefore the trial judge was bound to take
into account changes in the zoning
restrictions and planning policy affecting
coastal lands generally in the area and in
particular such changes which affected the
lands the subject of the comparable sales
adopted by him as a basis of his assessment .
There is no such general principle as Dr
Woods contended for that general planning
‘blight’ resulting from planning restrictions
or government policy can be ignored in
valuing land for resumption purposes. On
the contrary the true [ sic ] , both on principle

’
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and authority , is that the effect of such
restrictions is to be taken into account unless
they were imposed as part of the resumption
process .”

damage

The plaintiff sought to argue that a scheme
underlying the acquisition of its leasehold
commenced in April 1989 and that accordingly
all the Government 's announcements and
actions subsequent to that date should have
been excluded by the Arbitrator for the
purposes of both the marriage value and
Pointe-Gourde claim . There is no argument but
that the Arbitrator applied the correct legal
principles. He said ( p 64 ) ‘‘in order for the
Pointe -Gourde principle to apply there must be
some satisfactory basis for discovering a link
between the planning restriction and the
subsequent resumption ” . After quoting from
two decisions of the High Court the Arbitrator
proceeded to apply the principles to the facts as
he found them . He concluded ( p 71 ):
‘‘The constraints in the leasehold remained

unchanged at all relevant times. The
recreational purposes zoning , with all the
constraints that that imposed on the major
portion of the site , remained unchanged at
all relevant times . The Government has not ,
by the statute determining the leasehold ,
destroyed a commercial development
potential that would have been reflected in
the market place. It has terminated the
ongoing income earning business of an
amusement park . ”

—
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Even if he had misconstrued the facts that
would not enliven either limb of s 38( 5 )( b ).
The assertion that the Arbitrator erred in failing
to find that the adverse Government
announcements and policy from November
1989 were part of a scheme underlying the
resumption does not in any event raise a
question of law . Even if contrary to all my
conclusions there was here an error of law it
was not ‘‘manifest ” .
The principles which the Arbitrator applied
were the ones conceded to be applicable. The
Arbitrator applied them to the facts as he found
them . Whether those facts were correctly found
or not is once again not a question which arises
for consideration and I have not sought to
examine the facts for myself . Finally even if
there be an error of law it is not ‘‘manifest ” .
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Interpretation of planning scheme
As something of a subsidiary point it was
submitted that the Arbitrator was in error in
holding that a residential hotel could not be
erected on the land zoned for “ recreational
purposes" under the North Sydney Planning
Scheme Ordinance , even where the hotel was
confined to patrons of “ an integrated
amusement park activity". In paras 20 -23
inclusive of the Award the Arbitrator rejected
the various ways in which this argument was
put . Apparently a great deal of evidence was
adduced by the plaintiff before the Arbitrator
and it was in the light of that material that the
scheme was interpreted . The zoning of
recreational purposes was, so far as the whole
Ordinance was concerned , confined to the Luna
Park area . The issue is not one calling for the
grant of leave to appeal . The point does not
satisfy the statutory criteria in s 38( 5 ) . There is
nothing in the approach of the Arbitrator, or his
reasoning, which discloses manifest error.

Discretion
There was one matter which has troubled me
greatly . The principles which Lord Diplock laid
down in The Nona were not part of the
legislation . They were considerations which
prompted the introduction by him and other
Lords of Appeal , of the legislation in the House
of Lords. One justification continuously
advanced by acknowledged experts in the field ,
most importantly by Lord Donaldson , for the
restrictive interpretation of the right of appeal is
that by the arbitration agreement the parties
accepted the arbitral procedure “ warts and

all " . In the present case the plaintiff was given
no choice . The Site Act deprived it the
traditional right of resort to the Courts and , like
it , or not , forced it to arbitration leaving it with
the very restricted opportunity for judicial
review . Did that fact call for any modification
in approach ? I doubt that it does for at least two

reasons.
First , unlike the English legislation , the
Arbitration Act by the Amendment Act , spells
out the criteria for grant of leave to appeal . It is
not something which a judge draws from the
history or intendment of the legislation as Lord
Diplock did . Second , it was the Parliament
that , with bipartisan support , prescribed
specifically , by the Site Act , the method for
ascertainment of the amount of compensation .
Today it is more important than ever that the
Courts maintain the right of citizens to
approach the Courts for relief against
governmental action . On the other hand the
Parliament is always the ultimate arbiter. Here
it has spoken in clear terms. Third , I cannot
overlook the fact that the Arbitrator is the
former Chief Justice of the State . Although
obviously sitting as an Arbitrator he afforded
the plaintiff a hearing by an independent as
well as a highly qualified legal mind . In other
words there was no need to accept any
“ warts".

Conclusion

For the foregoing reasons , the application for
leave to appeal is dismissed with costs. It must
also follow that the second Summons which has
been filed must be dismissed as incompetent .

[ H 80-028] THE COAL CLIFF COLLIERIES PTY LTD & ANOR v SIJEHAMA PTY LTD

& ANOR
Supreme Court of New South Wales , Court of Appeal
Judgment delivered 5 July 1991
Full text of judgment below

—

Agreements to negotiate — Enforceability of agreements
Alternative dispute resolution
Preliminary agreement
Parties executing preliminary agreement
to negotiate
Parties negotiating for a
providing for the negotiation of a joint venture agreement
Appellants withdrawing
number of years regarding the contents of the final agreement
from negotiations Respondents seeking to enforce negotiation agreement Trial Court
Appellants appealing
Whether there was a breach
enforcing negotiation agreement
of the agreement to negotiate — Whether agreement to negotiate enforceable .

—

—

—

—

—

—
—

—

Company A and its holding company ( the appellants ) and Company B and its major
( the respondents ) executed a preliminary agreement entitled “ Heads of

shareholder

H 80-028
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Agreement ” ( “ H of A ” ) which related to a proposed joint venture for a large mining
development.
The H of A provided that:

“ this document will serve to record the terms and conditions subject and upon which
Company A, Company B and Company B’s major shareholder agree to associate
themselves in an unincorporated joint venture . The parties will forthwith proceed in
good faith to consult together upon the formulation of a more comprehensive and
detailed Joint Venture Agreement ”

..

...

Negotiations concerning the settlement of the terms of the proposed joint venture
agreement occurred over the following years between the appellants and the respondents. The
appellants finally withdrew from negotiations.
The respondents treated the appellants' withdrawal as a repudiation of the appellants'
contractual obligations under the H of A. The respondents issued proceedings against the
appellants claiming damages for breach of contract

.

The respondents submitted , inter alia , that the H of A obliged the parties to negotiate a
joint venture agreement in good faith and that the appellants had breached their obligation.
The trial Judge upheld this submission and awarded the respondents’ judgment and
compensatory damages.

The appellants appealed to the New South Wales Court of Appeal . The appellants’ argued
that the H of A did not represent a concluded agreement between the appellants and the
respondents which the law would enforce

.

Held: appeal allowed .

1. Per Kirby P and Handley JA ( Waddell AJA ) concurring with Kirby P): The basic law
that is accepted by the High Court of Australia as part of the law of this country is that Courts
will not enforce an agreement to agree.

2. Per Kirby P ( Waddell AJA concurring ): That basic principle falls far short of resolving
the dispute presented by the present case upon which there is no clear binding authority by the
High Court or of this Court.
3. Per Kirby P ( Waddell AJA concurring): In some circumstances, a promise to negotiate
in good faith will be enforceable, depending on its precise terms. The approach to be taken in
each case depends upon the construction of the particular contract .
In some contracts it will be plain that a promise to negotiate is intended to be a binding
legal obligation to which the parties should be held . The clearest illustration of this class of case
is where an identified third party has been given the power to settle ambiguities and
uncertainties.
In other cases, the promise to negotiate in good faith will occur in the context of an

“ arrangement” which by its nature, purpose, context , other provisions or otherwise makes it
clear that “ the promise is too illusory or too vague and uncertain to be enforceable” .
4. Per Kirby P ( Waddell AJA concurring): This was not a case where an external
arbitrator was nominated to resolve outstanding differences. There were many such
differences at the time of the H of A and a number remained even three years later when
negotiations were finally broken off. A court would have been extremely ill equipped to fill the
remaining blank spaces and to resolve questions which three years of painful negotiations
between the solicitors for the parties had failed to remove. A court could not have, in this case,
appealed to objective standards or its own experience as it might have in filling a blank space
in a lease of domestic premises or a contract less complex or more familiar than one for a major
mining development.

-

—
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5. Per Handley JA: A promise to negotiate in good faith was illusory and therefore could
not have been binding.
6 . Per Handley JA: In any event , the arrangement in the H of A was “ subject to contract".
The intention of the parties therefore was that successful negotiations should not have resulted
in a binding contract unless and until it had been approved and executed .

IHendnote by the CCH INTERNATIONAL LEGAL EDITORS ]
Allen Allen & Hemslcy for the appellants .
William Walker Taylor Edwards & Smith for the respondents.

Before: Kirby P , Handley JA and Waddell AJA .
Kirby P: This appeal from Clarke J concerns
the enforceability of an agreement to negotiate
a complex coal mining joint venture “ in good
faith ". His Honour held that , in the
circumstances proved there was a legally
enforceable agreement which one party ,
walking away from it , repudiated . He held that
party liable to one of the respondents in the sum
of $1.2 million . The entitlement of the other
respondent followed logically , but has not been
quantified . From the judgment entered , an
appeal has been brought to this Court to test
Clarke J ’ s conclusion .
No binding authority of the High Court of
Australia or of this Court offered clear answers
to the issues raised by the appeal . Those issues
require consideration of basic questions of the
law of contract . Fortunately , that consideration
is illuminated by decisions in other common
law countries, some decisions on analogous
points in Australia and a great deal of academic
writing .
Mining companies sign heads of agreement
It is important , for an appreciation of the
course which Clarke J took , to examine in some
detail the relationship between the parties to the
proceedings . This is so because his Honour
acknowledged that it is a basic tenet of the
common law of contracts that courts will not
enforce an agreement to agree . The reason for
this reticence is not a dogged reluctance to give
effect to the promissory intention of parties. It
is rather a conclusion that , in such cases , the
parties have not sufficiently formulated an
intention , their agreement being inchoate and
never getting beyond negotiations. Scammell
and Nephew Limited v HC & J Gouston [ 1941 ]
AC 251 , 269 (CA ) . Before taking the serious
step of lending the authority of law to the
enforcement of an agreement , the law typically
insists that such agreement should be apt to

^
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constitute a legally binding bargain . Aotearoa
International Limited v Scancarriers A/ S [ 1985 ]
1 NZLR 513, 516. That is why final agreement
on the essential terms of a contract which a
party comes to law to enforce must be shown to
attract the aid of the courts. In 1857 Lord
Wensleydale said :
“ An agreement to enter into an agreement
upon terms to be afterwards settled between
the parties is a contradiction in terms . It is
absurd to say that a man enters into an
agreement till the terms of that agreement
are settled ."

See Ridgwav v Wharton ( 1897 ) 6 HLC 238.
277; 10 ER 1287 , 1313 ( HL ) . Clarke J was
well familiar with this long line of authority .
He referred to it . But it was in the detail of the
dealings between the parties that he felt able to
distinguish this case and to hold that the parties
had agreed in terms which were legally
enforceable . For the breach of that agreement
he held damages were recoverable . It is
therefore necessary , as his Honour did , to
examine the background of the dealings
between the parties .
Coal Cliff Collieries Pty Limited (CCC ) ( the
first appellant ) is a wholly owned subsidiary of
Kembla Coal and Coke Pty Limited ( KCC ) ( the
second appellant ). At all relevant times , KCC
was in turn controlled by the SCR group of
companies . They were undergoing a process of
“ Australianisation " in the sense that efforts
were being made to ensure that they ( and hence
the appellants ) were more than 50 % Australian
owned . By 1985 KCC was 48 % Australian
owned . The relevance of this level of
ownership explained , in part , the form of the
agreement towards which the parties were
negotiating .
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Bulli Main Colliery Pty Limited ( BM ) ( the
second respondent ) was the holder of a coal
mining authorisation application number A 38
in respect of an area of land in the Heathcote
district of New South Wales. Sijehama Pty
Limited (Sijehama ) ( the first respondent ) is the
major shareholder in BM . It in turn is
controlled by members of the Bowdler family .
Despite its appearance , “ Sijehama ” is not a
Japanese word but an acronym constructed
from the first names of the Bowdler children .
Negotiations for a joint venture between
CCC and BM began as long ago as 1976 for the
purpose of developing and mining the area
covered by application A 38 . But soon after the
commencement of the negotiations, three of the
Bowdler family were killed in accidents. The
result was disruption and delay in the
discussions. Mrs Bowdler replaced her husband
as a director of BM and Sijehama . She was
joined by Mr E Mosher and by Mr R Taylor ,
the respondents’ solicitor .

In the middle of 1980 , there was a renewed
interest on the part of the appellants in the
proposal for a joint venture . A number of drafts
of heads of agreement were submitted by
officers of CCC to Mr Taylor. Eventually the
document which is the centrepiece of the
litigation was executed by the four companies.
As Clarke J laconically observed:
“ Despite the fact that there had been much
discussion and many prior drafts, this
document was far from clear in its effect . ”

The Heads of Agreement ( H of A ) envisaged
the execution of a joint venture agreement
(JVA ) between the parties . No fewer than
fourteen drafts of the JVA were successively
prepared between October 1981 ( when the H of
A were executed ) and November 1985 ( when
the solicitors for the respondent cancelled the
agreement contained in the H of A , citing the
repudiation of the H of A by the appellants ) .
The negotiations were substantially carried out
between the solicitors for the parties . They
proceeded somewhat languidly . Various items
of dispute were given numbers and dealt with
by such reference . Many issues were resolved .
A high measure of agreement on the terms of
the envisaged JVA had been reached by
November 1985. As will appear, one of the
chief stumbling blocks in the negotiations ,
reflected in the correspondence , successive
drafts of the JVA and meetings between
Doyles Dispute Resolution Practice — Asia
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representatives of the parties was , item 47 . This
concerned the definition of a concept common
to the H of A and the JVA , namely “ nett profit
before tax ” ( NPBT ) . This concept was
important because , as will be seen , it was part
of a formula which determined a critical
projected moment in the operation of the JVA ,
viz “ Project Cash Break Even ” ( PCBE ) .
PCBE was defined in the H of A as:
“ That date on which CCC has recouped all
the expenditure incurred by it in constant
1981 terms , associated with or in any wayconnected with the [ JVA ] . “

Putting it generally at this stage , Mr Taylor for
the respondents endeavoured over some time to
persuade the representatives of the appellants to
accept a different definition of NPBT . This
item was important to the respective parties
because it affected the obligation of the
respondents to repay certain loan funds made
available to them by the appellants. It also
affected the date after which the JVA would
proceed as an operating venture , the parties to
it sharing capital , exploration , development and
operating expenditure and coal won in the
proportion 80% to CCC and 20% to BM ( H of
A , s 3( 2 )). Until PCBE, CCC was entitled
under the H of A to 100% of the coal won . It
also was required to bear 100% of the capital ,
exploration , development and operating
expenditure ( H of A , s 3( 1 ) ). Mr Tay lor , in his
negotiations for the respondents , sought to
persuade the representatives of the appellants
that , unless a different definition of NPBT were
adopted , PCBE would be delayed with serious
consequences for the respective rights of the
contracting parties.

This issue proved a sticking point in the
negotiations. There were many other issues still
to be determined ; but this was by far the most
important . On 12 August 1985 the solicitors for
the appellants wrote to the solicitors for the
respondents suggesting that “ a failure to
negotiate the agreement as foreshadowed by the
[H of A ] is now inevitable ” . This letter
prompted a response on 16 August 1985
whereby BM withdrew its “ request for a
variation of the obligations ” affecting the
definition of NPBT and thus the date of PCBE .
This withdrawal coincided with two further
developments of importance to the negotiations
between the parties . One was a change in the
negotiating team for the appellants. Until this
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time most of the negotiations had been
conducted by Mr Lawrence Cummings . He was
superseded by Mr Reginald Fraser , his
superior , a man described by Clarke J as:
“ An impressive witness whose cold
efficiency and determination to proceed in
the manner most suitable for his company
was forcibly impressed upon me . ”

To the detail of Mr Fraser's part in the critical
weeks before the negotiations broke down , it
will be necessary to return . The second
development was the initiation at about the
same time in September 1985 of a number of
computer models prepared for the appellants by
an employee with a Doctorate of Philosophy in
mathematics , Dr Kim Tronson . These models ,
according to the case of the appellants, were
designed to test the economic viability of the
proposed JVA within the definitions of NPBT
and PCBE contained in the H of A . Fed into the
models were various data concerning the
cyclical nature of the coal mining industry ,
consequences for the stockpiling by BM of
coal , details of the likely coal deposits found by
test drilling on the site proposed and other
relevant data . Dr Tronson gave evidence that he
was not told by Mr Cummings what result was
expected from his models . The respondents , on
the other hand , urged in this Court that the
whole project was, if not a charade , at least
contrived to lend credence to a preconceived
determination of Mr Fraser to terminate the
negotiations within the ambit of the H of A
agreed by the parties .

It is certainly true that following the advent
of Mr Fraser , consideration of the report by Dr
Tronson and reflection upon the sudden
capitulation by Mr Taylor for BM in the long
held insistence upon a new definition of NPBT
more favourable to the respondents , that the
appellant put to the respondents a proposal for
their future association quite different from that
envisaged in the H of A . It was a proposal
different from that reflected in the successive
drafts of the JVA prepared in such detail
between October 1981 and October 1985. The
new proposal envisaged a share sale agreement
whereby , in effect , the JVA was abandoned
and the appellants would , in certain
circumstances, acquire the share capital in the
respondents . This new proposal was tendered
with a letter from the solicitors for the
respondents asserting:

H 80-028

“ It is put forward as a proposal to replace
the proposals in the heads of agreement now
shown conclusively to our clients to be
unworkable and to be fraught with
considerable danger for the clients of both
our firms . Our client does not intend to
proceed with those proposals. ”

The “ dangers ” referred to represented an
allusion to the suggestion made in earlier

correspondence from the solicitors for the
appellant that , within the current definitions
( including of NPBT and PCBE ) there was a
real risk that the JVA , in the terms envisaged ,
would force BM into insolvency . Concern had
been expressed by the solicitors for the
appellants that recent legal authority concerning
the relationship of joint venturers might render
the appellants ( as the stronger parties to the
JVA ) liable to the respondents (as the weaker )
in the event that they knowingly persisted with
a JVA which would inevitably , or probably ,
result in the insolvency of the respondents. To
the respondents , this was yet another
masquerade to disguise a failure to honour the
obligation to negotiate the JVA with them in
good faith as envisaged by the H of A . Clarke J
found that it was self - interest on the part of the
appellants , rather than a “ sentimental ” concern
with the viability of the respondents which
eventually led to the termination of the
negotiations.
However that may be , the parties certainly
reached the common ground of termination
quite quickly in October 1985. For the
appellants, the end of the road was nothing
more than the natural outcome of one
possibility which was always open , viz the
failure of the negotiations to produce a JVA .
Furthermore , within the definitions contained in
the H of A , the appellants asserted that the JVA
as originally envisaged was fraught with
dangers to the solvency of BM , just as Mr
Taylor had earlier perceived . Although they
had come to the same realisation belatedly ,
they had done so whilst still negotiating in good
faith and when they began to share Mr Taylor ' s
concern . It was this that led to the computer
model which confirmed their opinion . Mr
Taylor's sudden turn -about after so many years
of pressure to get a new definition of NPBT
simply confirmed their opinion . In such
circumstances it was entirely responsible for the
appellants (and within their legal rights) to
substitute the offer of the share sale agreement
© 1991 CCH International
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for the JVA which was demonstrated
unviable and even dangerous.

to

4. If there was a breach, did it sound in —

be

(a) nominal damages only; or

For the respondents it was conceded that the
appellants had persisted in negotiation in good
faith until August 1985. It was at that time that
Mr Fraser intervened. By a telex of 4
September 1985 to Mr Cummings, then
overseas, he had asked:

(b)

damages calculated upon the
assumption that, in negotiations in good
faith between the parties if properly
conducted to conclusion, the appellants
would have been entitled, ultimately , to
conclude that the JVA was not ( within
the definitions of the H of A ) in their
own best interests and would therefore
have been entitled, in perfect good faith,
to decline to enter a JVA , and would in
fact have done; and

“Is tearing up the existing agreement and
starting from scratch an option available to
us?“
This internal document of the appellants
demonstrated, so the respondents urged, the
change of direction on their part . It led them
eventually to “ walk away from * ' the H of A
after so much negotiation towards the JVA .
With so many components of the JVA finally
settled and within sight of finalisation of the
remaining items, the appellants ' change of tack
represented a departure from the obligations
which it had assumed in the H of A . Those
obligations were legally binding on the
appellants. For the unilateral breach of them,
they were liable to the respondents in law . Such
were the respective assertions of the parlies to
the appeal.

The issues
From the foregoing description of the
background to the dispute between the parties,
the following issues emerge:
1 . Having regard to the terms of the H of A
and the matrix of facts admissible on the
question, did the H of A represent a
concluded agreement between the appellants
and the respondents which the law would
enforce?
2. If so, was the general nature of that
agreement:
(a) an obligation to enter into a JVA ;

(b) an obligation to negotiate a JVA in

good faith; or
(c ) an obligation to negotiate a JVA ( in ]

good faith but, failing the conclusion of
successful negotiations, an agreement
that the H of A would themselves stand
as the JVA between the parties?

3. If the H of A imposed a legally
enforceable obligation to negotiate a JVA i.»
good faith was there, in the facts proved and
accepted at trial, a breach of that obligation?
Doyles Dispute Resolution Practice — Asia

5. If questions 1 , 2 or 3 are answered
favourably to the appellants, are they
entitled, on their cross-claim, to have an
order for the repayment to them by
Sijehama of the sum of $91,237.60 pursuant
to section 7( 3) of the H of A ?

Clarke J answered question 1 in the affirmative.
At the trial, the respondents argued their case
under each of the three headings contained in 2.
However, Clarke J rejected the claims
expressed in terms of 2( a) and (c ). He found in
favour of the respondents in terms of claim
2( b) . His Honour then proceeded, in answer to
3, to find that there had been a breach of the
obligation to negotiate in good faith. In answer
to 4, he determined that the breach sounded in
compensatory and not nominal damages. He
rejected the contention that the very difficulty
of predicting the final terms of the JVA , when
it would have come into effect and what its
consequences would have been, made it
impossible to award compensatory damages
calculated according to any proper principle.
He said, as is undoubtedly the case, that courts
must frequently weigh imponderables about the
future in calculating damages. They frequently
award damages for loss of a chance which must
be measured as best the court can. The court
must simply seek to predict the future upon the
basis of likelihood. Doing this, Clarke J
reached the judgment in favour of Sijehama
which resulted in the judgment now under
appeal .

Having concluded in favour of the
respondents on 1 , 2 and 3, Clarke J did not
have to consider the appellants’ cross-claim
which he accordingly dismissed.
In the appeal, the principal thrust of the
appellants' argument was that the respondents
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failed at the threshold on question 1 . Having
regard to the terms of the H of A , the appellants
argued that there was no such agreement
evidenced in it which the law would enforce .
The general proposition was advanced that
Australian law should follow the law of
England as expressed in Courtney & Fairbairn
Limited v Tolaini. Bros ( Hotels ) Limited [ 1975 )
1 WLR 297 (CA ) . It should hold that the law
“ cannot recognise a contract to negotiate"
( ibid , 301 ) . Accordingly , the respondents ' case
totally failed ; none of the other issues would
therefore arise for consideration .
The issues on the second question were
simplified in the appeal . The respondents filed
no cross-appeal ; nor did they rely on any notice
of contention . They were content to support
Clarke J 's finding that the enforceable
agreement was one to negotiate a JVA in good
faith . The appellants contended that , if ,
contrary to their primary submission , there was
such an agreement , they were not in breach of
it . They had continued to negotiate in good
faith , as conceded , until August 1985 . They
had persisted beyond that but were not obliged ,
as a consequence of such an “ obligation " to
“ plunge into an abyss ” with a joint venturer
( BM ) likely to become insolvent . The
appellants contended that if , contrary to this
submission , they were found in breach , such
breach would result in an award of nominal
damages only . They argued for judgment on
their cross-claim against Sijehama.
Procedural matters
It is convenient to note a number of
procedural matters before addressing the
substantive issues . First , it should be observed
that the appeal by BM is before the Court in an
irregular way . The irregularity arises because
Clarke J , with obvious good sense , divided the
issues to be determined on the claims of BM
and Sijehama between those issues relevant to
the liability of the appellants and those
concerned with the damages entitlements of the
respondents , if they succeeded on liability . A
formal order for separate trial of the issue of
damages was made by his Honour . A separate
judgment was given on the question of
damages. However , this was confined to the
damages to which Sijehama was entitled .
Hence, the only final judgment entered is that
in favour of Sijehama. There is no final
judgment in favour of BM . Its damages remain
to be calculated . Nevertheless, all parties
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agreed that it was convenient to deal with the
issues relevant to liability in this appeal . They
were substantially common to the cases of BM
and Sijehama although it was argued that the
entitlement of Sijehama was clearer . But each
claim was contingent upon the successful
negotiation of the JVA . To that extent , each
required the calculation of damages upon the
basis of hypothesis as well as facts . The
calculation of BM 's damages having been
postponed , formally the issues concerning that
company could only come before the Court by
leave on appeal from the decision on the
separated question of liability . See Supreme
Court Act 1970 , s 103 . Both parties supported
the giving of such leave. Because the issues
raised are substantially common , it is clearly
appropriate to give the appellants leave in the
circumstances.
Secondly , it should be noted that no claim
was litigated for relief based upon principles of
restitution or upon the ground of promissory
estoppel . It is now clear that the entitlement to
restitution is based , in this country at least ,
upon an entitlement which does not rest on the
contractual rights of the parties. See Pavev &
Matthews Pty Limited v Paul ( 1987 ) 162 CLR
221 . No appeal was made to a fiduciary
relationship between the parties , having regard
to the long history of dealings between them .
Cf Hospital Products Limited v United States
Surgical Corporation ( 1984 ) 156 CLR 41 , 47 ,
97; PD Finn ( ed ) Essays on Contract , Law
Book Co, Sydney , 1987 , 105ff ; RP Meagher ,
WMC Gummow and JRF Lehane , Equity:
Doctrines and Remedies ( 2 nd ed ) Law Book
Co , Sydney , 1984, 108ff . Despite the earlier
reported fears of the solicitors for the appellants
that , in the event of insolvency , the respondents
might seek to bring a claim against the
appellants as senior partner in the JVA , as
fiduciaries , no such claim was ever mounted in
the events which transpired . Cf Australian Oil
and Gas Corporation Limited v Bridge Oil
Limited & Ors , Court of Appeal , unreported , 12
April 1989; ( 1989 ) NSWJB 63 . The claim of
the respondent was strictly confined to one in
contract . It rested upon the sole “ contract"
which had been achieved , namely the H of A .

.

Thirdly , it is appropriate to note the role of
this Court in the appeal . Pursuant to the
Supreme Court Act 1970 , s 75 A , it is a full
appeal on facts as well as law conducted by a
rehearing . To the extent that the Court reaches
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a different conclusion the law or upon the facts ,
it must shoulder the responsibility of
substituting its conclusion for that of the trial
judge. Warren v Coombes ( l 979 ) 142 CLR
531 , 551 . This mandate must be performed
within limitations which are well understood . If
a trial judge has expressly or by impliication
reached a conclusion which rests in pan: upon
findings about the credibility of witnesses , the
appellate court is strictly limited in its power to
reach a different conclusion or to draw
conflicting inferences. It may then do so only to
the extent that it concludes that the trial judge
has misused the advantage which he or she
enjoyed in seeing the witnesses or has made an
error which is obvious by , eg , contrasting the
conclusion reached with facts which are
objectively established . Brunskill & Anor v
Sovereign Marine and General Insurance Co
Limited & Ors ( 1985 ) 62 ALR 53, 57 . Lately , a
number of warnings have been given by the
High Court concerning the special care which
must be taken in disturbing a conclusion of a
trial judge upon the primary facts of a case
which depends upon the “ subtle influence of
demeanour" on the judge’s determination . See
eg Jones v Hyde ( l 989 ) Aust Torts Reports
1J 80-246 , 68 ,632; ( 1989 ) 63 ALJR 349., 351 ;
Abalos v Australia Postal Commission ( 1990 )
Aust Torts Reports H 81 -049 , 68, 175; ( 1990 ) 65
ALJR 11 , 16.
These warnings are not new . They reflect
nothing more than the recognition of the
advantages which a trial judge will usually have
over an appellate court . In Lend Lease
Development Pty Limited v Zemlicka ( 1985 ) 3
NSWLR 207 , 209 I explained these
disadvantages:
“ An appeal court ... lacks the impression of

witnesses, the opportunity to evaluate
non - verbal
and
the
communication
immediacy and command of detail which is
the proper province of the trial judge. It sees
the evidence through a curtain , penetrated in
selected parts by the reading of evidence
presented , often out of order and in an
inevitably disjointed and selective way by
the parties . This approach carries an
inevitable risk of encouraging appellate
wisdom after events. Without care , it may
result in undue weight being given to words
considered without the benefit of the full
context . "
Doyles Dispute Resolution Practice — Asia
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In a case as complex as the present , with a long
history of negotiation , a multitude of
documents and many volumes of appeal papers,
this Court must approach the appeal with
proper respect for the opinion of the trial judge
formed , as it was, after eight days of hearing
and a most detailed and careful judgment . This
is especially so because of the obvious
influence upon the judge’s conclusion of the
detail of the negotiations which preceded and
followed the H of A . It was from these
( amongst other things ) that Clarke J felt able to
conclude that the H of A was more than a pious
promise to negotiate; and was a legally
enforceable agreement .
But this is not a case where the appeal is
rendered futile because the judge' s conclusions
rest upon his impression of the witnesses .
Nowhere does Clarke J express disbelief in the
evidence of any of the witnesses. His
conclusion that the appellants terminated “ bona
tide negotiations ” derives from the conception
he had of the obligations which they
respectively assumed and his inferences from
their conduct disclosed in the evidence. Bona
tides signals an attitude of mind . It therefore
alerts this Court to the warning of the need for
care in reviewing the conclusions of the trial
judge, lest they be grounded in the “ subtle
influences ” to which reference has been made
in Jones v Hyde and Abalos . The closest that
Clarke J comes to an observation of disbelief of
the evidence of the witnesses for the appellants
is in his treatment of the influence on their
decision of the computer projections carried on
by Dr Tronson . It will be remembered that the
appellants put these forward as evidence of the
care with which they approached the
termination of the negotiations on the H of A ,
their concern about the viability of the
respondents and their special anxiety when Mr
Taylor suddenly reversed his stand on NPBT
after so many years of insistence . The
respondents, on the other hand , contended that
Dr Tronson 's modelling was contrived to
disguise the conclusion which Mr Fraser of the
appellants had already reached that they should
“ tear up ” the H of A and start again with a
new proposal for purchase , much less
favourable to the respondents. It was in this
context that Clarke J said ;
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Tronson enlisted the aid of a computer to
establish that given a hypothetical situation
which he , and I infer Cummings , believed
was likely , the great likelihood was that
project cash break even would occur at the
end of a cycle of favourable coal markets
and almost immediately prior to a significant
reduction in the prices being achieved for
coal . The spreadsheets were said to
demonstrate that if this occurred [ BM ]
would almost certainly be forced into
bankruptcy . Despite the time that was taken
with a consideration of this document I do
not find it necessary to say anything about it
other than that , given that the ground rules
were laid down by Tronson and Cummings
and that it was intended that the document
be used to persuade the plaintiffs to accept
the defendant 's case , I do not regard the
computer spreadsheets as providing any
basis, or support , for the view that genuine
bona fide negotiations broke down ."
I certainly do not read these remarks as
indicating a conclusion of duplicity or
fabrication on the part of Dr Tronson or Mr
Cummings. They fall far short of establishing
that Clarke J believed that the computer models
were a charade engaged in by the appellants to
disguise a resolute determination to finish
negotiations on the H of A and to proceed to
offer not the JVA but a different agreement
entirely .
Clarke J s remark about Mr Fraser has
already been mentioned . It is perfectly
consistent with a conclusion that Mr Fraser was
"cold ”
and "efficient ” that he was also
honest . Had Clarke J concluded to the contrary ,
I would have expected him to say so. To the
extent , therefore , that it is necessary to consider
whether bona fide negotiations were terminated
by the respondent , I believe that this Court can
safely do so on the evidence which was before
Clarke J . The door of appellate review of the
facts, provided by statute , is not barred by the
risk of "subtle influences" in this case. This
Court is in as good a position to decide the
issues as the trial judge , was drawing its own
conclusions from the evidence and the
inferences derived from it .
'

Terms of the heads of agreement
Before addressing the first issue, raised by
the appellants in their threshold argument , it is
necessary to notice the structure and terms of

If 80-028

the H of A . Obviously , all of the terms arc
important . Many of them are set out in detail in
the judgment of Clarke J . I will confine my
extracts to those most important for my
decision . The opening words are obviously of
critical significance:
document will serve to record the
terms and conditions subject to and upon
which CCC , Sijehama and Bulli Main agree
to associate themselves in an unincorporated

"This

Joint Venture for the purpose of developing
and exploiting the coal prospect currently
the subject of Authorisation Application
Number A 38 . The parties will forthwith
proceed in good faith to consult together
upon the formulation of a more
comprehensive and detailed joint venture
agreement ( and any associated Agreements )
which when approved and executed will
take the place of these heads of agreement ,
but the action of the parties in so consulting
and in negotiating on fresh or additional
terms shall not in the meantime in any way
prejudice the full and binding effect of what
is now agreed . "

The preamble , which immediately follows
these opening words recites BM 's holding of
authorisation A 38 and the fact that it had
" insufficient resources" to carry out the
necessary work required for the grant of the
authorisation . It continues:
basis of this proposal is that CCC will
purchase from Sijehama its exploration
information which it has made available to
CCC
to
subject
completion
and
implementation of agreements on the basis
of these Heads of Agreement and provide
the necessary resources to fulfil the
requirements of the Minister in the granting
of any Authorisation in consideration for the
right to share in the mining of coal from any
future Coal Mining Lease granted in respect
of any Authorisation . It is proposed that
Sijehama enter into an agreement with CCC
for Bulli Main to enter into a joint venture
agreement with CCC so that the resultant
operation will have no less than the
Australian
Ownership
by
required
applicable laws and government policy on
foreign investments in Australia . "
"The

The agreement then proceeds to definitions
including those of "nett profit before tax " and
"project
cash
break -even "
previously
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mentioned . The definitions are followed by the
“ sections" of the H of A . They appear under
the heading “ Proposal " . The first part of
section l ( which deals with purchase and
exploitation of exploration information )
provides for “ payments to Sijehama". It was
under this section that Sijehama sued and
recovered its judgment. It provides for the
exploration information and the right to
“ exploit the same in joint venture with Bulli
Main " to be purchased by CCC from Sijehama
for a sum of $ 1 ,646 ,972.10. But that sum is to
be payable in instalments. The first , a payment
of $520 ,000 is to be paid “ at the date of the
joint venture agreement". The second and
subsequent payments are to be made quarterly .
The sum provided is to be recalculated “ in line
with movements in the CPI at the date of
signing the joint venture agreement".
The second part of section 1 deals with
payments to BM . Paragraph (a ) provides for
BM to enter into a JVA with CCC:

“ ... by which CCC will pay to Bulli Main
by way of loan the sum of $2 ,880 ,000 in
constant 1981 terms . Such payments shall

be made by equal quarterly instalments of
$60 ,000 in constant 1981 terms payable

—

( i ) as to the first of such payments 9
years from the date of the Agreement ;
( ii ) as to the second and subsequent

payments at three monthly intervals
thereafter .

Provided that if project cash break -even is
achieved before the said sum of $2 ,880 ,000
in constant 1981 terms has been fully paid
by CCC to Bulli Main as hereinbefore
provided , then CCC shall be relieved from
liability to pay and Bulli Main shall be
relieved from liability to accept the then
outstanding balance of the said loan of
$2 , 180 ,000. "
Paragraph ( b) of section 1 proceeds to deal with
the possibility that PC BE might not be
achieved :
“ ( b ) If at the end of the 21 st year project
cash break -even has not been achieved CCC
shall notify Bulli Main to this effect
whereupon Bulli Main shall be entitled to
require that the advice be sought of a
qualified Coal Mine Manager .. . to
determine whether the failure to reach
project cash break -even is due to default on
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the part of CCC or KCC or to matters
beyond their control . If he advises that it is
due to default on the part of CCC or KCC ,
CCC shall thereafter until cash project cash
break -even pay to Bulli Main by way of
loan $240 ,000 annually in constant 1981
terms but if he advises that the failure is due
to matters beyond the control of CCC and
KCC then the Joint Venture shall continue
but Bulli Main shall not be entitled to look
to CCC for any further payments by way of
loan during the 22 nd and 23rd years. At the
end of the 23 rd year CCC shall have the
option to decide whether it wishes to
proceed with the Joint Venture or terminate
the same . If it desires to terminate the same
the provisions herein contained in regard to
termination shall apply . If it decides to
proceed with the Joint Venture it shall
forthwith pay by way of loan to Bulli Main
the sum of $240 ,000 annually in constant
1981 terms in respect of each of the 22 nd
and 23rd years and thereafter continue to
make the like payments each year by way of
loan by equal quarterly instalments until
project cash break -even .
( c ) All payments made to Bulli Main under
this section shall be by way of loan on a
carried interest basis and shall bear interest
at 1 % above the lowest bank overdraft rate
at which CCC would be able to borrow such
funds and shall be repayable by Bulli Main
to CCC after project cash break -even out of
any excess over $125 ,000 per six monthly
period in constant 1981 terms in Bulli
Main ' s net profit before tax after the stock
has been paid for by Bulli Main as provided
in section 3( 3 ) . The first payment shall be
made six months after Bulli Main has fully
paid for its share of the stock ."
It will be noticed that it is s 1 (c ) which provides
the formula to fix the time when BM is obliged
to commence repayment to CCC of the loan
funds . That time , in turn , is settled by reference
to PCBE . But this , in its turn , depends upon
BM ’s NPBT position and BM ' S having an
excess after NPBT with which to repay the loan
funds.
Section 2 of the H of A addressed the
problem that it was known to the parties that
authorisation application number A38 would
probably not be proceeded with because of its
proximity to a National Park . Mining in or even
under National Parks was at the time of the
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negotiation of the H of A ( and still is )
controversial . Accordingly., it was necessary
for the parties to provide for the possibility of
an alternative mining site . Such an alternative
emerged , known as the Eckersley site . This had
certain attraction to the appellants as it was
adjacent to a mining operation known as the
Westcliff Colliery owned by CCC. Indeed ,
CCC had previously applied to develop the
Eckersley site for itself but had failed to secure
it . This failure appears to have related to the
fact that , at the time , CCC ( or its parent
companies) were 48% owned by Australian
interests and thus just below the 50% required
at the time. Drilling had been done at the
Eckersley site . It showed a high level of coking
coal . The parties knew where the base of the
seam was , some 150 metres underground . The
H of A addressed these problems with the
“ Exploration
following
titled
section
Program":

( 3 ) If either party or any associated
company of either party returns to develop
the Authorisation Application Number A 38
at any future time then it shall do so in
association with the other parties to these
heads of agreement as an incident of the
Joint Venture agreement provided that this
provision shall not preclude Bulli Main from
returning to develop the Authorisation if the
Joint Venture has been terminated by
CCC. ”

Section 3 of the H of A deals with “ Sharing of
Project Output" . It provides , relevantly :
“ ( 3)
( i ) Until project cash break -even , CCC
will be entitled to 100% of the coal won
and shall bear 100 % of the capital ,
exploration , development and operating
expenditure.
( ii ) After project cash break -even , the
Joint Venture Parties will share capital ,
exploration , development and operating
expenditure and coal won in the
proportion 80% CCC and 20% Bulli
Main .

“ ( 1 ) CCC will complete the exploration

programme over the Authorisation which
will be sufficient to obtain and maintain a
Coal Mining Lease and to undertake coal
sales negotiations.

In the event that in relation
Authorisation Application Number A38

(2)

—

(a ) the Minister for Mineral

to

Resources

does not permit the exploration program
to commence

Such exploration program is
terminated by the Minister for Mineral
Resources other than by reason of the
default of either of the parties hereto
after the exploration program has
commenced

( b)

The exploration
program is
terminated by CCC in consultation with
the Minister for Mineral Resources and
Bulli Main and with the Minister 's
concurrence if it is determined that the
coal resources are incapable of being
developed economically
(c )

then in every such case Bulli Main shall
to the Department of Mineral
Resources for a further Authorisation area
on which the parties shall proceed with a
program of exploration and development in
similar terms and payments as in Section I
in relation to Bulli Main .

apply
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(9 )

( i ) Should Bulli Main 's nett profit before

tax fall below $250 ,000 in constant 1981
terms in the first or any subsequent year
after project cash break -even and should
Bulli Main 's nett profit before tax
cumulative excesses over $250 ,000 in
constant 1981 terms from previous years
or the balance thereof for the time being
not absorbed in making up the short-fall
in previous years not be sufficient to
make up the short-fall then CCC shall
lend to Bulli Main on a carried interest
basis funds equal to such short-fall .
( ii ) ...

In any year where Bulli Main ' s nett
profit before tax is insufficient to meet
Bulli Main 's share of the Joint Venture
costs then CCC shall bear such
insufficiency . ...
( iii )

Such moneys shall if required by CCC
be secured by Bulli Main granting to
CCC a charge over Bulli Main ’s 20 %
interest in the plant & equipment of the
Joint Venture. ”
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Section 4 dealt with management . Here it is
necessary to note subsection (6 ):
“ (6) All capital equipment and facilities
acquired by CCC , pursuant to the Joint
Venture prior to project cash break -even
shall remain the property of CCC until
project cash break-even . Prior to project
cash break -even CCC shall not without the
consent of Bulli Main dispose of nor deny to
the Joint Venture Parties the services and
availability of any capital equipment and
facilities acquired by CCC whilst after
project cash break -even the same shall be
owned in the proportions appearing in the
next paragraph and shall be applied by the
parties to the Joint Venture and shall be
available for the unrestricted use of the
parties but only for the purpose of the Joint
Venture.

whichever is the earlier . Interest on such
advance shall be 1 % above the lowest bank
overdraft rate of which CCC would be able
to borrow such funds ."

Section 8 dealing with government relations
obliged each party to "take all steps reasonably
open to it to ensure" no change to its beneficial
ownership of itself or its subsidiaries . Section 9
dealt with a right of first refusal . Section 10
dealt with withdrawal from the joint venture.
Relevantly , it provided :

Joint Venture Agreement may be
terminated

"The

Authorisation

CCC may withdraw from the Agreement
with Bulli Main by giving Bulli Main 12
months notice in writing of its intention
to do so provided it indemnifies Bulli
Main against all unrecouped outgoings,
costs and expenses incurred thereby or to
date of termination . .. .

At project cash break -even Bulli Main shall
ipso facto be deemed to have acquired a
20% interest in such equipmem: and
facilities and thereafter the same shall be
owned by the parties as tenants- in -common
in the proportions of 80% CCC and 20 %
Bulli Main ."

Section 6 dealt with costs and expenses of Bulli
Main until project cash break-even . Subsection
( iii ) imposed on CCC a number of obligations
to accept responsibility and make payments to
or on behalf of Bulli Main until PCBE.
Section 7 imposed obligations on CCC to
meet costs associated with the agreement:
"( 1 ) CCC shall meet all legal costs, stamp

—

( i ) Before signing of Lease pursuant to the

( iv ) Notwithstanding that either party has

withdrawn from the Joint Venture
Agreement ,
the
Agreement
with
Sijehama continues according to its
terms ."

Section 11 dealt with leases and section 13
imposed an embargo on release of details of the
H of A to the press "until both parties have
agreed that the text and timing thereof is
appropriate". Section 12 provided as to the
nature of the relationships between the parties:

duties and other charges which may accrue
on and after 8th May 1981 in relation to the
negotiations of these Heads of Agreement
and the preparation and completion of the
documentation required to implement the

"It

is not intended that anything contained
herein shall be construed as creating any
partnership or agency between any of the
parties hereto . "

same.

Indications of no enforceable contract

Main has incurred expenses in
relation to the proposed Joint Venture prior
to 8th May 1981 . CCC agrees to pay Bulli
Main on account of the sum of $91 , 237.50

The threshold objection of the appellants was
that the heads of agreement did not constitute a
promise attracting the force of law . For this
they relied upon the fundamental principle
expressed by Gibbs CJ , Murphy and Wilson JJ
in Booker Industries Pty Limited v Wilson
Parking ( Qld ) Pty Limited ( 1982) 149 CLR 600 ,
604:

( 2 ) Bulli

( 3) Should the parties fail to negotiate

agreement as foreshadowed by these Heads
of Agreement then the $91 , 237.50 is agreed
as advanced on a carried interest basis and
shall be repaid within six ( 6 ) months of both
parties conceding that they are unable to
reach agreement or 31 st December 1982
Doyles Dispute Resolution Practice — Asia
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is established by authority , both ancient
and modem , that the courts will not lend
their aid to the enforcement of an
incomplete agreement , being no more than

"It
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an agreement of the parties to agree at some
time in the future . ”
Accordingly , it becomes essential to analyse
the H of A to decide whether its proper
characterisation is merely an agreement to
agree or whether , as Clarke J held , it contained
legally enforceable obligations for the breach of
which damages would be awarded .
A number of features of the H of A can be
listed as supporting the threshold challenge of
the appellants . In summary form , I would refer ,
at least , to the following:

1 . In the opening provisions , the parties state
that the document expresses the terms of their
association . It confines their promise to the
vague undertaking to “ proceed in good faith
and consult together ” . That undertaking is for
the “ formulation of a more comprehensive and
detailed ” JVA , yet to be negotiated .
Furthermore , other “ associated agreements ”
are contemplated . These are all to be
“ approved and executed ” . In negotiation it is
contemplated that “ fresh or additional ” terms
will be agreed upon . “ Fresh ” terms suggests
terms outside and new and different from those
contained in the H of A . This shows that , save
for those terms immediately enforceable, the
provisions of the H of A are entirely open to
negotiation and agreement on “ fresh or
additional ” terms;

2. If the parties were indeed agreed , it would
have been open to them to enter into a JVA at
the time the H of A were executed . The
implementation of the JVA could have been
postponed as the parties provided . Instead , the
H of A reflected the highly provisional nature
of the dealings the parties had had to the point
of the H of A . It acknowledged the need ( which
followed ) for very detailed and prolonged
negotiation over a multitude of terms which
was not even completed in October 1985 when
negotiations broke down . In this sense, the
formulation of the H of A was simply a staging
post on the way to a final agreement . It
represented evidence of the emotional and even
moral commitment of the parties to continue
their negotiations. But it was , in terms, too
vague and uncertain to attract enforcement at;

3. The preamble could do no more than
express the “ basis of this proposal ” . Moreover
it was a “ proposal ” . That is also made plain by
the major heading which preceded the section
in which the suggested obligations of the

f 80-028

parties were expressed. They were not
obligations of a legal character but simply ( as
described ) “ proposals ” . A proposal is a
commitment for the future not one presently
accepted as legally binding . Variants of the
word “ proposal ” appear as nouns and verbs
both in the preamble , in the heading to the
sections and elsewhere in the H of A ;
4. The H of A constituted 19 pages . If the
sections had been continuously typed , the
whole document would have been less than 10
pages. A JVA of this character would typically
be in far greater detail . Indeed the last draft of
the JVA under contemplation by the parties was
shown by the evidence to be some 130 pages
long . This demonstrates the factor of expansion
of the terms between the H of A and the JVA ,
the latter being nearly four times the size of the
former;
5. The H of A contained no general
arbitration clause to permit a nominated
external person finally to settle any term upon
which the parties could not themselves agree .
Such a provision is frequently adopted in a
concluded agreement where certain details
remain to be settled and the parties hope that
they can agree but provide in case they cannot .
Determination by a third person will remove
the uncertainty and attract legal enforcement of
the resulting agreement. Godecke v Kirwan
( l 973) 129 CLR 629 , 645 ; Sudbrooke Trading
Estate Limited v Egg let on [ 19831 l AC 444
( HL ) ; and Booker ( above ) 604. The H of A
were settled in discussion with the respondents
who were legally advised by Mr Taylor and his
firm . They must be taken to be aware of such a
facility . Indeed , a limited provision for
arbitration was provided by section 9( ii ) of the
agreement . That section provided for the
disposal by Sijehama of the whole or any part
of its shareholding in BM . It was designed to
provide a right of first refusal to CCC . In
default of agreement between the parties it
provided for an arbitrator “ nominated by the
relevant parties and the provisions of the
Arbitration Act shall apply ” . No such general
provision by arbitration was agreed to settle the
differences which might arise in negotiation of
fresh or additional terms;
6. The obligation accepted in the preamble
was not , in terms, to negotiate but “ to consult
together ” . The verb “ consult ” requires
discussion and consideration of each other 's
viewpoint . But it is weaker than “ negotiate ” .
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Although negotiation is clearly mentioned
elsewhere in the opening clause of the H of A ,
the primary duty of consultation imports just
such a languid approach to the obligations as in
fact ensued . They meandered over no fewer
than four years before they were eventually
broken off ;
7. In any case “ consultation " and
“ negotiation" each contemplate the possibility
of frustrating failure. They do not assure
success and final agreement. The possibility of
such failure was inherent in a number of the
specific provisions of the H of A . The clearest
example is contained in s 7( iii ) which made
provision against the possibility that “ the
parties fail to negotiate agreement as
foreshadowed by these heads of agreement".
That possibility was therefore clearly in their
minds. This failure of success in the
negotiations must be distinguished from
termination of the JVA provided for in s 10.
The failure of negotiation could clearly arise
before the JVA was negotiated . It could arise
out of any of the myriad of provisions which
had to be settled to fill out the 130 pages of the
JVA . Those provisions were still not complete
in October 1985 . Though the substance of the
agreement was concluded , a letter from the
solicitors for the respondents awaited attention
raising many pages of objection to, or comment
upon , the final draft of the JVA as it then stood ;
8. When the detail of the sections of the H of
A is studied , the highly provisional nature of
the negotiations as they stood at that time can
be seen . Under section 1 , none of the parties ,
whether Sijehama or BM was to receive a cent
from the appellants until the JVA was
executed . Under Sections 7( 3 ) , Sijehama was
obliged to pay back an amount paid for pre-H
of A costs should the parties fail to negotiate
the JVA . Even after the JVA was executed
there was a completely unilateral right of
withdrawal under Section 10. These and other
provisions of the sections of the H of A
illustrate the provisional nature of the dealings
between the parties at the time it was executed ;
9. Above all Section 2 of the H of A shows
that even the subject matter of the proposed
lease had not been determined between the
parties when the H of A were executed . Clarke
J found ( and it was not really in dispute ) that
application number A38 was unlikely to
proceed . This was known to both parties
because of government policy and law relating

.
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to mining in National Parks. Yet Section 2
could not provide with any exactitude as to
what was to occur if (as was expected ) the
Minister did not permit the exploration of
application number A 38 to proceed . The most
that the parties could “ agree" was that the
parties should then “ proceed with a programme
of exploration and development in similar
terms" . Clearly the economics of another site
would have , at least potentially , significance
for the economic viability of a mine on that
site . The detailed provisions for NPBT and
PCBE worked out in relation to authorisation
application number A 38 would , at the very
least , have to be reconsidered should another
“ similar" but not identical site become the
subject of the exploration programme of the
JVA . All that the parties could here propose
was negotiation towards “ similar terms and
payments"; and

10 . Parties in large commercially risky
enterprises (such as the development of a coal
mining lease ) quite frequently incur expense
and waste months of executive time paying
consultants and others in a project that comes to
nothing . This is an inescapable aspect of
commercial negotiation . As even the H of A
indicate (and the final draft JVA confirms) the
contract between the parties for a joint venture
in the exploration of a coal mining lease had
many complex and detailed incidents. Courts
are not well equipped , drawing on their own
experience , to fill out the detail of such
contracts where the parties leave gaps in their
own agreement . The fact that this may result in
wasted time and money is a risk which parties
to negotiation must always weigh up . Courts
cannot enforce such agreements because they
are incapable of judging where the negotiation
on particular points would have taken the
parties, acting bona fide but legitimately in
their own interests.
Indications of an enforceable contract

Against the foregoing provisions must be
weighed a number of indications which suggest
that in the H of A the parties passed the
Rubicon of discussion and at least committed
themselves to that agreement which Clarke J
found , viz , an obligation to “ negotiate in good
faith". In support of that conclusion may be
listed the following features of the H of A:
1 . The document 's title speaks of an
. It is not an aide memoire of

“ agreement ”
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negotiation or even a list of negotiating points .
It is a formal document whereby the parties
“ to
record
their
agreement
associate
themselves" and to “ proceed in good faith and
consult together";

“ ... but the action of the parties in so
consulting and in negotiating on fresh or
additional terms shall not in the meantime in
any way prejudice the full and binding effect
of what is now agreed ." (emphasis added )

2 . The promise of consultation is , it is truedirected to another agreement , viz the JVA .
But this is described as a “ more comprehensive
and detailed" agreement . That suggests that the
present H of A were seen as adequately
“ comprehensive and detailed " to evidence that
agreement which had to that stage been
reached ;

Although the matter is not wholly beyond
doubt (as the indications pointing each way
illustrate ) I would conclude with Clarke J that
the H of A went beyond a mere recording of the
stage of negotiation at the time of their
execution . But within the obligation accepted
by Clarke J , and the only one advanced in the
appeal , can it be said that the commitment to
“ proceed in good faith and consult together"
obliged the appellants to act in particular ways
which , upon a complaint of default , a court
would remedy? The answer to this question
requires consideration of the law on agreements
to negotiate .

3. Nor was the H of A wholly executory ,
even on the appellants ' case . They conceded
that certain of the provisions were indeed
Section
enforceable .
6( iii )
immediately
provided that until PCBE, CCC should accept
responsibility for all charges and expenses; pay
BM $25 ,000 in constant 1981 terms annually
towards day to day accounting; accept
responsibility for the costs of BM in any one
year exceeding $10 ,000 in respect of legal
expenses , accounting expenses and directors’
fees and accept responsibility for the payment
of rates , land tax , mines subsidence
compensation , etc . Furthermore , s 7 gave rise
to an obligation to pay legal costs including
pre-H of A costs payable to BM. Section 13
dealing with the embargo on press
announcements was also conceded to be
enforceable;

Agreements to negotiate : principles

5. The serious intention of the parties can
also be weighed by reference to the business
they had in mind , the drafts which preceded
and followed and the H of A , and the detailed
activity which the H of A set in train , including
the highly specific negotiation over the ensuing
three years. All of this gives a clue to the
obligations which the parties themselves felt
arose after the execution of the H of A ; and

The problem presented by this case is not by
any means unique . Courts and lawyers may
expect the agreements of business people to be
clear and complete . Unfortunately , in the
marketplace , agreements often fall short of
these lawyerly desires. Yet the law of contracts
serves the marketplace. It does not exist to
satisfy lawyers’ desires for neat rules. In the
marketplace , this has been described as “ an era
of ‘deals’ ". EA Farnsworth , “ Pre-contractual
Liability and Preliminary Agreements: Fair
Dealing and Failed Negotiations", 87
Columbia L Rev 217, 218 ( 1987 ). Whereas
relatively few cases on the failure of
negotiation have come before Australian and
English courts, their number in the United
States of America is legion . It has given rise to
substantial academic analysis in a way helpful
to the resolution of the present problem . See eg
Kessler and Fine , Culpa in Contrahendo,
Bargaining in Good Faith and Freedom of
Contract : A Comparative Study , 77 Harv L Rev
401 ( 1964 ); Summers , “ Good Faith" in
General Contract Law and the Sales Provisions
of the Uniform Commercial Code , 54 Va L Rev
195 , 220 ( 1968 ); Holmes, “ The Freedom Not
to Contract", 60 Tul L Rev 751 , 776 ( 1986 );
Knapp , “ Enforcing the Contract to Bargain ",
44 NYUL Rev 673 ( 1969 ) .

6. The most important indication of
agreement is , however , shown in terms in the
opening words of the H of A . Like Clarke J , I
will give emphasis to them :

The United States cases and reviews reflect
the divergency of opinion about the proper role
of the law in the enforcement of negotiation
contracts. They reflect the way in which the

4. Section 12 is relevant . It excluded the
legal relationship of partnership or agency
between the parties to the H of A . But that
clearly indicates that some other form of legal
relationship between them was accepted . If no
legal relationship had been intended it would
not seem to have been necessary to provide as
s 12 does;
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law of estoppel and restitution have been
invoked to supplement the sometimes meagre
assistance available from the law of contract .
They also reflect the differing attitudes of the
courts of the several States of the United States
and the impact on them of the provisions of the
Uniform Commercial Code. Behind the
decisions and articles lie the general issues of
legal policy which a case such as this presents.
Should the law wash its hands of
“ agreements ” where the parties have failed to
specify essential terms? By doing so, does the
law withhold support for the legitimate
expectations of the parties , in certain
circumstances, that obligations will be
enforced ? Where the parties have failed to spell
out essential terms of their agreement are the
courts well equipped to fill in the blanks with
what they determine to be reasonable on their
interpretation of the evidence ? Do the
obligations which courts quite regularly assume
to predict future events extend to predicting the
course of negotiation between business people
legitimately motivated by the pursuit of their
own interests and profit ? Can orders be
fashioned to enforce an agreement which the
parties themselves never finally negotiated ? Or
is this an infringement by courts of the
economic liberties of citizens? Such liberties
include , as Holmes' article suggests, “ the
freedom not to contract ” as well as the
entitlement to agree in terms that courts will
enforce .
I have already noted the basic law that courts
will not enforce an agreement to agree . This is
accepted by the High Court of Australia as part
of the law of this country . See Booker (above )
604. But that principle falls far short of
resolving the issue presented by the present
case upon which there is no clear binding
authority of the High Court or of this Court .
The issue has arisen in England in a number
of cases; but there have has been a conflict of
dicta . In WN Hillas & Co Limited v Arcos
Limited ( 1932 ) 147 LT 501 ; 43 LI L Rep 359 ,
Lord Wright , in the House of Lords , observed:
“ There is . . . no bargain except to negotiate
and negotiations may be fruitless and end
without any contract ensuing; yet even then ,
in strict theory , there is a contract ( if there is
good consideration ) to negotiate , though in
the event of repudiation by one party the
damages may be nominal , unless a jury
thinks that the opportunity to negotiate was
Doyles Dispute Resolution Practice
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of some appreciable value to the injured
party . .. The conclusion of [ the Court of
Appeal ] would in very many cases exclude
in law the possibility of businessmen
making big forward contracts for future
goods over a period , because in general in
such contracts , it must be impossible, as I
have already indicated , to specify in
advance all the details of a complicated
performance . Indeed , Greer LJ expressly
states the view that such contracts are
impossible in law , though he regrets the
conclusion . He holds that ‘if there are any
essential terms of a contract of sale
undetermined
and
therefore
be
to
determined by a subsequent contract , there
is no enforceable contract '; he adds that the
courts have not power to make for parties to
contract which in its view it is probable they
would have made if there had been further
negotiation to deal with matters not already
decided . This latter proposition stated in
general terms may be correct , but I have
already explained why , in my judgment ,
this contract was complete and enforceable
without further negotiation . It must always
be a matter of construction of the particular
contract whether any essential terms are left
to be determined by a subsequent contract . ”
This “ flirtation ” with the idea that , by
construction , a negotiation contract could be
treated as final and enforced according to its
terms , was condemned by Lord Denning MR in
Courtney (above ) . Of Lord Wright ' s dictum
Lord Denning said (at 301 ):

.

“ That tentative opinion by Lord Wright
does not seem to me to be well founded . If
the law does not recognise a contract to
enter into a contract ( when there is a
fundamental term yet to be agreed ) it seems
to me it cannot recognise a contract to
negotiate . The reason is because it is too
uncertain to have any binding force. No
court could estimate the damages because
no one could tell whether the negotiations
would be successful or would fall through :
or if successful what the result would be . It
seems to me that a contract to negotiate , like
a contract to enter into a contract , is not a
contract known to the law . ”

Lord Diplock , sitting in the Court of Appeal ,
agreed with Lord Denning and added :
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“ I ... would only add my agreement that the
dictum , for it is no more , of Lord Wright in
Hillas <& Co Limited v Arcos Limited . . . to
which Lord Denning MR has referred ,
though an attractive theory , should in my
view be regarded as bad law . ”

Courtney was applied in the English Court of
Appeal in Mallozzi v Carapelli SpA [ 1976] 1 LI
L Rep 407 . That Court reversed Kerr J who had
applied Lord Wright ' s dictum to a contract for
the sale of goods by sea where , reasonably , the
carrier had diverted and claimed demurrage .
The Court of Appeal held that , as the seller had
chosen to enter into a contract which did not
involve provisions for demurrage nor indicated
any rates by reference to which the buyer’s
liability for demurrage was to be calculated ,
there was nothing to be paid . Specifically it was
held that there was no breach by the sellers of
an obligation in respect of negotiating fair
demurrage as there was no legally binding
obligation to negotiate . Megaw LJ determined
that the observations of Lord Wright in Hillas
were not binding on the Court of Appeal
whereas those of the Court in Courtney were .
Roskill and Goff LJJ agreed . But Goff LJ made
it plain that the decision was confined to the
construction of “ this particular contract ” and
that “ not having heard argument . . . on the
trilogy of cases ” no concluded opinion should
be stated on the point now squarely before this
Court . Albion Sugar Co Limited v William
Tankers Ltd & Davies 11977 ] LL L Rep 457 ,
466 (QB ) . See also Didyma Corporation v
Atlantic Lines and Navigation Co Inc ( " The
Didymi" ) [ 1988] 2 LL L Rep 108 , 11 If (CA )
and Hex Shipping Pty Limited v China Ocean
Shipping Co ( The “ Jing Hong Hai" ) 11989 ] 2
LL L Rep 522 , 526 (QB ).
One further decision should be referred to (as
it was by Clarke J ) . It is mentioned in DW
Greig and JLR Davis, The Law of Contract ,
Law Book Co, 1987 , 379. in Donwin
Productions Limited v EMI Films Limited , The
Times, 9 March 1984 ( unreported ) Pain J held ,
after referring to May and Butcher Limited v The
King 11934] 2 KB 17; [ 1929 ] All ER Rep 679 ,
683 and Courtney , his Lordship said :
“ I think it would by necessary implication
be a term of such a contract that the parties
would negotiate in good faith about the
further terms to be inserted in the written
agreement . While this term was not
expressed it is plain from the conduct of the
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negotiations that it was the intention of the
parties that this should be done. I am not
overlooking the decision in Courtney ... that
the law does not recognise a contract to
negotiate. But 1 do not think that decision
prevents the implication of such a term as I
have suggested once a firm agreement has
been made and a further fuller agreement is
in contemplation . ”
In Australia , Courtney has been cited in a
number of decisions. However , the tension
between Hillas and Courtney has not been
specifically addressed . See eg Carr & Ors v
Brisbane City Council [ 1956 ] St R Qd 402,
411 . In Biotechnology Australia Pty Limited v
Pace ( 1988 ) 15 NSWLR 130 I cited both Hillas
(at 135 ) and Courtney (at 133 ) . But the case did
not require reconciliation of these authorities .
Nor have other cases in which Hillas has been
cited in this Court and its predecessor required
consideration to be given to the circumstances ,
if any , in which an agreement to negotiate
would be enforced . See eg Rudd & Anor v The
Commissioner of Stamp Duties ( 1937 ) 37 SR
( NSW ) 366 , 382; Head v Kelk [ 1962] NSWR
1363, 1371 ( FC ) .
The authorities on this subject in the United
States of America are not , of course , concerned
to distinguish English judicial dicta any more
than we are . In my respectful view it is
erroneous now to confine attention to English
authority . Cook v Cook ( 1986 ) Aust Torts
Reports 1) 80-061 , 68 , 130; ( 1986 ) 162 CLR
376 , 381 . English court decisions have no more
legal weight than other foreign decisions of
common low countries. Like those decisions
English authority provides comparative law
material for our assistance . This Court should
avoid chauvinistic and provincial attitudes to
the learning of other common law jurisdictions .
Particularly should it do so where the law of
contract is involved and has been developed by
courts in the largest and most important
economy in the common law world ( the United
States of America ). In that country , a
divergence of inclination to enforce contracts
expressed in terms of “ good faith ” or “ best
efforts ” has tended to reflect different judicial
philosophies in different States. Farnsworth
(above ) at 264 , after citing Ridgway v Wharton
and Courtney as examples of the English law
describes the American scene:
“ In the United States , where many of the
leading cases involve mergers and
© 1991 CCH International
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acquisitions , courts have been of two minds.
Some have, like English courts , refused to
accord parties the freedom to impose this
regime on themselves. Federal courts ,
applying New York law , have been most
prominent in refusing on the ground of
indefiniteness to enforce explicit agreements
to negotiate whether expressed in terms of
‘good faith ' or ‘best efforts' . Other courts
have been willing to give effect to the
parties' expressed intention . Itec Corp v
Chicago Aerial Industries 248 A 2d 625
( Del 1968 ) is the leading example. . . . The
Supreme Court of Delaware ... [ reasoned ]
that the letter in which ‘the parties oblige
themselves to make every reasonable effort
to agree upon a formal contract .. . obligated
each side to attempt in good faith to reach
final and formal agreement’ . It was error to
grant summary judgment because there was
evidence that in order to accept a more
favourable offer ‘CAI wilfully failed to
negotiate in good faith and to make “ every
reasonable effort’ ’ to agree upon a formal
contract , as it was required to do' . This
view has gained a substantial following . A
few courts have gone to considerable
lengths in spelling out an obligation to
negotiate from unclear language and
suggestive circumstances. There have even
been intimations that such an obligation
might be implied in law in the absence of
any actual assent by the parties. One may
doubt the wisdom of those courts that have
strained to find an agreement to negotiate in
the absence of a clear indication of assent ,
for if carried to an extreme this would
enable courts to impose a general obligation
of fair dealing. But there is no compelling
justification for those decisions that , iri line
with the English precedents, have refused to
give effect to the intention of the parties
when they have made an explicit agreement
to negotiate . Courts have generally been
willing to enforce private agreements that do
not contravene public policy . The burden
lies on the party that would have the court
why
show
to
refuse enforcement
enforcement should be denied . ’’

nominal damages only . But if the parties have
bound themselves, expressly , as in this case , to
negotiate or consult in good faith , they should
be held to that promise. It is not at all
uncommon for courts to provide damages for
the loss of a chance. See Chaplin v Hicks
[ I 9 l l ] 2 KB 786; Biotechnology , 156.
Furthermore , in assessing damages, courts
regularly have to contemplate the future and
evaluate probabilities on hypotheses founded in
evidence of what transpired before the tort or
breach of contract sued upon . It is for the party
suing for breach of the promise to negotiate in
good faith to prove the loss which was caused
by that breach .
Then it is said that courts are not well placed
to determine what parties might do in fulfilment
of a promise to contract in good faith . As
McHugh JA pointed out in Biotechnology ( ibid
156):
“ Where the contingency is dependent upon
the way in which a party in breach of the
contract would perform the contract , the
settled rule is that damages are assessed on
the basis that the wrongdoer would have
performed the contract in the way most
favourable to himself . ”

Depending upon the nature of the matter to be
negotiated , the extent to which the negotiation
has advanced , the issues remaining for
resolution and the nature of those issues a court
may be perfectly able to derive from the past
resolution of differences a reasonable or fair
resolution of those remaining upon the posited
assumption of good faith negotiations. The
considerations which I have mentioned are
reflected in the cases in the United States. See
esp Ridgeway Coal Co v FMC Corp 616 F Supp
404, 407 (1985) ( USDC , WVA ); Jillcy Film
Enterprises Inc v Home Box Office Inc 593
F Supp 515 , 521 (1984 ) ( USDC , NY ) .
Thirdly , it is said that courts should hold
back from interfering in the party 's rights to
or not to contract. This was
contract
certainly a consideration which led me to my
conclusion in Biotechnology (above , 133 ):

The arguments against enforcing a contract to
negotiate have by now been sufficiently stated .
To the suggestion that a court cannot fashion an
appropriate remedy comes the reply which Lord
Wright gave in Arcos The remedy may be
Doyles Dispute Resolution Practice — Asia
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“ It is an attribute of a free society , as we
know it , that it is generally left to parties
themselves to make bargains. It is therefore
left to them sometimes to fail to make
bargains or to fail to agree on particular
paternalistic
Well
meaning ,
terms.
interference by courts in the market place ,
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unless authorised by statute or clear
authority , transfers to the courts the
economic decisions which our law , properly
in my view , normally reserves to parties
themselves. ”
This idea is also reflected in the United States
decisions on this question . See eg Candid
Productions Inc v International Skating Union
530 F Supp 1330 , 1337 ( 1982 ) ( USDC , NY ).
In a case such as the present (as in Donwin in
England ) the answer to this objection is that it
is the very exercise of the right to contract
which has bound the parties to the negotiation
in good faith that they promised . In this sense ,
to enforce that obligation is not to interfere in
the freedom to contract , but to uphold it .

Enforceable agreement : conclusion
From the foregoing it will , I hope , be clear
that I do not share the opinion of the English
Court of Appeal that no promise to negotiate in
good faith would ever be enforced by a court . I
reject the notion that such a contract is
unknown to the law , whatever its term . I agree
with Lord Wright ' s speech in Hilias that ,
provided there was consideration for the
promise , in some circumstance a promise to
negotiate in good faith will be enforceable ,
depending upon its precise terms. Likewise I
agree with Pain J in Donwin that , so long as the
promise is clear and part of an undoubted
agreement between the parties , the courts will
not adopt a general principle that relief for the
breach of such promise must be withheld . It
follows that in this regard I agree with the
conclusion of Clarke J on the principle
and
presented by the first issue before him
now before this Court .

—

Nevertheless, alike with Goff LJ in Mallozzi
(above) and the substantial body of United

States authority which has been cited in this
case , I believe that the proper approach to be
taken in each case depends upon the
construction of the particular contract . See ANZ
Banking Group Ltd v Frost Holdings Pty Ltd
[ 1989] VR 695. See note ( 1991 ) 65 ALJ 59. In
many contracts it will be plain that the promise
to negotiate is intended to be a binding legal
obligation to which the parties should then be
held . The clearest illustration of this class will
be cases where an identified third party has
been given the power to settle ambiguities and
uncertainties. See Foster v Wheeler ( 1888 ) 38
ChD 130; Axelsen v O' Brien ( 1949 ) 80 CLR

H 80-028

219; Biotechnology , 136. But even in such
cases , the Court may regard the failure to reach
agreement on a particular term as such that the
agreement should be classed as illusory or
unacceptably certain . Godecke v Kirwan ( 1973 )
129 CLR 629 , 646ff ; Whitlock v Brew ( 1968 )
118 CLR 445 , 456. In that event , the Court will
not enforce the arrangement .
In a small number of cases, by reference to a
readily ascertainable external standard , the
Court may be able to add flesh to a provision
which is otherwise unacceptably vague or
uncertain or apparently illusory . See eg Powell
and Berry v Jones and Jones [ 1968 ] SASR 394 ,
399; Sweet and Maxwell Limited v Universal
News Services Limited [ 1964 ] 2 QB 699; cf
Meehan v Jones ( 1982 ) 149 CLR 571 , 589;
Jillcy Film Enterprises ( above ) 521; Ridgeway
Coal Co (above ) 408.
Finally , in many cases , the promise to
negotiate in good faith will occur in the context
of an “ arrangement ” ( to use a neutral term )
which by its nature , purpose , context , other
provisions or otherwise makes it clear that “ the
promise is too illusory or too vague and
uncertain to be enforceable ” . See McHugh JA
in Biotechnology , ibid 156 and Adras
Development Limited v Marcona Corporation
[ 1975] 1 NZLR 324, 331 (CA ).
In the present case , with every respect to
Clarke J , I am of the opinion that this contract
should be so classified. The review of the
considerations which lead me to this conclusion
has already been stated . This was not a case
where an external arbitrator was nominated to
resolve outstanding differences . There were
many such differences at the time of the H of A
and a number remain even three years later
when negotiations were finally broken off . A
court would be extremely ill -equipped to fill the
remaining blank spaces and to resolve questions
which three years of painful negotiation
between the solicitors for the parties had failed
to remove . A court could not , in this case ,
appeal to objective standards or to its own
as it might in filling a blank
experience
space in a lease of domestic premises or a
contract less complex and more familiar than
one for a major mining development. At stake
are commercial decisions involving adjustments
which would contemplate binding the parties
for years and deciding issues that lie well
beyond the expertise of a court . How mining
executives, attending to the interests of their

—
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corporation and its shareholders might act in
negotiating such a complex transaction is quite
unknowable . Therefore , although I agree with
Clarke J that some contracts to negotiate in
good faith may be enforced by our law , this
was not such a contract . I repeat the caution
which I have expressed elsewhere (as I did in
Pace ) that courts should hold back from giving
effect to arrangements which the parties have
not concluded , at least in circumstances such as
the present . In Austotel Pty Limited & Anor v
Franklins Self serve Pty Limited ( 1989) 16
NSWLR 582 , 587 I said in words v/ hich ,
adapted , apply here:
“ Doubtless , there will be cases where
expedients must be adopted by a court in
order to give effect to its conclusion that
[ the law ] requires relief , but it strikes me as
astonishing, in a multi - million dollar
transaction designed to last for many years
which substantial and well -advised parties
have held back from completing , that a
court should step in and determine so crucial
and disputable an element in the parties’
commercial relationship .. . and then to
require the parties (one of whom is
resisting ) to proceed . .. with all the
opportunities for friction and variation in the
ongoing relationship which [ that course]
entails . ”

It follows that in this case , the appellants are
entitled to succeed on issue 1 . This conclusion
entitles them to judgment .

Negotiation in good faith — breach
In deference to the detailed argument which
has been presented , I will state my conclusions
on the remaining issues. The first of these
( issue 2) concerns whether , if there were a
legally enforceable obligation “ in good faith to
consult together upon the formulation of a more
comprehensive and detailed JVA " that the
appellants were in breach of that obligation .
Clarke J so found . With respect , I do not agree.
Because (as I have stated ) no issue of
credibility affects this decision , I am authorised
to substitute my own .
It is clear that the H of A contemplated a
“ more comprehensive ” document as the JVA .
This indeed was the form of the document
developed through 14 drafts. As has been
demonstrated , the H of A anticipated that
circumstances would arise where there was a
failure to agree on the terms of the JVA . So
Doyles Dispute Resolution Practice — Asia
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much is, in any case , inherent in the notion of
consultation or negotiation . It was plainly
expressed by the contemplation of “ fresh or
additional terms” . It was clear from the
contemplation in section 2 of the need to
develop “ similar terms and payments ” when
(as then contemplated ) application number A 38
was dropped in favour of another ( presumably
the Eckersley site ) .

The starting point of the consideration of the
departure from the good faith promise is the
concession of the respondents that , until August
1985 , the appellants negotiated with them in
good faith . Essentially , the respondents' case
was that , after that time , two things occurred
which led to the breach . The first was the
intrusion of Mr Fraser. The second was the
computer run performed by Dr Tronson . I am
quite unconvinced that either of these events (or
the letters of the solicitors and the other action
which followed ) demonstrated a departure from
the good faith negotiation obligation accepted
within the H of A , properly understood .
The telex from Mr Fraser was said to be
evidence of the departure from the obligation of
good faith negotiation . This was an internal
document of the appellants, produced on
discovery . As I read it , it was a perfectly
natural thing for a senior executive , unaware of
the precise detail of the negotiation between the
parties to ask his chief negotiator:
“ Is tearing up the existing agreement and
starting from scratch an option available to
us?”

But also produced on discovery were other
internal memoranda of the appellants which
demonstrated the corporate thinking of the
appellants during September and October 1985.
Far from disclosing a want of bona fides on the
part of the appellants leading to the breakdown
of their negotiations, these documents show a
real concern with questions which were entirely
legitimate for Mr Fraser and for the appellants
to ask . These included whether , on the
definition of NPBT accepted in the H of A ,
PCBE would be reached or not . Until reached ,
obligations attached to the appellants in the
provision of loan funds. On the material
supplied to the appellants, it was certainly open
to them to conclude that PCBE would not be
achieved unless there were an unrealistically
high price for coal . On the basis of cyclical
movements of the coal price and this
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conclusion , it was perfectly consistent with
negotiating in good faith to reach the
conclusion that “ fresh or additional terms"
were required of a quite different character or
that the JVA was not viable so that the
negotiations should be brought to a close . A
hint that this might follow had been stated in
correspondence from the solicitors for the
appellants at a time when it is conceded that
they were negotiating in good faith . On 20
August 1985 they expressed concern that BM
might become insolvent rendering the
appellants open to an accusation that they had
acted unconscionably to BM as the weaker
party .

The sudden reversal by Mr Taylor of the
position he had adopted in respect of the
definition of NPBT was itself sufficient to
occasion legitimate concern on the part of the
appellants. In these circumstances , the telex
from Mr Fraser to Mr Cummings on 4
September 1985 can be better understood .
There was anxiety about the possibility that the
arrangement agreed in the H of A would result
in the insolvency of the respondents. That
anxiety was not diminished when Mr Taylor
suddenly changed the tune which he had been
consistently playing during most of the
negotiations. It is little wonder that the
appellants requested Dr Tronson ’ s computer
models to check more rigorously the suspicion
of the risk of insolvency . These models were
discussed at a critical meeting on 2 October
1985. It was attended by Mr Taylor and Mr
Mosher ( for the respondents) and Mr
Cummings and Dr Tronson ( for the appellants ) .
According to the minutes prepared by the
appellants Mr Mosher asked if Mr Cummings
were really interested in pursuing the joint
venture . He replied that KCC was “ not
interested if finalising the JVA required
changes to the H of A to eliminate BM 's
potential insolvency" and the “ near certainty
that PCBE as defined in the H of A would not
be achieved". He made it plain that the
appellants were not prepared to contemplate
“ massive changes to the benefits to BM
flowing from the H of A". Mr Cummings , as
recorded , also commented that “ the near
certainty that the loans would never be repaid
by BM was of concern". It will be remembered
that the obligation to repay such loan did not
arise under section 1 (c ) of the H of A until
“ after project cash break even" and then only
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of any excess over $125 ,000 per six
monthly period in constant 1981 terms" in
BM ’ s NPBT .

“ out

To suggest in these circumstances that it was
not legitimate , in bona fide negotiations , for the
appellants, contemplating that possibility to
consider other arrangements and their own
legitimate interests is completely unrealistic.
True , they had to negotiate in good faith , upon
this assumption . But they were a commercial
enterprise owing duties imposed by law to their
shareholders. They were not a charity . The
prospect that they should , in the name of good
faith negotiations , proceed to bind themselves
to a JVA which had even a slight risk of
postponing forever the repayment of valuable
loan funds was an entirely proper matter of
concern . It would have been surprising if they
had not been concerned .

To these arguments , the respondents
presented two basic answers . The first was that
what occurred at this time was part of a
negotiating ploy in which Mr Taylor astutely
called the appellants' bluff . According to this
argument , the appellants had discovered just
what a profitable mine the Eckersley site would
have been and how convenient to their adjacent
mine. Having discovered this , so the argument
ran , they determined to terminate their
arrangement with the respondents. This
argument should not be accepted .
First , if the enterprise was , as suggested , so
attractive to the appellants , it was a surprising
response to endanger it entirely , terminate the
negotiations to the JVA which was then well
developed and thereby to deprive themselves of
the potential of 80% of the earnings of the
mine. It was argued that the appellants did this
in the hope of gaining 100% of the enterprise
and acquiring the shares in the respondents at a
great under- value. As is obvious , 100% is
greater than 80%. But 80% is greater than
nothing . The respondents’ contention that the
appellants' withdrawal from the obligation of
bona fide negotiations was the result of a
gamble which failed is unconvincing.

Secondly , that argument suggests that the
withdrawal was part of a devious strategy in
breach of the legal and moral obligation
assumed by the H of A . So far from supporting
this conclusion , the internal memoranda of the
appellants at the time contradict it . They show
a growing concern after August 1985 about the
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solvency of BM as a joint venture partner under
the definition of NPBT adopted in the H of A .
Not surprisingly , that anxiety rose markedly
when Mr Taylor suddenly abandoned his
insistence on the need to renegotiate the
definition and accepted the definition which the
appellants ' advice was suggesting would lead
BM to insolvency .
Thirdly , it is proper to say that a suggestion
of duplicity and engaging in a charade was
never clearly put to the officers of the
appellants in cross-examination . To none of
them was it suggested that CRA , the parent of
the appellants , was becoming sufficiently
“ Australianised" to have a prospect of
applying for an authorisation in its own right
and that this was the time reason why CCC
terminated the negotiations . The documentary
evidence suggests that this was speculative at
the time . Had the suggestion been made , the
appellants could have answered it .

Nor was it put to any witness that CCC did
not believe that there was a real risk of
insolvency for BM under the definition of
NPBT. It was not suggested to Dr Tronson that
his computer runs were designed to mislead . To
none of the appellants ' witnesses was it put that
they did not believe that PCBE was unlikely to
occur . Nothing that Clarke J found threw doubt
upon the honesty of the beliefs of the officers of
the appellants or the legitimacy of their concern
about the solvency of BM based upon the
premise of the definitions of NPBT and PCBE
in the H of A . Accordingly , the only proper
conclusion to draw is that the respondents' case
was limited to one that CCC had indeed ceased
to negotiate because of a concern which arose
within the ambit of the H of A . But if that were
so, such withdrawal would be the product of
the consultation and negotiation envisaged by
the H of A and not in breach of it .
The second way the respondents sought to
meet the case was to say that the appellants
were entitled to negotiate in good faith but were
not entitled to negotiate to the point of
undermining the agreements already evidenced
in the H of A . This argument is a pale reflection
of the third way in which the case was put at
trial . This was that the H of A constituted itself
a binding JVA in the event that the parties
could not reach agreement on the JVA
contemplated by it . For the reasons which
Clarke J gave , that argument cannot be
accepted . The only basis upon which his
Doyles Dispute Resolution Practice — Asia
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Honour upheld the respondents' claims was that
the H of A created an obligation to negotiate a
joint venture agreement in good faith from
which the appellants had walked away . Whilst I
agree that they did “ walk away", I have
concluded that they did so as a result of the
matters which emerged with clarity in August
1985 at a time when it is conceded they were
negotiating in good faith . They were not bound
to enter a JVA . They were found to negotiate
and consult in good faith with a view to doing
so. That process contemplated , necessarily , the
prospect of failure of the negotiations. That is
what eventually occurred . For these reasons I
would reject the contention posed by issue ( 3) .
If there were a legally enforceable obligation to
negotiate in good faith , I do not consider that
the evidence supports the conclusion that the
appellants were in breach of that obligation .
An attempt was made to differentiate the
position of Sijehama and BM . It was argued
that “ beyond question" the promise to
Sijehama was enforceable. Under the H of A ,
CCC
from
had
Sijehama
purchased
“ exploration information which it has made
available to CCC". As a simple matter of
construction (so the argument ran ) CCC was
obligated to pay for the information already
passed over to CCC by Sijehama. It was
pointed out that , in the language of s 1 ( 1 ) , CCC
would have had in mind the provisions of Part
III Division 10 of the Income Tax Assessment
Act . Under that Division , “ mining or
prospecting information", as defined in
s 122( 1 ) of that Act , could become part of the
allowable
capital
expenditure
the
of
“ purchaser". As such it would have been an
allowable deduction to the extent provided by
s 122D or 122 DB of that Act . In these
circumstances Sijehama submitted that CCC
could not avoid its liability to pay for the
information already supplied by the simple
expedient of bringing about a situation in which
the time for payment could never arrive . Cf
Roberts v Bury Improvement Commissioners
(1870) LR 5 CP 310 . Upon this basis (although
not supported by a cross-appeal ) it was
contended that Sijehama 's entitlement was
$21 ,798, 736.39 together with interest .
As a subsidiary argument , Sijehama claimed
entitlement to damages for breach of contract to
be assessed on the basis of a lost chance . This
was the basis which Clarke J accepted . The
“ chance" was that of receiving $1.64 million
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dollars by the instalments at the times
mentioned in the heads of agreement . This
approach was independent of the value which
the information had . It is the way that Clarke J
approached the task of assessing damages .
As to these arguments it is enough to say that
the obligation to Sijehama arose only in the
event that the JVA was executed . It never was .
There was no commitment to execute it , merely
to consult and negotiate about it in good faith .
It is a measure of the lack of conviction on the
part of the respondents in this alternative claim
that they never pursued it to the point of a
cross-appeal .

Damages and cross-claim
The foregoing conclusions allow me to deal
very briefly with issues ( 4 ) and ( 5 ) . If contrary
to what I have held there was a legally
enforceable agreement which was breached , it
could only be a breach of the obligation to
consult and negotiate in good faith . In the
circumstances of the H of A sued upon , there
were so many imponderable terms which
remained to be concluded at the breakdown of
negotiations that it is impossible for the Court
to state where negotiations in good faith might
finally have led . This is precisely the reason
why Lord Wright in Hillas (at 515 ) suggested
that “ in the event of repudiation by one party
the damages may be nominal ” . The same point
was made by McHugh JA in Biotechnology
( above , 156) . It must be assumed that the
appellants would have continued their good
faith negotiations but with the protection of
their own legitimate interest as their motivating
force .

If the complaint can be made that the
appellants should have had further discussion
and negotiation about the difficulties presented
for the solvency of BM (as a joint venturer ) , I
consider that the result of such negotiations
would have been the same . It might have taken
a little longer . It might have omitted the offer
of the share sale agreement which seems to
have provoked the suspicion of duplicity . But it
would not have had a different result . As Mr
Taylor had himself pointed out for a long time ,
the definition of NPBT adopted in the H of A
was extremely burdensome to BM . It was also
potentially dangerous to the appellants because
of the terms of s 1 ( 3) of the H of A . This
problem would not have gone away , despite the
acceptance by Mr Taylor on behalf of BM of
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the definition of NPBT, unreformed . If , as I
would conclude , that definition presented the
real risk of the insolvency of BM , the indefinite
postponement of PCBE and the repayment of
loans, however much good faith was exhibited
and time expended , the result would have been
identical . The consultation and negotiation
would have led to the conclusion that , as
defined by the H of A , the joint venture was
dangerous for the respondents and risky for the
appellants.

How , then , the obligation to negotiate in
good faith would have led to quite different
“ fresh ” or “ additional ” terms is a pure matter
of speculation . There is too much imponderable
data to venture what might have been achieved
in good faith negotiations had they continued .
At the most , I would consider upon these
premises that the respondents would be entitled
to no more than nominal damages . See
Biotechnology ( above ) 156; McRae v
Commonwealth Disposals Commission ( 1951 )
84 CLR 377, 41 If .
That leaves issue (5 ) and the cross-claim . By
Section 7 ( 3 ) of the H of A it was provided that
the sum of $91 , 237.50 should be “ repaid
within six months of both parties conceding
that they are unable to reach agreement or 31 st
December 1982 whichever is the earlier ” . The
date in 1982 passed and upon one view , the
JVA not having been executed , the amount
became repayable by BM to CCC . However ,
even if this is not so it follows from my earlier
conclusions that the parties were “ unable to
reach agreement ” . They therefore failed to
negotiate the agreement as foreshadowed by the
H of A . The fact that they did not both concede
their inability cannot determine the obligation
to repay if the want of concession on the part of
BM is not sustained by law . In my opinion , that
is the position . Accordingly , CCC was entitled
to succeed in its cross-claim . Judgment should
be entered in its favour against BM in those
terms .

Conclusions and orders

The result is that I would favour the

following orders:
1 . Grant leave to the appellants to appeal
from the order of Clarke J dated 10 August
1987 that the issue of the liability of the
appellants to the respondent Bulli Main
Colliery Pty Limited be tried separately and
that the appellants are liable for damages for
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breach of contract to Buili Main Colliery
Pty Limited ;
2. In such proceedings, allow the appeal and
set aside the order as to the liability of the
appellants;

3. In the proceedings between the appellants
and Sijehama Pty Limited allow the appeal ;
4. Set aside the judgment in favour of
Sijehama Pty Limited dated 7 March 1989;

5 . Order that the plaintiffs’ claims against
the defendants be dismissed;
6 . Order that judgment be entered in favour
of the first- named cross-claimant (The Coal
Cliff Collieries Pty Limited ) against the
second- named cross-defendant ( Bulli Main
Colliery Pty Limited ) in the sum of
$91 ,237.50 together with interest calculated
at 1 % above the lowest bank overdraft rate
at which the first - named cross-claimant was
able from time to time to borrow money ,
such amount to be as agreed between the
parties or, in default of agreement , to be
determined by the Common Law Division ;
7 . Order the plaintiffs to pay the defendants '
costs of the trial ;
8. Order the respondents to pay the
appellants' costs of the appeal ; and
9. Order that , in respect of the costs of the
appeal , the respondents or either of them , if
so qualified , have a certificate under the
Suitors' Fund Act 1951 .
Handley JA : This is an appeal from
judgments entered by Clarke J in favour of the
plaintiffs in an action for breach of contract.
The contract sued upon was contained in Heads
of Agreement dated 28 October 1981 between
the appellants Coal Cliff Collieries Pty Limited
(CCC ) and Kembla Coal & Coke Pty Limited
( KCC ) on the one hand and Sijehama Pty
Limited (S ) and Bulli Main Colliery Pty
Limited ( BM ) on the other . KCC was a
subsidiary of CRA Limited and the
intermediate holding company of CCC. S and
BM were both controlled by members of the
Bowdler family .
The Heads of Agreement related to a
proposed joint venture for a new coal mine on
the South Coast. BM held an application for
Authorisation No A38 to explore for coal an
area of approximately 9km by 5 km near
Heathcote. S had exploration information in

on
5

eg7

relation to this area . The Heads of Agreement
recited that BM had insufficient resources to
carry out the work which would be required by
the Minister for Mineral Resources on the grant
of an Authorisation . On the other hand KCC
and CCC as subsidiaries of CRA faced
difficulties in obtaining approval for the
development of new coal mining properties
because CRA was treated as a foreign company
for investment and development purposes. The
inability of CCC and KCC in their own right to
obtain the approvals to develop a new coal
mine and BM 's inability , for financial reasons ,
to do so provided the motivation and rationale
for the proposed joint venture .
The preamble of the Heads of Agreement
stated :
“ The basis of this proposal is that CCC will
purchase from Sijehama its exploration
information which it has made available to
and
subject
completion
CCC
to
implementation of agreements on the basis
of these Heads of Agreement and provide
the necessary resources to fulfil the
requirements of the Minister on the granting
of any Authorisation in consideration for the
right to share in the mining of coal from any
future Coal Mining Lease granted in respect
of any Authorisation . It is proposed that
Sijehama enter into an agreement with CCC
for Bulli Main to enter into a joint venture
agreement with CCC so that the resultant
operation will have not less than the
by
Ownership
Australian
required
applicable laws and Governmental policies
on foreign investments in Australia . ”

The Heads of Agreement commenced with a
statement which is of critical importance . So
far as relevant it read:

“ This document will serve to record the
terms and conditions subject to and upon
which CCC , Sijehama and Bulli Main agree
to associate themselves in an unincorporated
joint venture ... The parties will forthwith
proceed in good faith to consult together
upon the formulation of a more
comprehensive and detailed Joint Venture
Agreement (and any associated agreements)
which when approved and executed will
take the place of these Heads of Agreement ,
but the action of the parties in so consulting
and in negotiating on fresh or additional
terms shall not in the meantime in any way
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prejudice the full and binding effect of what
is now agreed . "
The negotiations which culminated in the
signing of the Heads of Agreement actually
commenced in 1976, but did not begin in
earnest until shortly after 22 June 1980 . In the
course of the negotiations which followed
seven draft joint venture agreements passed
between the parties up to and including 3
March 1981 . At that point the parties
abandoned their attempts to formulate a joint
venture agreement in the first instance and
concentrated on
negotiating Heads of
Agreement . On 29 April the first draft Heads of
Agreement was produced and thereafter a
further nine drafts passed between the parties
before agreement could be reached and Heads
of Agreement signed on 28 October that year .
The intensive phase of the negotiations
therefore had lasted some 16 months.

Pursuant to the agreement or arrangement
recorded in the opening provision of the Heads
of Agreement the parties thereafter consulted in
an attempt to formulate and agree upon a
comprehensive joint venture agreement . The
defendants’ solicitors submitted the first draft
comprising 66 pages to the plaintiffs ' solicitors
under cover of a letter dated 15 April 1982. The
second followed on 23 November 1982 , the
third on 8 November 1984 , and the final draft
comprising 153 pages on 28 March 1985. The
negotiations continued until October that year
when the appellants withdrew . The respondents
treated this as a repudiation of the appellants '
contractual obligations under the Heads of
Agreement and purported to rescind . They then
brought these proceedings claiming damages
for breach of contract .
The plaintiffs propounded their case in three
different ways as follows:
(a ) the Heads of Agreement created an
obligation to enter into a joint venture
agreement ;

an
obligation to negotiate a joint venture
agreement in good faith ; or

( b ) the Heads of Agreement created
^

( c ) the Heads of Agreement provided that

the parties should endeavour to negotiate a
joint venture agreement and failing the
conclusion of successful negotiations the
Heads of Agreement would themselves
stand as the joint venture agreement .

H80-028
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The trial judge rejected alternatives (a ) and (c )
but upheld the claim under ( b ). In a reserved
decision published on 10 August 1987 he
directed the entry of judgment for the plaintiffs ,
adjourned the issue of the damages payable to S
for further submissions , and ordered a separate
trial of the issue of the damages payable to BM .
The further hearing of the assessment of S 's
damages took place on 17 February 1989. In
his reasons for judgment delivered on 7 March
the trial judge assessed the damages at
$ 1 , 200 ,000 and directed that judgment for this
amount be entered against the first defendant .
Both defendants appealed . The first
defendant had an appeal as of right . The
judgment against the second defendant however
was for damages to be assessed . Such a
judgment is interlocutory and an appeal only
lay by leave . See Electricity Commission v
Lapthorne ( 1971 ) 124 CLR 177 and Computer
Edge Pty Limited v Apple Computer Inc ( 1984 )
54 ALR 767 . Leave was not sought until the
hearing of the appeal . There was no opposition
and the Court granted leave .
The respondents did not cross-appeal or file a
notice of contention in respect of the decision
of the trial judge to reject the other two ways in
which they formulated their claim . Accordingly
the issues for this Court are whether the
statement that the parties would " proceed in
good faith to consult together upon the
formulation of a more comprehensive and
detailed Joint Venture Agreement" was
binding as a contractual promise and if so ,
whether the appellants had repudiated that
promise .

Decision of the tried judge

The trial judge referred to the opening
provision of the Heads of Agreement and to the
statement that the action of the parties in
consulting and negotiating on fresh or
additional terms "shall not in the meantime in
any way prejudice the full and binding effect of
what is now agreed". He said that this
statement and other matters referred to made it
hard "to reach any other conclusion than that
the parties had agreed to be bound by the terms
and by
appearing in the executed document
the terms I do not mean a few selected terms".
It was not in dispute that a number of the
provisions of the Heads of Agreement were
immediately binding and enforceable .

—
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His Honour said that he could not accept that
the Heads of Agreement imposed an obligation
to enter into a joint venture agreement “ when
the terms remained a matter of negotiation ".
He rejected the claim that , failing agreement ,
the Heads of Agreement were to stand as the
joint venture agreement because cl 7( 3)
provided for the repayment by BM to CCC of
$91 ,237.50 “ should the parties fail to negotiate
agreement " .

He then considered the plaintiffs’ claim in
par ( b ) . He said that he had no doubt that the
parties intended to bind themselves “ so far as
was then possible" with regard to a joint
venture agreement. He considered that it was
important that the Heads of Agreement on any
view contained some binding obligations . After
considering certain authorities he said:
“ I see no reason in principle why this
statement [ i .e. in good faith to consult ' ]
should not be regarded as promissory and
why a breach of it should not sound in
damages."
4

Any other conclusion in his view would “ set
at nought the intention of the parties". He

concluded by finding that the defendants were
under an obligation to negotiate in good faith
the terms and conditions of a joint venture
agreement which included the terms of the
Heads of Agreement except to the extent that
they could not apply to a joint venture
agreement or had , by agreement been varied or
abandoned .

The Heads of Agreement
The Heads of Agreement contain what
appear to be contradictory provisions. The
opening statement says that the document will
serve to record the terms and conditions subject
to and upon which the parties “ agree to
associate themselves in [ a ] ... Joint Venture" .
This is followed by the promise to negotiate in
good faith upon the formulation of “ a more
comprehensive and detailed" agreement which
“ when approved and executed" will take the
place of the Heads of Agreement . This appears
to be a subject to contract provision ,
particularly because of the requirement that the
formulated Joint Venture Agreement be
“ approved and executed". This is then
followed by the statement that the action of the
parties in consulting and negotiating on fresh or
additional terms shall not prejudice the binding
effect “ of what is now agreed". The preamble
Doyles Dispute Resolution Practice — Asia
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refers to “ this proposal" and what “ is
proposed" and states that the proposal is
“ subject to completion ... of agreements on the
basis of these Heads of Agreement" another
subject to contract clause.
The document defines “ the Authorisation "
as meaning Authorisation Application Number
A 38 or such other Authorisation as may be
granted to Bulli Main in substitution thereof or
in lieu thereof . Clause 2( 2 ) also provides that if
A 38 for stated reasons is not granted or does
not proceed “ then in every such case Bulli
Main shall apply to the Department of Mineral
Resources for a further Authorisation area on
which the parties shall proceed with a
programme of exploration and development in
similar terms and payments as in cl 1 in relation
to Bulli Main " . In fact A 38 did not proceed
and in due course the parties negotiated with
respect to another area known as Eckersley .
The parties treated the Eckersley area as
substituted for the Heathcote area in A38 , but
further uncertainty was introduced by the
provision in cl 2( 2) that the terms in relation to
the substituted area be “ similar" to and not
identical with those in cl 1 .

A question of construction arises in relation
to the statement that the negotiations are not to
prejudice the full and binding effect of “ what is
now agreed". The trial judge considered that
this was a reference to the whole Heads of
Agreement . However this is not what is said .
The question
involves identifying the
provisions which are “ now agreed" which are
to have “ full and binding effect". In the
present circumstances this is a somewhat
circular enquiry .

In view of the references to proposals , the
agreement to negotiate in good faith , the
subject to contract provisions and in particular
the reference to the negotiated Joint Venture
Agreement being “ approved" I cannot
construe the reference to “ what is now agreed"
as reflecting any clear consensus that the whole
of the Heads of Agreement were intended by
both parties to constitute an immediately
binding contract .
This view is supported by the statement that
what is now agreed shall by binding “ in the
meantime". This makes sense in relation to the
terms which , on their face , were intended to be
immediately binding such as cl 7 which obliged
CCC to meet the costs of BM and S of the
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negotiations for the Heads of Agreement and
the Joint Venture and cl 13 relating to the
manner in which any public announcement of
the Heads of Agreement should be made .

The provisions of the proposed Joint Venture
Agreement contained in the Heads of
Agreement were not , it seems to me , binding
“ in the meantime" at all . There would be no
Joint Venture Agreement until it had been
agreed , approved and executed . “ In the
meantime" performance of these terms was
neither required nor expected .

In my opinion only those provisions of the
Heads of Agreement which contemplated or
required performance in the period before the
Joint Venture Agreement was entered into were
“ now agreed" and were intended to be fully
binding “ in the meantime".
A final question of construction arises in
relation to the meaning of “ negotiating on fresh
or additional terms". It is clear what
“ additional terms" means . The trial judge
considered that the applicable terms of the
Heads of Agreement would be included in the
proposed Joint Venture “ except to the extent
that they could not apply to a joint venture
agreement or had , by agreement been varied or
abandoned". This meant that in his view
“ fresh" terms could only be substituted for
what was “ agreed" in the Heads of Agreement
by mutual consent . However , viewed in
isolation it seems to me that the obligation to
negotiate in good faith on a Joint Venture
Agreement to include both “ additional " and
“ fresh ” terms presupposes that the parties are
free to negotiate without any restriction other
than that imposed by the requirement of good
faith and that nothing was finally settled at that
stage . This view tends to confirm my earlier
conclusions based upon the words “ in the
meantime".
The problem

The Heads of Agreement did not contain an
arbitration clause or any other provision
whereby a third party could settle the terms if
the parties failed to do so. Compare Foley v
Classique Coaches Limited [ 1934 ] 2 KB 1 , F &
G Sykes ( Wessex ) Limited v Fine Fare Limited
11967] 1 LI R 53, Upper Hunter County
Council v Australian Chilling & Freezing Co
Limited ( 1968 ) 118 CLR 429 and Godecke v
Kirwan ( 1973 ) 129 CLR 629 especially at 645.
Nor , assuming this is possible , did the Heads of
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Agreement enable one of the parties to settle
the terms . See Godecke v Kirwan at 642 and

compare at 646-647.
No submission was or could have been made
that the Heads of Agreement settled all the
necessary terms of a joint venture agreement
and that any remaining terms could be supplied
by legal implications based on the nature of
such an agreement in relation to a coal mine .
Compare Cavallari v Premier Refrigeration Co
Pty Limited (1952 ) 85 CLR 20 at 25- 26 ,
Liverpool City Council v Irwin ] 1977 ] AC 239
and Pagnan SpA v Feed Products Limited
|1987 ] 2 LI R 601 especially at 618-619 .
The Court of Chancery had special
knowledge and experience of certain types of
conveyancing transactions. Where the principal
terms of such a transaction had been agreed the
absence of agreement as to subsidiary terms did
not result in contractual uncertainty . In such a
case the machinery of that Court could be used
to settle the subsidiary terms of marriage
settlements , conveyances , and at least some
types of leases and mortgages . This jurisdiction
has passed to the High Court in England and to
the Supreme Courts in Australia . See generally
Axelsen v O ' Brien ( 1949 ) 80 CLR 219 at 225,
226 and Sweet & Maxwell Limited v Universal
News Services Limited |1964] 2 QB 699 at 726.
However this Court is not familiar with the
terms of mining joint venture agreements , and
cannot settle the terms.
The

parties

had

not

previously

been

associated in a mining joint venture and had not
commenced performance of the contemplated
joint venture prior to the question of contractual
uncertainty arising . Accordingly implications
derived from their past business association
were not available to flesh out the terms of the
Heads of Agreement and supply any missing
terms. Compare Hi lias & Co Limited v Arcos
Limited (1932 ) 38 Com Cas 23 ( HL ), Foley v
Classique Coaches Limited ( above ) , F & G
Sykes ( Wessex ) Limited v Fine Fare Limited
(above ) . Moreover this was not a case the
practices of a particular trade could be a source
of implied terms. Compare Hillas & Co Limited
v Arcos Limited ( above ).
Furthermore no submission was made that
implications based on reasonableness were
available to supply the missing terms. Compare
Hillas & Co Limited v Arcos Limited at 37-38
per Lord Wright .
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Agreements to negotiate
The English Court of Appeal in Courtney &
Fairbairn Ltd v Tolaini Bros ( Hotels ) Ltd [ 1975]
1 WLR 297 decided that an agreement to
negotiate is not a legally enforceable promise.
Lord Denning , with the concurrence of Lord
Diplock and Lawton LJ said at 301 :
“ If the law does not recognise a contract to
enter into a contract ( when there is a
fundamental term yet to be agreed ) it seems
to me it cannot recognise a contract to
negotiate . The reason is because it is too
uncertain to have any binding force . No
Court could estimate the damages because
no one can tell whether the negotiations
would be successful or would fall through :
or if successful , what the result would be . It
seems to me that a contract to negotiate, like
a contract to enter into a contract , is not a
contract known to the law . '
That decision has subsequently been
followed by the English Court of Appeal in
Mallozzi v Carapelli SpA ( 1976) 1 LI R 407 and
Didymi Corporation v Atlantic Lines ( 1988 ) 2 LI
R 108 . Unless and until the House of Lords
decides otherwise these decisions have settled
the common law on this question for England .
The only Australian decision directly in point ,
Carr v Brisbane City Council (1956 ) St R Qd
402 is to the same effect . The reference by
Kitto J in Thorby v Goldberg ( 1964) 112 CLR
597 at 603 to the implied promise in that case
“ to negotiate reasonably" is not authority to
the contrary . There , as his Honour held (603)
nothing was left for future agreement between
the groups “ as to their respective rights".
There appears to be no relevant authority in
New Zealand .
The trial judge referred to the unreported
decision of Pain J in Donwin Productions v
EMI Film (The Times 9 March 1984) and
considered that it established that in some
*

circumstances such agreements could be
binding . In my opinion , and with respect , the
decision is not authority for such a proposition
and is not relevant . At page 9 of the typewritten
judgment Pain J said :

“ In my view the terms set out in the letter
of 4 June lacked only one essential as a
contract ; namely the length of the licence .
This had already been agreed on 10 May
and it was unnecessary to repeat it. I can see
no reason why these terms should not form
Doyles Dispute Resolution Practice — Asia
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a contract . It is true that it would be rather a
rough and ready contract , which would
require to be filled out by a written
agreement in due course. But to my view it
constituted a perfectly good contract by
which the parties could work pending the
written agreement .

I think it would by necessary implication be
a term of such a contract that the parties
would negotiate in good faith about the
further terms to be inserted in the written
agreement . While this term was not
expressed it is plain from the conduct of
negotiations that it was the intention of the
parties that this should be done. I am not
overlooking the decision in Courtney
Limited v Tolaini Bros ... that the law does
not recognise a contract to negotiate. But I
do not think that decision prevents the
implication of such a term as I have
suggested once a firm agreement has been
made and a further fuller agreement is in
contemplation ."
The agreement therefore settled all the
essential terms and was intended to be
further
binding .
Although
immediately
negotiations to settle subsidiary terms were
contemplated , agreement on further terms was
not necessary for contractual certainty .
The relevant principles were considered by
the House of Lords in Love & Stewart Ltd v 5
Instone & Co Ltd ( 1917 ) 34 TLR 475 and a
contract of this kind recently came before the
English Court of Appeal in Pagnan v Feed
Products ( 1987 ) 2 LI R 601 . At 619 Lloyd LJ
said that parties may intend to be bound
forthwith even though further terms are to be
agreed . If they fail to reach agreement on the
further terms the existing contract will not be
invalidated unless it is unworkable or void for
uncertainty . It is clear that the failure by the
parties in Donwin Productions to agree on
further terms did not have that result. As Kitto J
said in Thorby v Goldberg at 603:
“ It is only when future agreement is
required in order that the agreed provisions
and those to be agreed shall operate together
as one contract that the agreed provisions
cannot be treated as themselves constituting
a contract . "
Doubtless in Donwin Productions each party
would have expected the other to conduct the
further negotiations in good faith . However if
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those negotiations broke down the existing
terms could stand as the parties ' bargain .
Accordingly it was not necessary to imply any
term binding the parties to negotiate in good
faith in order to give the existing contract
business efficacy . Moreover if an express
promise to negotiate in good faith [ is] not
binding an implied promise to do so cannot be
in any different situation . For these reasons I
have not been persuaded that this decision
establishes that in some cases a promise to
negotiate in good faith can be binding .

Agreements to agree

It is established law both in England and
Australia that agreements to agree or contracts
to make contracts containing terms which have
not yet been ascertained are not legally
enforceable . The principle was stated clearly by
Lord Wensleydale in Ridgwav v Wharton [ l 857 ]
6 HLC 238 ( 10 ER 1287 ) at 305 ( 1313 ):
“ An agreement to enter into an agreement

upon terms to be afterwards settled between
the parties is a contradiction in terms. It is
absurd to say that a man enters into an
agreement till the terms of that agreement
are settled . Until those terms are settled he
is perfectly at liberty to retire from the
bargain . "
See also Von Hatzjeldt -Wildenhurg v
Alexander [ 1912 ] 1 Ch 284 at 289 ,
Chillingworth v Esche [ 1924 ] 1 Ch 97 at
113- 114 and May & Butcher Limited v The King
( HL ) reported [ 1934] 2 KB where 17 Lord
Buckmaster at 20 said :
“ It

has long been a well recognised
principle of contract law that an agreement
between two parties to enter into an
agreement in which some critical part of the
contract matter is left undetermined is no
contract at all ."

In the same case Viscount Dunedin said at

21:
“ To be a good contract there must be a
concluded bargain , and a concluded contract
is one which settles everything which is
necessary to be settled and leaves nothing to
be settled by agreement between the parties .
Of course it may leave something which still
has to be determined , but then that
determination must be a determination
which does not depend upon the agreement
between the parties ."
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Sec also Sudhrook Trading Estate Limited v
Eggleton [ 1983] 1 AC 444 at 476-477 .
In Australia this has been treated as settled
law . See Masters v Cameron ( 1954 ) 91 CLR
353 at 362 , Godecke v Kirwan ( 1973 ) 129 CLR
629 at 639 and Booker Industries Pty Limited v
Wilson Parking ( Qld ) Pty Limited ( 1982 ) 149
CLR 600 at 604.

As Lord Denning said in Courtney and
Fairhairn v Tolaini Bros (above ) at 301 :
“ If the law does not recognise a contract to
enter into a contract ( when there is a
fundamental term yet to be agreed ) it seems
to me that it cannot recognise a contract to
negotiate ."
A mere promise to negotiate in good faith
does not purport to bind the promisor to act
reasonably or to compromise in order to reach
agreement . On the other hand these obligations
seem to be inherent in an agreement to agree .
In Mackay v Dick [ 1881 ] L R 6 App Cas 251 at
263 Lord Blackburn said:
“ ... where in a written contract it appears
that both parties have agreed that something
shall be done , which cannot effectually be
done unless both concur in doing it , . .. each
agrees to do all that is necessary to be done
on his part for the carrying out of that thing,
though there may be no express words to
that effect ."
See also Secured Income Real Estate v St
Martin *s Investments ( 1979 ) 144 CLR 596 at
607 . On this basis every “ contract " to make a
contract would import an obligation on both
parties “ to do all that is necessary" to reach
agreement . Each promisor would be obliged to
use its best endeavours to reach agreement with
the other . Compare Hospital Products Limited v
United States Surgical Corporation ( 1984 ) 156
CLR 41 at 64 , 91 -92 and Transfield Pty Limited
v Arlo International Limited ( 1980 ) 144 CLR
83. In any event it would seem that each
promisor would be bound to act reasonably and
not merely in good faith . Compare Meehan v
Jones ( 1982 ) 149 CLR 571 at 580-581 ,
589-590 , 597-598 . If despite these implications
contracts to make a contract are not recognised
contracts to negotiate in good faith should be in
no better position .
Content of obligation to negotiate in good faith
The existence or otherwise of good faith is
relevant for many legal purposes. A familiar
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example is that fiduciary powers must be
exercised in good faith . Good faith also defines
the content of a duty imposed by law on parties
negotiating for contracts of insurance. The
High Court has held that a contract that is
subject to the purchaser obtaining satisfactory
finance is not uncertain even if a purchaser who
relies upon the condition need only act
honestly . See Meehan v Jones ( above ). In that
case Gihhs CJ at 578-579 referred to the well
known statement by Bowen LJ that “ the state
of a man’ s mind is as much a fact as the state of
his digestion ".

In many cases the question of good faith
arises in the context of an existing relationship
which gives content and certainty to the issues
which the Court is called upon to decide . See
Hospital Products Limited v United States
Surgical Corporation ( 1964) 156 CLR 41 at
137- 138. In other cases the question relates
solely to the knowledge and beliefs of one party
to a transaction , for example , the question of
bona fide purchase .
Parties negotiating for a contract are free to
pursue their own interests as they see fit .
Within broad limits each is under no legal duty
to consider the interests of the other . The
parties are subject to the universal duty of
honesty , any duty arising from a fiduciary or
Hedley Byrne relationship , and statutory
provisions such as s 52 of the Trade Practices
Act . Common law and equity have taken a
realistic and practical approach . Laudatory
statements are not treated as representations and
neither party is under a general duty of
disclosure . The parties are considered to be
dealing with each other at arm 's length . See
Keith Henry v Stuart Walker ( 1958 ) 100 CLR
342 at 351 .

Negotiations are conducted at the discretion
of the parties. They may withdraw or continue;
accept , counter offer or reject ; compromise or
refuse , trade off concessions on one matter for
gains on another and be as unwilling , willing or
anxious and as fast or as slow as they think fit .
mind
my
To
these
considerations
demonstrate that a promise to negotiate in good
faith is illusory and therefore cannot be
binding . In Beattie v Fine ( 1925 ) VLR 363 a
lease contained an option for renewal at a rental
to be agreed upon by the lessor. The tenant
exercised the option but was then faced with
the argument that the option was void for
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uncertainty . He contended that the rent should
be the amount which a jury or the Court should
fix as that which the lessor , acting bona fide ,
ought to have agreed to. Cussen J rejected this
submission . He said at 368-369:

“ ... the authorities seem to show that no
contractual obligation at all attaches to the
lessor in such a case as this. The matter is
discussed under the heading ‘Illusory
Promises ' in Pollock on Contracts ... I may
add a reference to Loftus v Roberts . .. . In
delivering judgment Vaughan Williams LJ
‘Wherever
words
which ,
by
said
themselves , constituted a promise , were
accompanied by words which showed that
the promisor was to have a discretion or
option as to whether he would carry out that
which purported to be the promise , ... there
was no contract on which an action could be
brought at all ... There were cross
promissory words , but a clear option was
given on the one side to refuse to engage ,
and on the other side to refuse to play unless
what was proposed ... as to the amount of
salary was satisfactory ... In one sense it
might be said that the arrangement ... was
illusory . But ... the parties were glad to get
a statement of intention to engage on the
one side and a willingness to play on the
other . .. Here there was no contract until the
amount of salary had been ascertained . "
Loftus v Roberts ( 1902 ) 18 TLR 532 and
Beattie v Fine were referred to and approved by
the majority in Placer Development v The
Commonwealth ( l 969 ) I 2 l CLR 353 at 356 ,
360-361 .

In the present case the promissory words
certainly “ left a discretion to the promisor". It
was in terms a discretion as to how the promise
would be carried out , rather than whether it
would be carried out . Nevertheless in a
transaction as complex as this the discretion
allowed was enormous. However in my opinion
this distinction makes no difference in
principle . Indeed in Loftus v Roberts the
principle itself was also stated in terms which
cover the present case . Vaughan -Williams LJ
said at 534-535:
“ In Leake on Contracts 3rd ed . page 3 ( the
principle ] was expressed thus ‘prom > ssory
expressions reserving an option as to the
performance do not create a contract ' ... it
was said there was no contract because the

•Pacific

H80-028

80, 574

The Coal Cliff Collieries Pty Ltd & Anor v Sijehama Pty Ltd & Anor
(1991) 1 ADRD ( Asia Pacific) 1)80-028 ( Handley JA)

•

promissory words left a discretion to the
alleged promisor . ... the utmost that could
be said of the engagement was ... said by
Mr . Justice Le Blanc .. . ‘It seems to me to
be merely an engagement of honour ' .. . It
was necessary to look at the alleged contract
and see whether by its terms any option was
given .. . The defendant had a discretion or
option in the matter , and so had the
plaintiff . ... the one as to the salary which
he would pay , the other as to the salary
which she would accept . Until they had
mutually agreed on that point , there was no
contract . "

In all the circumstances in my opinion the
content of the promise was uncertain and the

In Placer Development v The Commonwealth
at 361 Taylor and Owen JJ . said of the promise
by the Commonwealth to pay a subsidy at a rate
determined by it from time to time:

In any event in my opinion the arrangement
in the Heads of Agreement , apart from those
clauses which were binding " in the
meantime", was "subject to contract". The
Heads of Agreement contained two subject to
contract provisions. The more significant one
provided for the Joint Venture Agreement to be
"approved and executed".

“ ... there is a complete absence from ... the
agreement as a whole of any identifiable
criteria by which it can be said the parties
intended the amounts or rates to be
determined ; this is left solely to the
discretion of the Commonwealth . This
being so the clause amounts to no more than
a promise to pay what , in all the
circumstances, the Commonwealth in its
discretion thinks fit and , as such is wholly

unenforceable ."

There are no identifiable criteria by which
the content of the obligation to negotiate in
good faith can be determined. This is left to the
discretion of the parties. A Court could
determine whether some step in the
negotiations had been taken in bad faith .
However this does not define or even provide
guidance as to the content of the obligation at
any particular stage . I do not sec how a Court
can say that good faith required a particular
offer to be accepted or a particular counter offer
to be made .
The negotiations could be iengthy and in the
result , as we know , they lasted four years.
During such an extended period the
circumstances of the parties and the economic
climate could significantly change . A proposed
joint venture which appeared attractive to both
parties in 1981 may , in all good faith , have
been assessed quite differently four years later .
I can ' t think that an obligation to negotiate in
good faith would oblige the parties to leave out
of account the effect of subsequent
developments .
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promise itself illusory . In my opinion the
question should be decided by this Court in
accordance with principles which are well
established in English and Australian law and
are binding on this Court . Accordingly , there is
no need for me to consider the United States
materials and the academic writings to which
we were referred . In my opinion the promise to
negotiate in good faith in the Heads of
Agreement was not enforceable and was
binding only in honour .
The promise to negotiate was subject to contract

This necessarily implied that the parties
might also disapprove . The intention of the
was
successful
that
parties
therefore
negotiations should not result in a binding
contract unless and until it had been approved
and executed. The words of Lord Blackburn in
Rossiter v Miller 11878 ] L R 3 App Cas 1124 at
1152 quoted in Masters v Cameron ( 1954 ) 91
CLR 353 at 362 explain the purpose of such a
provision . His Lordship said :

parties often do enter into a negotiation
meaning that , when they have (or think they
have ) come to one mind , the result shall be
put into formal shape , and then ( if on seeing
the result in that shape they find they are
agreed ) signed and made binding; but that
each party is to reserve to himself the right
to retire from the contract , if on looking at
the formal contract , he finds that though it
may represent what he said , it does not
represent what he meant to say . "

" ...

One of the cases approved in Masters v
Cameron was Santa Fe Land Co v Forestal
Land , Timber <£ Rly Co Ltd ( 1910 ) 26 TLR 534
where it was held that the acceptance of an
offer '‘subject to a formal contract to be
approved by your solicitors and ourselves" did
not give rise to a binding contract . This
supports the view which could in any event be
derived from the relevant language in the Heads
of Agreement .
g> 1991 CCH International
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